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Review Commission
Department of Labor and Industry October 31. 2024

(2) Agency Number: 12

. 3368
Identification Number: 117 IRRC Number:

(3) PA Code Cite: 34 Pa. Code 8§ 123.101 - 123.105

(4) Short Title: Impairment Ratings

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Marianne H. Saylor, Esq., Director, BWC - 717-886-9001 — masaylor@pa.gov
Secondary Contact: Kimberly Mazin, Deputy Chief Counsel, OCC - 717-886-9169 — kmazin@pa.gov

(6) Type of Rulemaking (check applicable box):

[ ] Proposed Regulation [ ] Emergency Certification Regulation;
X Final Regulation [] Certification by the Governor
[_] Final Omitted Regulation [] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The Department of Labor and Industry (Department) is amending Subchapter B of Chapter 123 of 34 Pa.
Code to replace a repealed provision on Impairment Rating Evaluations (IREs) and conform with Act
111 of 2018 (Act 111) and recent case law. Act 111 repealed section 306(a.2) of the Workers'
Compensation Act (Act) and replaced it with section 306(a.3) to require that IRE determinations follow
the 6" edition (second printing April 2009) “Guides to the Evaluation of Permanent Impairment” created
by the American Medical Association (AMA). The final regulation updates those requirements, reduces
the threshold impairment rating from 50% to 35%, and modifies the regulations to be consistent with case
law.

(8) State the statutory authority for the regulation. Include specific statutory citation.

The Department proposes these amendments under the authority contained in sections 401.1 and 435(a)
of the Act (77 P.S. 88 710 and 991(a)) and section 2205 of the Administrative Code of 1929 (71 P.S.
8§ 565).




(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

This regulation is mandated by state law because the Department's existing regulations concerning
impairment ratings are based on the repealed provision of section 306(a.2) of the Act (77 P.S. 8§ 511.2)
and are therefore inconsistent with the Act.

In 2016, the Pennsylvania Supreme Court determined that the then-existing provisions of the Act
governing IREs were an unconstitutional delegation of legislative authority. Protz v. WCAB (Derry
Area School District), 161 A.3d 827 (Pa. 2016). In response, the General Assembly enacted Act 111
of 2018, which repealed section 306(a.2) of the Act and replaced it with section 306(a.3), altering the
statutory scheme governing the IRE process. Section 306(a.3) has been found constitutional.
Pennsylvania AFL-CIO v. Commonwealth of Pennsylvania et al., 219 A.3d 306 (Pa. Cmwilth. 2019)
aff'd per curiam (Aug. 18, 2020).

Act 111 changed the IRE process in two ways: it required IRE determinations to be made pursuant
to the AMA “Guides to the Evaluation of Permanent Impairment,” 6™ edition (second printing April
2009) and it reduced the threshold impairment rating from 50% to 35%. 77 P.S. § 511.3(1), (2). The
Department's existing regulations concerning impairment ratings are based on the now-repealed
section 306(a.2) of the Act (77 P.S. 8 511.2) and are therefore inconsistent with the Act.

The existing regulations do not specify which edition of the AMA “Guides to the Evaluation of
Permanent Impairment” be used to conduct IREs. Additionally, the existing regulations provide that
an impairment rating of less than 50% is required to adjust the employee's benefit status from total
to partial. 34 Pa. Code § 123. 105(d), (e) (relating to impairment rating determination). This is
inconsistent with Act 111, which provides that an employee is totally disabled if the impairment rating
is equal to or greater than 35%.

In Gardner v. WCAB (Genesis Health Ventures), 888 A.2d 758, 759 (Pa. 2005), the Pennsylvania
Supreme Court clarified issues concerning the timing of IREs to obtain an automatic reduction in
benefits. The Court held that “once a claimant receives, that is, comes into possession, of 104 weeks of
total disability benefits, the insurer has sixty days from that date during which it must request that the
claimant submit to an IRE for the purposes of obtaining the automatic relief set forth in 77 P. S. §
511.2(2)." Id. at 767-68. However, the failure to request submission to an IRE during this sixty-day time
limit does not preclude an insurer from requesting the claimant submit to a later IRE, the results of which
would not be self-executing, but rather subject to the "traditional administrative process.” Id. at 768.
The Court refers to the traditional administrative process in reference to the former subsection 306(a.2)(5)
which, per the Court, “requires an adjudication or agreement under 77 P. S. § 512 before benefits may
be modified..." Id. at 766; see also Womack v. WCAB (School Dist. of Philadelphia), 83 A.3d 1139,
1146 (Pa. Cmwlith. 2014) (citing Id. at 768 (a utilization review matter which referenced the traditional
administrative process as stated by Gardner as "an adjudication or agreement between the parties.")).

In Lewis v. WCAB (Wal-Mart Stores, Inc.), 856 A.2d 313, 317-18 (Pa. Cmwlth. 2004), Commonwealth
Court held that the insurer has “the right to two IREs within a twelve-month period.” Furthermore, the
employer is not authorized to unilaterally designate an IRE physician; rather, "agreement of the parties
or Bureau designation are the sole and exclusive avenues for physician selection.” 1d. at 319.




Finally, in Johnson v. WCAB (Sealy Components Group), 982 A.2d 1253, 1257, 1260 (Pa. Cmwlth.
2009), Commonwealth Court determined Claimant's appeal of the IRE determination (based on the
lack of the doctor's qualifications) almost a year after she received a Notice of Change of Workers'
Compensation Disability Status was prohibited because she "did not produce the determination
mandated by Section 306(a.2)(4) of the Act showing that she met the threshold impairment rating..."

The amendments adjust remaining regulations to conform to Act 111. Further, they address the
appellate court holdings outlined above and create a regulatory scheme consistent with the direction of
the courts.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the regulation.
Describe who will benefit from the regulation. Quantify the benefits as completely as possible and
approximate the number of people who will benefit.

The amendments are in the public interest because they provide consistency with Act 111 and recent
case law, thereby preventing confusion between the regulations and corresponding statute and/or case
law. These changes will avoid incorrect IRE determinations, lengthy processes, and unnecessary litigation
resulting from outdated regulations. This will prevent clogging court dockets and result in cost savings
to the courts and parties.

The final regulation is needed because Pennsylvania's current regulation on IREs is obsolete and no
longer provides accurate guidance to the physicians performing IREs, workers' compensation judges
and staff, Workers' Compensation Appeal Board and staff, appellate courts and administrators, attorneys
practicing workers' compensation, the Department's BWC Health Care Services division, or parties
seeking and defending against IREs. The Department's existing regulations concerning impairment
ratings are based on the repealed provision of section 306(a.2) of the Act (77 P.S. 8 511.2) and are
therefore inconsistent with the Act.

The persons who will benefit from the amendments include, but are not limited to, 38 physicians
performing IREs, 75 workers' compensation judges and 228 staff, 25 Workers' Compensation Appeal
Board members and staff, all appellate courts and administrators, attorneys practicing workers'
compensation, the Department's 16 BWC Health Care Services division staff, and parties seeking and
defending against an estimated 250 IREs per year, among Pennsylvania's current 5,665,679 workers and
308,968 employers, including 1,135 self-insured employers, and 660 carriers. The parties in workers'
compensation cases, arising from approximately 170,000 reported injuries every year, include
employees, self-insured employers, employers, insurance companies issuing workers' compensation
policies, and the Department's BWC representing special funds created under the Act.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers' compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers, any
savings realized in the administration of the system may result in savings to the regulated community
through lowered assessments. See section 446 of the Act; 77 P.S. 8§ 1000.2 (creating the Workers'
Compensation Administration Fund and providing for maintenance of the fund through an annual
assessment).




(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

Workers' compensation is governed by state law. Federal workers' compensation statutes only apply to
narrowly defined populations of workers that are not covered by state workers' compensation statutes.
Because workers' compensation is wholly a state matter, any federal standards are inapplicable to workers
covered by the Act. Thus, all provisions considered in this rulemaking are specific to Pennsylvania law.

(12) How does this regulation compare with those of the other states? How will this affect Pennsylvania’s
ability to compete with other states?

In virtually all states, the physician is traditionally empowered to rate the severity of impairment in
terms of a percentage loss to the "whole person” and according to criteria specific to each disability
system. The AMA periodically publishes and updates a physician impairment rating guide (the AMA
Guides), but states use varied versions of the AMA Guides. Pennsylvania's existing regulations do not
specify the edition of the AMA “Guides to the Evaluation of Permanent Impairment” that must be
used to conduct IREs. Through these regulatory amendments, Pennsylvania will use the 6™ edition
(second printing April 2009), which incorporates the definitions and terminology of the International
Classification of Functioning, Disability and Health, commonly known as ICF, while providing a simple
means of assessment of activities of daily living (ADLs) as part of the rating process. The 6™ edition
shifted the ratings criteria towards a diagnosis-based approach, ostensibly to improve inter-rater
consistency and reliability, making states using it, like this Commonwealth, more consistent in IRES,
determinations more reliable, and evaluations less likely to lead to increased litigation and negative
economic impacts.

Pennsylvania will be among 13 other states, including lllinois, Arizona, and Oklahoma, that have
already adopted the 6™ edition that provides more consistency between chapters, considers the paradigm
shift on what constitutes disability, and uses a diagnosis-based impairment rating, with consideration
of individual function, physical examination, and clinical studies. The 6" edition is used in more US
states and Canadian provinces than any other version, and the AMA encourages other states to update
their physician guides on IREs with the 6™ edition.

This rulemaking will make Pennsylvania more competitive than states still using the outdated, less
reliable, less consistent, and less-scientifically sound older editions. This is because the 6" edition
responds to concerns and flaws of previous editions and incorporates clearer definitions and terminology
of the ICF. According to physicians and medical researchers like Rondinelli (2009)!, and AMA's
Kremke and Thron (2012)?, the 6" edition also provides states using it with simpler means of assessment
of ADLs as part of the rating process.

Idaho, Nebraska, Michigan, Missouri, North Carolina, Wisconsin, and Indiana will be less competitive

! Source: Changes for the new AMA Guides to impairment ratings, Sixth Edition: implications and applications for physician
disability evaluations- PubMed (nih.gov)
2 Source: Microsoft PowerPoint- MK AMA Guides SD. Pptx [Read Only]
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because they do not have statutory IRE systems to compare with Pennsylvania's “Guides to
the Evaluation of Permanent Impairment” 6™ edition (second printing April 2009). Their lack of
statutory IRE systems means that choosing an IRE system is left to physicians' discretion, which could
lead to increased litigation resulting from lack of standard and lack of consensus on a recognized IRE
system.

States like Oregon, New Jersey, Florida, and New York (until 2018 when it switched to the 5™ edition
of the AMA Guides), which created their own impairment rating systems that were heavily criticized by
medical professionals and employers for their complexity and resulting litigation, will also be less
competitive than Pennsylvania.

Other states that use different, older versions of the AMA Guides will likewise be less competitive than
Pennsylvania. The remaining US states use different versions of the AMA “Guides to the Evaluation of
Permanent Impairment.””® Colorado and Minnesota still use the 3" edition, first published in 1988, that
rated disability on the sole basis of range of motion. Texas, Arkansas, Alabama, West Virginia,
Maryland, Delaware, Maine and Washington DC use the 4" edition, which uses flawed diagnosis-
related estimates that were criticized by medical researchers for their flawed science. California,
Georgia, Nevada, Washington, Vermont, New Hampshire, Massachusetts, and Utah adopted the 5%
edition which enhanced the criticized IRE calculations used in the 4" edition. Connecticut allows
medical doctors to use either the 5 or 6™ edition which creates inconsistencies and complicates case
processing leading to litigation over which edition to use.*

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

The regulation is amending 8 123.102 on IRE requests to delete an obsolete reference to section
306(a.2) of the Act (77 P.S. 8 511.2) because section 306(a.2) (relating to IRES) was repealed by Act
111 and replaced by section 306(a.3) of the Act, 77 P.S. § 511.3 (relating to IREs). Apart from updating
the Department’s existing regulations concerning impairment ratings that are inconsistent with Act 111,
as based on the now-repealed section 306(a.2) of the Act (77 P.S. § 511.2), this regulation does not
affect any other regulations of the promulgating agency or other state agencies.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and drafting
of the regulation. List the specific persons and/or groups who were involved. (“Small business” is defined
in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The Department engaged in a 30-day public comment and stakeholder outreach period during the
drafting process. On 12/18/2020, the Department sought comment from participants in the workers'
compensation system by posting a notice of the changes to the regulations in the Dashboard Alert
section of the Workers' Compensation Automation and Integration System (WCAIS). WCAIS is the
enterprise tool used by employers, workers' compensation insurers (or self-insurers) and legal
practitioners to file and manage workers' compensation claims. The public comment period was open
until 1/19/2021.

8 Source: Comparative Analysis of Impairment Ratings from the 5% to 6...:Journal of Occupational and Environmental Medicine
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The Department carefully reviewed the four comments received. One comment addressed a statutory
provision that the Department does not have authority to alter. There was also a request to extend the
comment period and a request for a copy of the regulation.

The Department filed its proposed rulemaking on April 12, 2023. It was published in the PA Bulletin on
April 22, 2023 with the 30-day public comment period closing on May 22, 2023. The Department only
received public comments on the proposed regulation from the Insurance Federation of Pennsylvania
(IFP). The Department reviewed the IFP’s comments, as well as the IRRC’s comments on the proposed
regulation, carefully and adjusted the final regulation accordingly.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of the
Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation. How
are they affected?

Types and number of persons, businesses, small businesses, and organizations affected:

The amendments will not result in increased costs to persons, businesses, small businesses, and
organizations in the public or private sectors. The amendments are designed to conform the regulations
to the Act, as amended, which would reduce confusion and unnecessary litigation caused by outdated
regulations. The persons who will be otherwise affected by the amendments include 38 physicians
performing IREs, 75 workers' compensation judges and 228 staff, 25 Workers' Compensation Appeal
Board members and staff, all appellate courts and administrators, attorneys practicing workers'
compensation, the Department's 16 BWC Health Care Services division staff, and parties seeking and
defending against an estimated 250 IRESs per year, among Pennsylvania's current 5,665,679 workers and
308,968 employers, including 1,135 self-insured employers, and 660 carriers. The parties in workers'
compensation cases, rising from around 170,000 injuries reported every year, include injured employees,
self-insured employers, employers, insurance companies issuing workers' compensation policies, and
the Department's BWC representing special funds created under the Act.

How they are affected:

Act 111 changed the IRE process in two ways: it required IRE determinations to be made pursuant to
the AMA “Guides to the Evaluation of Permanent Impairment,” 6" edition (second printing April 2009)
and it reduced the threshold impairment rating from 50% to 35%. 77 P.S. 8 511.3(1), (2). The final
regulation replaces the Department's existing regulations concerning impairment ratings that are based
on the now-repealed section 306(a.2) of the Act (77 P.S. § 511.2) and that are therefore inconsistent
with the Act.

The updates to the following sections affect persons, businesses and organizations as follows:

§ 123.101. Purpose

This section is amended to delete an obsolete reference to section 306(a.2) of the Act (77 P.S. § 511.2).
Section 306(a.2) (relating to IRES) was repealed by Act 111 and replaced by section 306(a.3) of the
Act, 77 P.S. § 511.3 (relating to IRES).

§ 123.102. IRE requests




Subsection (a) is amended to require the adjustment of an employee's benefits status be automatic and
relate back to the expiration of the employee's receipt of 104 weeks of total disability compensation
benefits if the evaluation is scheduled to occur during the 60-day period subsequent to the expiration of
the employee's receipt of 104 weeks of total disability compensation benefits. This subsection is
further amended to indicate that if the evaluation is requested and occurs beyond the 60-day period
after the expiration of the employee's receipt of 104 weeks of total disability compensation benefits, then
the adjustment of disability status must be achieved through adjudication or agreement of the parties
which, if successful, shall be effective as of the date of the evaluation or as determined by the
evaluating physician.

The amendments to subsection (c) confirm the adjustment of disability status shall be automatic and
relate back to the expiration of the employee’s receipt of 104 weeks of total disability compensation
benefits if the insurer requests the IRE during the 60-day period subsequent to the expiration of the
employee's receipt of 104 weeks of total disability compensation benefits and the employee fails,
for any reason, to attend the IRE, resulting in the performance of the IRE more than 60 days beyond
the expiration of the 104 week period.

Lastly, subsection (f) is amended to refer to the correct section of the Act based on Act 111 and to again
clarify that where an IRE is performed outside the 60-day window after the receipt of 104 weeks of total
disability compensation benefits because of the insurer's failure to timely request it must be subject
to adjudication or agreement of parties before there can be an adjustment of the disability status.

§ 123.103. Physicians

The amendments to subsection (d), paragraphs (1) and (2), require physicians designated by the
Department to perform IREs to attend a Departmentally approved training course on the performance of
evaluations under the AMA "Guides to the Evaluation of Permanent Impairment," 6™ edition (second
printing April 2009) and provide certification upon passage of a Departmentally approved examination
on the performance of evaluations under the AMA "Guides to the Evaluation of Permanent
Impairment," 6" edition (second printing April 2009), to be consistent with the requirements of Act 111
that impairment rating be determined under the AMA Guides 6 edition (second printing April 2009).

8 123.104. Initial IRE; designation of physician by department

The title of this section is amended to correctly identify that it deals with the designation of physicians
by the Department, not limited to the initial IRE.

This section is amended to delete the first sentence of subsection (b), which incorrectly indicates the
Department's duty to designate an IRE physician pertains only to the initial IRE request.

8§ 123.105. Impairment rating determination

Subsection (a) is amended to conform with Act 111 and require that IREs be performed using the 6"
edition (second printing April 2009) of the AMA "Guides to the Evaluation of Permanent Impairment.”

Subsection (c) requires that the Face Sheet be attached to a Report of Medical Evaluation as specified




in the AMA "Guides to the Evaluation of Permanent Impairment,” 6™ edition (second printing April
2009).

Subsection (d), including paragraph (l), is amended to reflect the change in the threshold impairment
rating required to adjust the employee's benefits status from total to partial from less than 50% to
less than 35%. It also reflects the applicability of this section to those evaluations conducted during
the 60-day period subsequent to the expiration of the 104-week period, to reflect the changes in case
law described above. See also subsection (e) below.

Subsection (d.1) is added to address the timing of IREs and, if appropriate, whether the results
of the IRE are automatic thereby requiring use of Form LIBC-764, "Notice of Change in Workers'
Compensation Disability Status” (Form LIBC-764) or can only be achieved through adjudication or
agreement by the parties. Specifically, this subsection is amended to clarify that Form LIBC-764
shall be used when the IRE is requested and performed during the 60-day period after the expiration
of the employee's receipt of 104 weeks of total disability compensation benefits and results in an
impairment rating of less than 35%. This subsection is also amended to require the adjustment of
the disability status be achieved through adjudication or agreement of the parties, not by completing
Form LIBC-764 if the evaluation is requested and occurs beyond the 60-day period subsequent to
the expiration of the employee's receipt of 104 weeks of total disability compensation benefits and
results in an impairment rating of less than 35%.

Subsection (e) is amended to reflect the change the threshold impairment rating required to adjust the
employee's benefits status from total to partial from less than 50% to less than 35%.

Lastly, subsection (f) provides that the employee may appeal the adjustment of benefit status to a
workers' compensation judge at any time during the employee's receipt of 500 weeks of partial benefits,
provided there is a determination that the employee meets the threshold rating that is equal to or greater
than 35% impairment under the 6" edition (second printing April 2009) of the AMA "Guides to the
Evaluation of Permanent Impairment.”

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

The two main groups that are required to take action to comply with this regulation are physicians
performing IREs and the workers' compensation judges or appellate bodies deciding these petitions.
There are currently 38 physicians performing IREs, 75 workers' compensation judges and 228 staff,
25 Workers' Compensation Appeal Board members and staff, all appellate courts and administrators,
attorneys practicing workers' compensation, the Department's 16 BWC Health Care Services division
staff. Other groups affected are parties seeking and defending against an estimated 250 IRES per year,
among Pennsylvania's current 5,665,679 workers and 308,968 employers, including 1,135 self-insured
employers, and 660 carriers. The parties in workers' compensation cases, rising from around 170,000
injuries reported every vyear, include employees, self-insured employers, employers, insurance
companies issuing workers' compensation policies, and the Department's BWC representing special
funds created under the Act.

Act 111 changed the IRE process in two ways: it required physicians to make IRE determinations
pursuant to the AMA "Guides to the Evaluation of Permanent Impairment," 6" edition (second printing
April 2009) and reduced the threshold impairment rating from 50% to 35%. 77 P.S. 8§ 511.3(1), (2).
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The Department's existing regulations concerning impairment ratings are based on the now-repealed
section 306(a.2) of the Act (77 P.S. § 511.2) and are therefore inconsistent with the Act.

(17) Identify the financial, economic and social impact of the regulation on individuals, small businesses,
businesses and labor communities and other public and private organizations. Evaluate the benefits
expected as a result of the regulation.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers' compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers,
any savings realized in the administration of the system may result in savings to the regulated
community through lowered assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the
Workers' Compensation Administration Fund and providing for maintenance of the fund through an
annual assessment).

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

The amendments will not result in increased costs to the public or private sectors, as the regulation is
merely amended to conform to Act 111.

Act 111 requires all IREs be performed pursuant to the 6™ edition (second printing April 2009) of the
AMA Guides to correct what the Pennsylvania Supreme Court found to be an unconstitutional delegation
of legislative authority in its 2016 decision of Protz v. WCAB (Derry Area School District). Act 111 also
reduces the threshold for presumption of total disability from 50% to 35%. An employer remains entitled
to an IRE following an employee's receipt of 104 weeks of total disability compensation benefits. If such
evaluation is scheduled to occur during the 60-day period subsequent to the expiration of employee's
receipt of the 104 weeks of total disability compensation benefits, a finding of less than 35% impairment
shall work to automatically modify the employee's status to partial disability.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers' compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers, any
savings realized in the administration of the system may result in savings to the regulated community
through lower cost assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the Workers'
Compensation Administration Fund and providing for maintenance of the fund through an annual
assessment).




(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers’ compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers,
any savings realized in the administration of the system may result in savings to the regulated
community through lowered assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the
Workers' Compensation Administration Fund and providing for maintenance of the fund through an
annual assessment).

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers' compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers, any
savings realized in the administration of the system may result in savings to the regulated community
through lowered assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the Workers'
Compensation Administration Fund and providing for maintenance of the fund through an annual
assessment).

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers' compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers,
any savings realized in the administration of the system may result in savings to the regulated
community through lowered assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the
Workers' Compensation Administration Fund and providing for maintenance of the fund through an
annual assessment).

(22a) Are forms required for implementation of the regulation?

Subsection (a) is amended to conform with Act 111 and require that IREs be performed using the 6%
edition (second printing April 2009) of the AMA "Guides to the Evaluation of Permanent Impairment.”
Subsection (d.1) is added to address the timing of IREs and, if appropriate, whether the results of
the IRE are automatic thereby requiring use of Form LIBC-764, "Notice of Change in Workers'
Compensation Disability Status” (Form LIBC-764) or can only be achieved through adjudication or
agreement of the parties. Specifically, this subsection is amended to clarify that Form LIBC-764 shall be
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used when the IRE is requested and performed during the 60-day period subsequent to the expiration
of the employee's receipt of 104 weeks of total disability compensation benefits and results in an
impairment rating of less than 35%. This subsection is also amended to require the adjustment of the
disability status be achieved through adjudication or agreement of the parties, not by completing Form
LIBC-764 if the evaluation is requested and occurs beyond the 60-day period subsequent to the
expiration of the employee's receipt of 104 weeks of total disability compensation benefits and results in
an impairment rating of less than 35%.

The existing forms used by the parties and the BWC have already been modified to be consistent
with Act 111. The amendments do not require any further modification to the existing forms, and thus
do not impose any additional reporting, recording or paperwork requirements on either the
Commonwealth or the regulated community.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If your
agency uses electronic forms, provide links to each form or a detailed description of the information
required to be reported. Failure to attach forms, provide links, or provide a detailed description of
the information to be reported will constitute a faulty delivery of the regulation.

The existing forms used by the parties and the BWC have already been modified to be consistent
with Act 111. The amendments do not require any further modification to the existing forms, and thus
do not impose any additional reporting, recording or paperwork requirements on either the
Commonwealth or the regulated community. Below is a list of the existing forms used by the parties
and the BWC which have already been modified to be consistent with Act 111, and their respective
purposes:

Form LIBC-764 - "Notice of Change of Workers' Compensation Disability Status" - must be
completed when the IRE is requested and performed during the 60-day period subsequent to
the expiration of the employee's receipt of 104 weeks of total disability compensation benefits and
results in an impairment rating of less than 35%. Below is a link to the online form:
https://www.dli.pa.gov/Businesses/Compensation/WC/claims/wcais/Documents/wcais%20forms/L 1B
C-764%20print.pdf

Form LIBC-765 - "Impairment Rating Evaluation Appointment” - The insurer shall request the
employee’s attendance at the IRE in writing by completing this form and specify therein the date,
time, and location of the evaluation and the name of the physician performing the evaluation, as agreed
by the parties, or designated by the Department. The request shall be made to the employee and
employee's counsel, if known.

Form LIBC-766 - Request for Designation of a Physician to Perform an Impairment Rating
Evaluation.” - must be completed by the insurer.

Form LIBC-767, "Impairment Rating Determination Face Sheet" (Face Sheet) - which sets forth the

impairment rating of the compensable injury, must be filed by the physician performing the IRE. The

physician shall attach to the Face Sheet the "Report of Medical Evaluation™ as specified in the AMA

"Guides to the Evaluation of Permanent Impairment." This regulation requires the use of the 6" edition

(second printing April 2009). Below is a link to the online form:
https://www.dli.pa.gov/Businesses/Compensation/\WWC/claims/wcais/Documents/wcais%20forms/L IBC-
767%20print.pdf
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(23) In the table below, provide an estimate of the fiscal savings and costs associated with implementation
and compliance for the regulated community, local government, and state government for the current year

and five subsequent years.

The amendments will not result in increased costs to the public or private sectors. The amendments are
designed to conform the regulations to the Act, as amended, which would reduce confusion and
unnecessary litigation caused by outdated regulations. Because the workers' compensation system is
funded through assessments on workers' compensation insurance carriers and self-insured employers,
any savings realized in the administration of the system may result in savings to the regulated
community through lowered assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the
Workers' Compensation Administration Fund and providing for maintenance of the fund through an

annual assessment).

As shown in the table below, the Department does not anticipate any costs or revenue losses by the
regulated community or by state and local government.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year Year Year Year Year
SAVINGS: $ $ $ $ $ $
Regulated Community | $0 $0 $0 $0 $0 $0
Local Government $0 $0 $0 $0 $0 $0
State Government $0 $0 $0 $0 $0 $0
Total Savings $0 $0 $0 $0 $0 $0
COSTS: $0 $0 $0 $0 $0 $0
Regulated Community | $0 $0 $0 $0 $0 $0
Local Government $0 $0 $0 $0 $0 $0
State Government $0 $0 $0 $0 $0 $0
Total Costs $0 $0 $0 $0 $0 $0
REVENUE LOSSES: $0 $0 $0 $0 $0 $0
Regulated Community | $0 $0 $0 $0 $0 $0
Local Government $0 $0 $0 $0 $0 $0
State Government $0 $0 $0 $0 $0 $0
Total Revenue Losses $0 $0 $0 $0 $0 $0

(23a) Provide the past three-year expenditure history for programs affected by the regulation.

The only program affected by these amendments is the Workers' Compensation program. Below is the
three-year budget history for the operation of entire Workers' Compensation Administration Fund.
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Program FY 2021/22 FY 2022/23 FY 2023/24 Current FY

Budget for WCAF $75,802,000 $75,802,000 $75,802,000 $87,302,000

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(@) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation of
the report or record.

(c) A statement of probable effect on impacted small businesses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.

According to the Center for Workforce Innovation and Analysis (CWIA), Pennsylvania is home to

approximately 282,911 private employers. According to the U.S. Small Business Administration (SBA),
99.9% of businesses in the country are small businesses. https://advocacy.sha.gov/2022/08/31/2022-small-
business-profiles-for-the-states-territories-and-nation/ As defined in Section 3 of the Regulatory Review Act,
Act 76 of 2012, virtually every Commonwealth business qualifies as a small business.
https://www.sba.gov/sites/default/files/2019-
08/SBA%20Table%200f%20Size%20Standards_Effective%20Aug%2019%2C%202019 Rev.pdf

Based on the above definitions, the amendments will not result in increased costs to the public or any of
the 282,911 private sector employers or have any adverse impact on small businesses (as defined in
Section 3 of the Regulatory Review Act, Act 76 of 2012). The amendments are designed to conform the
regulations to the Act, as amended, which would reduce confusion and unnecessary litigation caused
by outdated regulations. Because the workers' compensation system is funded through assessments on
workers' compensation insurance carriers and self-insured employers, any savings realized in the
administration of the system may result in savings to the regulated community through lowered
assessments. See section 446 of the Act; 77 P.S. § 1000.2 (creating the Workers' Compensation
Administration Fund and providing for maintenance of the fund through an annual assessment).

(25) List any special provisions which have been developed to meet the particular needs of affected groups
or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

There are no special provisions which have been developed to meet the needs of affected groups or

13



https://advocacy.sba.gov/2022/08/31/2022-small-business-profiles-for-the-states-territories-and-nation/
https://advocacy.sba.gov/2022/08/31/2022-small-business-profiles-for-the-states-territories-and-nation/
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf

persons because the amendments are designed to conform the regulations to the Act, as amended,
which would reduce confusion and unnecessary litigation caused by outdated regulations for the
particular affected group of “injured workers.”

The persons affected by the amendments include the 38 physicians performing IREs, 75 workers'
compensation judges and 228 staff, 25 Workers' Compensation Appeal Board members and staff, all
appellate courts and administrators, attorneys practicing workers' compensation, and the Department's 16
BWC Health Care Services division staff. Other groups affected are parties seeking and defending against
an estimated 250 IREs per year, among Pennsylvania's current 5,665,679 workers and 308,968 employers,
including 1, 135 self-insured employers, and 660 carriers. The parties in workers' compensation cases,
rising from around 170,000 injuries reported every year, include employees, self-insured employers,
employers, insurance companies issuing workers' compensation policies, and the Department's BWC
representing special funds created under the Act.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

There are no alternative regulatory provisions which have been considered and rejected. The amendments
are designed to conform the regulations to the Act, as amended, and case law to reduce confusion and
unnecessary litigation caused by outdated regulations.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses;

c) The consolidation or simplification of compliance or reporting requirements for small businesses;

d) The establishment of performance standards for small businesses to replace design or operational
standards required in the regulation; and

e) The exemption of small businesses from all or any part of the requirements contained in the
regulation.

a)  The Department did not consider flexible regulatory methods that will minimize any adverse
impact on small businesses because the amendments seek consistency with Act 111 and recent
case law, thereby preventing confusion between the regulations and corresponding statute or
case law. They adjust remaining regulatory sections to conform to Act 111. They also address
the appellate court holdings outlined above and create a regulatory scheme consistent with the
direction of the courts. The amendments will not result in increased costs or more stringent
compliance to the public or private sectors and will not result in any adverse impact on small
businesses.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
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data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in a
searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

Act 111 and recent case law, not data, are the bases for this regulation. Act 111 changed the IRE process
in two ways; it required IRE determinations to be made pursuant to the AMA “Guides to the
Evaluation of Permanent Impairment,” 6™ edition (second printing April 2009) and it reduced the
threshold impairment rating from 50% to 35%. 77 P.S. § 511.3(1), (2). The Department's existing
regulations concerning impairment ratings are based on the now-repealed section 306(a.2) of the Act
(77 P.S. 8 511.2) and are therefore inconsistent with the Act.

The amendments only seek consistency with the new requirements of Act 111 and recent case law to
prevent confusion between the regulations and corresponding statute or case law. No additional data
collection or analysis was deemed necessary to delete an obsolete reference to section 306(a.2) of the
Act (77 P.S. § 511.2) and make this regulation compliant and consistent with Act 111 and recent case
law.

(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: 30 days

B. The date or dates on which any public meetings or hearings
will be held: N/A

C. The expected date of delivery of the final-form regulation:

D. The expected effective date of the final-form regulation: Upon notice or publication
in the Pennsylvania Bulletin

E. The expected date by which compliance with the final-form
regulation will be required: Upon notice or publication in
the Pennsylvania Bulletin

F. The expected date by which required permits, licenses or other
approvals must be obtained: N/A

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Department will closely review IRE complaints it receives concerning IRE determinations made
pursuant to the AMA “Guides to the Evaluation of Permanent Impairment,” 6™ edition (second printing
April 2009) and concerning the reduction of the threshold impairment rating from 50% to 35%. Also,
the Department will conduct outreach and educational sessions after publication of the final rulemaking
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in the Pennsylvania Bulletin. During this outreach and educational sessions, the Department will solicit
comments on the regulation and keep track of common themes or issues.
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DEPARTMENT OF LABOR AND INDUSTRY
[ 34 PA. CODE CH. 123]
Impairment Ratings

The Department of Labor and Industry (Department), Bureau of Workers' Compensation
(BWC) amends Subchapter B (relating to Impairment Ratings) of Chapter 123 (relating to
General Provisions—~Part Il) in conformance with the act of October 24, 2018 (P.L. 714, No.
111) (Act 111 of 2018) and recent case law.
Statutory Authority

This final-form rulemaking is published under the authority contained in sections 401.1 and
435(a) of the Workers' Compensation Act (act) (77 P.S. 88 710 and 99I(a)) and section 2205 of
The Administrative Code of 1929 (71 P.S. § 565).
Background

In 2016, the Pennsylvania Supreme Court determined the then-existing provisions of the act
governing Impairment Rating Evaluations (IREs) was an unconstitutional delegation of
legislative authority. Protz v. Workers' Compensation Appeal Bd. (Derry Area School District),
161 A.3d 827 (Pa. 2016). In response, the General Assembly enacted Act 111 of 2018, which
repealed section 306(a.2) of the act (77 P.S. 8 511.2) and replaced it with section 306(a.3) (77
P.S. 8 511.3), altering the statutory scheme governing the IRE process. Section 306(a.3) has
been found constitutional. Pennsylvania AFL-CIO v. Commonwealth of Pennsylvania et al., 219
A.3d 306 (Pa. Cmwlth. 2019) aff'd per curiam (Aug. 18, 2020).

Act 111 of 2018 changed the IRE process in two ways: it required IRE determinations to be
made under the American Medical Association (AMA) "Guides to the Evaluation of Permanent

Impairment," 6th edition (second printing April 2009) and it reduced the threshold impairment



rating from 50% to 35%. See 77 P.S. 8 511.3(1) and (2). The Department's existing regulations
concerning impairment ratings are based on the now-repealed section 306(a.2) and are therefore
inconsistent with the act.

The existing regulations do not specify the edition of the AMA “Guides to the Evaluation of
Permanent Impairment” that must be used to conduct IREs. Additionally, the existing regulations
provide that impairment rating of less than 50% is required to adjust the employee's benefit
status from total to partial. See 34 Pa. Code § 123.105(d), (e) (relating to impairment rating
determination). This is inconsistent with Act 111 of 2018, which provides that an employee is
totally disabled if the impairment rating is equal to or greater than 35%.

In addition to the changes made in Act 111 of 2018, the IRE process has been the subject of a
number of appellate court decisions. Cases decided since the regulations were enacted have
addressed the timing of IREs and whether the relief, if appropriate, is automatic; whether an
employer may designate the IRE physician for the second IRE; and the employee's basis for
appeal of the adjustment of benefit status during employee's receipt of 500 weeks of partial
disability benefits. Specifically, in Gardner v. WCAB (Genesis Health Ventures), 888 A.2d 758,
759 (Pa. 2005), the Pennsylvania Supreme Court clarified issues concerning the timing of IREs
to obtain an automatic reduction in benefits. The Court held, "once a claimant receives, that is,
comes into possession, of 104 weeks of total disability benefits, the insurer has sixty days from
that date during which it must request that the claimant submit to an IRE for the purposes of
obtaining the automatic relief set forth in 77 P.S. § 511.2(2)." Id. at 767-68. However, the failure
to request submission to an IRE during this 60-day time limit does not preclude an insurer from
requesting claimant submit to a later IRE, the results of which would not be self-executing, but

rather subject to the "traditional administrative process." Id. at 768. The Court referred to the



traditional administrative process in reference to the former subsection 306(a.2)(5) which, per the
Court, "requires an adjudication or agreement under 77 P.S. § 512 before benefits may be
modified. . ." Id. at 766; see also Womack v. WCAB (School Dist. of Philadelphia), 83 A.3d 1139,
1146 (Pa. Cmwlth. 2014) (citing Id. at 768 (a utilization review matter which referenced the
traditional administrative process as stated by Gardner as "an adjudication or agreement between
the parties.")).

In Lewis v. WCAB (Wal-Mart Stores, Inc.), 856 A.2d 313, 317-18 (Pa. Cmwilth. 2004),
Commonwealth Court held the insurer has "the right to two IREs within a twelve-month period.”
Furthermore, the employer is not authorized to unilaterally designate an IRE physician; rather,
"agreement of the parties or Bureau designation are the sole and exclusive avenues for physician
selection.” Id. at 319.

Finally, in Johnson v. WCAB (Sealy Components Group), 982 A.2d 1253, 1257, 1260 (Pa.
Cmwilth. 2009), Commonwealth Court determined Claimant's appeal of the IRE determination
(based on the lack of the doctor's qualifications) almost a year after she received a Notice of
Change of Workers' Compensation Disability Status was prohibited because she "did not produce
the determination mandated by Section 306(a.2)(4) of the Act showing that she met the threshold
impairment rating. . ."

The amendments adjust remaining regulatory sections to conform with Act 111 of 2018. They
also address the appellate court holdings outlined above and create a regulatory scheme
consistent with the direction of the courts.

Compliance with Executive Order 1996-1
The Department engaged in public and stakeholder outreach during the drafting process. A

proposed rulemaking was published at 53 Pa. B. 2165 (April 22, 2023). As a result, the



Department received written comments from the Independent Regulatory Review Commission
(IRRC) dated June 21, 2023 and the Insurance Federation of Pennsylvania (Insurance
Federation) dated May 19, 2023. In response to comments received, changes were made to the
proposed regulations.
Purpose

The final-form rulemaking provides consistency with Act 111 of 2018 and recent case law,
thereby preventing confusion between the regulations and corresponding statute or case law.
These changes will avoid unnecessary litigation as a result of outdated regulations and thereby
promote cost-saving opportunities to the courts and parties.
Summary of Final-Form Rulemaking and Responses to Comments
§ 123.101. Purpose

This section is amended to delete an obsolete reference to section 306(a.2) of the act. Section
306(a.2), regarding IREs, was repealed by Act 111 of 2018 and replaced by section 306(a.3),
regarding IREs.
§ 123.102. IRE requests

Subsection (a) is amended to require the adjustment of an employee's benefit status be
automatic and relate back to the expiration of the employee's receipt of 104 weeks of total
disability compensation benefits, if the evaluation is scheduled to occur during the 60-day period
subsequent to the expiration of the employee's receipt of 104 weeks of total disability
compensation benefits. This subsection is further amended to indicate that if the evaluation is
requested and occurs beyond the 60-day period subsequent to the expiration of the employee's

receipt of 104 weeks of total disability compensation benefits, then the adjustment of disability



status must be achieved through adjudication or agreement of the parties which, if successful,
shall be effective as of the date of the evaluation or as determined by the evaluating physician.

IRRC and the Insurance Federation requested the term “total disability benefits” as used in §
123.102(a) be changed to “total disability compensation benefits” as used in 77 P.S. 8 511.3.
The Department agrees and has made this change throughout Subchapter B of Chapter 123,
specifically in § 123.102(a) - (d), (f). The Department also has made a similar change in §
123.105(d) and (d.1) (relating to impairment rating determination).

IRRC indicated that the term “traditional administrative process” is used in 88 123.102(a) and
(f) and 123.105(d.1) in the proposed rulemaking. IRRC notes how § 123.102(a) states that the
“traditional administrative process” can be achieved by the filing of a “Petition for Modification”
and that the Preamble to the proposed rulemaking uses the term “litigation” when describing the
“traditional administrative process.” IRRC questioned if there are other mechanisms or processes
that would fall under the “traditional administrative process” other than filing a “Petition for
Modification.” IRRC requests the Department to define the term “traditional administrative
process” or to provide a list of all actions that are considered to be part of that process. Although
the term is derived from case law, the Department has revised § 123.102(a) and (f) as well as §
123.105(d.1) to delete references to the term “traditional administrative process” and “Petition
for Modification” and replace it with “adjudication or agreement of the parties.” § 123.102(a)
was further amended to reflect the adjustment of the disability status “through adjudication” shall
be effective as of the date of the evaluation or as determined by the evaluating physician.

The Insurance Federation also questioned the use of the term “traditional administrative
process.” Specifically, the Insurance Federation recognized this language appears in case law,

but questions the use of this “undefined term” in the regulation and notes that the existing 8



123.105(f) does not incorporate this term. As indicated above, the Department revised the use of
this term in 88 123.102(a) and (f) and 123.105(d.1).

The amendments to subsection (c) confirm the adjustment of disability status shall be
automatic and relate back to the expiration of the employee's receipt of 104 weeks of total
disability compensation benefits if the insurer requests the IRE during the 60-day period
subsequent to the expiration of the employee's receipt of 104 weeks of total disability
compensation benefits and the employee fails, for any reason, to attend the IRE, resulting in the
performance of the IRE more than 60 days beyond the expiration of the 104 week period.

Lastly, subsection (f) is amended to refer to the correct section of the act based on Act 111 of
2018 and to again clarify that where an IRE is performed outside the 60-day window after the
receipt of 104 weeks of total disability compensation benefits because of the insurer's failure to
timely request it must be subject to adjudication or agreement of the parties before there can be
an adjustment of disability status.

The Insurance Federation requested consistency in the use of the term “adjustment of the
disability status” in § 123.102(a) with the language “reduction of benefits” as used in §
123.102(f). IRRC questioned whether these terms or phrases mean the same thing and, if so, that
the final-form rulemaking be amended to use one term or phrase consistently. The Department
analyzed the language and revised § 123.102(f) accordingly.

§ 123.103. Physicians

The amendments to subsection (d), paragraphs (1) and (2), require physicians designated by
the Department to perform IREs to attend a Departmentally approved training course on the
performance of evaluations under the AMA "Guides to the Evaluation of Permanent

Impairment,” 6th edition (second printing April 2009) and provide certification upon passage of



a Departmentally approved examination on the performance of evaluations under the AMA
"Guides to the Evaluation of Permanent Impairment,” 6th edition (second printing April 2009), to
be consistent with the requirements of Act 111 of 2018 that impairment rating be determined
under the AMA Guides 6th edition (second printing April 2009).

§ 123.104. Initial IRE; designation of physician by Department

The title of this section is amended to correctly identify that it deals with the designation of
physicians by the Department, not limited to the initial IRE.

This section is amended to delete the first sentence of subsection (b), which incorrectly
indicates the Department's duty to designate an IRE physician pertains only to the initial IRE
request.

§ 123.105. Impairment rating determination

Subsection (a) is amended to conform with Act 111 of 2018 and require that IREs be
performed using the 6th edition (second printing April 2009) of the AMA "Guides to the
Evaluation of Permanent Impairment."”

Subsection (c) requires that the Face Sheet be attached to a Report of Medical Evaluation as
specified in the AMA "Guides to the Evaluation of Permanent Impairment,” 6th edition (second
printing April 2009).

Subsection (d), including paragraph (1), is amended to reflect the change in the threshold
impairment rating required to adjust the employee's benefit status from total to partial from less
than 50% to less than 35%. It also reflects the applicability of this section to those evaluations
conducted during the 60-day period subsequent to the expiration of the 104-week period, to
reflect the changes in case law described previously in the Background section. See also

subsection (e) as follows.



IRRC noted that the clarity of existing provisions could be improved. Specifically, IRRC
noted that subsection 123.105(d) explains what information must be reported to the Department
if an adjustment to benefits is merited by the IRE conducted under § 123.102(a), and asked the
Department to clarify if the “sixty days from the date of the notice the employee’s benefit status
shall be adjusted from total to partial” referenced in § 123.105(d)(2) refers to the conclusion of
the 104 weeks of total disability benefits or the conclusion of the 60-day period during which an
IRE can be requested.

In response, the Department notes that the “sixty days” referenced in § 123.105(d)(2) is
unrelated to the 60-day period referenced in § 123.102, and unrelated to the conclusion of the
104 weeks of benefits. Rather, this sixty days referenced in § 123.105(d)(2) refers to the
advanced notice that insurers must provide employees, employee’s counsel, if known, and the
Department prior to the insurer acting on a new impairment rating determination. See 77 P.S. §
511.2(2) (“...Provided, however, That no reduction shall be made until sixty days’ notice of
modification is given.”). For example, if a physician performs an IRE and determines that the
impairment rating is less than 50% (now 35%), the physician will notify the insurer the results of
that impairment evaluation. See § 123.105(c). Then, the insurer will use that information to
adjust the status of employee’s benefits from total to partial. If an insurer sends notice on, say,
December 12, 2025, then 60 days from December 12, 2025, is February 10, 2026. In this
example, the insurer would send the Form LIBC-764, “Notice of Change of Workers’
Compensation Disability Status” on December 12, 2025, which indicates that 60 days following
the date of the notice, or February 10, 2026, the employee’s benefit status will be adjusted from
total to partial effective the date the employee reached a total of 104 weeks of total disability

benefits. Per Pennsylvania case law, note that the sixty days as explained by the Supreme Court



in Gardner, “is only applicable in cases where an employer seeks to obtain self-executing relief
by requesting a claimant to submit to an IRE within the appropriate time-frame upon receipt of
104 weeks of total disability.” See Ford Motor/Visteon Sys. v. W.C.A.B. (Gerlach), 970 A.2d
517, 521 (Pa. Cmwlth. 2009). In other words, sixty days’ notice is not applicable when an
employer pursues a modification to partial disability through the traditional administrative
process. Id. In those cases, the procedure in § 123.105(d) does not apply. This is the reason for
the added language in § 123.102(a) and (f) and § 123.105(d.1), which clarifies that if an
impairment evaluation is requested outside the time-frame for automatic relief, then the
“adjustment of the disability status shall be effective as of the date of the evaluation or as
determined by the evaluating physician.”

Subsection (d.1) is added to address the timing of IREs and, if appropriate, whether the results
of the IRE are automatic thereby requiring use of Form LIBC-764, "Notice of Change in
Workers' Compensation Disability Status" (Form LIBC-764) or can only be achieved through
adjudication or agreement of the parties. Specifically, this subsection is amended to clarify that
Form LIBC-764 shall be used when the IRE is requested and performed during the 60-day period
subsequent to the expiration of the employee's receipt of 104 weeks of total disability
compensation benefits and results in an impairment rating of less than 35%. This subsection is
also amended to require the adjustment of the disability status be achieved through adjudication
or agreement of the parties, not by completing Form LIBC-764, if the evaluation is requested and
occurs beyond the 60-day period subsequent to the expiration of the employee's receipt of 104
weeks of total disability compensation benefits and results in an impairment rating of less than

35%.



The Insurance Federation recommended changing “adjustment of the employee’s disability
status” as contained in 8 123.105(d.1) to “adjustment of the disability status” as used in §
123.102. The Department agrees and revised this language accordingly.

The Insurance Federation requested the term “Petition for Modification” be capitalized in §
123.105(d.1). However, since the reference to that language is being removed from this
subsection, this change is unnecessary.

Subsection (e) is amended to reflect the change the threshold impairment rating required to
adjust the employee's benefit status from total to partial from less than 50% to less than 35%.

Lastly, subsection (f) is amended to provide that the employee may appeal the adjustment of
benefit status to a workers' compensation judge at any time during the employee's receipt of 500
weeks of partial benefits provided there is a determination that the employee meets the threshold
rating that is equal to or greater than 35% impairment under the 6th edition (second printing
April 2009) of the AMA "Guides to the Evaluation of Permanent Impairment.”

Affected Persons

The persons affected by the final-form rulemaking include the physicians performing IREs,
workers' compensation judges and staff, Workers' Compensation Appeal Board and staff,
appellate courts and administrators, attorneys practicing workers' compensation, the
Department's BWC Health Care Services division, and parties seeking and defending against
IREs. The parties in workers' compensation cases include injured employees, self-insured
employers, employers, insurance companies issuing workers' compensation policies, and the
Department's BWC representing special funds created under the act.

Fiscal Impact



The final-form regulations will not result in increased costs to the public or private sectors.
The amendments are designed to conform the regulations to the act, as amended, which would
reduce confusion and unnecessary litigation caused by outdated regulations. Because the
workers' compensation system is funded through assessments on workers' compensation
insurance carriers and self-insured employers, any savings realized in the administration of the
system may result in savings to the regulated community through lowered assessments. See
section 446 of the act (77 P.S. § 1000.2), creating the Workers' Compensation Administration
Fund and providing for maintenance of the fund through an annual assessment.

Reporting, Record-Keeping and Paperwork Requirements

The existing forms used by the parties and the BWC have already been modified to be
consistent with Act 111 of 2018. The final-form rulemaking does not require further
modification to the existing forms, and thus do not impose any additional reporting, recording or
paperwork requirements on either the Commonwealth or the regulated community.

Sunset Date

A sunset date is not appropriate for these regulations. The BWC will periodically monitor
these regulations and submit amendments as needed.
Effective Date

This final-form rulemaking is immediately effective upon publication in the Pennsylvania
Bulletin.

Contact Person

Persons who require additional information about this final-form rulemaking may submit
inquiries to Marianne H. Saylor, Esquire, Director, Bureau of Workers' Compensation, 651 Boas

Street, 8th Floor, Harrisburg, PA 17121 or to masaylor@pa.gov.



Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on April 12, 2023, the
Department submitted a copy of the notice of proposed rulemaking, published at 53 Pa. B. 2165
(April 22, 2023), to IRRC and to the Senate Committee on Labor and Industry and the House
Labor Relations Committee (Senate and House Committees). In addition, the Department also
provided IRRC and the Senate and House Committees with a copy of a detailed Regulatory
Analysis Form prepared by the Department.

The Department also provided IRRC and the Senate and House Committees with copies of the
comments received during the public comment period. In preparing these final-form regulations,
the Department considered all comments from IRRC and the Insurance Federation. The Senate
and House Committees did not comment.

Under section 5.1(j.1) - (j.3) of the Regulatory Review Act (71 P.S. 8 745.5a(j.1) — (j.3)),
these final-form regulations were deemed approved by the Senate and House Committees on

, 2024. Under section 5.1(e) of the Regulatory Review

Act, IRRC met on , 2024, and approved the final-form

regulations in accordance with section 5.1(e) of the Regulatory Review Act (71 P.S. §

745.5a(e)).

Findings

The Department finds that:

(1) Public notice of proposed rulemaking given under sections 201 and 202 of the act

of July 31, 1968 (P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and the regulations in 1 Pa. Code

§§ 7.1 and 7.2 (relating to notice of proposed rulemaking required; and adoption of regulations).



(2) A public comment period was provided as required by law and all comments were
considered.
(3) The final-form rulemaking is necessary and appropriate for the administration and
enforcement of the authorizing statute.
Order
The Department, acting under the authorizing statute, orders that:
(a) The regulations of the Department, 34 Pa. Code Chapter 123, Subchapter B, are
amended by adding § 123.105(d.1) and by amending §§ 123.101-123.105.
(b) The Secretary of the Department shall submit this order and Annex A to the
Office of General Counsel and the Office of Attorney General for approval as to
legality and form as required by law.
(c) The Secretary of the Department shall submit this order and Annex A to IRRC
and the Senate and House Committees as required by law.
(d) The Secretary of the Department shall certify this order and Annex A and deposit
them with the Legislative Reference Bureau as required by law.
(e) This order shall take effective immediately upon publication in the Pennsylvania
Bulletin as a final-form regulation.
NANCY WALKER,
Secretary

Fiscal Note: Fiscal Note 12-117 remains valid for the final adoption of the subject regulations.



Annex A
TITLE 34. LABOR AND INDUSTRY
PART VIIl. BUREAU OF WORKERS' COMPENSATION
CHAPTER 123. GENERAL PROVISIONS—PART II
Subchapter B. IMPAIRMENT RATINGS
§ 123.101. Purpose.

This subchapter interprets section [306(a.2)] 306(a.3) of the act [(77 P.S. § 511.2)] (77 P.S. §
511.3) which provides for a determination of whole body impairment due to the compensable
injury after the receipt of 104 weeks of total disability compensation, unless otherwise agreed to
by the parties.

§ 123.102. IRE requests.

(a) During the 60-day period subsequent to the expiration of the employee's receipt of 104
weeks of total disability COMPENSATION benefits, the insurer may request the employee's
attendance at an IRE. If the evaluation is scheduled to occur during this 60-day time period, the

adjustment of the benefit status shall be automatic and relate back to the expiration of the

employee's receipt of 104 weeks of total disability COMPENSATION benefits. [In all other
cases, the adjustment of the disability status shall be effective as of the date of the

evaluation or as determined by the evaluating physician.] If the evaluation is requested and

occurs beyond the 60-day period subsequent to the expiration of the employee's receipt of

104 weeks of total disability COMPENSATION benefits, the adjustment of the disability

status must be achieved through the-traditional-administrative process-such-as by filing-a




ADJUDICATION OR AGREEMENT OF THE PARTIES. THE ADJUSTMENT OF THE
DISABILITY STATUS THROUGH ADJUDICATION SHALL BE EFFECTIVE AS OF THE
DATE OF THE EVALUATION OR AS DETERMINED BY THE EVALUATING
PHYSICIAN.

(b) Absent agreement between the insurer and the employee, an IRE may not be performed
prior to the expiration of the employee's receipt of 104 weeks of total disability
COMPENSATION benefits.

(c) When an insurer requests the employee's attendance at an IRE during the 60-day period
subsequent to the expiration of the employee's receipt of 104 weeks of total disability
COMPENSATION benefits and the employee fails, for any reason, to attend the IRE, when the
failure results in the performance of the IRE more than 60 days beyond the expiration of the 104-

week period, the adjustment of disability status shall be automatic and relate back to the

expiration of the employee's receipt of 104 weeks of total disability COMPENSATION benefits.

(d) The employee's receipt of 104 weeks of total disability COMPENSATION benefits shall
be calculated on a cumulative basis.

(e) The insurer shall request the employee's attendance at the IRE in writing on Form LIBC-
765, "Impairment Rating Evaluation Appointment,” and specify therein the date, time and
location of the evaluation and the name of the physician performing the evaluation, as agreed by
the parties or designated by the Department. The request shall be made to the employee and
employee's counsel, if known.

(F) Consistent with section [306(a.2)(6)] 306(a.3)(6) of the act [(77 P.S. § 511.2)] (77 P.S. §
511.3(6)), the insurer's failure to request the evaluation during the 60-day period subsequent to

the expiration of the employee's receipt of 104 weeks of total disability COMPENSATION



benefits [may] does not result in a waiver of the insurer's right to compel the employee's

attendance at an IRE, however the results of the evaluation may only be used toreduce

benefits FOR ADJUSTMENT OF THE DISABILITY STATUS through thetraditional

administrative-process-such-as-by-filing-aPetition-for- Modification ADJUDICATION OR

AGREEMENT OF THE PARTIES.

(9) The insurer maintains the right to request and receive an IRE twice in a 12-month period.
The request and performance of IREs may not preclude the insurer from compelling the
employee's attendance at independent medical examinations or other expert interviews under
section 314 of the act (77 P.S. § 651).

(h) The employee's failure to attend the IRE under this section may result in a suspension of
the employee's right to benefits consistent with section 314(a) of the act.

§ 123.103. Physicians.

(d) In addition to the requirements of subsections (a) and (b), physicians designated by the
Department to perform IREs shall meet training and certification requirements which may
include, but are not limited to, one or more of the following:

(1) Required attendance at a Departmentally approved training course on the performance of
evaluations under the American Medical Association "Guides to the Evaluation of Permanent

Impairment[.""],"" 6th edition (second printing April 2009).

(2) Certification upon passage of a Departmentally approved examination on the American

Medical Association "Guides to the Evaluation of Permanent Impairment[.”],"" 6th edition

(second printing April 2009).

(3) Other requirements as approved by the Department.



8 123.104. [Initial IRE; designation] Designation of physician by Department.

(@) The insurer is responsible for scheduling the initial IRE. Only the insurer may request that
the Department designate an IRE physician.

(b) [The Department’s duty to designate an IRE physician pertains only to the initial
IRE.] A list of Departmentally approved IRE physicians will be available upon request.

(c) The request to designate a physician shall be made on Form LIBC-766, "Request for
Designation of a Physician to Perform an Impairment Rating Evaluation.”

(d) Within 20 days of receipt of the designation request, the Department will designate a
physician to perform the IRE.

(e) The Department will provide the name and address of the physician designated to perform
the IRE to the employee, the insurer and the attorneys for the parties, if known.
§ 123.105. Impairment rating determination.

(@) When properly requested under 8 123.102 (relating to IRE requests), an IRE shall be
conducted in all cases and an impairment rating determination must result under the [most
recent edition of the American Medical Association] "Guides to the Evaluation of Permanent

Impairment[.""],"" 6th edition (second printing April 2009).

(b) To ascertain an accurate percentage of the employee's whole body impairment, when the
evaluating physician determines that the compensable injury incorporates more than one
pathology, the evaluating physician may refer the employee to one or more physicians
specializing in the specific pathologies which constitute the compensable injury. Any physician
chosen by the evaluating physician to assist in ascertaining the percentage of whole body

impairment shall possess the qualifications as specified in § 123.103(a) and (b) (relating to



physicians). The referring physician remains responsible for determining the whole body
impairment rating of the employee.

(c) The physician performing the IRE shall complete Form LIBC-767, "Impairment Rating
Determination Face Sheet" (Face Sheet), which sets forth the impairment rating of the
compensable injury. The physician shall attach to the Face Sheet the "Report of Medical
Evaluation" as specified in the American Medical Association "Guides to the Evaluation of

Permanent Impairment[."*],"* 6th edition (second printing April 2009). The Face Sheet and

report shall be provided to the employee, employee's counsel, if known, insurer and the
Department within 30 days from the date of the impairment evaluation.

(d) If the evaluation is requested and performed during the 60-day period subsequent to

the expiration of the employee's receipt of 104 weeks of total disability COMPENSATION

benefits and results in an impairment rating of less than [50] 35%, the employee shall receive
benefits partial in character. To adjust the status of the employee's benefits from total to partial,
the insurer shall provide notice to the employee, the employee’s counsel, if known, and the
Department, on Form LIBC-764, "Notice of Change in Workers' Compensation Disability
Status," of the following:

(1) The evaluation has resulted in an impairment rating of less than [50] 35%.

(2) Sixty days from the date of the notice the employee's benefit status shall be adjusted from
total to partial.

(3) The adjustment of benefit status does not change the amount of the weekly workers'
compensation benefit.

(4) Anemployee may only receive partial disability benefits for a maximum of 500 weeks.



(5) The employee may appeal the adjustment of benefit status to a workers' compensation
judge by filing a Petition for Review with the Department.

(d.1) If the evaluation is requested and occurs beyond the 60-day period subsequent to

the expiration of the employee's receipt of 104 weeks of total disability COMPENSATION

benefits, and results in an impairment rating of less than 35%, the adjustment of the

employee's-disability status can only be achieved through the-traditional-administrative

processsuch-as by filinga-petition-for modification ADJUDICATION OR AGREEMENT OF

THE PARTIES. This adjustment cannot be achieved by completing Form LIBC-764,

"Notice of Change in Workers' Compensation Disability Status."

(e) If the evaluation results in an impairment rating that is equal to or greater than [50] 35%,
the employee shall be presumed to be totally disabled and shall continue to receive total
disability compensation. The presumption of total disability may be rebutted at any time by a
demonstration of earning power in accordance with section 306(b)(2) of the act (77 P.S. §
512(b)(2)) or by a subsequent IRE which results in an impairment rating of less than [50] 35%.

(F) Atany time during the receipt of 500 weeks of partial disability compensation, the
employee may appeal the adjustment of benefit status to a workers' compensation judge by filing

a Petition for Review, provided there is a determination that the employee meets the

threshold impairment rating that is equal to or greater than 35% impairment under the

American Medical Association ""Guides to the Evaluation of Permanent Impairment,'* 6th

edition (second printing April 2009).




COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF LABOR AND INDUSTRY

October 31, 2024

George D. Bedwick, Chairman

Independent Regulatory Review Commission
333 Market Street, 14t Floor

Harrisburg, PA 17101

Re: Notice of Final Rulemaking
Department of Labor and Industry
34 Pa. Code, Part VIII, Ch. 123; No. 12-117

Dear Chairman Bedwick:

Enclosed is a final rulemaking package consisting of a Face Sheet, Preamble,
Annex A, and Regulatory Analysis Form.

The Department of Labor and Industry is submitting this rulemaking to amend
Part VIII, Chapter 123 of 34 Pa. Code to update regulations regarding Impairment
Rating Evaluations.

Written comments, recommendations or objections should be directed to
Marianne H. Saylor, Director, Bureau of Workers’ Compensation, 651 Boas Street, 8"
Floor, Harrisburg, PA 17121, telephone number: (717) 886-9001, email address:
masaylor@pa.gov.

The Department’s staff will provide your staff with any assistance required to
facilitate your review of this proposal.

Sincerely,

/WW

Nancy Walker
Secretary



cc w/encl:

The Honorable Akbar Hossain, Secretary of Planning and Policy
William L. Trusky, Executive Deputy Secretary

Gerald Mullery, Deputy Secretary for Compensation and Insurance
Joshua Towzey, Director of Legislative Affairs

Haley Salera, Policy Director

Benjamin Holt, Chief Counsel

Emily Rodriguez, Executive Deputy Chief Counsel

Kimberly D. Mazin, Deputy Chief Counsel

Marianne Saylor, Director, Bureau of Workers’ Compensation
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Thanks Jan. Confirming receipt of final rulemaking 12-117.

Best,
Eric

Eric Kratz

Executive Director | Senate Labor and Industry Committee
Senator Devlin Robinson

172 Main Capitol | Harrisburg, PA 17120

Phone: 717.783.6832

ekratz@pasen.gov

www.senatorrobinson.com

If you would like to sign up for our e-news, sign up here.

From: Mueller, Janet (LI-OCC) <jamueller@pa.gov>
Sent: Thursday, October 31, 2024 10:42 AM

To: Kratz, Eric <ekratz@pasen.gov>

Subject: LI Final Rulemaking 12-117

Good morning,

Attached is the Final Rulemaking #12-117. Please respond to this email
that you have received delivery.

Thank you!

Jan Mueller | Legal Office Administrator 1

PA Department of Labor & Industry | Office of Chief Counsel
651 Boas Street, 101 Floor

Harrisburg, PA 17121

Phone: 717.772.8291 | Fax: 717.787.1303

www.dli.pa.gov
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Received.

Matt Franchak

Policy Director

Democratic Executive Director — Senate Labor and Industry Committee
Office of Senator John Kane

458 Main Capitol Building

Harrisburg, PA 17120

Harrisburg Office- 717-787-4712

District Office- 610-510-8252

Email — matthew.franchak@pasenate.com

Senator John Kane (pasenatorkane.com

From: Mueller, Janet (LI-OCC) <jamueller@pa.gov>

Sent: Thursday, October 31, 2024 1:40 PM

To: Franchak, Matthew <matthew.franchak@pasenate.com>
Subject: FW: LI Final Rulemaking 12-117

Good morning,

Attached is the Final Rulemaking #12-117. Please respond to this email
that you have received delivery.

Thank you!

Jan Mueller | Legal Office Administrator 1

PA Department of Labor & Industry | Office of Chief Counsel
651 Boas Street, 10™ Floor

Harrisburg, PA 17121

Phone: 717.772.8291 | Fax: 717.787.1303

www.dli.pa.gov
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| have received it.

Thank you and have a wonderful day!

Johnathan Detrick

he/him/his

Senior Legislative Assistant

State Representative Jason Dawkins, 179t District
Majority Chairman, Labor & Industry Committee
150 Main Capitol

717.787.1354 (x6018)

jdetrick@pahouse.net

Better Jobs, Better Schools, Better Communities

From: Mueller, Janet (LI-OCC) <jamueller@pa.gov>
Sent: Thursday, October 31, 2024 10:39 AM

To: Detrick, Johnathan <JDetrick@pahouse.net>
Cc: Mazin, Kimberly (LI-OCC) <kmazin@pa.gov>
Subject: L&I Final Rulemaking 12-117

Good morning,

Attached is the Final Rulemaking #12-117. Please respond to this email
that you have received delivery.

Thank you!

Jan Mueller | Legal Office Administrator 1

PA Department of Labor & Industry | Office of Chief Counsel
651 Boas Street, 101 Floor

Harrisburg, PA 17121

Phone: 717.772.8291 | Fax: 717.787.1303

www.dli.pa.gov
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RECEIVED

From: John Scarpato Independent Regulatory
To: Mueller, Janet (LI-OCC); Kendra Wiederhold; Ryan Mackenzie Review Commission
Subject: RE: [EXTERNAL]: LI Final Rulemaking 12-117

Date: Thursday, October 31, 2024 10:45:01 AM October 31, 2024
Attachments: image001.png

Received. Thank you, Jan.

From: Mueller, Janet (LI-OCC) <jamueller@pa.gov>

Sent: Thursday, October 31, 2024 10:41 AM

To: John Scarpato <Jscarpat@pahousegop.com>; Kendra Wiederhold
<Kwiederh@pahousegop.com>; Ryan Mackenzie <Rmackenzie@pahousegop.com>
Subject: [EXTERNAL]: LI Final Rulemaking 12-117

Good morning,

Attached is the Final Rulemaking #12-117. Please respond to this email
that you have received delivery.

Thank you!

Jan Mueller | Legal Office Administrator 1

PA Department of Labor & Industry | Office of Chief Counsel
651 Boas Street, 10™ Floor

Harrisburg, PA 17121

Phone: 717.772.8291 | Fax: 717.787.1303

www.dli.pa.gov

CAUTION: This email originated from outside of the organization. Do not click links or
open attachments unless you recognize the sender and know the content is safe.

The information transmitted is intended only for the person or entity to which it is addressed and may contain confidential and/or
privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this information
by persons or entities other than the intended recipient is prohibited. If you received this information in error, please contact the sender
and delete the message and material from all computers.
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