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(3) PA Code Cite: 34 Pa. Code Chapter 231

(4) Short Title: Overtime Pay or Amendments to 34 Pa. Code Chapter 231 regarding Overtime Pay

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Jennifer Berrier, Deputy Secretary for Safety and Labor-Management Relations,
jeberrier(pa.gov, (717) 787-8665

Secondary Contact: Kelly Martini, Policy Director, kemartini(pa.gov, (717) 787-5294
(6) Type of Rulemaldng (check applicable box):

D Proposed Regulation Emergency Certification Regulation;
Final Regulation E Certification by the Governor
Final Omitted Regulation Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The Department of Labor and Industry (Department) is amending Chapter 231 of 34 Pa. Code to clari’ the
definitions of Executive, Administrative, and Professional (EAP) salaried workers who are exempt from
receiving minimum wage and overtime pay. The final regulation updates the duties test to quali’ for the
EAP exemptions to be more consistent with current Federal regulations interpreting the Fair Labor
Standards Act (FLSA). In addition, the Department is updating the salary threshold to quali for the EAP
exemptions. Finally, the final regulation allows incentive pay to count toward 10 percent of the salary
threshold and includes a mechanism for the salary threshold to be adjusted on a triennial basis.

(8) State the statutory authority for the regulation. Include specific statutory citation.

The Department proposes these rules under the authority contained in sections 5(a)(5) and 9 of the
Minimum Wage Act of 1968 (MWA) (43 P.S. § 333.105(a)(5) and 333.109).
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(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.



The MWA requires the Department to issue and update regulations defining the EAP exemptions from
the minimum wage and overtime provisions of the MWA. The update is not mandated by federal law or
any federal or state court order.

More specifically, the MWA provides, “Employment in the following classifications shall be exempt
from both the minimum wage and overtime provisions of this act: In a bona fide executive,
administrative, or professional capacity... (as such terms are defined and delimited from time to time by
regulations of the secretary.)” 43 P.s. § 333.105(a)(5) (emphasis added). In addition, section 9 of the
MWA provides, “The secretary shall make and, from time to time, revise regulations, with the assistance
of the board, when requested by the secretary, which shall be deemed appropriate to carry out the
purposes of this act and to safeguard the minimum wage rates thereby established, Such regulations may
include, but are not limited to, regulations defining and governing bona fide executive, administrative, or
professional employees.” 43 P.S. § 333.109 (emphasis added). Although the Department is required to
update the regulations, that has not occurred since 1977 as the MWA does not prescribe a specific
deadline to Act.

In addition to the MWA, the requirement to pay employees a minimum wage and overthne is found in
the FLSA, 29 U.S.C. § 201, et. seq. The FLSA also contains the same LAP exemptions from its
minimum wage and overtime provisions. 29 U.S.C. § 213(a)(1). The United States Department of
Labor (USDOL) has also issued regulations defining these exemptions, 29 c.F.R. § 541.100 — 541.304,
which creates a dual regulatory scheme. On September 27, 2019, USDOL published a final rule
updating the FLSA’s EAP exemptions and effective January 1,2020, the salary thresholds to qualil’ for
the FLSA’s LAP exemptions will rise from $455 to $684 per week. 84 Fed Reg. 51230, 51306 (2019
(to be codified at 29 c.F.R. pt. 541)).

The FLSA permits states to adopt laws that provide employees greater protection: “No provision of this
chapter or of any order thereunder shall excuse noncompliance with any Federal or State law or
municipal ordinance establishing a minimum wage higher than the minimum wage established under
this chapter or a maximum work week lower than the maximum workweek established under this
chapter.” 29 U.S.C. § 218(a). “It is permissible for a state to enact more beneficial wage and hour Jaws.
Indeed, the federal statute establishes only a national floor under which wage protections cannot drop,
but more generous protections provided by a state are not precluded.” Bayada Nurses, Inc. v. Dep’! of
Labor and Indus., 8 A.3d 866, 883 (Pa. 2010). See also Anderson v. Sara Lee Corp., 508 F.3d 181 (4th

Cir. 2007) (FLSA contains a savins clause that allows states to adopt laws to provide a more generous
minimum wage); Rogers v. City ofRichmond, 851 F.Supp. 2d. 983 (ED. Va.) (the more generous
overtime policy embedded in the Virginia Law falls squarely within the “savings clause” of the FLSA);

FacWc Merchant ShippingAssoc., 918 F.2d 1409 (9(h cir. 2012) (the purpose behind the FLSA is to
establish a national floor under which wage protections cannot drop, not to establish absolute uniformity
in minimum wage and overtime standards nationwide at levels established in the FLSA).

There is one important Federal decision pertinent to this regulation. In Nevada v. United States
Department ofLabo,; 275 F.Supp.3d 795 (E.D.Texas 2017), there was challenge to USDOL’s 2016
final rulemaking which purported to raise the weekly salary threshold to qualif’ for the EAP exemption
to $913. While the federal district court found nothing objectionable in the use of a salary threshold to
identi1’ those persons serving in executive, administrative or professional capacities, the court held that
USDOL raised the salary threshold to such an extent that large numbers of people performing exempt
duties would nevertheless be non-exempt based solely on their salary.
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The Department does not anticipate a similar legal challenge to its regulation, as its regulation differs

from the rule struck down by the Texas federal district court in three significant ways: 1) the

Department’s increase in the salary threshold is smaller than the 2016 USDOL rulemaking and is phased

in over two years; 2) the Department’s increase in the salary threshold is part of a comprehensive effort

to update the duties test to qualify for the EAP exemption, including eliminating the “long” and “short”

tests; and 3) the Department used a different methodology specific to Pennsylvania to calculate the

salary threshold than the federal government used to calculate its salary threshold.

Additionally, the decision of the Texas federal district court is inherently flawed. The standard imposed

by the court in that case created a standard that would invalidate nearly any regulation that relied on a

salary threshold. An examination of the decision shows that the judge not only misunderstood the

operation of the rule at issue, but also based his decision on the fact that the regulation gave new

overtime protections to workers whose jobs had not changed. The decision ignored the fact that the 2004

amendment to the federal rule similarly extended overtime protections to workers whose jobs had not

changed. There is no precedent for deciding that a rule is invalid based solely on its impact.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the

regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as

possible and approximate the number of people who will benefit.

The final regulation is needed because Pennsylvania’s current regulation is obsolete and no longer is

relevant to provide guidance to employers to properly classify employees as exempt, and to protect

employees from employers who improperly misclassify them as exempt. The regulation is obsolete for

two reasons. First, the duties test in the MWA’s current regulation is out of date and no longer aligns

with the USDOL duties test. Two different duties tests make it difficult for employers to accurately

determine which employees are exempt from receiving overtime. Second, the salary threshold in the

current regulation is obsolete as it has failed to keep pace with wage growth and thus applies to very few

of the salaried employees it was intended to protect. The final rule is intended to update these

regulations for easier comprehension and compliance by Pennsylvania’s business community, and to

provide protections to certain white-collar employees as per the intent of the MWA.

The duties and salary threshold tests in the MWA have not been updated since 1977. At that time, the

duties and salary threshold aligned with the USDOL rules. Since 1977, the USDOL has updated the

federal regulation twice, in 2004 and in 2019, and has significantly changed both the duties and salary

threshold tests for the FLSA’s salary exemptions

Updating Pennsylvania’s duties test and the salary threshold is essential to meet the intent of the

overtime exemption regulation. As the Department discovered during its stakeholder outreach, both

employers and employees often misunderstand this regulation, There is confusion around

Pennsylvania’s antiquated use of both a short and long test for the Executive, Administrative, and

Professional exemptions. Further, most individuals understand only the salary threshold portion of the

regulation, and mistakenly assume that if they make over $23,660 (USDOL’s current threshold until the

updated USDOL regulation takes effect on January 1, 2020), they are ineligible for overtime. However,

under both the Department’s regulation and USDOL’s regulation, the individual must make over the

salary threshold AND meet the duties test. The increase in the salary threshold will make employers and

employees aware of the average salaries paid for employees who perform EAP duties; aligning

Pennsylvania’s duties test with the federal duties test will assist employers with compliance.
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Updating the Duties Test for Easier Compliance for Employers and Employees
Pennsylvania’s current regulation aligns with the federal law as it existed in 1977, and currently include
a “long test” with a more restrictive duties test and a lower salary threshold, and a “short test” with a
less stringent duties test and a higher salary threshold. In 2004, the USDOL simplified its duties test to
reflect the less stringent duties in the “short test” and eliminated the “long test”. However, no change
was made to Pennsylvania’s regulation. As such, the discrepancies between Pennsylvania’s regulation
and USDOL’s regulation make it difficult for Pennsylvania employers to know if white-collar salaried
employees are entitled to receive overtime. This was expressed by businesses during the ten roundtable
discussions the Department organized in Spring 2019 and in various formal comments submitted.
Aligning the duties test in the final regulation to duties test in the federal regulation will eliminate this
burden, making it easier for employers to comply with the law and for employees to know if they should
be classified as an exempt or non-exempt EAP employee.

Updating the Salary Threshold to Better Reflect Salaries of Bona Fide EAP Employees in Pennsylvania

Pennsylvania’s EAP salary threshold has failed to keep pace with economic growth and the rising
nominal salaries of exempt salaried workers, and no longer protects most EAP workers intended by this
regulation to receive minimum wage and overtime pay. The salary threshold has not been updated since
1977 and is currently $8,060 per year for Executive and Administrative employees under the long test.
For Professional employees, the salary threshold is $8,840 per year for the long test. For all the EAP
exemptions, the annual salary threshold is $13,000 per year for the short test. The purpose of the salary
threshold is such that non-exempt workers should be unlikely to make more than the threshold, and
exempt workers should be unlikely to make less than the threshold. Today in Pennsylvania, the average
yearly salary of individuals in exempt occupations is $82,480. As such, the current salary thresholds are
irrelevant because virtually all white-collar workers make a higher salary than the salary threshold. This
rulemaking sets the salary threshold for all EAP exemptions at the weighted average of 10th percentile
wages for exempt occupations (the Department’s methodology for determining salary threshold) and
would be $45,500 per year. This will act as a real threshold to ensure that salaried workers are properly
classified.

According to the Economic Policy Institute (EPI), 82,000 Pennsylvania workers will be impacted by the
final rule to raise the annual salary threshold to $45,500. These workers could see average estimated
increased earnings between $$20,257,4l7 -$22,639,208 per year after flail implementation of the salary
threshold increase. Furthermore, the increase in pay of directly impacted salaried workers will increase
consumer demand, create more jobs, and increase the economic multiplier effect on local economies in
the Commonwealth. A positive unintended consequence of the expansion of overtime to additional
lower-salaried employees is a reduction on the use of public assistance; a family of four with a sole
earner and an annual income of $35,568 or less qualifies for several public-assistance benefits including
SNAP, free or reduced school lunch, WIC, and TANF.
https://www.compass.state.pa.us/Compass.Web/ScreeningfDolpualify#/SelectBenefits
Income gains seen by lower-wage workers could lead to a reduction in use of public benefits.

Many workers could see their pay remain the same, but their hours capped at 40 per week, ending
uncompensated time spent at work. The Department received comments citing examples of low-level
supervisors in the retail, hospitality, and food service industries working 60 — 80 hours per week without
any overtime pay, while making less than a living wage in a low-salary occupation. More free time for
individuals can simply mean more for relaxation or time with family, but can also mean time for
pursuing education goals or even a second job. Indeed, a potential opportunity cost not calculated by the
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Department is individuals who may wish to work an additional job to supplement income but cannot

because of required overtime for which they are not compensated.

Finally, raising the salary threshold extends protections to lower-paid salaried individuals as the MWA
intended; without overtime protections, hours worked over 40 are essentially free to employers, which
can substantially lower an employee’s real hourly pay. For example, a salaried retail supervisor making

$36,000 per year has an hourly pay rate of$17.31 per hour; if this employee works a 60-hour week
during the holiday season, actual hourly pay drops to $11.54 an hour. For context, $11.45 is considered

the living wage for a single adult residing in Pennsylvania. As one individual stated during the
Department’s stakeholder roundtables, “You’re selling an hour of your life. What is it worth to you?”

Use of Bonus Language

The Notice of Proposed Rulemaking proposed to allow up to 10 percent of the salary threshold to be
satisfied by nondiscretionary bonuses, incentives, and commissions, paid quarterly or more frequently.
In its final rule, the Department’s proposal regarding the percentage of the salary threshold remains at 10
percent; however, the final rule states that the payment may be an annual payment.

The intent of the Department in allowing a certain percentage of salary to be payable by bonus or other
incentive payment was meant to reflect the way that certain industries, business models, and/or
occupations structure their compensation package to employees, while at the same time not creating an
undue hardship on employees, especially lower-salaried employees. For instance, an individual making

$36,000 a year would have a gross weekly salary of $692; allowing 10 percent of that salary to be paid
in a lump sum reduces weekly salary to $623, a reduction of $276 a month. For lower-income workers,
any reduction in wages results in hardship.

While quarterly payments are the most beneficial to employees while still allowing the use of
bonus/incentive payments to be counted towards, the salary threshold, this creates an unnecessary
administrative burden for employers and may not take into account certain sales occupations that rely on
“busy seasons” for a majority of earnings. As such, allowing bonus or incentive pay to be calculated on
a yearly basis is more appropriate. It is also more appropriate to allow the employer to choose whether a
year is a calendar, fiscal or work anniversary year to provide employers with more flexibility. In
addition, allowance of up to 10 percent of the salary threshold to be satisfied by a bonus or other
incentive payment, to be paid annually, aligns with USDOL’s 2019 rulemaking.

Inclusion of an Automatic Adjustment
As mentioned previously, the salary threshold has not been updated since 2004; prior to the USDOL’s
2004 increase, Pennsylvania’s workers have not enjoyed a salary threshold update since 1977. Today,
the salary threshold stands at $23,660, an amount that does not accurately reflect the 1 01h percentile of
exempt worker wages. These sporadic increases in the past have led to comparatively large increases
each time the salary threshold has been raised to meet the intent of the regulation. For example, in 2004,
the increase in USDOL’s salary threshold to $23,660 represented an 82% increase from the short test
and a 192% increase from the long test as used in 1975.

A failure to update the salary threshold dilutes the purpose of the regulation, namely, that individuals
performing actual executive, administrative, or professional duties are exempt, while lower-paid white-
collar workers are extended overtime protections. As discussed previously, a common misconception is
that any individual making over the salary threshold is ineligible for overtime; therefore, the
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effectiveness of the regulation is eroded when the salary threshold fails to be updated to reflect actual
wages paid to executive, administrative, and professional employees.

As the effectiveness of the salary threshold erodes over time, workers may be mistakenly misclassified
as exempt solely based on salary alone and not in concert with the duties test. Thus, when the salary
threshold is again adjusted in a regulatory update, employers are faced with a situation in which a large
number of previously exempted employees may not be non-exempt, either due to initial
misclassification or due to the salary threshold being updated to reflect wages being paid to employees
in the current labor market.

The Department has therefore indexed the adjustment of the salary threshold to the weighted average
10th percentile wage of all exempt occupations in Pennsylvania and will adjust the salary threshold in
2023 and then every three years thereafter. Tifismeasure meets the intent of the regulation, prevents
fixture large increases that may be disruptive to employers, and in turn provides greater predictability for
employers.

Methodology to Calculate the Automatic Adjustment
Using Pennsylvania’s Occupational Employment Statistics (OES) data for 2018, the most recent year for
which this data is available, the Department’s Center for Workforce Information and Analysis (CWIA)
identified the employment volume and l0 percentile wage for each exempt occupation. The 10th

percentile wage was multiplied by total employment to create a weighted 10°’ percentile wage for each
exempt occupation. CWIA then aggregated total employment across all exempt occupations, aggregated
the weighted 10°’ percentile wages across all exempt occupations, and divided the aggregated weighted
10th percentile wage by aggregated employment to determine the avenge 101ti percentile wage of all
exempt wages, the lowest percentile for exempt occupations, which is $45,533. This has been rounded
to $45,500 to allow a whole number for the weekly salary threshold ($875).

Future adjustments will be calculated from the weighted average l0 percentile of wages from exempt
occupations in 2023 and every three years thereafler, and therefore cannot be presently calculated. The
Department did review this data set for previous years to determine what the change has been over time.
The weighted average 10°’ percentile of all exempt wages in 2012 was $41,491. Looking at the same
data set in 2015 and 2018, the Department determined that this realized a 2.8% gain from 2012- 2015
and a 6.4% gain from 2015-2018.

The purpose of the adjustment is not to create a new pool of newly-exempt workers with each
adjustment; rather, the salary threshold adjustment should continue to reflect the intent of the regulation
and continue providing protections to non-exempt workers, while continuing to exempt those executive,
administrative, and professional employees that the General Assembly intended to exempt.

2015 % change from 2018 % change from
2012 2015

$41,491 starting wage, $42,640 2.8% $45,533 6.4%
adj. for wage increases
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(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

There are provisions in the Department’s final regulation that are more stringent than federal standards.

In one year, Pennsylvania will have a higher salary threshold than is required in USDOL’s final rule.
USDOL will require a minimum salary of $684 to qualify for an EAP exemption. One year after
publication in the Pennsylvania Bulletin, the minimum salary threshold to qualify for an LAP exemption
will be $780 per week; two years after publication the minimum salary threshold to qualify for an EAP
exemption will be $875 per week, Then, unlike USDOL’s rule, the salary threshold will update three
years after publication in the Pennsylvania Bulletin and every third year thereafter.

There is a compelling reason that the Department has a higher threshold than the federal regulation.
Namely, the data underlying the regulation demands a higher salary threshold. In the final rulemaking,
the Department appropriately used a different data methodology than USDOL used for its final rule.
USDOL arrived at its salary threshold by setting it at 20% of the average wages paid to all salaried
workers in its poorest geographic region, the South.

The Department rejects USDOL’s methodology to set the salary threshold for two reasons. First, the
Department uses data based on exempt full-time workers, rather than USDOL’s methodology of using
data based on all full-time salaried workers. Using wage data for only exempt classifications rather than
all classifications more accurately sets a threshold for workers to qualify for an EAP exemption. The
setting of the salary threshold at the lower end of the range of salaries for exempt occupations cannot be
accurately carried out if the data used to determine a lower range includes data on all salaries. During
the Department’s review of 800 Standard Occupational Classification codes, 300 were deemed to have
duties that meet the definition of exempt, while 500 were deemed to be potentially non-exempt. Further,
exempt occupations, especially the “executive” category, employ fewer people than non-exempt
occupations, as non-management employees generally outnumber management employees in most
establishments. Therefore, including data on all salaried employees will water down the data set,
providing a skewed lower end of the range of salaries than would be provided by considering only data
on exempt occupations.

Second, the Department uses wage information that is specific to Pennsylvania to determine the salary
threshold, rather than USDOL’s methodology of setting the threshold using the 20th percentile of
salaried workers in the nation’s lowest wage region. USDOL’s use of income percentile in the lowest
wage region ensures the federal salary threshold meets the intent of the salary level test nationwide; that
is, that the threshold, even if used in the lowest wage areas of the country, would be highly unlikely to
include actual executive, administrative, and professional employees. 1-Jowever, the use of USDOL’s
threshold in Pennsylvania does not allow the Commonwealth to fulfill the intent of the salary level test,
as it is not indicative of the wages paid to exempt Pennsylvania workers.

The Department has attached a list of the occupations considered including exempt and non-exempt
titles.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?
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The Department compared this final rulemaking with several other states, This rulemaking will
positively affect the Commonwealth’s ability to compete with other states because other states have
lower salary thresholds for their white-collar workers.

Only New York and California have overtime thresholds above the federal level. New York is
implementing a phased-in overtime threshold between $48,750 and $58,500, depending on region.
California’s threshold is currently $49,920 for businesses with at least 26 employees and $45,760 for
those with fewer; both rates will increase to $54,080 and $49,920, respectively, on January 1,2020.
htlys://www.shrm.org/resourcesandtools/legal-and-compliance/state-and-local
updates/pages/employers-must-review-state-overtime-exemption-mles.aspx. Other states, including
Colorado and Washington, are considering similar proposals to raise their overtime salary thresholds.
https:llwww,npr.orgI2O 19/09/24/763723397/1 -3-million-more-workers-eligible-for-overtime-pay-but-
some-say-rules-fall-short

Increasing the overtime salary thresholds will allow Pennsylvania to attract and retain talent.
Unemployment is at historic lows in Pennsylvania (3.9%) and nationally (3.7%). Meanwhile, employers
across all industries in the Commonwealth continue to struggle to fill job openings with qualified
workers. According to the Pennsylvania Chamber of Commerce’s 2019 Pennsylvania Economic Survey,
22% of surveyed employers cited the lack of qualified applicants to fill job openings as the “single most
important issue” impacting businesses today, ajump from 14% the previous year, as they also
concurrently report record sales’ growth.
hffps://www.pachamber.org/assets/ydf/annual economic survey 201 9.pdf In short, Pennsylvania-based
companies are experiencing demand for their services and products but do not have the workforce
capacity to fully meet that demand.

At the same time, salaried workers malcing at or below $45,500, which is the salary threshold which will
take effect in two years from the date of publication in the Pennsylvania Bulletin — represent a segment
of the US labor market that is especially sensitive to small wage differences. As such, these workers are
more likely to move to different employers, even for minimal pay differences.
https://www.cnbc.com/20 16/1 2/26/obamas-overtime-Iaw-failed-but-still-helped-thousands.html Given
these conditions, Pennsylvania’s proposed overtime salary threshold would result in Pennsylvania’s
increased ability to compete for talent. Moreover, Pennsylvania will also be able to better compete for a
skilled labor pool shared with states like New York that promises an overtime threshold of $48,750
state-wide and $58,500 within the New York City metropolitan area. Of the many proven strategies that
employers can deploy to increase employer retention, providing better compensation, however small,
has proven to be essential to retaining talent, especially for this segment of the market,
https://hbr.or/201 7/03/why-do-employees-stay-a-clear-career-path-and-good-pay-for-starters

Workers whose wages increase will contribute to expanding the size of the state’s economy by spending
their extra pay on Pennsylvania goods and services and producing direct, indirect, and induced benefits
for the state’s economy. This increase spending will increase tax revenue and put Pennsylvania in a
better position to compete with other states.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

This final rulemaking will not affect any other regulations of the Department or other commonwealth
agencies.

__________
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(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved, (“Small business”
is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

Prior to filing its proposed EAP rulemaking, the Department monitored USDOL’s 2016 proposed rule to
increase the salary tlueshold of its EAP exemptions and the public comments. In drafting the
rulemaking, the Department sought the expertise of outside legal counsel, economists and policy
analysts with extensive experience on the issue of overtime regulations. Among those who provided
input were the former chief economist at USDOL from 2014 to 2017 and the former solicitor of labor at
USDOL from 2010 to 2017. The Department also presented its proposal at a January 10, 2018 public
meeting of the Minimum Wage Advisory Board and gave the Board members the opportunity to
comment.

When the Department filed its proposed rulemaking on June 12,2018, it acknowledged its intent to use
the public comment period to solicit further input from the public. In fact, the Department extended its
public comment period for an additional 30 days. The public comment period resulted in 917 unique
comments from 898 commentators, including individuals, businesses, non-profits, schools, political
subdivisions and various trade associations, The Department careflilly reviewed each comment and took
note of the points being made.

A general theme that arose from the public comment period was that the EAP exemptions are commonly
misunderstood and misapplied. Political subdivisions provided comments despite not being subject to
the MWA. Various businesses, non-profits, and organizations alluded to misapplying the EAP
exemptions by solely considering an employee’s salary and not the daily duties an employee performed.
It was clear from the public conunents that the Department needed to engage in active educational and
regulatory outreach on its proposal to eliminate confusion, ensure compliance with the existing
regulation, and to guarantee that the Department was receiving accurate and constructive feedback on its
proposal.

In September 2018, the House Labor & Industry Committee held a public hearing on the topic of the
Department’s proposed regulation. The Secretary of Labor & Industry and the Deputy Secretary for
Safety & Labor Management Relations, which oversees the program area that administers and enforces
Pennsylvania’s labor laws, participated in this public hearing by offering oral and written testimony and
answering questions asked by committee members. Moreover, the public hearing offered a valuable
opportunity to hear from a range of stakeholder groups. A significant takeaway from this public hearing
was that many employers and individuals indicated a fundamental misunderstanding of eligibility and
applicability of overtime exemptions for workers.

As a result of the known misapplication of the EAP exemptions and IRRC’s request to engage in more
stakeholder outreach, the Department worked closely with the Pennsylvania Chamber of Business &
Industry (PA Chamber) and the Pennsylvania American Federation of Labor and Congress of Industrial
Organizations (PA AFL-CIO) to organize 10 stakeholder roundtables (five business and five labor)
across the state with the dual purposes of providing education concerning the current EAP exemptions
and to solicit meaningful feedback on the proposed rulemaking’s impact and gather suggestions to
improve the proposal. Outside of the stakeholder roundtables, the Department contacted statewide
associations that represent political subdivisions to advise them of their exclusion from the Act’s
requirement, including overtime standards.
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In coordination with the PA Chamber, the Department sent an invitation to the following to participate
at five business roundtables located in the regions of Erie, Pittsburgh, Harrisburg, Scranton and
Philadelphia: Associated Builders and Contractors, Association of Independent Colleges and
Universities of Pennsylvania, Hospital and Healthsystem Association of Pennsylvania, Insurance &
Brokers Association, LeadingAge PA, National Federation of Independent Business, Pennsylvania
Association of Community Banks, Pennsylvania Association of Community Health Centers,
Pennsylvania Association of Nonprofit Organizations, Pennsylvania Bankers Association, Pennsylvania
Builders Association, Pennsylvania Credit Union Association, Pennsylvania Food Merchants
Association, Pennsylvania Homecare Association, Pennsylvania Institute of Certified Public
Accountants, Pennsylvania Manufacturers’ Association, Pennsylvania Restaurant and Lodging
Association, Pennsylvania Retailers Association, and Rehabilitation & Community Providers
Association. The Department, with the assistance of the PA Chamber, made arrangements with five
regional chambers to host the roundtables and invite interested members of their respective chambers.

The business roundtables werehosted and held at the following dates and locations:
Harrisburg Regional Chamber & Capital Region Economic Development Corporation (3211
North Front Street, #201, Harrisburg)-May 21,2019 at 8:15-10:15 a.m.
Eric Regional Chamber and Growth Partnership (208 East Bayfront Parkway, #100, Erie)-May 22,
2019 at 8:30-10:30 a.m.
Chester County Chamber of Commerce (1600 Paoli Pike, Malvern)-May 28, 2019 at 4-6 p.m.
Greater Pittsburgh Chamber of Commerce (11 Stanwix Street, 17(h Floor, Pittsburgh)-June 5, 2019 at
9-11 a,m.
Scranton Chamber of Commerce (222 Mulberry Street, Scranton)-June 6,2019 at 8:30-10:30 a.m.

Participants at these events included individuals representing the PA Chamber, Harrisburg Regional
Chamber, PA Association of Community Bankers, Army Heritage Foundation, Ned Smith Nature
Center, Skarlatos Zonarich, HACC, Perfectly Pennsylvania, REflEW, Capital Blue Cross, Greater
Reading Chamber Alliance, York County Economic Alliance, Hampton Inn, Herbert, Rowland, &
Gmbic, Inc., Insurance Agents and Brokers, Hershey Entertainment and Resorts, Dickinson College, PA
Consortium for Liberal Ails, Erie Regional Chamber and Growth Partnership, County of Erie, Family
House, Inc., Community Health Net, Knox Law, Erie Federal Credit Union, Community Resources for
Independence, Achievement Center, North Country Brewing Company, Mercyhurst University, Abel
Brothers Towing & Automotive, Inc., East Goshen Township, Aqua America, Miller’s Insurance
Agency, Inc., Chester County Chamber of Business & Industry, Endo International, Chester County
Economic Development Council, Sojourn Philly, Desmond Hotel & Conference Center, Community
Action Partnership of Lancaster County, Cozen O’Connor, Exton Regional Chamber of Commerce, Post
& Schell, Wawa, Inc., Gawthrop Greenwood, P.C., Germantown Cricket Club, West Chester University,
Greater Pittsburgh Chamber of Commerce, Allie Kiski Chamber of Commerce, Sodini & Company,
African American Chamber of Commerce of Western Pennsylvania, Keep It Simple Training, Eat’N
Park, SMC Business Controls, North Side! North Shore Chamber of Commerce, Priory Hospitality,
FamilyLinks, Duquesne University, Robert Morris University, Community Care Connect, MHY Family
Services, Community Human Services, Standard Bank, Littler Mendelsohn, Greater Scranton Chamber
of Commerce, UTherg and Associates, Advocacy Alliance, Fidelity Bank, Commonwealth Health,
Moses Taylor Hospital, Girl Scouts in the Heart of PA, Allied Services, Scranton Lackawanna Human
Development Agency, UFCW Federal Credit Union, Institute for Human Resources and Services,
Needle Law, Ben Franklin Technology Partners, Con’s Place, Pennsylvania Credit Union Association,
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Franklin and Marshall College, and the offices of State Representatives Christina Sappey, Carolyn
Commita, Danielle Friel, Robert Merski and State Senator Katie Muth.

In coordination with the PA AFL-CIO, the Department sent an invitation to the following groups to
participate at five labor roundtables located in the regions of Erie, Pittsburgh, Harrisburg, Scranton, and
Philadelphia: Keystone Research Center, SEIU 668, SEIU Healthcare, AFSCME Council 90,
Communication Workers of America, Northwest Area Labor Federation, IBEW Local 56, Steamfifters
Local 449, UFCW 1776, SEIU 32, Unite Here Local 54, AFSCME NUHHCE Local 1199, Philadelphia
AFL-CIO, AFSCME Council 84, Allegheny County Central Labor Council, AFSCME Council 87,
Community Legal Services, National Employment Law Project, Pathways PA, Women’s Law Project,
The Union News, PA Council of Churches, and liE Local 506. The Department, with the assistance of
the PA AFL-CIO, made arrangements to host the roundtables at various labor organization headquarters.

The labor roundtables were hosted and held at the following dates and locations:
PA AFL-CIO Headquarters (600 North 2” Street, Harrisburg)-May 21, 2019 at 6-8 p.m.
IBEW Local 56 Headquarters (185 Pennbriar Drive, Erie)-May 22, 2019 at 3-5 p.m.
UFCW Local 1776 Headquarters (3031-A Walton Road, Plymouth Meeting)-May 29, 2019 at 8:30-
10:30 a.m.
AFSCME Council 84 Headquarters (680 Andersen Drive, Pittsburgh)-June 4, 2019 at 6-8 p.m.
AFSCME Council 87 Headquarters (1258 O’Neill Highway, Dunmore)-June 6,2019 at 3-5 p.m.
Individuals from the labor organizations mentioned above attended these roundtables.

During the 10 roundtables, the Department provided a PowerPoint presentation that discussed the
current EAP overtime exemption requirements, the proposed federal EAP overtime exemption
rulemaking, and the Department’s proposed EAP overtime exemption regulation. There was open
discussion amongst the Department and the stakeholders. The Department listened, asked questions,
took notes, answered any questions, and ultimately, took the feedback it received from the sessions into
consideration when it re-evaluated its proposal to be submitted in its final form.

In addition to the stakeholderroundtables, in March 2019, the Department updated information on its
website and created a fact sheet on the EAP overtime exemption as part of its initiative to educate the
public and ensure that the exemption is being applied properly. Furthermore, the Department engaged in
a social media campaign to disperse this information. EAP overtime exemption information was shared
on posts on the Department’s Facebook, Twitter and Linkedln pages. This information received nearly
4,000 views.

Lastly, a Department Deputy Secretary wrote an article for the Manufacturer & Business Association
magazine that discussed the proposed EAP overtime exemption rulemaking and stakeholder outreach
roundtables. This was published on August 29, 2019. Website information for the Department was
provided in the article.

(15) Identify’ the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

Persons:
Pennsylvania’s overtime salary threshold for salaried workers has not kept up with wages currently
being paid by employers and, therefore, protects very few employees that the regulation intended to
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include in overtime protections. While the USDOL 2019 final rule will affect 61,000 Pennsylvanians,

the Department has not estimated the cost or impact of the Federal increase, as that increase will be
effective independent of this rule-making. As noted in question 10, approximately 82,000 workers
statewide will benefit from this updated regulation by January 1, 2022, by becoming newly eligible for
overtime protections.

Depending on how their employer reacts to this regulation, these individuals and their families could
benefit from increased income due to being paid for hours worked over 40 each week, andlor improved
quality of work/family balance due to having hours worked capped at 40. However, business response to
the regulation will vary depending on the characteristics of the business operations, current staffing
structure, and current scheduling practices. To manage the potential increase in payroll costs, some
employers may adjust their scheduling and compensation packages to allow affected workers to earn
overtime but reduce their base pay or benefits. It is unlikely that employers will react to this regulation
by reducing base pay or benefits; Pennsylvania currently has a 3.9% unemployment rate, which is
considered by many economists to be ifill employment, and employers are competing to keep and attract
employees. Indeed, some employers in Pennsylvania such as Sheetz - -

httys://www.ydr.comlstory/newsl20 19/1 0/06/sheetz-increasing-minimum-wage-pay-rates-afl-

employees/3 892636002/ and Target https://corporate.targetcomlarticlel2O 1 9/04/wage-update are
increasing wages to attract and retain workers.

Businesses including small businesses:
According to CWIA, Pennsylvania is home to 282,911 private employers. According to the U.S. Small

Business Administration, 99.9% of businesses in the country are considered to be “small businesses.”

httys:Hwww.sba.gov/sites/defaultlfiles/advocacv/20 1 8-Small-Business-Profiles-US.ydf A small

business is frequently defined as a business that employs fewer than 500 employees depending on the

industry. https://www.sba.gov/sites/defaultlfiles/201 9-
08/SBA%2OTable%2OoWo2OSize%20Standards Effective%2DAug%20 I 9%2C%2020 19 Rev.pdf

CWIA created the following chart depicting the number of Pennsylvania businesses that employ

workers in each employee size range. As indicated by the chart, an overwhelming majority of businesses

in Pennsylvania are considered to be a small business. In fact, only one half of one percent (0.5%) of

businesses in Pennsylvania employ 500 or more employees.
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Mi businesses will have to become familiar with the new regulation. Regulatory familiarization costs

have been calculated to determine the cost for all businesses in Pennsylvania to review the regulation,

and are estimated at a one-time cost of $13,922,050, at an average cost of $49.21 per business. Costs are
more filly described in question 19.

As there are 6.2 million Pennsylvanians in the labor force with 82,000 total affected individuals, and as
there are over 280,000 business in Pennsylvania, there will be businesses that do not employ non-
exempt employees and are therefore not affected by this regulation. In addition, certain employer types
are exempt from the overtime regulation, including: federal entities; commonwealth agencies; cities,
boroughs, and townships; state-related schools; public schools; conservation districts; port authorities;
weekly, semiweekly, or daily newspapers with a circulation of less than four thousand, the major part of
which circulation is within the county where published or counties contiguous thereto; and public
amusement or recreational establishments, organized camps, or religious or nonprofit educational

Total 0 14 5-9 10-IS 20-49 50-99
100- 250- 500- 1000 &
249 499 999 Over

Total 282,911 25,411 145,999 45,071 28,951 20,828 7,517 4,777 1,778 850 519

Agriculture, Forestry,
2,217 187 1,086 426 259 169 59 24 5 2 0

Fishing and Hunting — —

MIning 1,002 85 385 161 127 117 61 42 9 7 2

Utilities 951 30 396 235 128 91 29 15 9 11 7

Construction 28,303 3,222 14,983 4,551 2,836 1,789 506 230 60 9 7

ManufacturIng 13,193 481 3,737 2,299 2,145 2,226 1,042 807 294 107 54

Wholesale Trade 20,855 1,859 12,564 2,698 1,783 1,235 391 225 67 24 8

Retail Trade 24,640 1,511 12,170 5,162 2,732 1,597 7Th 384 129 52 80

Transportation and
7,924 650 3,809 1,078 903 821 322 202 53 36 30

Warehousing — —

Information 4,043 442 2,095 563 364 321 115 89 37 14 3

Finance and Insurance 10,952 803 6,620 1,724 748 522 209 154 74 45 43

Real Estate Rental and
8,014 655 5,047 1,119 618 368 113 59 14 6 5

l.easlng —

Professional, Scientific,
38,312 4,913 23,105 4,688 2,772 1,752 605 320 89 45 23

and Technical Services

Management of
Companies and 2,559 241 1,405 290 230 202 90 53 27 12 9

Enterprises —

Admin. &Support&
Waste Mgmt & 15,285 2,334 7,054 2,477 1,434 1,078 407 282 121 50 38

Remediation Services —

Educational Services 4,879 476 1,687 607 490 495 333 335 225 157 72

Health Care and Social
39,459 2,779 22,648 5,204 3,492 2,635 1,076 944 372 158 151

Assistance

Arts, Education, and
4,921 871 1,927 727 626 468 171 85 22 14 10

Recreation —

Acconimodatlon and
22,576 1,852 7,199 4,495 4,193 3,386 953 313 86 42 41

Food Services

Other Services (except
29,705 1,958 18,229 5,570 2,500 1,043 236 111 38 12 8

Public Administration) —

public AdmInistration 3,121 42 852 887 570 413 175 85 37 31 28
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conference centers, if they do not operate for more than seven months in any calendar year, or if during

the preceding calendar year, their average receipts for any six months of such year were not more than

thirty-three and one-third percent of its average receipts for the other six months of such year.

As not all Pennsylvania business entities will adjust operations to implement the regulation. Adjustment

costs for initial implementation and ongoing managerial costs to adjust operations as needed have been

calculated using the total number of affected workers, rather than the total number of Pennsylvania

businesses. Adjustment costs are estimated to be $2,091,425 in FY 2020-2021 and $2,952,600 in FY

2021-2022 (average of $61.51 per employee across two fiscal years). Managerial costs are estimated to

be $1,697,216 in FY 2020-2021, $5,790,503 in FY 2021-2022, and $8,186,574 (average of $99.63 per

employee) each year thereafter. Costs are more fully described in question 19.

The approximate increase in payroll cost to Pennsylvania businesses will be between $3,565,467-

$3,984,681 in FY 2020-2021; between $13,21 l,856-$14,765,256 in FY 2021-2022; between

$1 9,871,561 -$22,207,985 in FY 2022-2023; and between $20,450,344-$22,854,8 19 in FY 2023-2024

and after, or an average of $209.73 - $278.72 per affected worker per year. Again, depending on how an

employer reacts to this regulation, the cost per business will vary. Affected businesses will likely adapt

to the regulation in the most cost neutral way possible. Small business response to the regulation will

vary depending on the characteristics of the business operations, current staffing structure, and current

scheduling practices. To adjust for the rule, employers may pursue one or a combination of several

options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

In addition to changing the salary threshold, the regulation updates Pennsylvania’s duties test to align
with USDOL’s language. Commentators and roundtable attendees expressed that the current
discrepancies between Pennsylvania’s long and short duties test and USDOL’s single test make it
difficult for employers to understand who is flly an exempt employee. Aligning the duties test in
Pennsylvania’s regulation to the federal regulation will eliminate this burden, malcing it easier for
employers to comply with the law and for employees to know if they should be classified as an exempt

or non-exempt executive, administrative, or professional employee.

Non-profit organizations:

There are approximately 113,676 non-profit organizations within Pennsylvania; nonprofits employing

individuals are included in the data for Pennsylvania employers.
htts://www.taxexemptworld.comJorganizations/pennsylvania-counties.asp Currently, the statistically

significant data does not exist to accurately calculate the number of nonprofit organizations with non-
exempt EAP employees at a state-level. There will be many nonprofits not be affected by this regulation

as they do not employ any of the 82,000 non-exempt EAP employees.

During round table discussions, several non-profits indicated support for an increase to the overtime
threshold, although they also expressed concerned about increased payroll costs. The two-year phase-in
period provides nonprofits with the ability to plan and make necessary adjustments.
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(16) List the persons, groups or entities, including small businesses, that will be required to comply with

the regulation. Approximate the number that will be required to comply.

Approximately 82,000 EAP workers statewide will benefit from this updated regulation by January 1,

2022. Depending on how their employer reacts to this regulation, these individuals and their families

could benefit from increased income and/or improved quality of work/family balance. However,

business response to the regulation will vary depending on the characteristics of the business operations,

current staffing structure, and current scheduling practices. To manage the potential increase in payroll

costs, some employers may adjust their scheduling and compensation packages to allow affected

workers to work overtime but reduce their base pay or benefits.

All of the approximately 277,992 non-exempt private employers within Pennsylvania will be required to

comply with the regulation. According to the US. Small Business Administration, 99.9% of businesses

in the country are considered to be “small businesses.”
https://www.sba.gov/sites/default/files/advocacy/20 I 8-Small-Business-Profiles-US.pdf All businesses

will have to become familiar with the new regulation, however, most of these entities will not be
affected by the proposed rules because they do not employ one of the 82,000 salaried white-collar
employees who earn more than $35,568 but less than $45,500 per year.

As indicated in question 15, affected businesses will likely adapt to the regulation in the least costly way

possible. Small business response to the regulation will vary depending on the characteristics of the
business operations, current staffing structure, and current scheduling practices. To adjust for the rule,

employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;
• Pay some overtime but reduce base pay or benefits;
• Raise non-exempt employee salaries to above the threshold.

Employers are not expected to react to this regulation by reducing base pay or benefits. Pennsylvania is

currently experiencing 3.9% unemployment; employers are competing to attract and keep employees.

Many employers, such as Sheetz https://www.vdr.comlstoxw/news/2019/1 0/06/sheetz-increasing-

minimum-wage-pay-rates-all-employees/3892636002/ and Target
https://corporate.target.com/article/2019/04/wage-update are increasing wages to attract and retain
workers. The current salary threshold in Pennsylvania’s overtime regulation has not kept up with the

salaries currently being paid by employers and, therefore, does not currently protect salaried employees

working fijlltime in the Commonwealth.

(17) Identi& the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the

benefits expected as a result of the regulation.

The Department’s updates to the overtime exemption regulation will align the duties test with the federal

duties test and will increase the salary threshold. Approximately 82,000 working Pennsylvanians earn

more than $35,568 but less than $45,500 per year and are therefore eligible for overtime protections.

Individuals
Financial Impact
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The Department estimates that 82,000 workers will be newly eligible for overtime. Approximately
34,000 workers will be affected in FY 2020-2021, and an additional 48,000 will be affected in FY 2021-
2022. The average income increase per affected worker is $209.73 - $278.72 per year, or a total each
year as follows:

FY 2020-2021: $3,565,467 - $3,984,681 in increased worker wages
FY 2021-2022: $13,211,856 -$14,765,256 in increased worker wages
FY 2022-2023: $19,871,561 -$22,207,985 in increased worker wages
FY 2023-2024: $20,450,344 - $22,854,819 in increased worker wages
FY 2024-2025: $20,450,344 - $22,854,819 in increased worker wages

As stated previously, how employers respond — including choosing to pay overtime, choosing to cap
hours at 40 per week, reducing pay and benefits but allowing for overtime, or raising salaries to ensure
workers are exempt from overtime — will have a direct effect on how and if workers benefit fromthis
regulation.

Additional financial gain may be realized by working Pennsylvanians who are currently non-exempt
employees and therefore eligible for overtime, but who have been misclassified due to their employers
misunderstanding of the duties test and salary threshold. The conThsing long and short test in•
Pennsylvania have led many employers to believe that, regardless of duties, any employee making a
salary over $23,660 is automatically ineligible for overtime. The higher salary threshold will likely
result in employers reviewing the duties of employees making at or below $45,500, and therefore
potentially paying workers overtime who have in fact already been non-exempt.

Economic Impact

CWIA uses the Impact Analysis for Planning (IMPLAN) tool to measure economic activity. IMPLAN
is economic analysis system that analyzes inter-industry supply chains and linkages at the nation, state
and county level using input-output accounting (1-0). The system is designed to assess the effects of a
real or hypothetical economic event in a region. An economic event is a condition or initiative that
increases or declines economic activity in a region as measured in output (sales), income, employment
and taxes. Economic activity may be the creation or loss ofjobs from a business opening or closing, or
the increase or reduction of capital spending by a government grant or policy, or the setting up of a
business incubator, to name a few examples.

The idea behind IMPLAN is that an initial change in economic activity results in other rounds of
spending—for example, building a new road will lead to increased production of asphalt and concrete.
The increased production of asphalt and concrete will lead to more mining. Workers hired due to the
increase in economic activity will spend more in the region.

According to CWIA’s TMPLAN model, for every $1,000,000 in increased payroll to employees,
$549,000 in induced spending is created. This is consumer spending, including retail, restaurants, and
goods and services. The estimated payroll increases will yield $1,957,441 - $2,187,590 in induced
spending in FY 2020-2021; between $7,253,309 -$8,106,125 in FY 2021-2022; between $10,909,487-
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$12,192,184 in FY 2022-2023; and between $11,227,239 -$12,547,296 in FY 2023-2024 and each year

after.

This induced spending can also be conveyed in number ofjobs created, rather than total amount of

induced spending. The IIvWLAN model estimates that, for every $1,000,000 in additional worker

income, 6.3 jobs are created in Pennsylvania. Based on payroll increases, between 22 — 25 jobs would

be created in FY 2020-2021; between 83-93 jobs in FY 2021-2022; between 125-140 in FY 2022-2023;

and between 129-144 in FY 2023-2024 and each year after.

FY 2020-2021 Economic Impact: $1,957,441 - $2,187,590 in induced spending or 22—25 jobs created

FY 2021-2022 Economic Impact: $7,253,309 -$8,106,125 in induced spending or 83-93 jobs created

FY 2022-2023 Economic Impact: $10,909,487 -$12,192,184 in induced spending or 125-140 jobs

created
FY 2023-2024 Economic Impact: $11,227,239 - $12,547,296 in induced spending or 129-144 jobs

created
FY 2024-2025 Economic Impact: $11,227,239 -$12,547,296 in induced spending or 129-144 jobs

created

Social Impact

The EPI estimates that, of the 82,000 workers affected by Pennsylvania’s regulation, 51,000, or 63%,

are women, and 15.8% are minorities. Beyond demographics, being paid fairly for hours worked

beyond 40 hours a week is a positive social impact felt by all affected workers. Without overtime

protections, hours worked after 40 hours per week are essentially free to employers. Several individuals

from the banicing, retail, and food services industries provided comments that, as a supervisory

employee, they were paid a salary above the new federal threshold of $35,568 but could work 60— 80

hours a week and see no overtime compensation.

Many workers could see pay remain the same but hours capped at 40 per week, ending uncompensated

time spent at work. Some commentators from business stated that capping employee hours at 40 does

not allow an employee to pursue advancement opportunities. However, by promoting employees into

low-paying managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

employers can trap workers in a position where they have very little time to improve independently their

economic situation by pursuing education goals or to work a second job to supplement income while

“working their way up the ladder.” Indeed, these workers become beholden to their current employer;

with no time outside of work to pursue other opportunities, they must hope that their hard work at their

current employer is noticed and that internal advancement is available, as that is the only feasible way

they will improve their current situation.

Finally, a positive unintended consequence of the expansion of overtime to additional lower-salaried

employees is a potential reduction on the use of public assistance. A family of four with a sole earner

with an annual income of $35,568 or less qualifies for several public-assistance benefits including

SNAP, free or reduced school lunch, WIC, and TANF.

https://www.compass.state.ya.us/Compass.Webfscreening/DoIQualify#/SelectBenefits
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Income gains seen by lower-wage workers could also lead to a reduction in use of public benefits.

Businesses/Small Business

Financial Impact

Affected businesses will likely adapt to the regulation in the least costly way possible. Business response
to the regulation will vary depending on the characteristics of the business’s operations, current staffing
structure, and current scheduling practices. Each affected employer must consider the regulation,
including both the duties test and the salary threshold, and consider if they will adjust operations to
make the regulation cost neutral, or if they wish to maintain several options for operations, including
requiring employees to work beyond 40 hours a week, and therefore respond to the regulation in a way
that may increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;
• Allow for some overtime but reducing base pay or benefits;
• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated community in Pennsylvania to comply
with this regulation to be an average of $78.42 per employer per year across the current and next five
fiscal years:
FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 - $14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359
FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558
FY 2023-2024 Total Employer Cost: $28,636,916 -$31,041,393
FY 2024-2025 Total Employer Cost: $28,636,918 - $31,041,393

This takes into consideration that all employers in the state will review the new regulation and that some
will then realize they are exempt from the regulation due to being certain municipal, public, or non
profit employers (see question 15). It also considers that, given that the salary threshold will be phased
in to $45,500 over time, the number of newly nonexempt workers in FY 2020-2021 will be lower than
the number of newly nonexempt workers in FY 202 1-2022. Again, costs to employers will depend not
only on if the employer is exempt and if the employer has any non-exempt workers currently on staff,
but how they employer chooses to respond to the regulation. See question 19 for an in-depth
explanation of the cost calculations to businesses.

In addition, certain employer types are exempt from the overtime regulation, including: federal entities;
commonwealth agencies; cities, boroughs, and townships; state-related schools; public schools;
conservation districts; port authorities; weekly, semiweekly, or daily newspapers with a circulation of
less than four thousand, the major part of which circulation is within the county where published or
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counties contiguous thereto; and public amusement or recreational establishments, organized camps, or

religious or nonprofit educational conference centers, if they do not operate for more than seven months

in any calendar year, or if during the preceding calendar year, their average receipts for any six months

of such year were not more than thirty-three and one-third percent of its average receipts for the other

six months of such year.

As discussed in question 12, employers who choose to respond to the regulation by increasing payroll

costs will likely see an increase in employee retention. As Forbes writes”.. .replacement costs for

workers can be anywhere from 30 to 150 percent of yearly pay.”
hftps://www.forbes.comlsites/derosetichy/201 3/04/29/are-you-spending-more-by-paying-your-

emyloyees-less/#4aeO3aae58Ge

Further, a 2015 survey by EY found that too little pay and excessive overtime are among the most

common reasons employees quit.
https://www.ey.comlPubllcationlvwLUAssets/Global generations study/$FILEIEY-global-generations

a-global-study-on-work-life-challenges-across-generations.pdf A reduction in turnover can lead to

saved time and money for employers, recruiters, and HR specialists. As referenced in question 15, at

this time of 3.9% unemployment in Pennsylvania, many employers are already choosing to raise wages

in order to retain workers.

Economic Impact

Direct fiscal impacts to business are discussed above and more fUlly explained in question 19. In more

general economic terms, the increase in pay of directly impacted jalaried workers will have modest

effects on Pennsylvania’s grass product. As discussed earlier, any increased payroll costs will result in

induced spending, which can be measured in dollar amounts or by jobs created:

FY 2020-2021 Economic Impact: $1,957,441 - $2,187,590 in induced spending or 22—25 jobs created

FY 2021-2022 Economic Impact: $7,253,309 -$8,106,125 in induced spending or 83-93 jobs created

FY 2022-2023 Economic Impact: $10,909,487 -$12,192,184 in induced spending or 125-140 jobs

created
FY 2023-2024 Economic Impact: $11,227,239 -$12,547,296 in induced spending or 129-144 jobs

created
FY 2024-2025 Economic Impact: $11,227,239 - $12,547,296 in induced spending or 129-144 jobs

created

Social Impact

Business commentators expressed that implementation of this regulation would be bad for employee

morale. Individuals and businesses stated it would cause organizations to shift employees from salaried

to hourly, would require workers to punch a clock and track hours, and that employee flexibility would

be reduced.

All of these responses to the regulation are at the discretion of individual employers, and organizations

have several ways in which to become compliant with the regulation. The shift from salary to hourly is

entirely an organizational decision. While any hours worked beyond 40 are required to be paid at one
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and one half the salary for non-exempt employees, there is no portion of the regulation that requires

those being paid overtime to be paid hourly rather than paid a salary.

Regarding requiring employees to punch a clock and track hours, it is left to each organization to

determine the mechanism for ensuring non-exempt workers do not work more than 40 hours a week.

Several commentators stated the loss of flexibility as bad for worker morale, Examples included that

exempt workers can cuffently work longer hours on certain days to work fewer hours on other days,

allowing them to attend their children’s extracurricular activities or attend appointments. Commentators

expressed that this flexibility would end once an employee becomes non-exempt and must be paid

overtime for hours worked over 40. However, the regulation specifies only the number of hours that

may be worked in a week before overtime must be paid; each organization still has flexibility as to how

and when an employee flilfills their 40-hour workweek. For instance, an organization may allow an

employee to work two additional hours at his or her workplace or at home on Monday, and then depart

from work two hours early on Tuesday to attend a child’s school program. Or, an individual could

arrive at work early Monday - Thursday and leave early on a Friday afternoon.

Finally, commentators from business stated that “dividing employees” into exempt and non-exempt

categories would be bad for employee morale, and that non-exempt employees may feel a stigma.

However, labor organizations have stated that they have yet to hear this complaint from affected

employees, and have also stated that employees rarely complain about being told they are now eligible

for overtime. Notably, the Department received no comments from individual workers who were

concerned that they might have to go from a salary rate to an hourly or have hours capped at 40 per

week.

Labor Communities

Financial Inipact

The Department estimates that 82,000 workers will be newly eligible for overtime. Approximately

34,000 workers will be affected in FY 2020-2021, and an additional 48,000 will be affected in FY 2021-

2022. The average income increase per affected worker in is $209.73 - $278.72 per year, or a total each

year as follows:

FY 2020-2021: $3,565,467 - $3,984,681 in increased worker wages

FY 2021-2022: $13,211,856- $14,765,256 in increased worker wages

FY 2022-2023: $19,871,561 -$22,207,985 in increased worker wages
FY 2023-2024: $20,450,344 -$22,854,819 inincreased worker wages

FY 2024-2025: $20,450,344 -$22,854,819 in increased worker wages

Most Pennsylvania employers must comply with this regulation. However, data indicate that certain

industries and occupations employ more affected workers than others. Industries most affected by this

regulation are Educational and Health Services, Professional and Business Services, and Financial

Services. Occupations most affected are Professional and Related Occupations; Management, Business,

and Financial Occupations; and Sales and Related Occupations.

20



Workers
Total Workers

with
Major Industry affected with new

strengthened
workers protections

protections

Agriculture, forestry,
fishing, and hunting 2,000 - 2,000

Mining 1,000 - -

Construction 12,000 3,000 9000

Manufacturing 18,000 5,000 13,000

Wholesale and retail trade 22,000 9,000 13,000

Transportation and utilities 11,000 3,000 8,000

Information 5,000 2,000 3,000

Financial services 22,000 11,000 11,000

Professional and business
services 28,000 14,000 14,000

Educational and health
services 49,000 24,000 25,000

Leisure and hospitality 9,000 3,000 6,000

Other services 15,000 4,000 11,000

Public administration 11,000 3,000 8,000

Workers
Total Workers

.
wIth

Major Occupation affected with new
. strengthened

workers protections
protections

Management, business, and
financial occupations 47,000 36,000 11,000

Professional and related
occupations 53,000 31,000 22,000

Service occupations 19,000 1,000 18,000

Sales and related
occupations 22,000 8,000 14,000

Office and administrative
support occupations 37,000 6,000 31,000

Farming, fishing, and
forestry occupations 2,000 - 2,000

Construction and extraction
occupations 8,000 - 8,000

installation, maintenance,
and repair occupations 5,000 - 5,000

Production occupations 7,000 - 7,000

Transportation and material
moving occupations 6,000 - 6,000

Economic Impact

As stated previously, how employers respond — including choosing to pay overtime, choosing to cap
hours at 40 per week, reducing pay and benefits but allowing for overtime, or raising salaries to ensure
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workers are exempt from overtime — will have a direct effect on how and if workers benefit from this

regulation.

Additional financial gain may be realized by working Pennsylvanians who are currently non-exempt

employees and therefore eligible for overtime, but who have been misclassified due to their employers

misunderstanding of the duties test and salary threshold. The conThsing long and short test in

Pennsylvania have led many employers to believe that, regardless of duties, any employee making a

salary over $23,660 is automatically ineligible for overtime. The higher salary threshold will likely

result in employers reviewing the duties of employees making at our below $45,500, and therefore

potentially paying workers overtime who have in fact already been non-exempt.

Nonprofit Organizations

Financial Impact

There are approximately 113,676 nonprofit organizations within Pennsylvania; nonprofits employing

individuals are included in the data for Pennsylvania employers.
https://www.taxexemptworld.com/organizations/peimsylvania-counties.asp Currently, the statistically

significant data does not exist to accurately calculate the number of nonprofit organizations with non-
exempt EAP employees at a state-level. There will be many nonprofits not be affected by this regulation

as they do not employ any of the 82,000 non-exempt EAP employees. The Department is not able to
determine from its available labor market information which of Pennsylvania’s 282,91 lemployers are
nonprofit organizations; therefore, costs associated with compliance and associated with increased
payroll are included with the “Business” impacts.

Nonprofit organizations, including human service organizations, provided comments on the proposed
rulemaking that cited the financial hardship of adjusting their operations to this regulation. Several cited

that their fee structure is tied to contracts with government organizations, and they therefore do not have

the ability to increase revenue from year to year to cover cost increases, as the private sector can. These
concerns have been seriously considered and it is recognized that many nonprofits depend on limited
hinds from foundations and government grants.

The request for exemption by nonprofit organizations and human service providers was
considered. However, the Pennsylvania Minimum Wage Act does not exempt these organizations,

signaling the intent of the General Assembly to include workers in such organizations in overtime
protections.

Economic Impact

Like all affected organizations, affected nonprofits have several strategies they can use to adjust for the

rule. Nonprofit employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.
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A two-year phase-in period has been proposed, which provides nonprofits with adequate time to become
familiar with the regulation, identi& whether they employ affected non-exempt EAP workers, and plan
accordingly by maldng necessary adjustments to their organization.

Social Impact

Comments from nonprofit organizations stated that limiting non-exempt employees to 40 hours per
week would put additional strain on exempt employees to carry-out these tasks and may increase
turnover. Again, organizations have several ways in which to adjust for this regulation, some of which
are cost neutral and others which may incur costs. Many organizations, including nonprofit
organizations, have become accustomed to not paying salaried employees for hours worked beyond 40
hours per week, even though the General Assembly’s intent was to include salaried workers who are not
bona fide EAP employees in overtime protections, including those who work for nonprofit
organizations.

Nonprofit organizations provide important services to the Commonwealth, and in many cases to
vulnerable populations. However, the mission of an organization is not justification to exclude its
workers from protections that the General Assembly intended to provide under the Pennsylvania

Minimum Wage Act. Further, a new market rate is not being set for services by non-exempt employees
via this regulation; rather, it is ensuring that non-exempt employees receive compensation for hours
worked beyond 40 per week, as intended by both the Minimum Wage Act and the overtime exemption
regulation.

Other Organizations

Financial Impact

State and local governments will see an increase in tax revenue. CWJA has calculated the state and local

tax impact will be a gain of an estimated $51,000 in taxes per $1 million in additional worker income,

for total state and local tax revenues as follows:

FY 2020-2021: $181,839 — $203,219 in state and local tax revenues

FY 2021-2022; $673,805 - $753,028 in state and local tax revenues
FY 2022-2023: $1,013,450 -$1,132,607 in state and local tax revenues
FY 2023-2024: $1,042,968 - $1,165,596 in state and local tax revenues
FY 2024-2025: $1,042,968 - $1,165,596 in state and local tax revenues

Economic Impact

As discussed previously, an increase in lower-salaried worker income could lead to a reduction in the
use of public benefits. A family of four with a sole earner with an annual income of $35,568 or less
qualifies for several public-assistance benefits including SNAP, free or reduced school lunch, WIC, and
TANF.
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(18) Explain how the benefits of the regulation outweigh anS’ cost and adverse effects.

The benefits of this regulation include increased compliance with overtime laws, fair compensation for
employees, increased competitiveness of Pennsylvania employers, economic benefits to Pennsylvania
due to increased worker spending, discretionary time returned to employees, and job creation,
outweighing the possible costs and adverse effects. As mentioned previously, employers will have
several choices with regards to this new regulation: to pay non-exempt employees overtime; to limit
employee hours to 40 hours a week; to allow for some overtime but reduce base pay or benefits; to raise
the currently non-exempt employee salary to above the threshold, or a combination of the above.

Compliance Benefits

The regulation provides a straightforward way to achieve high rates of compliance with the requirement,
already in the Pennsylvania law, that salaried employees who fail the duties tests must be paid minimum
wage and overtime pay. A main benefit of the regulation is ensuring compliance with the law: workers
who are not bona ride executive, administrative, or professional employees exempt from the state’s
overtime law will now receive the overtime pay to which they are legally entitled. The erosion of the
minimum wage and overtime salary threshold since 1977 (and 2004) has created unnecessary and
undesirable ambiguity regarding who is eligible to receive overtime. The USDOL’s 2019 EAP salary
threshold, although higher, does not raise the threshold to a sufficient salary for the regulated
community in Pennsylvania. This final proposed regulation modernizes the Pennsylvania minimum
wage and overtime threshold to match the reality of today’s economy in the Commonwealth and allows
employers and employees to rely on the simpler, more-straightforward duties test and salary-level test.
Doing so will reduce ambiguity regarding who should receive overtime, making compliance with the
law easier for business.

Increased Compensation for Employees

The Department estimates that 34,000 workers will be affected in Year 1, and an additional 48,000 will
be affected in Year 2.

FY 2020-2021: $3,565,467 - $3,984,681 in increased worker wages
FY 2021-2022: $13,211,856 -$14,765,256 in increased worker wages
FY 2022-2023: $19,871,561 -$22,207,985 in increased worker wages
FY 2023-2024: $20,450,344 - $22,854,819 in increased worker wages
FY 2024-2025: $20,450,344 -$22,854,819 in increased worker wages

Increasing the Competitiveness of Pennsylvania Employers

As previously discussed, fair compensation of workers allows Pennsylvania business to be more
competitive with surrounding states, including New York, where the overtime threshold will be $48,750.
In addition, non-exempt workers are in a wage range that is sensitive to small wage differences. As such,
these workers are more likely to move to different employers, even for minimal pay differences.

More Money in Pennsylvania’s Local Economies

According to CWIA’s IMPLAN model, for every $1,000,000 in increased payroll to employees,
$549,000 in induced spending is created. This is consumer spending, including retail, restaurants, and
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goods and services. Induced spending can also be conveyed in terms ofjobs created. The yearly

estimated economic impact is as follows:

FY 2020-2021 Economic Impact: $1,957,441 - $2,187,590 in induced spending or 22 — 25 jobs created

FY 2021-2022 Economic Impact: $7,253,309- $8,106,125 in induced spending or 83-93 jobs created

FY 2022-2023 Economic Impact: $10,909,487 - $12,192,184 in induced spending or 125-140 jobs

created
FY 2023-2024 Economic Impact: $11,227,239 -$12,547,296 in induced spending or 129-144 jobs

created
FY 2024-2025 Economic Impact: $11,227,239 -$12,547,296 in induced spending or 129-144 jobs

created

State and local governments will also see an increase in tax revenue. CWIA has calculated the state and

local tax impact will be a gain of an estimated $51,000 in taxes per $1 million in additional worker
income, for total state and local tax revenues as follows:

FY 2020-2021: $181,839 —$203,219 in state and local tax revenues

FY 2021-2022: $673,805 -$753,028 in state and local tax revenues

FY 2022-2023: $1,013,450- $1,132,607 in state and local tax revenues

FY 2023-2024: $1,042,968 -$1,165,596 in state and local tax revenues

FY 2024-2025: $1,042,968 - $1,165,596 in state and local tax revenues

Discretionary Time Returned to Employees

If an employer decides to keep a salaried employee’s pay below the salary threshold, and thus is
required to pay time and one-half their hourly wage for every hour worked over 40 hours per week,

employers will have an incentive to limit the number of hours beyond 40 per week that employee works.
Alternately, workers who may have been working un-compensated for hours beyond a 40-hour work

week may no longer be required to do so. This provides individuals with more discretionary time,
which they may use to pursue educational goals, spend time with family, or engage in part-time work if

they wish to supplement their income.

Costs and Adverse Effects

The primary adverse effects cited by the employer community are increases to payroll costs and costs to
come into compliance with the regulation, which employers have stated will harm competitiveness and

is harmifil to business. The Department has estimated the total direct cost to the regulated community in

Pennsylvania to comply with this regulation across the current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 - $23,508,359
FY 2022-2023 Total Employer Cost: $28,052,135 - $30,394,558
FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393
FY2024-2025 Total Employer Cost: $28,636,918 -$31,041,393
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Over time, the total fiscal and economic benefits outweigh employer costs. Familiarization and

adjustment “upfront” costs are one-time costs; the average of ongoing increased payroll and managerial

costs are outweighed by the overall economic benefit to Pennsylvania, as evidenced below:

FY20 19-2020 Total Economic Benefit: $0
FY 2020-2021 Total Economic Benefit: $5,704,747 - $6,375,489
FY 2021-2022 Total Economic Benefit: $21,138,969- $23,624,409
FY 2022-2023 Total Economic Benefit: $31,794,498 -$35,532,775
FY 2023-2024 Total Economic Benefit: $32,720,551 —$36,567,710
FY2024-2025 Total Economic Benefit: $32,720,551 —$36,567,710

Additional adverse effects cited by employers include negative impacts on employee morale due to
moving employees from salary to hourly, the loss of flexibility regarding employee time, and the

shifting of certain duties from non-exempt employees to exempt employees, thus creating higher
turnover.

Perhaps the biggest benefit of this regulation, even beyond the overall economic benefit, is that
Pennsylvania workers will be paid fairly for their time as intended by the Minimum Wage Act. In
addition to paying workers fairly for hours worked beyond the standard 40-hour work week, this
regulation returns unpaid time to Pennsylvanians. As stated previously, the Department is not able to
calculate the opportunity cost of hours not worked at potential supplemental employment due to working
unpaid overtime hours. Beyond potential supplemental employment hours, the value of hours spent with
family, in educational pursuits, and in leisure time are not able to be calculated. This regulation ensures

that Pennsylvanians are compensated for actual hours worked and are given their unpaid time back to
pursue their goals and their happiness.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with

compliance, including any legal, accounting or consulting procedures which may be required. Explain

how the dollar estimates were derived.

The regulated conununity includes all employers in the Commonwealth, as all employers will review the
regulation. The exact cost and savings to each employer will vary based on specific circumstances,

including but not limited to their decision-making around human resource allocation, timely compliance
with the change in state regulation, and reduced uncertainty regarding the duties test. Given that most
employers currently comply with federal and state labor laws and have processes for doing so, total
direct costs to individual establishments to come into compliance will be relatively small.

Initial compliance costs to employers are based on Pennsylvania-specific wage data, number of
establishments, and total number of affected EAP workers. The regulated community bears three types
of total direct costs related to compliance: 1) regulatory familiarization, 2) adjustment, and 3)
managerial costs. Regulatory familiarization and adjustment costs will occur primarily in Year 1 while
managerial costs will be ongoing. These methodologies align with USDOL’s calculation of compliance
costs in their 2004 and 2019 rulemakings.

It also should be noted that this rule does not impose a new regulation on the regulated community. The
regulated community has been subject to a federal overtime rule since 1938 and thus has (or should
have) borne compliance costs and maintained processes for compliance for over 80 years. This nile
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simplifies and reduces the requirements for compliance with federal and state regulations by bringing

the Pennsylvania duties test and definitions more in line with federal regulations.

Regulatory familiarization cost is the cost for an employer to review the new regulation. The regulatory

familiarization cost to the regulated community in Pennsylvania in FY 2019-2020 is $6,961,025 and in
FY2020-2021 is $6,961,025 (based onamedian hourly wage of $30.19 for a human resources specialist

in Pennsylvania plus benefits cost equaling 46% base salary plus overhead cost at 17% base salary

multiplied by 1 hour multiplied by the total number of establishments in Pennsylvania, 282,911). This

includes all employers in the Commonwealth, regardless of exempt status, as each entity will likely

review this regulation.

Adjustment cost is the cost for an employer to determine how they will comply with the regulation and
make one-time adjustments to scheduling, staffing, andlor payroll. The adjustment cost to the regulated

community in Pennsylvania in FY 2019-2020 is zero and in FY 2020-2021 is $2,091,425 (based on a
median hourly wage of $30.19 for a human resources specialist in Pennsylvania plus benefits cost

equaling 46% base salary plus overhead cost at 17% base salary multiplied by 1.25 hours multiplied by
the total number of affected workers in Year I of the phased-in salary threshold, 34,000).

Managerial cost is the cost for an employer to ensure compliance with the regulation during regular

operations. The managerial cost to the regulated community in Pennsylvania in FY 2019-2020 is zero

and in FY 2020-2021 is estimated at $1,697,216. This is based on a median hourly wage of $30.19 for a
human resources specialist in Pennsylvania plus benefits cost equaling 46% plus overhead cost at 17%

base salary multiplied that by 8.67 hours (the additional time—lO minutes per week per worker—spent

annually by a manager to schedule and monitor each affected worker expected to be reclassified as
nonexempt, overtime eligible because of the rule and whose hours are adjusted) and multiplied by the
number of workers in FY 2020-202 1 who have been re-classified due to the regulation and whose hours

have been adjusted (7,956 based on CWIA!EPI calculations).

Since not every employer has a human resources representative, the total cost estimate reflects the
average cost across all establishments—some establishments will have no newly exempt workers and

therefore assume little to no costs and some will spend more time and resources on familiarization,

adjustment, and management because of newly exempt workers or human resources staffing realities.

This regulation will produce certain costs in the form of transfers from employers to employees to
comply with minimum wage law, wage and payment law, and the overtime regulation. The Department

does not have the predictive economic modeling to simulate business decision-making by employers as

a result of this regulation. Neither Pennsylvania-specific wage data that defines whether the wages paid

were to a salaried worker or to an hourly worker nor Pennsylvania-specific data on whether hours

worked were part of a 40-hour work week or in excess of 40 hours (overtime) is available. USDOL
calculations were used in conjunction with available Pennsylvania-specific data to calculate estimated

payroll costs to employers and payroll benefits to employees.

The regulated community in Pennsylvania will incur no or negligible transfer costs to comply with

minimum wage standards. Workers whose annual wages fall between the 2019 federal threshold
($35,568) and the Pennsylvania threshold ($45,500) already make above the minimum wage and thus no

or virtually no transfer costs will be incurred to meet the minimum wage standards for newly nonexempt

workers (to exceed the federal salary threshold of $35,568 and earn the minimum wage in Pennsylvania,
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a worker would need to work over 94 hours every week for 52 weeks a year; in other words, work two
ThU-time jobs and an additional 14 hours weekly at a third job with no overtime earnings).

The regulated community in Pennsylvania will incur some transfer costs related to overtime pay for
newly nonexempt workers. However, as the USDOL notes, “[t]he size of the transfer will depend largely
on how employers respond to the updated salary levels.” Employers could respond to an updated salary
levels in one or in a combination several ways:

(1) paying overtime premiums to affected workers;
(2) reducing overtime hours of affected workers and potentially transferring some of these hours to

other workers;
(3) reducing the regular rate of pay for affected workers working overtime (provided that the

reduced rates still exceed the minimum wage);
(4) increasing affected workers’ salaries to the updated salary or compensation level to preserve

their exempt status; or
(5) using some combination of these responses.

USDOL modeled how employers might respond to reclassifying certain employees as overtime-eligible
based on two studies it considered “the two most important papers” about how labor markets adjust to a
change requiring reclassification of workers who are eligible for overtime. Pennsylvania is not able to
replicate this economic modeling, and does not have access to state-specific data for the employer
choice variables considered by USDOL.

Using the USDOL estimates of payroll cost of compliance from the 2016 rule and the 2019 rule, the
Department estimated the average payroll cost of compliance per worker in Pennsylvania with lower and
upper bounds proportionate to the 2019 and 2016 rule averages, respectively. To determine an average
payroll cost of compliance for the federal overtime jule, the Department divided the estimated overtime
payroll cost calculated in the final regulation by the total number of workers affected by the regulation.
The same calculation was used for both 2019 and 2016 as both rules used the same methodology, though
the 2016 rule would have affected far more workers. This generated a ratio of the new Pennsylvania
threshold and the 2019 and 2016 federal thresholds to generate an approximation lower (2019) and
upper (2016) bounds of the average payroll cost per affected worker in Pennsylvania.

Calculation for lower bound of average payroll cost per affected worker in Pennsylvania

(US Overtime Payroll Cost 20l9)/(US EAP Affected Workers 2019) = (US Cost Per Worker 2019)

(PA Threshold)/(US 2019 Threshold) = (PA Cost Per Worker)/(US Cost Per Worker 2019)

$40,560/$35,568=XJ1 83.92 where X is (PA Cost Per Worker)

X=209.73

FY2020-2021 PA Overtime Payroll Cost (Lower Bound) = (PA Cost Per Worker) (PA EAP Affected
Workers FY2020-202 1)/2

FY2020-2021 PA Overtime Payroll Cost (Lower Bound) = (209.73*34000)/2=$3,565,467
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(To calculate upper bound, the PA Cost Per Worker is $234.39 based onUs Cost Per Worker 2016 =

$274.36)

FY2020-2021 PA Overtime Payroll Cost (Lower Bound, based on US Cost Per Worker 2019) =

$3,565,467
FY2020-2021 PA Overtime Payroll Cost (Upper Bound based on US Cost Per Worker 2016) =

$3,984,681

The payroll cost is divided by two because the rate is only effective for half the fiscal year since the
threshold increases occur on January 1 of 2021, 2022, and 2023 (the first adjustment). The

Pennsylvania cost per worker is recalculated each time the threshold is adjusted to recalculate

approximate payroll.

(PA Threshold)/QJS 2019 Threshold) = (PA Cost Per Worker)/(US Cost Per Worker 2019)

As the new federal salary threshold becomes effective January 1, 2020, employer response to the new
salary threshold will be monitored and closely analyzed and that data will be used to inform ifiture
estimates of the ongoing transfer costs to the regulated community necessary to comply with the

Pennsylvania regulation in 2021 and beyond.

The total direct costs (regulatory familiarization, adjustment, and managerial) and payroll transfer costs

(to comply with the new overtime regulation) to establishments to comply with this Pennsylvania

regulation will be also be small. Using Pennsylvania-specific data for median wage per hour, number of
affected workers, and number of establishments, the total direct cost to the regulated community in
Pennsylvania to comply with this regulation in FY 2019-2020 will be $6,961,025, or an average of

$24.60 per establishment and in FY2020-2021 between $14,315,133 and $14,734,347 or an average

between $50.60 and $52.08 per establishment. This considers that all employers in the state will review

the new regulation and that some will then realize they are exempt from the regulation due to being
certain municipal, public, or nonprofit employers. It also considers that given the salary threshold will be

phased in to $45,500 over time, the number of affected workers in Year I will be lower than the number

of affected workers under the final salary threshold.

While transfer costs are classified here as a cost to employers, they should also be considered as a
benefit to employees in the form of higher income and compensation for overtime work, especially those

who have been misclassified as exempt when they were eligible for overtime pay or who were at risk of

misclassification under the previous salary thresholds.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with

compliance, including any legal, accounting or consulting procedures which may be required. Explain

how the dollar estimates were derived.

There are no additional compliance, legal or consulting costs or savings that are anticipated for local
governments in their role as an employer. Under the Minimum Wage Act, the definition of employer is,

“any individual, partnership, association, corporation, business trust, or any person or group of persons

acting, directly or indirectly, in the interest of an employer in relation to any employee.” 43 P.S. §
333:103(g). The definition specifically omits public employers. In Huffinan v. Borough ofMilivaTh, 591

A.2d 1137 (Pa. Cmwlth. 1991), the Commonwealth Court in interpreting the Wage Payment and

Collection Law held that “in construing the statute, we must give effect to the legislature’s intent as it
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was expressed in the language of the statute and cannot supply an omission in a statute where it appears

that the matter has been intentionally omitted. Municipal corporations such as the Borough are not

included within the definition of “employer,” and we, as an appellate court, cannot expand the definition

of “employer” to include them.” Id. at 1138—39. Similarly, since the General Assembly chose not to

include the Commonwealth or any of its political subdivisions in the Minimum Wage Act’s definition of

employer, the Department has interpreted this law to exclude them. The Office of the Attorney General

has also opined that the Minimum Wage Act does not apply to public employees. 1976 Op.Atty.Gen.

No. 29. However, it is important to note that the Fair Labor Standards Act explicitly includes public

agencies in its definition of employer; thereby, making local governments subject to federal minimum

wage requirements. 29 U.S.C. § 203(d).

The Department conducted outreach with associations representing political subdivisions to explain that

this proposed regulation does not impact their obligations as employers. Furthermore, this information

was presented at the Department’s stakeholder roundtables.

However, state and local governments will see an increase in tax revenue. CWIA has calculated the state

and local tax impact will be a gain of an estimated $51,000 in taxes per $1 million in additional worker

income, for total state and local tax revenues as follows:

FY 2020-2021: $181,839— $203,219 in state and local tax revenues

FY 2021-2022: $673,805 - $753,028 in state and local tax revenues

FY 2022-2023: $1,013,450- $1,132,607 in state and local tax revenues

FY 2023-2024: $1,042,968 -$1,165,596 in state and local tax revenues

FY 2024-2025: $1,042,968 - $1,165,596 in state and local tax revenues

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

There are no additional compliance, legal or consulting costs or savings that are anticipated for state
government for its role as an employer. Under the Minimum Wage Act, the definition of employer is,

“any individual, partnership, association, corporation, business trust, or any person or group of persons

acting, directly or indirectly, in the interest of an employer in relation to any employee.” 43 P.S. §
333.103(g). The definition specifically omits public employers. In Huffman v. Borough ofMillvale, 591
A.2d 1137 (Pa. Cmwlth. 1991), the Commonwealth Court in interpreting the Wage Payment and

Collection Law held that “in construing the statute, we must give effect to the legislature’s intent as it

was expressed in the language of the statute and cannot supply an omission in a statute where it appears

that the matter has been intentionally omitted. Municipal corporations such as the Borough are not
included within the definition of “employer,” and we, as an appellate court, cannot expand the definition

of “employer” to include them.” Id. at 1138—39. Similarly, since the General Assembly chose not to
include the Commonwealth or any of its political subdivisions in the Minimum Wage Act’s definition of
employer, the Department has interpreted this law to exclude them, The Office of the Attorney General

has also opined that the Minimum Wage Act does not apply to public employees. 1976 Op.Atty,Gen.

No. 29. However, it is important to note that the Fair Labor Standards Act explicitly includes public
agencies in its definition of employer; thereby, making local governments subject to federal minimum

wage requirements. 29 U.S.C. § 203(d). However, it is important to note that the Fair Labor Standards
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Act explicitly includes a public agency in its definition of employer; thereby, making local governments

subject to federal minimum wage requirements. 29 U.S.C. § 203(d).

The Department conducted outreach with associations representing political subdivisions to explain that

this proposed regulation does not impact their obligations. Furthermore, this information was presented

at the Department’s stakeholder roundtables.

The Department does not anticipate any savings from enforcement of the regulation. The Department

does estimate it will spend up to $125,000 to do a mass mailing to all Pennsylvania employers providing

information about this rulemaking. In addition, the Department will provide educational sessions as part
of its normal outreach activities to employers. There is no other state agency that has a role in enforcing

this rulemaking.

However, state and local governments will see an increase in tax revenue. CWIA has calculated the state
and local tax impact will be a gain of an estimated $51,000 in taxes per $1 million in additional worker
income, for total state and local tax revenues as follows:

FY 2020-2021: $181,839— $203,219 in state and local tax revenues
FY 202 1-2022: $673,805 - $753,028 in state and local tax revenues
FY 2022-2023: $1,013,450 -$1,132,607 in state and local tax revenues

FY 2023-2024: $1,042,968 - $1,165,596 in state and local tax revenues
FY 2024-2025: $1,042,968 - $1,165,596 in state and local tax revenues

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

The proposed regulation does not require regulated groups or entities to complete any additional legal,
accounting, or consulting procedures, nor does it require any new reporting, forms, or reports. However,
the regulation may affect an employer’s recordkeeping requirements depending on how they choose to
address employees who are not paid the proposed minimum salary threshold.

The Department’s current regulations already require employers to maintain records of an employee’s

frill name, home address, hourly rate of pay, occupation, time and day of the workweek’s beginning,
number of hours worked daily and weekly, total wages due for hours worked ding the workweek,

overtime compensation for the workweek, additions to or deductions from wages, allowances, total
wages paid each pay period, date of payment and pay period covered, and any special certificates for
students and learners. 34 Pa. Code § 231.31. The regulations contain an exception to certain
recordkeeping requirements for EAP exempt employees. For EAP exempt employees, employers do not
have to maintain record of the regular hourly rate of pay, time and day of the workweek’s beginning,
number of hours worked daily and weekly, total wages due for hours worked during the workweek, and
overtime compensation for the workweek.

As a result, an employer that changes an employee’s payment status from salary to hourly will have to
maintain additional information for that employee’s work arrangement. The employer’s inconvenience

is minimized since an employer is already required to maintain this information for its hourly employees
and should have a system in place to accommodate the new employees it would have to track.
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(22a) Are forms required for implementation of the regulation?

No.

(22b) If forms are required for implemebtation of the regulation, attach copies of the forms here. If

your agency uses electronic forms, provide links to each form or a detailed description of the

information required to be reported. Failure to attach forms, provide links, or provide a detailed

description of the information to be reported will constitute a faulty delivery of the regulation.

N/A

(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government

for the current year and five subsequent years.

Fiscal Savings:

This regulation will lead to savings by Pennsylvania establishments because by raising the salary

threshold it eliminates the need for employers to apply the duties test to determine whether employees

above the threshold are exempt. Additionally, by updating the duties test for Pennsylvania to bring it in

line with the duties test in the federal regulation, the regulated community will realize savings by being

able to apply a single duties test for both state and federal regulations.

The higher salary threshold will also likely result in cost savings realized by a reduction in employees

who are misclassified as exempt from overtime pay. USDOL in the 2019 regulation estimated that
nationally 9.3% of exempt employees are misclassified and that the higher federal threshold ($35,568)

would make over 206,000 white collar workers who are eligible for overtime but misclassified by their

employers clearly eligible by the salary test. A 2015 RAND Corporation study similarly found
significant levels of misclassification of employee eligibility for overtime pay. The study found that

11.5% of workers were misclassified and 19% of workers were unpaid or underpaid (meaning they were

paid less than the FLSA required 1.5 times pay for overtime hours worked.
https://www.rand.orglblog/20 I 5/09/one-in-five-hourly-employees-working-overtime-not-properly.html

While it is difficult to quantify with an acceptable degree of certainty the number of Pennsylvania

workers who are currently misclassified and who would be clearly be eligible for overtime under the
new salary threshold, certain savings would be realized by the increase in clarity based on the salary test

of who is eligible and who is ineligible for overtime.

Fiscal Costs:

As discussed in question 19, the regulated community will incur certain total costs to comply with the

new regulation. These types of costs—regulatory familiarization, adjustment, and managerial—are of

the same type as the regulated community incurs from adjustments to the USDOL regulation finalized in

2019. In FY 2019-2020, the regulated community will incur regulatory familiarization costs. In FY
2020-202 1, when the regulation goes into effect, the regulated community will incur regulatory
familiarization costs and establishments with newly nonexempt workers will incur adjustment and
managerial costs for workers whose annual wages fall between the federal salary threshold and the first
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step-up of Pennsylvania’s salary threshold ($40,560). In FY 2020-202 1, the state will incur a one-time

cost of$l25,000 to mail notification of the regulation to all establishments in Pennsylvania.

In FY2O21-2022, the regulated community will incur adjustment costs for newly nonexempt workers

whose wages fall between the first step-up of Pennsylvania’s salary threshold ($40,560) and the final

threshold ($45,500) as well as managerial costs for all nonexempt workers whose wages are between the

federal salary threshold and the Pennsylvania salary threshold.

In FY2022-2023 and beyond, the regulated community will only incur managerial costs related to the

nonexempt workers whose wages are between the federal salary threshold and the Pennsylvania salary

threshold.

The Department does not anticipate any revenue losses by the regulated community or by state and local

government. The regulated community has a range of options, outlined in question 19 and by USDOL,

as to how an establishment may pay or schedule newly nonexempt workers and will make decisions

based primarily on revenue considerations.

Fiscal Fiscal Year Fiscal Fiscal Fiscal Fiscal
Year 19- 20-21 Year 21- Year 22- Year 23- Year 24-

20 22 23 24 25

SAVJNGS:
$ $ $ $ $ $

Regulated Community Not Not Not Not Not Not
Calculable Calculable Calculable Calculable Calculable Calculable

Local Government None None None None None None

State Government None None None None None None

Total Savings Not Not Not Not Not Not
Calculable Calculable Calculable Calculable Calculable Calculable

COSTS:

Regulated Community $6,961,025 $14,315,133- $2l,954,95 $28,058,13 $28,636,9 $28,636,9l
$14,734,347 9— 5- 18- 8-

$23,508,35 $30,394,55 S31,041,3 $31,04l,39
9 8 93 3

Local Government 0 0 0 0 0 0

State Government 0 $125,000 0 0 0 0

Total Costs $6,961,025 $14,440,133 - $21,954,95 $28,058,l3 $28,636,9 $28,636,91
$14,859,347 9— 5- 18- 8-

$23,508,35 $30,394,55 $3 1,041,3 $3 1,041,39
9 8 93 3

REVENUELOSSES: 0 0 0 0 0 0

Regulated Community 0 0 0 0 0 0

Local Government 0 0 0 0 0 0

State Government 0 0 0 0 0 0

33



Total Revenue Losses 0 0 10 0 0 0

(23a) Provide the past three year expenditure history for programs affected by the regulation.

The Bureau of Labor Law Compliance (BLLC) has one budget for enforcing 12 different laws,

including the Pennsylvania Minimum Wage Act of 1968. The table below thus lists the entire Bureau

budget, which has not changed in the past several fiscal years.

BLLC’s budget consists of $4.2 million personnel costs and operations costs of $600,000 for a total of

$4.8 million. In order to inform the regulated community of this amended regulation, the BLLC has
requested one-time budget increase of $125,000 to mail notice to the regulated community prior to
implementation on January 1, 2021.

To put this into perspective, Minimum Wage Act enforcement accounts for the following percentage of

the Bureau’s workload:

FY 16-17 FY 17-18 FY 18-19 TOTAL

Minimum Wage/Overtime 388 382 322 1092

Allothercases 4517 4923 4991 14431

Percentage of Case load 8% 7% 6% 7%

Minimum wage and Overtime cases compared to
all cases received by the Bureau (All fiscal years

Program FY -3 FY -2 FY -1 Current FY

Bureau of Labor $4.8 million $4.8 million $4.8 million $4.8 million

Law Compliance

combined)

. AlIothec cases . Minimum Wage/ Ovenlmecases
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(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of

the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the

following:

(a) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation

of the report or record.
(c) A statement of probable effect on impacted small businesses.
(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of

the proposed regulation.

(a) An identification and estimate of the number of small businesses subject to the regulation.

All businesses will have to become familiar with the new regulation. They will then have to determine

whether they employ salaried EAP employees who are non-exempt.

According to CWIA, Pennsylvania is home to approximately 282,911 private employers. According to

the U.S. Small Business Administration (SBA), 99.9% of businesses in the country are considered to be

small businesses. https://www.sba.gov/sites/default/files/advocacy/2018-Small-Business-Profiles-

US.pdf. As defined in Section 3 of the Regulatory Review Act, Act 76 of 2012 virftally every
Commonwealth business qualifies as a small business. https://www.sba.gov/sites/defaultlfiles/2019-

08/SBA%20Table%2OoWo2OSize%20Standards Effective%2OAug%20 1 9%2C%20201 9 Rev.pdf

CWJA created the following chart depicting the number of Pennsylvania businesses that employ

workers in each employee size range. As indicated by the chart, the vast majority of businesses in

Pennsylvania employ fewer than 500 or 1000 employees and are therefore considered to be a small

business. In fact, only half of one percent of all businesses in Pennsylvania employ 500 or more

employees.
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(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation of the

report or record.

The exact cost and savings to each small business will vary based on specific circumstances, including

but not limited to their decision-making around human resource allocation, timely compliance with the
change in state regulation, and reduced uncertainty about the duties test. Total reporting, recordkeeping,

and other administrative costs required for compliance with the proposed regulation are anticipated to be

small since most employers currently comply with federal and state labor laws and have processes for

doing so. The regulated community has been subject to a federal overtime rule since 1938 and thus has
borne costs and maintained processes for compliance for over 80 years. This rule simplifies and reduces

the requirements for compliance with federal and state regulations by bringing the Pennsylvania duties
test and numerous definitions in line with the federal regulation. This rule ensures that the regulated

Total 0 1-4 5-9 10-19 20-49 50-99
100- 250- 500- 1000 &

249 499 999 Over

Total 282,911 25,411 146,999 45,071 28,951 20,828 7,617 4,777 1,778 860 619

Agriculture, Forestry,
2,217 187 1,086 426 259 169 59 24 5 2 0

Fishing and Hunting — —

Mining 1002 85 326 161 127 117 61 42 R 7 2

Utilities 951 30 396 235 128 91 29 15 9 11 7

Construction 28,303 3,222 14,983 6,661 2,836 1,789 506 230 60 9 7

ManufacturIng 13,193 481 3,737 2,299 2,146 2,226 1,042 807 294 107 54

Wholesale Trade 20,855 1,859 12,564 2,698 1,783 1,235 391 226 67 24 8

Retail Trade 24,640 1,511 12,110 5,162 2,732 1,597 713 384 129 52 80

Transportation and
7,924 660 3,809 1,078 903 821 322 202 63 36 30

Warehousing — —

Information 4,043 442 2,095 563 364 321 115 89 37 14 3

Finance and Insurance 10,952 803 6,520 1,724 742 522 209 164 74 45 43

Real Estate Rental and
8,014 665 5,047 1,119 618 368 113 59 14 6 5

Leasing — —

Professional, ScientIfic,
38,312 4,913 23,105 4,688 2,772 1,752 605 320 89 45 23

and Technical Services

Management of

Companies and 2,559 241 1,405 290 230 202 90 53 27 12 9

Enterprises — —

Admin &Support&

Waste Mgmt & 15,285 2,334 7,054 2,477 1,434 1,078 407 282 121 60 38

Remediatlon Services — —

EducatIonal Services 4,279 476 1,687 607 490 495 333 336 226 157 72

Health Care and Social
39,459 2,779 22,642 5,204 3,492 2,635 1,076 944 372 158 151

Assistance

Arts, Education, and
4,921 871 1,927 727 626 468 171 85 22 14 10

Recreation

Accommodation and
22,576 1,852 7,199 4,495 4,193 3,386 963 313 85 48 41

Food Services

Other Services (except
29,705 1,958 18,229 5,570 2,500 1,043 235 111 38 12 8

Public Administration) —

Public Administration 3,121 42 852 887 570 413 176 85 37 31 28
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community must comply with only one overtime regulation, with one duties test and one salary

threshold. This regulation may affect an employer’s recordkeeping requirements depending on how it

chooses to address employees who are not paid the proposed minimum salary threshold.

Initial compliance costs to employers are based on Pennsylvania-specific wage data, number of

establishments, and total number of affected EAP workers. The regulated community bears three types

of total direct costs related to compliance: 1) regulatory familiarization, 2) adjustment, and 3)

managerial costs. All regulatory familiarization costs and most adjustment costs will occur in FY2020

and FY2021. Managerial costs will be ongoing. This methodology is in line with how USDOL

calculates compliance costs in the 2019 overtime rule.

Additionally, the Department determined that a human resources specialist is the most likely type of

worker to perform all the reporting, recordkeeping, and administrative duties required for compliance.

The typical job skills of a human resource specialist, listed by the Department in the publicly available

Labor Market Information System based on USDOL O*Net data, align closely with the work required to

comply with this regulation. https://paworkstats.geosolinc.com/vosnetlDefault.asvx Six of the top

seven skills considered “typical” for human resource specialists speak directly to the compliance work

required by this regulation:
• “Explain regulations, policies, or procedures”
• “Administer compensation or benefits programs”
• “Perform human resources activities”
• “Update knowledge of legal or regulatory environments”

• “Maintain data in information systems or databases”
• “Evaluate personnel practices to ensure adherence to regulations”

The managerial cost is based on a median hourly wage of $30.19 for a human resources specialist in

Pennsylvania plus benefits cost equaling 46% plus overhead cost at 17% base salary (adjusted rate:

$49.21) multiplied that by 8.67 hours (the additional time—lO minutes per week per worker—spent

annually to schedule and monitor each affected worker expected to be reclassified as nonexempt,

overtime eligible because of the rule and whose hours are adjusted and multiplied by the number of EAP

affected workers.

In addition to managerial costs, other administrative costs of compliance with this regulation include

regulatory familiarization and adjustment costs. The Department adopted all three from USDOL’s

methodology.

The regulatory familiarization cost is the cost for a business entity to review the new regulation. The

regulatory familiarization cost is based on a median hourly wage of $30.19 for a human resources

specialist in Pennsylvania plus benefits cost equaling 46% base salary plus overhead cost at 17% base

salary (adjusted rate: $49.21) multiplied by 1 hour multiplied by the total number of establishments in

Pennsylvania, 282,911. In calculating the regulatory familiarization cost, the Department included all

establishments in the Commonwealth, regardless of exempt status, as each entity will likely review this

regulation.

The adjustment cost is the cost for the business entity to determine how they will comply with the

regulation and make one-time adjustments to scheduling, staffing, and/or payroll. The adjustment cost

is based on a median hourly wage of $30.19 for a human resources specialist in Pennsylvania plus
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benefits cost equaling 46% base salary plus overhead cost at 17% base salary (adjusted rate: $49.21)
multiplied by 1.25 hours multiplied by the total number of EAP workers affected.

The Department adopted USDOL’s methodology for estimating the time needed for completion of each

compliance activity—I hour, one time per business for regulatory familiarization, 1.25 hours, one time

per affected worker for adjustment, and 10 minutes per week every week (8.67 hours annually) per
newly nonexempt worker working overtime for management. Since not every establishment has a
human resources representative, the total cost estimate reflects the average cost across all
establishments—some establishments will have no newly exempt workers and therefore assume little to
no costs and some will spend more time and resources on familiarization, adjustment, and management

because of newly exempt workers or human resources staffing realities.

(c) A statement of probable effect on impacted small businesses.

Affected businesses will likely adapt to the regulation in the least costly way possible. Small business

response to the regulation will vary depending on the characteristics of the business operations, current

staffing structure, and current scheduling practices. To adjust for the rule, employers may pursue one or

a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.

There were no less intrusive or less costly alternative methods of achieving the purpose of the
regulation. The Department’s proposed rulemaking included a salary threshold of $47,892, aligned with

the 301h percentile of hill-time salaried employees in the Northeast. Numerous commenters from the
business community stated that the threshold was too high; at the same time, comments from many
individuals and labor organizations voiced support for the proposed salary threshold or higher. The
Department re-visited the intent of the regulation which was to protect Pennsylvania workers and thus
determined the methodology of using the io” percentile of exempt worker wages in Pennsylvania to
determine the salary threshold was the best method to achieve the Department’s purpose. Similarly, the
use of the federal government’s methodology of setting the salary threshold according to the salary data

from the Southern region also does not protect Pennsylvania workers since, like the data in the
Department’s proposed regulation, the data is not reflective of salaries paid to Pennsylvania’s workers.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

There are no special provisions for small businesses as the MWA’s definition for employer does not
distinguish between the size of the business, The final regulation benefits all employees including those

who are minorities or elderly.
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While this regulation contains no special provisions for farmers, the MWA already exempts labor on a

farm from the MWA’s minimum wage and overtime protections. 43 P.S. § 333.105(a)(1).

(26) Include a description of any alternative regulatory provisions which have been considered and

rejected and a statement that the least burdensome acceptable alternative has been selected.

The initial proposed rulemalcing used the 30th percentile of all full-time salaried employees in the

Northeast for the salary threshold, or $47,892. The Department received comments that the proposed

salary threshold of $47,892 was excessive. Several commentators stated that the use of the
percentile of salaried individuals in the northeast census region put Pennsylvania in a region with high-
wage states such as New York and Massachusetts, and did not consider economic factors specific to
Pennsylvania. The Department then considered the intent of the overtime exemption regulation, and re
visited past USDOL mlemaldngs on this topic, including the history of the salary threshold and how it

has been set in previous rulemakings. Thus, the salary threshold has been set at the weighted average of
10th percentile exempt occupations in Pennsylvania, or $45,500, which both fulfills the intent of the
regulation while being less burdensome to employers.

USDOL’s recent rulemaking set the federal salary threshold at the 20th percentile of salaried workers in
the South, or $35,568. The Department rejects USDOL’s methodology in setting Pennsylvania’s salary
threshold for two reasons. First, the Department uses data based on exempt full-time workers, rather
than USDOL’s methodology of using data based on all full-time workers. In addition, the Department

believes that using salary data for only exempt classifications rather than all classifications more
accurately sets a threshold for workers to qualify for an EAP exemption. The setting of the salary

threshold “at the lower end of the range of salaries” for exempt occupations cannot be accurately carried

out if the data used to determine a lower range includes data on all salaries. During the Department’s

review of 800 Standard Occupational Classification codes, 300 were deemed to have duties that meet the

definition of exempt, while 500 were deemed to be potentially non-exempt. Further, exempt
occupations, especially the “executive” category, employ fewer people than non-exempt occupations, as

non-management employees generally outnumber management employees in most establishments.

Therefore, including data on all salaried employees will dilute the data set, providing a skewed lower

end of the range of salaries than would be provided by considering only data on exempt occupations.

Second, the Department uses wage information that is specific to Pennsylvania to determine the salary

threshold, rather than USDOL’s methodology of setting the threshold using the 20th percentile of
workers in the nation’s lowest wage region. USDOL’s use of income percentile in the lowest wage

region ensures the federal salary threshold meets the intent of the salary level test nationwide; that is,
that the threshold, even if used in the lowest wage areas of the country, would be highly unlikely to
include acttrnl executive, administrative, and professional employees. However, the use of USDOL’s

threshold in Pennsylvania does not allow the Commonwealth to flilifil the intent of the salary level test,

as it is not indicative of the wages paid to exempt Pennsylvania workers.

The Department proposed to eliminate the use of the short and long duties test in the proposed
rulemaking; however, the definitions proposed still differed from the federal definitions. The business
community expressed confusion in understanding the differences between Pennsylvania’s duties test and

the federal duties test. The Department considered this feedback, reviewed the federal definitions, and

has updated its final regulation to more closely align Pennsylvania’s duties test with the federal duties

test.
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The Department proposed allowing up to 10 percent of the salary threshold to be met through
discretionary bonus or incentive payments, paid no less than quarterly. Some commenters wrote that the
payment of bonuses on a quarterly is cumbersome to employers and does not align with current business
practices. The Department has changed this payment to a no less than an annual payment.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defmed in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performance standards for small businesses to replace design or

operational standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

a) The establishment of less stringent compliance or reporting requirements for small
businesses;

The proposed regulation does not require the regulated community to complete any additional forms or
reports. However, the regulation may affect an employer’s recordkeeping requirements depending on
how it chooses to address employees who are not paid the proposed minimum salary threshold.

Generally, employers must maintain records of an employee’s thll name, home address, hourly rate of

pay, occupation, time and day of the workweek’s beginning, number of hours worked daily and weekly,
total wages due for hours worked during the workweek, overtime compensation for the workweek,
additions to or deductions from wages, allowances, total wages paid each pay period, date of payment
and pay period covered, and any special certificates for students and learners. 34 Pa. Code § 231.31. The
regulations contain an exception to certain recordkeeping requirements for EAP exempt employees. For

EAP exempt employees, employers do not have to maintain record of the regular hourly rate of pay,
time and day of the workweek’s beginning, number of hours worked daily and weekly, total wages due

for hours worked during the workweek, and overtime compensation for the workweek.

As a result, an employer that changes an employee’s payment status from salary to hourly will have to
maintain additional information for that employee’s work arrangement. The employer’s inconvenience

is minimized since an employer is already required to maintains this information for its hourly
employees and should have a system in place to accommodate the new employees it would have to
track.

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses;
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The initial salary threshold is $684 per week. Effective January 1, 2020, small businesses who engage

in any interstate commerce will already be required to comply with USDOL’s rule raising their EAP

salary thresholds to that amount. As such, the Department’s rulemaking has no effect on these

businesses. This rulemaking does not raise the salary threshold past USDOL’s amount for one year afier

publication in the Pennsylvania Bulletin. The one-year implementation period provides small business

with enough time to comply. The Department will conduct outreach sessions before the higher

threshold goes into effect and will publish educational information on its website.

c) The consolidation or simplification of compliance or reporting requirements for small
businesses;

The final-form regulation does not require regulated entities to complete any additional forms or reports.

d) The establishment of performance standards for small businesses to replace design or
operational standards required in the regulation;

Not applicable

e) The exemption of small businesses from all or any part of the requirements contained in the
regulation.

The MWA does not exempt businesses from the minimum wage or overtime based on employer size.

28) If data is the basis for this regulation, please provide a description of the data, explain in detail how

the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable

data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in

a searchable electronic format or provide a list of citations and internet links that, where possible, can be

accessed in a searchable format in lieu of the actual material. If other data was considered but not used,

please explain why that data was determined not to be acceptable.

Regarding the Estimated Number of ImDacted Workers:

According to the Economic Policy Institute (EPI), 61,000 Pennsylvanian workers will be directly
affected by the overtime protections under the 2019 USDOL EAP Overtime Exemptions rule.

95,000 Pennsylvanian workers will be directly affected by overtime protections under a Pennsylvania

EAP overtime salary threshold of $780 per week, or $40,560 per year; of that 95,000, 34,000 workers

make more than $35,568 per year but less than $40,560 per year.

143,000 Pennsylvanian workers will be directly affected by overtime protections under a Pennsylvania

EAP overtime salary threshold of $875 per week, or $45,500 per year; of that 143,000, 82,000 workers

make more than $35,568 per year but less than $45,500 per year.
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EPI data is based on an analysis of pooled Current Population Survey Outgoing Rotation Group

microdata, 2016-2018, following the methodology used in the USDOL’s 2019 final rule. Pennsylvania

does not have access to this data; however, the number of affected workers aligned with CWIA’s

projection of affected workers. In addition, the use of CPS data provides demographics information

such as gender, ethnicity, and occupation and industry distribution of affected workers.

Regarding the Proposed Salary Threshold

The Department utilizes Occupational Employment Statistics (OES) survey data to determine the
weighted average 0 percentile wage of all exempt occupations. The Occupational Employment

Statistics (OES) survey is a semi-annual survey measuring employment and wage rates for more than

800 occupational classifications for wage and salary workers in nonfarm establishments throughout the

nation. OES is a cooperative effort between the Bureau of Labor Statistics (BLS) and the State

Workforce Agencies (SWAs). BLS funds the survey and provides the procedures and technical support,

while the SWAs collect most of the data, OES estimates are constructed from a sample of about 1.2

million establishments nationally (about 45,000 in Pennsylvania) over a three-year period. Responses

are obtained by mail, Internet or other electronic means, email, telephone, or personal visit.

While the OES data does not delineate who is a salary worker versus hourly worker, it is specific to

Pennsylvania. Further, the Department’s labor market information bureau, the Center for Workforce

Information and Analysis (CWIA), looked at more than 800 Standard Occupational Classification

(SOC) titles and determined that roughly 300 SOC titles have job duties that reasonably fall into the

exempt executive, administrative, and professional categories.

Using Pennsylvania’s Occupational Employment Statistics (OES) data for 2018, the most recent year for

which this data is available, CWIA identified the employment volume and 10th percentile wage for each

exempt occupation. The percentile wage was multiplied by total employment to create a weighted

0 percentile wage for each exempt occupation. CWIA then aggregated total employment across all

exempt occupations, aggregated weighted 10th percentile wages for total weighted 10th percentile wage

across all exempt occupations, and divided the aggregated weighted 101h percentile wage by aggregated

employment to determine the average 10th percentile wage of all exempt workers, which is $45,533.

A spreadsheet including the 800 exempt and non-exempt occupations has been included with this
submission, and includes the 10th percentile wage for each occupation.

Regarding Cost Estimates to Employers

The Department reviewed USDOL’s methodology for calculating cost to employers regarding initial

compliance and developed a parallel methodology using Pennsylvania-specific data whenever possible.

For instance, in measures that uses the median salary for a specific occupation nation-wide, the
Department has used the median salary for that occupation in Pennsylvania (Section VI.D.iii.2 of the

USDOL regulation states that it assumed the median adjusted wage of a mid-level human resource

worker to be $43.38, however, in Section VI.DAii.3 they refer to the same number ($43.38) as the
“average” adjusted wage of a mid-level human resource worker).

The regulatory familiarization cost to the regulated community in Pennsylvania is based on a median

hourly wage of $30.19 for a human resources specialist in Pennsylvania plus benefits cost equaling 46%
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base salary plus overhead cost at 17% base salary multiplied by 1 hour multiplied by the total number of

establishments in Pennsylvania, 282,911.

The adjustment cost to the regulated community in Pennsylvania is based on a median hourly wage of

$30.19 for a human resources specialist in Pennsylvania plus benefits cost equaling 46% base salary plus

overhead cost at 17% base salary multiplied by 1.25 hours multiplied by the total number of affected

workers in Year 1 (FY 2020-202 1) of the phased-in salary threshold, 34,000. This calculation was

replicated for FY 2021-2022 when 48,000 will be affected by the second phase of the threshold increase.

The managerial cost to the regulated community in Pennsylvania is based on a median hourly wage of

$30.19 for a human resources specialist in Pennsylvania plus benefits cost equaling 46% plus overhead

cost at 17% base salary multiplied that by 8.67 hours (the additional time—lO minutes per week per

worker—spent annually by a manager to schedule and monitor each affected worker expected to be

reclassified as nonexempt, overtime eligible because of the rule and whose hours are adjusted) and

multiplied by the number of affected workers in FY 2021(7,956) determined by multiplying the number

of affected workers by a constant developed through CWIA and EPI analysis. While USDOL used the

median salary of a manager for this calculation, it is more likely that such managerial monitoring and

scheduling would be done by a front-line supervisor such as a mid-level human resource professional.

For this reason, the wage cost for each of the total direct costs is the same.

Using the USDOL estimates of payroll cost of compliance from the 2016 rule and the 2019 rule, the

Department calculated estimates of the average payroll cost of compliance per worker in Pennsylvania

with lower and upper bounds proportionate to the 2019 and 2016 rule averages, respectively. To come

up with an average payroll cost of compliance for the federal overtime rule, the Department divided the

estimated overtime payroll cost calculated in the final regulation by the total number of workers affected

by the regulation, using the same method for both 2019 and 2016 since both rules used the same

methodology. A ratio was generated of the new Pennsylvania threshold and the 2019 and 2016 federal

thresholds to generate an approximation lower (2019) and upper (2016) bounds of the average payroll

cost per affected worker in Pennsylvania.

Regarding the Estimated Economic Benefit to Pennsylvania

IMPLAN modeling was used to estimate the economic effects this regulation would have on

Pennsylvania. IMPLAN is economic analysis system that analyzes inter-industry supply chains and

linkages at the nation, state and county level using input-output accounting (1-0). The system is

designed to assess the effects of a real or hypothetical economic event in a region. An economic event is

a condition or initiative that increases or declines economic activity in a region as measured in output

(sales), income, employment and taxes. Economic activity may be the creation or loss ofjobs from a

business opening or closing, or the increase or reduction of capital spending by a government grant or

policy, or the setting up of a business incubator, to name a few examples.

(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: 60 days

B. The date or dates on which any public meetings or hearings
will be held: For the proposed

rulemaking, a meeting was held with the Minimum Wage Advisory Board on January 10, 2018. The
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House held a hearing on September 5, 2018. The Department held stakeholder roundiable meetings on
May 21, May 22, May 28, May 29, June 4, June 5 and June 6,2019.

C. The expected date of delivery of the final-form regulation: October 17, 2019

D. The expected effective date of the final-form regulation: Date of publication in the
Pennsylvania Bulletin.

E. The expected date by which compliance with the final-form
regulation will be required: Date of publication in the

Pennsylvania Bulletin.

F. The expected date by which required permits, licenses or other
approvals must be obtained: Not applicable.

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Department will closely review the overtime complaints it receives concerning the EAP exemptions

for any unintended consequences and for any trends in misapplication. Also, the Department will
conduct outreach and educational sessions after publication of the final rulemaking in the Pennsylvania

Bulletin. During this outreach and educational sessions, the Department will solicit comments on the
regulation and keep track of common themes or issues.
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10th Percentile Occupational Wages for Pennsylvania Workers (2018)
(NB indicates that the wage for that occupation is not releasable)

: 10U

e
Occupati Perc:nt—

00-0000 Total, All Occupations $19,480 N/A

11-1011 Chief Executives $110,300 Exempt

11-1021 General & Operations Managers $52,970 Exempt

11-1031 Legislators NB Exempt

11-2011 Advertising & Promotions Managers $52,760 Exempt

11-2021 Marketing Managers $83,620 Exempt

11-2022 Sales Managers $71,510 Exempt

11-2031 Public Relations & Fundraising Managers $66,590 Exempt

11-3011 AdminIstrative Services Managers $65,060 Exempt

11-3021 Computer & information Systems Managers $90,540 Exempt

11-3031 Financial Managers $79,120 Exempt

11-3051 industrial Production Managers $66,040 Exempt

11-3061 Purchasing Managers $76,750 Exempt

11-3071 Transportation, Storage, & Distribution Managers $70,050 Exempt

11-3111 Compensation & Benefits Managers $80,810 Exempt

11-3121 Human Resources Managers $74,560 Exempt

11-3131 Training & Development Managers $71,560 Exempt

11-9013 Farmers, Ranchers, & Other Agricultural Managers $60,000 Exempt

11-9021 Construction Managers $53,510 Exempt

11-9031 Education Administrators, Preschool & Chfldcare Center/Program $32,320 Exempt

11-9032 Education Administrators, Elementary & Secondary School $67,040 Exempt

11-9033 Education Administrators, Postsecondary $55,420 Exempt

11-9039 Education Administrators, All Other $45,430 Exempt

11-9041 Architectural & Engineering Managers $95,790 Exempt

11-9051 Food Service Managers $40,250 Exempt

11-9061 Funerai Directors $65,520 Exempt

11-9071 Gaming Managers $57,800 Exempt

11-9081 Lodging Managers $36,600 Exempt

11-9111 Medicai & Health Services Managers $53,360 Exempt

11-9121 Natural Sciences Managers $59,080 Exempt

11-9131 Postmasters & Mali Superintendents $65,910 Exempt

11-9141 Property, Real Estate, & Community Association Managers $39,620 Exempt

u-gist social & Community Service Managers $41,790 Exempt

11-9161 Emergency Management Directors $41,500 Exempt

11-9199 Managers, All Other $69,650 Exempt

13-1011 Agents & Business Managers of Artists, Performers, & Athletes $38,670 Exempt

13-1020 Buyers & Purchasing Agents (OES Aggregate) $40,050 Exempt

13-1031 Claims Adjusters, Examiners, & investigators $39,960 Exempt

13-1032 Insurance Appraisers, Auto Damage $45,390 Exempt

13-1041 ComplIance Officers $39,650 Exempt

13-1051 Cost Estimators $41,460 Exempt

13-1071 Human Resources Specialists $39,000 Exempt

13-1075 Labor Relations Specialists $23,800 Exempt

13-1081 Logisticians $52,320 Exempt

13-1111 Management Anaiysts $51,060 Exempt

13-1121 Meeting, Convention, & Event Planners $26,240 Exempt

13-1131 Fundraisers $36,050 Exempt

13-1141 CompensatIon, Benefits, & Job Analysis Specialists $43,510 Exempt



10th percentile Occupational Wages for Pennsylvania Workers (2018)
(NR indicates that the wage for that occupation is not releasable)

.
-- 10th Overtiflie.

d sp peentiIe EltY

13-1151 TraIning & Development Specialists $36,060 Exempt

13-1161 Market Research Analysts & Marketing Specialists $35,000 Exempt

13-1199 BusIness Operations Specialists, Mi Other $46,090 Exempt

13-2011 Accountants & Auditors $43,920 Exempt

13-2021 AppraIsers & Assessors of Real Estate $30,140 Exempt

13-2031 Budget Analysts $50,440 Exempt

13-2041 Credit Analysts $48,440 Exempt

13-2051 Financial Analysts $50,990 Exempt

13-2052 Personal Financial Advisors $43,390 Exempt

13-2053 Insurance Underwriters $43,800 Exempt

13-2061 Financial Examiners $52,320 Exempt

13-2071 credit Counselors $35,240 Exempt

13-2072 Loan Officers $34,520 Exempt

13-2081 Tax Examiners & Collectors, & Revenue Agents $17,330 Exempt

13-2082 Tax Preparers $19,100 Non-exempt

13-2099 Financial Specialists, All Other $42,300 Exempt

15-1111 Computer & Information Research Scientists $65,940 Exempt

15-1121 Computer Systems Analysts $55,320 Exempt

15-1122 informatIon Security Analysts $60,010 Exempt

15-1131 Computer Programmers $51,440 Exempt

15-1132 software Developers, Applications $59,320 Exempt

15-1133 Software Developers, systems Software $65,890 Exempt

15-1134 Web Developers $39,580 Exempt

15-1141 Database Administrators $48,580 Exempt

15-1142 Network & Computer Systems Administrators $49,210 Exempt

15-1143 Computer Network Architects $60,350 Exempt

15-1151 Computer User Support Specialists $32,670 Exempt

15-1152 Computer Network Support Specialists $38,590 Exempt

15-1199 Computer Occupations, All Other $47,050 Exempt

15-2011 Actuaries $65,640 Exempt

15-2021 MathematIcians $50,260 Exempt

15-2031 operations Research Analysts $52,000 Exempt

15-2041 StatisticIans $46,270 Exempt

15-2090 Miscellaneous Mathematical Science (OES Aggregate) NH Exempt

17-1011 Architects, Except Landscape & Naval $46,020 Exempt

17-1012 Landscape Architects $40,340 Exempt

17-1021 Cartographers & Photogrammetrists $42,800 Exempt

17-1022 Surveyors $34,920 Exempt

17-2011 Aerospace Engineers $70,710 Exempt

17-2021 AgrIcultural Engineers $54,310 Exempt

17-2031 Biomedical Engineers $41,840 Exempt

17-2041 ChemIcal Engineers $64,530 Exempt

17-2051 Civil Engineers $54,330 Exempt

17-2061 Computer Hardware Engineers $65,030 Exempt

17-2071 Eiectrlcai Engineers $58,950 Exempt

17-2072 Electronics Engineers, Except Computer $58,850 Exempt

17-2081 Environmental Engineers $55,870 Exempt

17-2111 Health & Safety Engineers, Except Mining Safety Engineers & Inspectors $63,990 Exempt



10th Percentile Occupational Wages for Pennsylvania Workers (2018)

(NB indicates that the wage for that occupation is not releasable)
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17-2112 industrIal Engineers $56,780 Exempt

17-2121 Marine Engineers & Naval Architects NB Exempt

17-2131 Materials Engineers $54,640 Exempt

17-2141 Mechanical Engineers $54,250 Exempt

17-2151 Mining & Geological Engineers, Including Mining Safety Engineers $62,870 Exempt

17-2161 Nuclear Engineers $80,780 Exempt

17-2171 Petroleum Engineers $71,850 Exempt

17-2199 EngIneers, All Other $55,240 Exempt

17-3011 Architectural & Civil Drafters $33,330 Non-exempt

17-3012 Electrlcai & Electronics Drafters $39,190 Non-exempt

17-3013 Mechanical Drafters $34,430 Non-exempt

17-3019 Drafters, All Other $34,500 Non-exempt

17-3021 Aerospace Engineering & Operations Technicians NB Non-exempt

17-3022 Civil Engineering Technicians $35,850 Non-exempt

17-3023 Electrical & Electronics Engineering Technicians $33,190 Non-exempt

17-3024 Electro-Mechanical Technicians $32,060 Non-exempt

17-3025 Environmental Engineering Technicians $29,200 Non-exempt

17-3026 Industrial Engineering Technicians $35,550 Non-exempt

17-3027 Mechanical Engineering Technicians $34,460 Non-exempt

17-3029 Engineering Technicians, Except Drafters, All Other $33,270 Non-exempt

17-3031 Surveying & Mapping Technicians $27,580 Non-exempt

19-1011 Animal Scientists $28,390 Exempt

19-1012 Food Scientists & Technologists $46,130 Exempt

19-1013 soil & Plant Scientists $37,340 Exempt

19-1021 Biochemists & Biophysicists $53,770 Exempt

19-1022 Microbiologists $50,250 Exempt

19-1023 ZoologIsts & Wildlife Biologists $44,160 Exempt

19-1029 Biological Scientists, All Other $43,260 Exempt

19-1031 Conservation Scientists $29,650 Exempt

19-1032 Foresters $38,800 Exempt

19-1041 EpidemiologIsts $42,300 Exempt

19-1042 Medical Scientists $59,890 Exempt

19-1099 Life Scientists, All Other $52,890 Exempt

19-2011 Astronomers Exempt

19-2012 Physicists $56,080 Exempt

19-2021 Atmospheric & Space Scientists $73,590 Exempt

19-2031 Chemists $40,670 Exempt

19-2032 Materials Scientists $62,290 Exempt

19-2041 Environmental Scientists & Specialists $43,940 Exempt

19-2042 Geoscientists $52,420 Exempt

19-2043 Hydroiogists NB Exempt

19-2099 Physical Scientists, All Other $75,270 Exempt

19-3011 Economists $47,440 Exempt

19-3022 Survey Researchers $30,970 Exempt

19-3031 Clinical, Counseling, & School Psychologists $48,320 Exempt

19-3032 industrial-Organizational Psychologists $45,950 Exempt

19-3039 Psychologists, AU Other $43,020 Exempt

19-3041 Sociologists $66,170 Exempt



10th Percentile Occupational Wages for Pennsylvania Workers (2018)
(NB indicates that the wage for that occupation Is not releasable)
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19-3051 Urban & Regional Planners $40,610 Exempt

19-3091 Anthropologists & Archeologists $38,450 Exempt

19-3092 Geographers $38,810 Exempt

19-3093 HistorIans $35,350 Exempt

19-3094 Political Scientists $53,060 Exempt

19-3099 SocIal Scientists & Related Workers, All Other $59,800 Exempt

19-4011 Agricultural & Food Science Technicians $27,570 Non-exempt

19-4021 BIological TechnIcIans $30,800 Non-exempt

19-4031 ChemIcal Technicians $29,230 Non-exempt

19-4041 Geological & Petroleum Technicians $26,540 Non-exempt

19-4051 Nuclear Technicians $69,950 Non-exempt

19-4061 social Science Research Assistants $28,160 Non-exempt

19-4091 Environmental Science & Protection Technicians $27,970 Non-exempt

19-4092 Forensic Science Technicians $33,310 Non-exempt

19-4093 Forest & Conservation Technicians $33,220 Non-exempt

19-4099 Life, Physical, & Social Science Technicians, All Other $29,960 Non-exempt

21-1012 Educational, Guidance, School, & Vocational Counselors $34,100 Exempt

21-1013 Marriage & Family Therapists $34,930 Exempt

21-1015 Rehabflltation Counselors $23,590 Exempt

21-1018 substance Abuse, Behavioral Disorder & Mental Health Counselors (OES Aggregate) $29,140 Exempt

21-1019 Counselors, All Other $34,840 Exempt

21-1021 Child, Family, & School Social Workers $28,330 Exempt

21-1022 Healthcare Social Workers $35,050 Exempt

21-1023 Mental Health & Substance Abuse Social Workers $25,910 Exempt

21-1029 Social Workers, All Other $39,550 Exempt

21-1091 Heaith Educators $34,090 Exempt

21-1092 ProbatIon Officers & Correctional Treatment Specialists $33,790 Exempt

21-1093 social & Human Service Assistants $24,020 Non-exempt

21-1094 Community Health Workers $27,530 Non-exempt

21-1099 Con,munity & Social Service Specialists, Other $24,170 Exempt

21-2011 Clergy $23,960 Exempt

21-2021 Directors1 Religious Activities & Education $17,480 Exempt

21-2099 RelIgious Workers, Au Other $16,830 Exempt

23-1011 Lawyers $53,980 Exempt

23-1012 Judicial Law Clerks $26,750 Exempt

23-1021 Administrative Law Judges, Adjudicators, & Hearing Officers $47,800 Exempt

23-1022 Arbitrators, Mediators, & Concliiators $35,950 Exempt

23-1023 Judges, Magistrate Judges, & Magistrates $43,410 Exempt

23-2011 Paraiegals & Legal Assistants $30,860 Non-exempt

23-2091 Court Reporters .
$29,800 Non-exempt

23-2093 Title Examiners, Abstractors, & Searchers $26,970 Non-exempt

23-2099 Legal Support Workers, All Other $39,470 Non-exempt

25-1011 Business Teachers, Postsecondary $31,530 Exempt

25-1021 Computer Science Teachers, Postsecondaiy $36,250 Exempt

25-1022 Mathematical Science Teachers, Postsecondary $35,710 Exempt

25-1031 Architecture Teachers, Postsecondaiy NR Exempt

25-1032 Engineering Teachers, Postsecondary $39,860 Exempt

25-1041 AgrIcultural Sciences Teachers, Postsecondary $56,680 Exempt



10th Percentile Occupational Wages for Pennsylvania Workers (2018)

(NR indicates that the wage for that occupation is not releasable)
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25-1042 BIological Science Teachers, Postsecondary $41,010 Exempt

25-1043 Forestry & Conservation Science Teachers, Postsecondary $57,580 Exempt

25-1051 Earth/Marine/Space Sciences Teachers, Postsecondary $40,500 Exempt

25-1052 Chemistry Teachers, Postsecondary $42,040 Exempt

25-1053 Environmental Science Teachers, Postsecondary $46,410 Exempt

25-1054 Physics Teachers, Postsecondaiy $43,160 Exempt

25-1061 Anthropology & Archeology Teachers, Postsecondary $48,270 Exempt

25-1062 Area, Ethnic & CulturalTeachers, Postsecondary $37,900 Exempt

25-1063 EconomIcs Teachers, Postsecondary $51,350 Exempt

25-1064 Geography Teachers, Postsecondary $39,010 Exempt

25-1065 Political Science Teachers, Postsecondary $40,530 Exempt

25-1066 Psychology Teachers, Postsecondary $38,440 Exempt

25-1067 sociology Teachers, Postsecondary $37,500 Exempt

25-1069 Social Sciences Teachers, Postsecondary $34,180 Exempt

25-1071 Health Specialties Teachers, Postsecondary $33,640 Exempt

25-1072 Nursing instructors & Teachers, Postsecondary $39,370 Exempt

25-1081 Education Teachers, Postsecondary $27,540 Exempt

25-1082 LibraryScienceTeachers, Postsecondary $43,760 Exempt

25-1111 Criminal Justice & Law Enforcement Teachers, Postsecondary $37,160 Exempt

25-1112 Law Teachers, Postsecondary $18,650 Exempt

25-1113 SocIal Work Teachers, Postsecondary $19,370 Exempt

25-1121 Art, Drama & Music Teachers, Postsecondary $33,800 Exempt

25-1122 communications Teachers, Postsecondary $36,140 Exempt

25-1123 English Language & Literature Teachers, Postsecondary $34,350 Exempt

25-1124 Foreign Language & Literature Teachers, Postsecondaiy $34,920 Exempt

25-1125 HIstory Teachers, Postsecondary $39,210 Exempt

25-1126 Philosophy & Religion Teachers, Postsecondary $39,140 Exempt

25-1191 Graduate Teaching Assistants $20,260 Non-exempt

25-1192 Home Economics Teachers, Postsecondary NB Exempt

25-1193 Recreation & Fitness Teachers, Postsecondary $33,710 Exempt

25-1194 vocational Education Teachers, Postsecondary $32,420 Exempt

25-1199 PostsecondaryTeachers, Other NR Exempt

25-2011 preschool Teachers $19,730 Non-exempt

25-2012 Kindergarten Teachers $35,930 Exempt

25-2021 Elementary Schooi Teachers $41,820 Exempt

25-2022 MIddle School Teachers $37,560 Exempt

25-2023 Career/Technical Education Teachers, Middle School $50,230 Exempt

25-2031 secondary School Teachers $41,340 Exempt

25-2032 Career/Technical Education Teachers, Secondary school $42,540 Exempt

25-2051 special Education Teachers, Preschaoi $36,220 Exempt

25-2052 special Education Teachers, Kindergarten & Eiementary School $42,530 Exempt

25-2053 special Education Teachers, Middle School $42,830 Exempt

25-2054 Special Education Teachers, Secondary school $41,490 Exempt

25-2059 Special Education Teachers, All Other $52,510 Exempt

25-3011 Adult Basic & secondary Education & Literacy Teachers & instructors $34,100 Exempt

25-3021 Self-Enrichment Education Teachers $18,630 Non-exempt

25-3097 Substitute Teachers $18,590 Non-exempt

25-3098 Teachers & Instructors, All Other $18,880 Exempt
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25-4011 Archivists $25,910 Exempt

25-4012 Curators $20,090 Exempt

25-4013 Museum Technicians & Conservators $23,870 Exempt

25-4021 Librarians $30,750 Exempt

25-4031 LibraryTechniclans $19,540 Non-exempt

25-9011 AudIo-Visual & Multimedia Collections Specialists $32,400 Exempt

25-9021 Farm & Home Management Advisors $40,900 Exempt

25-9031 Instructional Coordinators $37,870 Exempt

25-9041 Teacher Assistants $17,700 Non-exempt

25-9099 EducatIon, Training, & Library Workers, All Other $20,370 Exempt

27-1011 Art Directors $51,230 Exempt

27-1012 Craft Artists NR Non-exempt

27-1013 Fine Artists NR Exempt

27-1014 Multimedia Artists & Animators $37,440 Exempt

27-1019 ArtIsts & Related Workers, All Other $33,310 Non-exempt

27-1021 Commercial & Industrial Designers $41,510 Exempt

27-1022 Fashion Designers $26,620 Exempt

27-1023 Floral Designers $18,460 Non-exempt

27-1024 Graphic Designers $28,660 Exempt

27-1025 Interior DesIgners $32,690 Exempt

27-1026 MerchandIse Dlspiayers & Window Trimmers $17,630 Non-exempt

27-1027 Set & Exhibit Designers $26,200 Exempt

27-1029 Designers, All Other $22,990 Exempt

27-2011 Actors Non-exempt

27-2012 Producers & Directors $33,470 Exempt

27-2021 Athletes & Sports Competitors $17,310 Exempt

27-2022 Coaches & Scouts $17,200 Exempt

27-2023 Umpires, Referees, & Other Sports Officials $18,000 Non-exempt

27-2031 Dancers Non-exempt

27-2032 Choreographers $24,140 Non-exempt

27-2041 MusIc Directors & Composers $17,770 Exempt

21-2042 MusicIans & Singers Non-exempt

27-2099 Entertainers & Performers, Sports & Related Workers, All Other NR Non-exempt

27-3011 Radio & Television Announcers $17,210 Exempt

27-3012 Public Address System & Other Announcers $18,630 Non-exempt

27-3021 Broadcast News Analysts NR Exempt

27-3022 Reporters & Correspondents $21,600 Exempt

27-3031 Public Relations Specialists $31,500 Exempt

27-3041 Editors $30,540 Exempt

27-3042 Technical Writers $41,550 Exempt

27-3043 WrIters & Authors $29,820 Exempt

27-3091 Interpreters & Translators $31,210 Exempt

27-3099 Media & Communication Workers, All Other $22,440 Non-exempt

27-4011 Audio & Video EquipmentTechnlcians $25,190 Non-exempt

27-4012 Broadcast Technicians $17,660 Non-exempt

27-4013 Radio Operators NR Non-exempt

27-4014 Sound Engineering Technicians -
$21,700 Non-exempt

274021 Photographers $17,520 Non-exempt
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27-4031 Camera Operators, Television, Video, & Motion Picture $18,360 Exempt

27-4032 Film & Video Editors $32,510 Exempt

27-4099 Media & Communication Equipment Workers, All Other $54,630 Non-exempt

29-1011 ChIropractors $24,260 Exempt

29-1021 Dentists, General $63,850 Exempt

29-1022 oral & Maxiilofaciai Surgeons $57,910 Exempt

29-1023 Orthodontists $160,650 Exempt

29-1024 Prosthodontists Exempt

29-1029 Dentists, All Other Specialists $61,000 Exempt

29-1031 DietItians & Nutritionists $34,860 Exempt

29-1041 OptometrIsts $58,980 Exempt

29-1051 Pharmacists $72,670 Exempt

29-1061 Anesthesiologists $162,380 Exempt

29-1062 FamIly & General Practitioners $95,370 Exempt

29-1063 internists, General $63,690 Exempt

29-1054 Obstetricians & Gynecologists $91,300 Exempt

29-1065 PedIatricians, General $92,920 Exempt

29-1066 Psychiatrists $92,810 Exempt

29-1067 Surgeons $109,790 Exempt

29-1069 Physicians & Surgeons, Other $57,230 Exempt

29-1071 Physician Assistants $67,580 Exempt

29-1081 PodiatrIsts $454690 Exempt

29-1122 Occupational Therapists $54,330 Exempt

29-1123 Physical Therapists $57,240 Exempt

29-1124 Radiation Therapists $56,330 Non-exempt

29-1125 Recreational Therapists $24,160 Exempt

29-1126 Respiratory Therapists $41,950 Non-exempt

29-1127 Speech-Language Pathoiogists $52,040 Exempt

29-1128 Therapists, All Other $32,060 Exempt

29-1129 Therapists, Other $34,020 Exempt

29-1131 veterinarians $56,210 Exempt

29-1141 RegIstered Nurses $51,950 Exempt

29-1151 Nurse Anesthetists $121,470 Exempt

29-1161 Nurse Midwives $64,830 Exempt

29-1171 Nurse Practitioners $66,920 Exempt

29-1181 AudIologIsts $54,860 Exempt

29-1199 Health Diagnosing & Treating Practitioners, All Other $51,690 Exempt

29-2010 ClInical Laboratory Technologists & Technicians (OES Aggregate) $30,650 Non-exempt

29-2021 Dental Hygienists $50,610 Non-exempt

29—2031 Cardiovascular Technologists & Technicians $31,540 Non-exempt

29-2032 DiagnostIc Medical Sonographers $48,400 Non-exempt

29-2033 Nuclear Medicine Technoiogists $52,130 Non-exempt

29-2034 Radiologlc Technologists & Technicians $36,920 Non-exempt

29-2035 Magnetic Resonance Imaging Technologists $45,980 Non-exempt

29-2041 Emergency Medical Technicians & Paramedics $21,180 Non-exempt

29-2051 DIetetic Technicians $20,260 Non-exempt

29-2052 Pharmacy Technicians $20,890 Non-exempt

29-2053 Psychiatric Technicians $24,010 Non-exempt
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29-2054 RespiratoryTherapyTechniclans $28,110 Non-exempt

29-2055 Surgical Technologists $33,300 Non-exempt

29-2056 Veterinary Technologists & Technicians $24,720 Non-exempt

29-2057 ophthalmic Medical Technicians $23,140 Non-exempt

29-2061 LIcensed Practical & Licensed Vocationai Nurses $34,980 Non-exempt

29-2071 MedIcal Records & Health Information Technicians $27,210 Non-exempt

29-2081 OpticIans, Dispensing $23,830 Non-exempt

29-2091 Onhotists & Prosthetists $39,550 Exempt

29-2092 HearIng Aid speciaiists $29,190 Non-exempt

29-2ogg Health Technologists & Technicians, Other $27,760 Non-exempt

29-9011 Occupational Health & Safety SpecialIsts $41,620 Exempt

29-9012 occupational Health &SafetyTechnicians $33,540 Non-exempt

29-9091 Athletic Trainers $33,330 Exempt

29-9092 Genetic Counselors $39,620 Exempt

29-9099 Heaithcare Practitioner & Technical Workers, Other $36,050 Non-exempt

31-1011 Home Health Aides $20,020 Non-exempt

31-1013 PsychIatric Aides $23,510 Non-exempt

31-1014 Nursing Assistants $23,680 Non-exempt

31-1015 Orderlies $21,920 Non-exempt

31-2011 occupational Therapy Assistants $39,710 Non-exempt

31-2012 Occupational Therapy Aides $22,390 Non-exempt

31-2021 Physical Therapist Assistants $35,610 Non-exempt

31-2022 Physical Therapist Aides $19,300 Non-exempt

31-9011 Massage Therapists $21,350 Non-exempt

31-9091 Dental Assistants $26,070 Non-exempt

31-9092 MedIcal Assistants $24,310 Non-exempt

31-9093 Medical Equipment Preparers $26,140 Non-exempt

31-9094 Medical Transcriptionists $21,950 Non-exempt

31-9095 Pharmacy Aides $17,260 Non-exempt

31-9096 Veterinary Assistants & Laboratory Animal Caretakers $18,630 Non-exempt

31-9097 Phlebotomists $26,420 Non-exempt

31-9099 Healthcare Support Workers, Other $27,450 Non-exempt

33-1011 First-Line Supervisors of Correctional Officers NR Exempt

33-1012 FIrst-Line Supervisors of Police & Detectives $59,630 Exempt

33-1021 FIrst-Line Supervisors of Fire Fighting & Prevention Workers $59,370 Exempt

33-1099 First-LIne Supervisors of Protective Service Workers, All Other $28,140 Exempt

33-2011 Firefighters $30,820 Non-exempt

33-2021 Fire inspectors & Investigators $36,320 Non-exempt

33-2022 Forest Fire_inspectors_& Prevention_Specialists Non-exempt

33-3011 Bailiffs $17,810 Non-exempt

33-3012 Correctional Officers & Jailers $38,480 Non-exempt

33-3021 Detectives & Criminal Investigators $53,820 Non-exempt

33-3031 Fish & Game Wardens NR Exempt

33-3041 Parking Enforcement Workers $22,680 Non-exempt

33-3051 PolIce & Sheriffs Patrol Officers $35,650 Non-exempt

33-3052 rransit & Railroad Police NR Non-exempt

33-9011 Animal Control Workers $22,060 Non-exempt

33-9021 Private Detectives & investigators $29,710 Non-exempt
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33-9031 Gaming Surveillance Officers & Gaming investigators $31,510 Non-exempt

33-9032 Security Guards $18,950 Non-exempt

33-9091 Crossing Guards $17,040 Non-exempt

33-9092 Lifeguards, Ski Patrol, & Other Recreational Protective Service Workers $16,550 Non-exempt

33-9093 Transportation Security Screeners (Federal Only) NB Non-exempt

33-9099 Protective Service Workers, All Other $17,180 Non-exempt

35-1011 Chefs & Head Cooks $33,660 Exempt

35-1012 First-Line Supervisors of Food Preparation & Serving Workers $20,800 Exempt

35-2011 Cooks, Fast Food $16,590 Non-exempt

35-2012 cooks, Institution & Cafeteria $20,060 Non-exempt

35-2013 Cooks, Private Household $21,380 Non-exempt

35-2014 Cooks, Restaurant $17,730 Non-exempt

35-2015 Cooks, Short Order -
$18,700 Non-exempt

35-2019 Cooks, All Other $17,330 Non-exempt

35-2021 Food Preparation Workers $17,040 Non-exempt

35-3011 Bartenders $16,540 Non-exempt

35-3021 CombIned Food Preparation & Serving Workers, Including Fast Food $16,450 Non-exempt

35-3022 Counter Attendants, Cafeteria, Food Concession, & Coffee Shop $16,570 Non-exempt

35-3031 Walters & Waitresses $16,870 Non-exempt

35-3041 Food Servers, Nonrestaurant $16,970 Non-exempt

35-9011 DinIng Room & Cafeteria Attendants & Bartender Helpers $16,480 Non-exempt

35-9021 Dishwashers $16,680 Non-exempt

35-9031 Hosts & Hostesses, Restaurant, Lounge, & Coffee Shop $16,710 Non-exempt

35-9099 Food Preparation & Serving Related Workers, All Other $19,880 Non-exempt

37-loll First-Line Supervisors of Housekeeping & Janitorial Workers $26,150 Exempt

37-1012 FIrst-Line Supervisors of Landscaping, Lawn Service, & Groundskeeping Workers $33,170 Exempt

37-2011 Janitors & Cleaners, Except Maids & Housekeeping Cleaners $18,310 Non-exempt

37-2012 Maids & Housekeeping Cleaners $17,170 Non-exempt

37-2019 Bufldlng cleaning Workers, All Other NB Non-exempt

37-2021 Pest Control Workers $26,590 Non-exempt

37-3011 LandscapIng & Groundskeeping Workers $19,480 Non-exempt

37-3012 Pesticide Handlers, Sprayers, & Applicators, Vegetation $27,630 Non-exempt

37-3013 Tree Trimmers & Pruners $18,530 Non-exempt

37-3019 Grounds Maintenance Workers, All Other $41,670 Non-exempt

39-1010 First-Line Supervisors of Gaming Workers (OES Aggregate) $22,990 Exempt

39-1021 First-Line Supervisors of Personal Service Workers $24,920 Exempt

39-2011 AnImal Trainers $17,830 Non-exempt

39-2021 Nonfarni Animal Caretakers $16,950 Non-exempt

39-3011 GamIng Dealers $16,330 Non-exempt

39-3012 GamIng & Sports Book Writers & Runners $18,400 Non-exempt

39-3019 Gaming Service Workers, All Other $24,780 Non-exempt

39-3021 MotIon Picture Projectionists $16,470 Non-exempt

39-3031 Ushers, Lobby Attendants, &TicketTakers $16,400 Non-exempt

39-3091 Amusement & Recreation Attendants $16,320 Non-exempt

39-3092 Costume Attendants $21,420 Non-exempt

39-3093 Locker Room, Coatroom, & Dressing Room Attendants $16,430 Non-exempt

39-3099 EntertaInment Attendants & Related Workers, All Other $17,280 Non-exempt

39-4011 Embalmers NB Non-exempt
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39-4021 Funeral Attendants $17,500 Non-exempt

39-4031 Morticians, Undertakers & Funeral Directors $26,420 Non-exempt

39-5011 Barbers $17,390 Non-exempt

39-5012 HaIrdressers, Hairstylists, & Cosmetologists $16,720 Non-exempt

39-5091 Makeup Artists, Theatrical & Performance $23,280 Non-exempt

39-5092 Manicurists & Pedlcurists $16,490 Non-exempt

39-5093 Shampooers $16,380 Non-exempt

39-5094 Sklncare Specialists $19,760 Non-exempt

39-6011 Baggage Porters & Bellhops $17,350 Non-exempt

39-6012 Concierges $21,130 Non-exempt

39-7010 Tour & Travel Guides (OES Aggregate) $17,210 Non-exempt

39-9011 Childcare Workers $16,840 Non-exempt

39-9021 Personal Care Aides $19,670 Non-exempt

39-9031 Fitness Trainers & Aerobics instructors $18,120 Non-exempt

39-9032 RecreatIon Workers $17,080 Non-exempt

39-9041 ResIdential Advisors $20,610 Non-exempt

39-9099 Personal Care & Service Workers, All Other $17,740 Non-exempt

41-1011 First-LIne Supervisors of Retail Sales Workers $25,480 Exempt

41-1012 First-Line Supervisors of Non-Retail Sales Workers $44,060 Exempt

41-2011 CashIers $16,580 Non-exempt

41-2012 Gaming Change Persons & Booth Cashiers $18,350 Non-exempt

41-2021 Counter & Rental Clerks $17,320 Non-exempt

41-2022 Parts salespersons $20,380 Non-exempt

41-2031 Retail Salespersons $16,970 Non-exempt

41-3011 AdvertisIng Sales Agents $26,330 Non-exempt

41-3021 Insurance Sales Agents $31,980 Non-exempt

41-3031 Securities, Commodities, & FinancIal Services Sales Agents $34,240 Exempt

41-3041 Travel Agents $18,600 Non-exempt

41-3099 Sales Representatives, Services, AU Other $2g,490 Non-exempt

41-4011 Sales Representatives, Technical & Scientific Products $42,940 Exempt

41-4012 sales Representatives $32,940 Nan-exempt

41-9011 Demonstrators & Product Promoters $19,640 Non-exempt

41-9012 Models $33,110 Non-exempt

41-9021 Real Estate Brokers Nil Non-exempt

41-9022 Real Estate Sales Agents $30,300 Non-exempt

41-9031 Sales Engineers $53,250 Exempt

41-9041 Telemarketers $17,230 Non-exempt

41-9091 Door-to-Door Sales Workers, News & Street Vendors, & Related Workers $20,610 Non-exempt

41-9099 Sales & Related Workers, Other $20,730 Non-exempt

43-1011 First-line Supervisors of Office & Administrative Support Workers $35,390 Exempt

43-2011 switchboard Operators, Including Answering Service $19,120 Non-exempt

43-2021 Telephone Operators $26,260 Nan-exempt

43-2099 communications Equipment Operators, All Other $33,190 Non-exempt

43-3011 BIll & Account Collectors $23,820 Non-exempt

43-3021 BillIng & Posting Clerks $27,040 Non-exempt

43-3031 Bookkeeping, Accounting, & Auditing Clerks $24,800 Non-exempt

43-3041 Gaming Cage Workers $21,800 Non-exempt

43-3051 Payroll & Timekeeping Clerks $29,330 Non-exempt



10th Percentile Occupational Wages for Pennsylvania Workers (2018)

(NR indicates that the wage for that occupation Is not releasable)

it’b lath Overtime

Code
OccTjtle Percentile Eligibility

43-3061 Procurement Clerks $27,440 Non-exempt

43-3071 Tellers $22,070 Non-exempt

43-3099 FinancIal Clerks, All Other $28,390 Non-exempt

43-4011 8rokerage Clerks $34,930 Non-exempt

43-4021 Correspondence Clerks $27,700 Non-exempt

43-4031 Court, Municipal, & License Clerks $22,750 Non-exempt

434041 CredIt Authorizers, Checkers, & Clerks $27,680 Non-exempt

43-4051 Customer Service Representatives $22,310 Non-exempt

43-4061 EligibIlity Interviewers, Government Programs $40,000 Non-exempt

43-4071 File Clerks $21,140 Non-exempt

43-4081 Hotel, Motel, & Resort Desk Clerks $16,990 Non-exempt

434111 Interviewers, Except Eligibility & Loan $19,450 Non-exempt

43-4121 Library Assistants, Clerical $16,910 Non-exempt

434131 Loan Interviewers & Clerks $23,050 Non-exempt

43-4141 New Accounts Clerks $30,050 Non-exempt

43-4151 order Clerks $18,580 Non-exempt

43-4161 Human Resources Assistants, Except Payroll & Timekeeping $27,540 Non-exempt

43-4171 Receptionlsts & Information Clerks $18,740 Non-exempt

434181 ReservatIon &Tansportation Ticket Agents &Travel Clerks $23,760 Non-exempt

43-4199 Information & Record Clerks, All Other $30,840 Non-exempt

43-5011 Cargo & Freight Agents $27,270 Non-exempt

43-5021 Couriers & Messengers $20,740 Non-exempt

43-5031 Police, Fire, & Ambulance Dispatchers $26,930 Non-exempt

43-5032 Dispatchers, Except Poflce, Fire, & Ambulance $24,630 Non-exempt

43-5041 Meter Readers, Utilities $24,500 Non-exempt

43-5051 Postal Service Clerks $35,760 Non-exempt

43-5052 Postal Service Mali Carriers $36,990 Non-exempt

43-5053 Postal Service Mail Sorters, Processors, & Processing Machine Operators $35,220 Non-exempt

43-5061 Production, Planning, & ExpeditIng Clerks $30,670 Non-exempt

43-5071 Shipping, Receiving, & Traffic Clerks $22,530 Non-exempt

43-5081 Stock Clerks & Order Fillers $17,730 Non-exempt

43-5111 Weighers, Measurers, Checkers, & Samplers, Recordkeeping $19,690 Non-exempt

43-6011 Executive Secretaries & Executive Administrative Assistants $35,520 Non-exempt

43-6012 Legal Secretaries $31,400 Non-exempt

43-6013 Medical Secretaries $25,850 Non-exempt

43-6014 secretaries & Administrative Assistants, Except Legai, MedIcal, & Executive $21,700 Non-exempt

43-9011 Computer Operators $28,760 Non-exempt

43-9021 Data Entry Keyers $21,520 Non-exempt

43-9022 Word Processors & Typists $27,870 Non-exempt

43-9031 Desktop Publishers $23,770 Non-exempt

43-9041 Insurance Claims & Policy Processing Cierks $29,900 Non-exempt

43-9051 Mali Cierks & Mali Machine Operators, Except Postal Service $19,760 Non-exempt

43-9061 Office Clerks, General $19,760 Non-exempt

43-9071 Office MachIne Operators, Except Computer $21,260 Non-exempt

43-9081 Proofreaders & Copy Markers $23,000 Exempt

43-9111 statistical Assistants $32,360 Exempt

43-9199 Office & Administrative Support Workers, Other $18,500 Non-exempt

45-1011 First-Une Supervisors of Farming, Fishing, & Forestry Workers $34,890 Exempt
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45-2011 Agricultural Inspectors $41,360 Exempt

45-2021 Animal Breeders NR Non-exempt

45-2041 Graders & Sorters, Agricultural Products $17,620 Non-exempt

45-2091 AgrIcultural Equipment Operators $17,320 Non-exempt

45-2092 Farmworkers & Laborers: Crop, Nursery & Greenhouse $17,010 Non-exempt

45-2093 Farmworkers: Farm & Ranch Animals $17,130 Non-exempt

45-2099 AgrIcultural Workers, Other $22,700 Non-exempt

45-3011 Fishers & Related Fishing Workers Non-exempt

45-3021 Hunters & Trappers Non-exempt

45-4011 Forest & Conservation Workers $42,860 Non-exempt

45-4021 Fallers $22,980 Non-exempt

45-4022 LoggIng Equipment Operators $20,060 Non-exempt

45-4023 Log Graders & Scalers $25,380 Non-exempt

45-4029 Logging Workers, All Other NR Non-exempt

47-1011 First-Line Supervisors of Construction Trades & Extraction Workers $45,250 Exempt

47-2011 BoIlermakers $54,450 Non-exempt

47-2021 Brickmasons & Blockmasons $31,500 Non-exempt

47-2022 Stonemasons $27,690 Non-exempt

47-2031 Carpenters $31,080 Non-exempt

47-2041 Carpet Installers $20,230 Non-exempt

47-2042 Floor Layers, Except Carpet, Wood, & Hard Tiles $32,880 Non-exempt

47-2043 Floor Sanders & Finishers $28,520 Non-exempt

47-2044 TIle & Marble Setters $29,170 Non-exempt

47-2051 Cement Masons & Concrete Finishers $31,960 Non-exempt

47-2053 Terrazzo Workers & Finishers $32,730 Non-exempt

47-2061 Construction Laborers $25,070 Non-exempt

47-2071 Paving, Surfacing, & Tamping Equipment Operators $28,430 Non-exempt

47-2072 Pile-Driver Operators $44,200 Non-exempt

47-2073 Operating EngIneers & Other Construction Equipment Operators $32,960 Non-exempt

47-2081 Drywail & Ceiling Tile installers $32,080 Non-exempt

47-2082 Tapers $34,210 Non-exempt

47-2111 ElectricIans $35,190 Non-exempt

47-2121 Giaziers $31,840 Non-exempt

47-2131 insulation Workers: Floor, Ceiling & Wall $26,360 Non-exempt

47-2132 Insulation Workers: Mechanical $55,070 Non-exempt

47-2141 Painters, Construction & Maintenance $26,150 Non-exempt

47-2142 Paperhangers $27,130 Non-exempt

47-2151 Pipeiayers $36,160 Non-exempt

47-2152 Plumbers, Pipefitters, & Steamfitters $33,890 Non-exempt

47-2161 Plasterers & Stucco Masons $27,370 Non-exempt

47-2171 ReinforcIng iron & Rebar Workers $40,300 Non-exempt

47-2181 Roofers $28,430 Non-exempt

47-2211 Sheet Metai Workers $27,760 Non-exempt

47-2221 structural iron & Steel Workers $33,730 Non-exempt

47-2231 solar Photovoltaic instailers NR Non-exempt

47-3011 Heipers—Brlckmasons, Blockmasons, Stonemasons, & Tile & Marble Setters $25,350 Non-exempt

47-3012 Helpers—Carpenters $22,380 Non-exempt

47-3013 Helpers—Fiectrlcians $21,010 Non-exempt
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$17,730 Non-exempt

,790 Non-exempt

23,450 Non-exempt

$24,160 Non-exempt

$37,180 Non-exempt

$41,610 Non-exempt

$27,250 Non-exempt

$32,940 Non-exempt

$26,970 Non-exempt

890 Non-exempt

32,180 Non-exempt

?5,660 Non-exempt

$35,180 Non-exempt

$30,270 Non-exempt

$27,290 Non-exempt

$31,760 Non-exempt

$42,730 Non-exempt

$29,360 Non-exempt

$37,620 Non-exempt

$51,830 Non-exempt

$26,070 Non-exempt

54,660 Non-exempt

$24,610 Non-exempt

$28,780 Non-exempt

NR Non-exempt

$43,160 Exempt

$24,800 Non-exempt

$43,570 Non-exempt

$28,620 Non-exempt

$47,160 Non-exempt

$30,580 Non-exempt

1,800 Non-exempt

$23,250 Non-exempt

$26,770 Non-exempt

$31,470 Non-exempt

$39,380 Nan-exempt

$27,670 Non-exempt

$24,550 Non-exempt

140 Non-exempt

690 Non-exempt

$24,610 Non-exempt

$35,560 Non-exempt

$41,140 Non-exempt

$21,940 Non-exempt

$22,460 Non-exempt

$21,520 Non-exempt

(NR Indicates that the wage for that occupation is not releasable)

Occupational

47-3014 Helpers--PaInters, Paperhangers, Plasterers, & Stucco Masons

lath Overtime.

Percentile Eligibility:
Wage Status

47-3015 Helpers—Pipelayers, Plumbers, Pipefitters, & Steamfitters

47-3016 Helpers--Roofers

47-3019 Helpers, Construction Trades, All Other

47-4011 Construction & BuildIng Inspectors

47-4021 Elevator Installers & Repairers

474031 Fence Erectors

47-4041 Hazardous Materials Removal Workers

47-4051 Highway Maintenance Workers

47-4061 Rail-Track Laying & Maintenance Equipment Operators

47-4071 Septic Tank Servicers & Sewer Pipe Cleaners

474090 Miscellaneous Construction Workers (OES Aggregate)

47-5011 Derrick Operators, Oil & Gas

47-5012 Rotary Drill Operators, Oil & Gas

47-5013 Service Unit Operators, OH, Gas, & Mining

47-5021 Earth Drillers, Except OH & Gas

47-5031 Explosives Workers, Ordnance Handling Experts, & Blasters

47-5041 Continuous Mining Machine Operators

47-5042 Mine Cutting & Channeling MachIne Operators

47-5049 Mining Machine Operators, All Other

47-5051 Rock 5piitters, Quarry

47-5061 Roof Boiters, Mining

47-5071 Roustabouts, Oil & Gas

47-5081 Helpers--ExtractIon Workers

47-5099 Extraction Workers, All Other

49-1011 First-Line Supervisors of Mechanics, installers, & Repairers

49-2011 Computer, ATM & Office Machine Repairers

49-2021 Radio, Cellular, &Tower Equipment Installers & Repairs

49-2022 Telecommunications Equipment Installers & Repairers

49-2091 Avionics Technicians

49-2092 Electric Motor, Power Tool, & Related Repairers

49-2093 ElectrIcal & Electronics Installers & Repairers, Transportation Equipment

49-2094 Electrical & Electronics Repairers, Commercial & Industrial Equipment

49-2095 Electrical & Electronics Repairers, Powerhouse, Substation, & Relay

49-2096 Electronic Equipment instaflers & Repairers, Motor Vehicies

49-2097 Electronic Home Entertainment Equipment Installers & Repairers

49-2098 Security & Fire Alarm Systems installers

49-3011 Aircraft Mechanics & Service Technicians

49-3021 Automotive Body & Related Repairers

49-3022 Automotive Giass Installers & Repairers

49-3023 Automotive Service Technicians & Mechanics

49—3031 Bus & Truck Mechanics & Diesel Engine Specialists

49-3041 Farm Equipment Mechanics & Service Technicians

49-3042 Mobile Heavy Equipment Mechanics, Except Engines

49-3043 Rail Car Repairers

49-3051 Motorboat Mechanics & Service Technicians

49-3052 Motorcycle Mechanics

49-3053 Outdoor Power Equipment & Other Small Engine Mechanics

$40,630 Non-exempt

$54,280 Non-exempt
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49-3091 BIcycle Repairers $17,830 Non-exempt

49-3092 Recreational Vehicle Service Technicians $21,380 Non-exempt

49-3093 Tire Repairers & Changers $20,620 Non-exempt

49-9011 MechanIcal Door Repairers $24,640 Non-exempt

49-9012 Control & Valve Installers & Repairers $38,040 Non-exempt

49-9021 HeatIng, A/c & Refrigeration Mechanics $31,350 Non-exempt

49-9031 Home Appliance Repairers $26,230 Non-exempt

49-9041 Industrial Machinery Mechanics $34,500 Non-exempt

49-9043 Maintenance Workers, Machinery $30,410 Non-exempt

49-9044 MIllwrights $35,350 Non-exempt

49-9045 Refractory Materials Repairers, Except Brickmasons $23,520 Non-exempt

49-9051 Electrical Power-Line installers & Repairers $53,580 Non-exempt

49-9052 TelecommunicatIons Line instailers & Repairers $34,550 Non-exempt

49-9061 Camera & Photographic Equipment Repairers $19,240 Non-exempt

49-9062 Medical Equipment Repairers $28,490 Non-exempt

49-9063 Musical Instrument Repairers & Tuners $22,730 Non-exempt

49-9064 Watch Repairers NR Non-exempt

49-9069 Precision Instrument & Equipment Repairers, All Other $43,790 Non-exempt

49-9071 Maintenance & Repair Workers, General $22,650 Non-exempt

49-9081 Wind Turbine Service Technicians $41,130 Non-exempt

49-9091 CoIn, Vending & Amusement Machine Servicers $16,980 Non-exempt

49-9092 Commercial Divers NR Non-exempt

49-9093 Fabric Menders NR Non-exempt

49-9094 Locksmlths & Safe Repairers $33,850 Non-exempt

49-9095 Manufactured Building & Mobile Home Installers $20,700 Non-exempt

49-9096 Riggers $32,100 Non-exempt

49-9097 signal & Track Switch Repairers $52,650 Non-exempt

49-9098 Helpers—installation, Maintenance, & Repair Workers $18,160 Non-exempt

49-9099 installation, Maintenance & Repair Workers, Other $27,910 Non-exempt

51-1011 First-Line Supervisors of Production & Operating Workers $37,880 Exempt

51-2011 Aircraft structure, Surfaces, Rigging, & Systems Assemblers $43,550 Non-exempt

51-2021 coil Winders, Tapers, & Finishers $21,010 Non-exempt

51-2028 Electrical, Electronic, & Electromechanical Assemblers (OES Aggregate) $23,180 Non-exempt

51-2031 Engine & Other Machine Assemblers $30,000 Non-exempt

51-2041 Structural Metal Fabricators & Fitters $29,330 Non-exempt

51-2091 Fiberglass Lamlnators & Fabricators $30,150 Non—exempt

51-2093 Timing Device Assemblers & Adjusters $30,750 Non-exempt

51-2098 Assemblers & Fabricators, All Other (OES Aggregate) $21,050 Non-exempt

51-3011 Bakers $18,150 Non-exempt

51-3021 Butchers & Meat Cutters $19,470 Non-exempt

51-3022 Meat, Poultry, & Fish Cutters &Trlmmers $22,150 Non-exempt

51-3023 Siaughterers & Meat Packers $22,470 Non-exempt

51-3091 Food & Tobacco RoastIng, Baking, & Drying Machine Operators & Tenders $22,480 Non-exempt

51-3092 Food Batchmakers $19,960 Non-exempt

51-3093 Food Cooking Machine Operators & Tenders $20,350 Non-exempt

51-3099 Food ProcessIng Workers, Other $20,840 Non-exempt

51-4011 Computer-controlled Machine Tool Operators, Metal & Plastic $26,370 Non-exempt

51-4012 Computer Numerically Controfled Machine Tool Programmers, Metal & Plastic $37,370 Non-exempt
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5 1-402 1 Extruding & Drawing Machine Setters, Operators,& tenders, Metal & Plastic

51-4022 Forging Machine Setters, Operators, & Tenders, Metal & Plastic

51-4023 Roiling Machine Setters, Operators, & Tenders, Metal & Plastic

51-4031 Cutting, Punching, & Press Machine Setters, Operators, & Tenders, Metai & Plastic

51-4032 Drilling & Boring Machine Tool Setters, Operators, & Tenders, Metal & Plastic

51-4033 Grinding, Lapping, Polishing, & Buffing Machine Tooi Setters, Operators, & Tenders, Metal & Plastic

514034 Lathe & Turning Machine Tool Setters, Operators, & Tenders, Metal & Plastic $27,620 Non-exempt

51-4035 MillIng & Planing Machine Setters, Operators, & Tenders, Metal & Plastic $29,730 Non-exempt

51-4041 Machinists $28,800 Non-exempt

51-4051 Metal-Refining Furnace Operators & Tenders $32,090 Non-exempt

51-4052 Pourers & Casters, Metal $27,490 Non-exempt

51-4061 Model Makers, Metal & Plastic $33,030 Non-exempt

51-4062 Patternmakers, Metal & Plastic $30,670 Non-exempt

51-4071 Foundry Mold & Coremakers $23,900 Non-exempt

51-4072 Molding, Coremaking, & Casting Machine Setters, Operators, & Tenders, Metal & Plastic $20,840 Non-exempt

51-4081 Multiple Machine Tool Setters, Operators, & Tenders, Metal & Plastic $25,000 Non-exempt

51-4111 Tool & Die Makers $33,660 Non-exempt

51-4121 Welders, Cutters, Solderers, & Brazers $29,400 Non-exempt

514122 Welding, SolderIng, & Brazing Machine Setters, Operators, & Tenders $27,040 Non-exempt

51-4191 HeatTreating Equipment Setters, Operators, & Tenders, Metal & Plastic $26,420 Non-exempt

514192 Layout Workers, Metal & Plastic $30,140 Non-exempt

51-4193 Plating & Coating Machine Setters, Operators, & Tenders, Metal & Plastic $22,730 Non-exempt

51-4194 Tool Grinders, Filers, & Sharpeners $31,740 Non-exempt

51-4199 Metal Workers & Plastic Workers, All Other $23,830 Non-exempt

51-5111 Prepress Technicians & Workers $27,350 Non-exempt

51-5112 PrInting Press Operators $22,740 Non-exempt

51-5113 Print Binding & Finishing Workers $22,080 Non-exempt

51-6011 Laundry & Dry-Cleaning Workers $17,290 Non-exempt

51-6021 Pressers, Textile, Garment, & Related Materials $17,190 Non-exempt

51-6031 sewing Machine Operators $18,010 Non-exempt

51-6041 Shoe & Leather Workers & Repairers $17,100 Non-exempt

51-6042 Shoe MachIne Operators & Tenders $17,020 Non-exempt

51-6051 Sewers, Hand $18,980 Non-exempt

51-6052 Tailors, Dressmakers, & Custom Sewers $21,580 Non-exempt

51-6051 Textile Bleaching & Dyeing Machine Operators & Tenders $20,510 Non-exempt

51-6062 Textile Cutting Machine Setters, Operators, & Tenders $21,040 Non-exempt

51-6063 Textile Knitting & Weaving Machine Setters, Operators, & Tenders $21,840 Non-exempt

51-6064 Textile Winding, Twisting, & Drawing Out Machine Setters, Operators, & Tenders $21,950 Non-exempt

51-6091 Extruding & Forming Machine Setters, Operators, & Tenders, Synthetic & Glass Fibers $29,850 Non-exempt

51-6092 Fabric & Apparel Patternmakers $26,170 Non-exempt

51-6093 upholsterers $21,330 Non-exempt

51-6099 Textile, Apparel, & Furnishings Workers, All Other $20,040 Non-exempt

51-7011 cabinetmakers & Bench Carpenters $26,640 Non-exempt

51-7021 Furniture Finishers $20,570 Non-exempt

51-7031 Model Makers, Wood NR Non-exempt

51-7032 Patternmakers, Wood $34,870 Non-exempt

51-7041 Sawing Machine Setters, Operators, & Tenders, Wood $22,190 Non-exempt

51-7042 Woodworking Machine Setters, Operators, & Tenders, Except Sawing $22,410 Non-exempt

70 Noi

Non-exemi

$27,370 Non-exempt

$25,500 Non-exempt

$21,520 Non-exempt

$24,450 Non-exempt
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51-7099 Woodworkers, All Other $44,970 Nan-exempt

51-8011 Nuclear Power Reactor Operators $79,340 Non-exempt

51-8012 Power Distributors & Dispatchers $52,880 Non-exempt

51-8013 Power Plant Operators $43,620 Nan-exempt

51-8021 Stationary Engineers & Boiler Operators $36,220 Non-exempt

51-8031 Water & Wastewater Treatment Plant & System Operators $30,880 Non-exempt

51-8091 Chemical Plant & System Operators $43,900 Non-exempt

51-8092 Gas Plant Operators $46,380 Non-exempt

51-8093 Petroleum Pump System Operators, Refinery Operators, & Gaugers $42,400 Non-exempt

51-8099 Plant & System Operators, Ail Other $34,720 Nan-exempt

51-9011 Chemical Equipment Operators & Tenders $30,900 Non-exempt

51-9012 SeparatIng, Altering, Ciarifying, Precipitating, & Still Machine Setters, Operators, & Tenders $25,640 Nan-exempt

51-9021 CrushIng, Grinding, & Polishing Machine Setters, Operators, & Tenders $28,570 Nan-exempt

51-9022 Grinding & Polishing Workers, Hand $23,210 Non-exempt

51-9023 Mixing & Blending Machine Setters, Operators, & Tenders $26,950 Non-exempt

51-9031 Cutters & Trimmers, Hand $16,700 Non-exempt

51-9032 Cutting & Slicing Machine Setters, Operators, & Tenders $23,140 Non-exempt

51-9041 ExtrudIng, Forming, Pressing, & Compacting Machine Setters, Operators, & Tenders $25,520 Non-exempt

51-9051 Furnace, Kim, Oven, Drier, & Kettle Operators & Tenders $28,430 Non-exempt

51-9061 Inspectors, Testers, Sorters, Samplers, & Weighers $24,740 Nan-exempt

51-9071 Jewelers & Precious Stone & Metal Workers $24,960 Non-exempt

51-9081 Dental Laboratory Technicians $25,520 Non-exempt

51-9082 Medlcai Appliance Technicians $27,450 Non-exempt

51-9083 Ophthaimic Laboratory Technicians $20,050 Non-exempt

51-9111 Packaging & Filling Machine Operators & Tenders $21,700 Non-exempt

51-9121 CoatIng, Painting, & Spraying Machine Setters, Operators, & Tenders $23,740 Non-exempt

51-9122 Painters, Transportation Equipment $30,920 Non-exempt

51-9123 Painting, Coating, & Decorating Workers $21,340 Non-exempt

51-9141 Semiconductor Processors $27,510 Non-exempt

51-9151 Photographic Process Workers & Processing Machine Operators $17,410 Non-exempt

51-9191 Adhesive Bonding Machine Operators & Tenders $23,020 Non-exempt

51-9192 Cleaning, Washing, & Metai Pickling Equipment Operators & Tenders $22,530 Non-exempt

51-9193 Cooflng & Freezing Equipment Operators & Tenders $22,130 Non-exempt

51-9194 Etchers & Engravers $22,020 Non-exempt

51-9195 Molders, Shapers & Casters $24,410 Non-exempt

51-9196 Paper Goads Machine Setters, Operators, & Tenders . $28,400 Nan-exempt

51-9197 Tire Builders $25,900 Non-exempt

51-9198 Helpers—Production Workers $19,310 Non-exempt

51-9199 Production Workers, Other $21,260 Non-exempt

53-1011 Aircraft Cargo Handling Supervisors $36,520 Exempt

53-1048 First-Line Supervisors of Transportation & Material-Moving Workers (OES Aggregate) $34,890 Exempt

53-2011 Airline Pilots, Copilots, & Flight Engineers $74,230 Exempt

53-2012 Commercial Pilots $46,730 Non-exempt

53-2021 Air Traffic Controflers $63,920 Exempt

53-2022 AIdi&d Operations Specialists $24,750 Non-exempt

53-2031 Flight Attendants $41,720 Non-exempt

53-3011 Ambulance Drivers & Attendants $19,190 Non-exempt

53-3021 Bus Drivers: Transit & Intercity $21,090 Non-exempt



10th Percentile Occupational Wages for Pennsylvania Workers (2018)
(NR Indicates that the wage for that occupation is not releasable)
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53-3022 Bus Drivers: School or Special Client $18,500 Non-exempt

53-3031 Driver/Sales Workers $16,710 Non-exempt

53-3032 Heavy & Tractor-Trailer Truck Drivers $31,660 Non-exempt

53-3033 LIght Truck or Delivery Services Drivers $17,740 Non-exempt

53-3041 Taxi Drivers & Chauffeurs $17,700 Non-exempt

53-3099 Motor Vehicle Operators, All Other $17,300 Non-exempt

53-4011 LocomotIve Engineers $50,390 Non-exempt

53-4012 Locomotive Firers NR Non-exempt

53-4013 Rail Yard Engineers, Dinkey Operators, & Hostlers $34,930 Non-exempt

534021 Railroad Brake, Signal, & Switch Operators $34,510 Non-exempt

53-4031 RaIlroad Conductors & Yardmasters $44,670 Non-exempt

53-4041 Subway & Streetcar Operators NR Non-exempt

53-4099 RaIl Transportation Workers, All Other $25,400 Non-exempt

53-5011 Sailors & Marine Oilers $29,180 Non-exempt

53-5021 Captains, Mates & Pilots of Water Vessels $35,570 Exempt

53-5022 Motorboat Operators $42,800 Non-exempt

53-5031 Ship Engineers $45,650 Non-exempt

53-6011 Bridge & Lock Tenders $17,530 Non-exempt

53-6021 Parking Lot Attendants $17,560 Non-exempt

53-6031 Automotive & Watercraft Service Attendants $17,560 Non-exempt

53-6041 Traffic Technicians $39,520 Non-exempt

53-6051 Transportation Inspectors $28,010 Non-exempt

53-6061 TransportatIon Attendants, Except Flight Attendants $18,990 Non-exempt

53-6099 TransportatIon Workers, All Other $22,910 Non-exempt

53-7011 Conveyor Operators & Tenders $26,910 Non-exempt

53-7021 Crane & Tower Operators $28,120 Non-exempt

53-7031 Dredge Operators $33,900 Non-exempt

53-7032 ExcavatIng & Loading Machine & Dragline Operators $30,060 Non-exempt

53-7033 LoadIng Machine Operators, Underground Mining $52,690 Non-exempt

53-7041 HoIst & Winch Operators $29,470 Non-exempt

53-7051 IndustrIal Truck & Tractor Operators $26,970 Non-exempt

53-7061 cleaners of Vehicles & Equipment $17,490 Non-exempt

53-7062 Laborers & Material Movers, Hand $20,740 Non-exempt

53-7063 Machine Feeders & oftbearers $21,600 Non-exempt

53-7064 Packers & Packagers, Hand $18,850 Non-exempt

53-7071 Gas Compressor & Gas Pumping Station Operators $45,310 Non-exempt

53-7072 Pump Operators $18,010 Non-exempt

53-7073 Wellhead Pumpers $30,460 Non-exempt

53-7081 Refuse & Recyclable Material Collectors $18,340 Non-exempt

53-7111 Mine Shuttle Car Operators $52,770 Non-exempt

53-7121 Tank Car, Truck, & Ship Loaders $28,390 Non-exempt

53-7199 Material Moving Workers, All Other $22,170 Non-exempt
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NOTICE OF FINAL RULEMAKING

Title 34 Labor and Industry
Regulations for Minimum Wage

34 Pa, Code, Part XII, Chapter 231

The Department of Labor and Industry (Department), by this order, amends 34 Pa. Code,
Part XII, Chapter 231 (relating to regulations for minimum wage). The amendments are submitted
in accordance with Sections 5(a)(5) and 9 of the Minimum Wage Act of 1968 (Act), 43 P.S. § §
333.105(a)(5) and 333.109, Act of January 17, 1968, P.L. 11, No. 5, for the purpose of carrying
out the Minimum Wage Act and to safeguard the minimum wage rates established thereby.

Statutoiy Authority

This proposed rulemaking is issued under the authority provided in Section 5(a) of the Act,
43 P.S. § 333.105(a)(5), which requires the Secretary of Labor and Industry (Secretary) to define
the terms bona tide executive, administrative and professionals, and Section 9 of the Act, 43 P.S.
§ 333.109, which requires the Secretary to enforce the Act and to

make and, from time to time, revise regulations, with the assistance of the
[Minimum Wage Advisory Board], when requested by the secretary, which shall
be deemed appropriate to carry out the purposes of this act and to safeguard the
minimum wage rates thereby established. Such regulations may include, but are not
limited to, regulations defining and governing bona fide executive, administrative,
or professional employes and outside salespersons, learners and apprentices, their
number, proportion, length of learning period, and other working conditions;
handicapped workers; part-time pay; overtime standards; bonuses; allowances for
board, lodging, apparel, or other facilities or services customarily furnished by
employers to employes; allowances for gratuities; or allowances for such other
special conditions or circumstances which may be incidental to a particular
ernployer-employe relationship.

The Act provides three exemptions from the minimum wage and overtime provisions of
the Act for individuals employed in the following capacities: executive, administrative and
professional. Section 5(a)(5) of the Act, 43 P.S. § 333.1 05(a)(5), authorizes the Secretary to define
and delimit these exemptions by regulation.

Purpose

This final-form regulation amends the Department’s existing minimum wage regulations
in Title 34 at Sections 231.1 (relating to Definitions), 231.71 (relating to Procedure), 231.72
(relating to Conditions for granting certificate), 231.73 (relating to Special certificate), 231.74
(relating to Specifications of the certificate), 23] .82 (relating to Executive), 231.83 (relating to
Administrative) and 231.84 (relating to Professional).
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This rulemaking provides a long overdue update of the definitions of the Executive,
Administrative and Professional (EAP) employees who are exempt from the overtime and
minimum wage provisions of the Act and modernizes the obsolete salary threshold for those
workers. This rulemaking is consistent with the stated purpose of the Act: to protect employees
from unreasonably low wages not fairly commensurate with the value of the services rendered.
See 43 P.S 333.101. To the extent permissible and appropriate under Pennsylvania law, it more
closely aligns with federal law, which provides more consistency for employers and lessens the
burden of compliance with different federal and state standards. The amendments to the duties test
for the EAP exemptions make the applicable test easier to understand and therefore will increase
compliance. The rulemaking will result in less misclassification of workers, thus reducing
litigation over an employee’s status.

The update to the salary thresholds will protect Pennsylvania employees from being
arbitrarily designated as exempt and required to work excessive overtime hours without additional
compensation. The current federal salary threshold of $23,660.00 over which an EAP employee
does not have to be paid overtime is artificially low due to the passage of 15 years since the salary
thresholds were updated and the lack of adjustment for inilation or the current economy. Although
the federal threshold is scheduled to be increased on January 1, 2020, that threshold is based upon
the earnings of the lowest-paid salaried employees in the nation and is not reflective of
Pennsylvania’s economy. This rulemaking uses a methodology that takes into account the
economic realities in the Commonwealth, uses more relevant, Pennsylvania-specific data, and also
utilizes that same methodology to adjust the salary threshold at regular intervals where the data
supports an adjustment. It thus replaces infrequent, dramatic changes caused by sporadic
rulemaking with more predictable and modest changes by maintaining the salary level at a fixed
percentage of earnings to help ensure that the test continues to reflect actual wage conditions
consistent with the duties of exempt employees, providing a gradual threshold adjustment between
comprehensive rulemaking.

The rulemaking also gradually phases in the higher salary threshold, first adopting the new
federal threshold and then incrementally adjusting to the Pennsylvania-appropriate threshold. This
will allow time for employers to plan and adjust operations to determine how best to implement
the rulemaking based on the individual needs of the business. This rulemaking need not have a
detrimental impact on employers. As more fully explained herein, employers will have a range of
options to choose from in implementing the new duties test and updated thresholds for their EAP
employees, enabling employers to makethese changes cost neutral for their operation.

Ensuring that workers are fairly compensated and paid a living wage will have an overall
positive economic impact for the Commonwealth, In addition, increased competitiveness of
Pennsylvania’s employers to attract skilled labor, positive economic impact due to increased
spending by affected workers, and discretionary time returned to employees are all benefits to the
commonwealth.
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This final-form rulemaking is in the public interest, is within the Department’s statutory

authority and is consistent with the legislative intent expressed in the Act. It takes into account

the concerns of the various stakeholders and will have a positive economic impact on the
Commonwealth without overly onerous requirements on businesses and it is all accomplished with

a clear, feasible and reasonable regulatory scheme and provisions.

Background

The LAP exemptions (otherwise known as the “white-collar exemptions”) signal the
General Assembly’s intention to exclude bona fide executive, administrative and professional
employees from the Act’s protections. The Act does not define these terms. Rather, the General
Assembly specifically gave authority to the Department to define each of these exemptions through
regulation.

In addition to the Act, the requirement to pay employees a minimum wage and overtime is
found in the Fair Labor Standards Act of 1938 (FLSA), 29 U.S.C. § 201, at seq. The FLSA also
contains similar LAP exemptions from its minimum wage and overtime requirements. 29 U.S.C.

§ 2l3(a)(1). The United States Department of Labor (USDOL) also issued regulations defining
these exemptions, 29 C.F.R. § 541.100—541.304.

Under both the federal and Commonwealth regulations, there is a three-prong test that an
employee must meet to be exempt from minimum wage and overtime requirements. First, the
employee cannot be paid on an hourly basis; second, the employee must receive a salary at a
threshold set by regulation; and third, the employee must perform specific duties set by regulations.

However, there are two significant differences between Pennsylvania’s regulations
implementing the Act and USDOL’s regulations implementing the FLSA, which creates a dual
regulatory scheme. First, the salary thresholds for the Act’s EAP exemptions are much lower than
the salary thresholds for the FLSA’s LAP exemptions. Second, the duties test to qualify for the
Act’s LAP exemptions is different than the duties test to quali for the FLSA’s LAP exemptions.

The lower salary threshold has essentially rendered the Act inconsequential to protect
employees from misclassification, because it is exceeded by the federal threshold for virtually all
employees. The FLSA applies to all employers with gross sales of at least $500,000 or who engage
in interstate commerce. The term “interstate commerce” has been defined very broadly and, in
fact, includes nearly every Pennsylvania employer. In addition, the current Pennsylvania
regulations contain an outdated duties test and salary threshold to determine whether an LAP
employee is exempt from payment of overtime for hours worked in excess of 40 per week. The
current duties test for executive employees are set forth at 34 Pa. Code § 231.82; for administrative
employees at 34 Pa. Code § 231.83; and for professional employees at 34 Pa. Code § 231.84. The
current salary thresholds range from $155 per week to $250 per week, well below the hourly
minimum wage. 34 Pa. Code §231.82-231.84.

Pennsylvania’s regulations have not been updated since 1977, which results in three issues.

First, many individuals are being improperly classified as exempt because the salary
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thresholds found in Pennsylvania’s current regulations are not reflective of the current salaries of
individuals who are executives, administrative personnel or professionals. The salary thresholds

established in the recently-superseded USDOL regulations defining the FLSA were established in
2004 and were also not reflective of the current salaries of employees serving in executive,

administrative, or professional capacities. Only recently, on September 27, 2019, the USDOL

issued a final rule raising the FLSA’s salary thresholds for exempt EAP employees to $684 per

week effective January 1, 2020. See Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer Employees, 84 Fed. Reg. 51230 (Sept.

27, 2019),

However, the data USDOL used to support the federal salary threshold was based upon
workers in the lowest-wage region of the country (i.e., the South). Those wages are not reflective

of wages paid to Pennsylvania’s workers. Thus, a regulatory change is necessary to ensure that
individuals who are not executive, administrative personnel or professionals are not improperly
exempted from minimum wages and overtime under the Act.

Second, Pennsylvania’s current regulations for the EAP exemptions contain two separate

tests for employees to be exempt: the “short test” and the “long test.” Under the short test, an
employee is exempt if that employee performs one specific duty listed in the regulation governing

the exemption and is compensated at or above the higher salary threshold listed in that regulation.

Under the “long test,” an employee is exempt if that employee performs all the duties found in the
regulation governing the exemption and is compensated at or above the lower salary threshold

listed in that regulation. This differs from the FLSA’s regulations defining the EAP exemptions,

which contain one standard duties test and one salary threshold for each exemption.

Third, the duties to quali for each exemption have become outdated and need to be

clarified to prevent the improper classification of employees and to be more consistent the duties

for the EAP exemptions found in the FLSA’s regulations defining the EAP exemptions.

The Department agrees with many commentators that making the Act’s regulations

consistent with the FLSA’s regulations with regard to duties would make compliance easier for
employers who would no longer have to make separate evaluations of an employee’s duties to
determine whether they are exempt under both the Act and the FLSA. As such, the Department

has made an effort to harmonize its regulations with the Federal regulations to the extent

permissible and appropriate under the Act.

Compliance with Executive Order 1996-1, Regulatory Review and Promulgation

The Governor’s Middle-Class Task Force held six meetings between September 29, 2017

and November 20, 2017. These meetings included workers and students, along with
representatives of businesses, labor unions, workforce development programs, institutions of

higher education and other post-secondary training. On several occasions, workers expressed

concern about the inability to join the ranks of the middle class or maintain their middle-class

status because of low or stagnant wages.

On January 10, 2018, the Department solicited input on a draft of the proposed rulemaking
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from the Minimum Wage Advisory Board. The Department presented its intention to revise the
regulations to the Minimum Wage Advisory Board (Board) at an open meeting and gave the Board
members the ability to comment. The Minimum Wage Advisory Board is appointed by the
Secretary pursuant to Section 6 of the Act to assist the Secretary to carry out the duties prescribed
by the Act. See 43 P.S. § 333.106. The Board consists of three representatives of an established,
recognized association of employers (including the PA Chamber of Business and lidustry (PA
Chamber)) and three representatives from the general public.

In its presentation, the Departthent informed the Board that it was clarifying the duties tests
in the regulations including replacing the short and long tests with a standard duties test. In
addition, the Department notified the members that it was raising the salary threshold to qualify
for the executive, administrative and professional exemptions. The Board members were provided
the opportunity to comment on the Department’s intention to update the regulations. Some Board
members expressed approval of the intention to update the regulations, and some members
expressed concerns about such a large increase in the salary threshold. Department staff
considered this feedback, and introduced a phase-in approach to raising the salary threshold over
a three-year period.

The proposed rulemaldng was published in the Pennsylvania Bulletin on June 23, 2018,

with a 30-day public comment period (48 Pa.B. 3731). On July21, 2018, the Department extended

the public comment period for an additional 30 days (48 Pa.B. 4258). The public comment period

closed on August 22, 2016.

During the public comment period, the Department received 917 unique comments from

898 commenters, including comments from the legislature. In total, the Department received 1,101
comments, some of which were submitted more than once by the same commentator. The

Department also received comments from IRRC.

In response to comments related to the Department’s outreach efforts, the Department

hosted ten roundtable meetings throughout the Commonwealth to consult with the regulated

community and obtain feedback on the proposed rulemaking. The Department, together with the

Pennsylvania Chamber of Commerce and the American Federation of Labor and Congress of

Industrial Organizations (AFL-CIO), held five sessions with Pennsylvania businesses and local

chambers of commerce, and five sessions with local labor organizations between May 20, 2019

and June 6, 2019. The agendas for these roundtable meetings provided that the goals were to
educate stakeholders on the exemptions and the Department’s application, and to engage

stakeholders and elicit feedback. The Department specifically asked the stakeholders to discuss

the impacts of the proposed rulemaking and provide recommendations for changes.

On May 20, 2019, the Department held a roundtable in Harrisburg, Pennsylvania, including

the following participants: Keystone Research Center, Service Employees International Union

(SEIU), Communications Workers of America, SEIU Healthcare and AFL-CIO.

On May21, 2019, the Department held a roundtable in Harrisburg, Pennsylvania, including

the following participants: Harrisburg Regional Chamber of Commerce, the Pennsylvania
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Chamber of Commerce, Pennsylvania Association of Community Bankers, Army Heritage
Foundation, Ned Smith Nature Center, HACC, Perfectly Pennsylvania, REnEW, Capital Blue
Cross, Greater Reading Chamber Alliance, York County Economic Alliance, Hampton Inn,
Insurance Agents and Brokers, Hershey Entertainment and Resorts, Dickinson College and
Pennsylvania Consortium for Liberal Arts.

On May 22, 2019, the Department held a roundtable in Erie, Pennsylvania for local
businesses, including the following participants: Country Fair Stores, Family House, Inc.,
Community Health Net, Knox McLaughlin, Erie Federal Credit Union, Community Resources for
Independence, Achievement Center, North Country Brewing Company and Mercyhurst.

On May 22, 2019, the Department held another roundtable in Erie, Pennsylvania for local
labor organizations, including the following participants: AFL-CIO Northwest, IBEW 56, liE
Local 506 (Wabtech) and UE Local 618 (Wabtech).

On May 28, 2019, the Department held a roundtable in Malvem, Pennsylvania, including
the following participants: Abel Brothers Towing & Automotive, Inc., East Goshen Township,
Aqua, Miller’s Insurance Agency, Inc., CCCBI, Endo International, Chester County Economic
Development Council, Sojourn Philly, Desmond Hotel & Conference Center, Community Action
Partnership, Cozen O’Connor, Exton Regional Chamber of Commerce, Post & Schell, Chester
County Economic Development Council, Wawa, Inc., Gawthrop Greenwood, PC, Germantown
Cricket Club, National Bank of Ethopia and West Chester University.

On May 29, 2019, the Department held a roundtable in Plymouth Meeting, Pennsylvania
including the following participants: Philadelphia AFL-CIO, Pathways PA, Community Legal
Services, Outten & Golden, Stephan Zouras, R., Winebrake and Santillo, Berger Montague and
UFCW.

On June 2,2019, the Department held a roundtable in Pittsburgh, Pennsylvania, including
the following participants: USW and Mon Valley Unemployed Committee.

On June 5, 2019, the Department held another roundtable in Pittsburgh, Pennsylvania,
including the following participants: Allie Kiski Chamber of Commerce, Sodini & Company,
African American Chamber of Commerce of Western Pennsylvania, Keep It Simple Training,
Eat’N Park, SMC Business Controls, North Side / North Shore Chamber of Commerce, Priory
Hospitality, HR-FamilyLinks, Duquesne, Robert Morris, Community Care Connect, MFIY Family
Services, Community Human Services, Standard Bank, Littler Mendelsohn and Family House.

On June 6, 2019, the Department held a roundtable in Scranton, Pennsylvania for local
businesses, including the following participants: Greater Scranton Chamber, UTherg Law,
Advocacy Alliance, Fidelity Bank, Commonwealth Health/Moses Taylor Hospital, Girl Scouts in
the Heart of PA, Allied Services, SLHDA, UFCW federal credit union, Institute for HR &
Services, Needle Law, Greater Scranton Chamber and Ben Franklin Technology Partners. Also,
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on June 6,2019, the Department held another roundtable for local labor organization in Scranton,

Pennsylvania including the following participants: AFSCME and Labor Law Compliance.

In these roundtable sessions, Pennsylvania businesses and local chambers of commerce

conmented that the proposed rulemaking’s departure from the federal rule creates confUsion,

especially for employers in multiple states, and that it is challenging for employers to know

whether they are in compliance with federal and state law. Pennsylvania businesses expressed

concern about the proposed rulemaking’s use of data from the Northeast census region to develop

the exempt salary thresholds, arguing that Pennsylvania is the lowest wage-earning state within

that region. Employers suggested that this proposed rulemaking will require employers to

terminate positions, cease funding health insurance and move salaried positions to hourly

positions. Employers also suggested that employees will lose the flexibility in their schedules to

meet “crunch times” when overtime is needed and to offset times when work is less plentifUl.

Pennsylvania businesses commented that the increase from year 1 to year 3 is a big increase

and recommended raising the wage at a slower rate. Lastly, the local chambers of commerce

expressed a concern about the Commonwealth’s ability to compete in the other states with lower

salary thresholds. They recommend that the Department adopt a rulemaking that adopts the federal

rules and adds the exceptions.

Nonprofit organizations commented that they are not able to absorb this increase in costs

or to budget for overtime. They noted that events and programs are often scheduled in the evening

and that employees at nonprofit organizations do not have standard working hours. Nonprofit

organizations also expressed concerns about increasing costs and not knowing whether there will

be an increase in government contracts that help Thnd their operations. They recommended that

employees be exempt from overtime if they average 40 hours over a two-week pay period.

The local labor organizations commented that the proposed rulemaking will properly

compensate workers and is an integral part of raising the minimum wage. They also commented

that the existing law places managerial expectations on employees at small businesses that are not

actually managers. The local labor organizations recommended more public outreach on this

rulemaking, noting that many employees are not aware that they are entitled to overtime and that

the law contains exemptions for overtime.

The local labor organizations supported the rulemaking and commented that social

workers, case managers and secretaries may now be eligible for overtime and that these changes.

are an integral part of raising the minimum wage. They also commented that the incremental

increases make this rulemaking easier for the employer. These local labor organizations believed

it was appropriate to use data from the Northeast census region which includes Pennsylvania. They

also recommend a pay schedule for other than salaried workers, and asked the Department to

consider that an employee may be employed by two employers under the same umbrella

organization and, for that reason, not collect overtime.

7



The Department considered the comments from the local businesses, local chambers of

commerce and the local labor organizations in the development of the final-form rulemaking. In

particular, the Department considered how nonprofit organizations will be affected, especially

those reimbursed at a formula rate by state and federal government. As a result of these comments,

the Department is considering outlining best practices for employers to allow employers to

consider options to implement this final-form rulemaking. In addition, the Department will engage

in outreach activities and establish educational sessions to ensure that stakeholders are informed

of the EAP exemptions’ new duties tests and salary threshold and the differences between state

and federal requirements. Once the fmal regulation is approved, the Department will hold

educational sessions for all stakeholders in Harrisburg, Scranton, Pittsburgh, Altoona,

Philadelphia, and Erie. The Department will work with the Regional Chambers and associations

to distribute fact sheets and offer assistance. The Department will ensure that those organizations

have the Bureau’s toll-free number and the email address of a resource account created specifically

for this issue so that questions will be answered timely and consistently.

Surnmaiy ofComments and Responses on the Proposed Rulemaking

The proposed rulemaking published at 48 Pa.B. 3731 (June 23, 2018). Public comments
on the proposed rulemaking were accepted through August 23, 2018. The Department received
comments from 898 commentators during the public comment period and the Independent
Regulatory Review Commission (IRRC). The comments were considered and are addressed in
the comment and response document that accompanies this final-form rulemaking. A summary of
major comments and responses is set forth below. The remaining comments are addressed in the
comment and response document attached to this final-form rulemaking.

JRRC Comments

I. Efforts to Reach Consensus

IRRC commented that the proposed rulemaking had not achieved consensus and that the
Department should engage in dialogue with individuals and representatives of those programs and
employment sectors that were part of the initial Governor’s Middle-Class Task Force meeting. In
response, the Department engaged in an extensive public outreach campaign.

The Middle-Class Task Force held six sessions between September 29, 2017 and
November 20, 2017 and engaged 74 participants who served as representatives of regional
chambers, businesses, educational institutions, non-profit groups, labor organizations and the
general public. In response to IRRC’s direction to engage in stakeholder outreach and engage in
dialogue with representatives of the Governor’s Middle-Class Task Force meetings, the
Department held 10 stakeholder roundtable sessions across the state between May 20, 2019 and
June 6, 2019, as detailed extensively above. Five regional chambers hosted the business
stakeholder roundtables and five labor organizations hosted the labor stakeholder roundtables. The
Department invited and met with participants spanning each sector at the roundtable meetings to
provide education on the current application of the EAP exemptions, explain the Department’s
proposed rulemaking, and listen to attendees’ feedback on how the proposed rulemaking would
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impact their lives, businesses, or organizations. The business roundtables were attended by
members of the business community, educational institutions, non-profit groups and lawyers who
represent employers. The labor roundtables were attended by labor organizations, members of the
general public, and attorneys who represent employees.

The purpose of the roundtables and the extensive review of comments that the Department
undertook was intended to find areas of agreement between vastly opposed interests. Although it
is not possible to achieve total consensus, the Department has carefully evaluated the concerns of
all affected groups.

There is no dispute that the current Pennsylvania salary threshold is obsolete and needs to
be updated. Although it will be superseded by a new federal threshold to become effective on
January 1, 2020, the federal threshold of $23,660 has been in place since 2004 and was likewise
obsolete. The long-term failure to adjust the salary threshold dilutes the purpose of the regulation;
namely, that the duties test and salary threshold differentiate between exempt individuals
performing actual, executive, administrative or professional duties, while lower paid white-collar
workers are extended overtime protections. Such a failure demands an appropriate increase in the
salary threshold.

The Department also heeded the commentators who urged the Department to await
publication of the federal rule and to more closely align with the federal standards. As discussed
at length herein, the Department has taken substantial steps to more closely align with the federal
standards, to the extent consistent with its statutory authority. As described herein, there are some
federal exemptions that the Act simply does not empower the Department to adopt.

The Department has also revised its methodology, as is discussed in detail herein, based on
comments regarding the use of salary and wage data information for the Northeast region of the
country. Instead, it has developed its salary threshold figures for this final-form rulemaking strictly
from Pennsylvania data, so that it accurately reflects economic realities in the Commonwealth.

2. Legislative Comments

In its comment, IRRC specifically identified two legislative concerns: whether the
legislative process should be used instead of the regulatory process; and whether the Department
should wait for the Federal government to issue its overtime rule. IRRC also encouraged the
Department to work with the standing committees and state lawmakers to address their issues as
the final miemalcing is developed.

The Department received the following legislative comments that also suggested use of the
legislative process over the regulatory process: Senator Lisa Baker, Senator Kim Ward,
Representative Robert Kauffman, and members of the House Labor and Industry Committee
(Representatives Ryan Mackenzie, Jesse Topper, Jim Cox, Cris Dush, Sheryl Delozier, Mark
Gillen, Seth Grove, Dawn Keefer, Fred Keller, Kate Klunk, David Maloney, John McGinnis,
Steven Mentzer, Eric Nelson and Jack Rader). The Department also received comments
expressing a similar concern from Mr. Michael Lawson and from Ms. Gail Landis, on behalf of
the Greater Reading Chamber of Commerce.
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The Department also received comments supporting the Department’s use of the regulatory

process to increase salary thresholds and revise definitions from the following legislators:

Representative John Galloway, Senator Christine Tartaglione and members of the House Labor

and Industry Committee (Representatives John Galloway, Leanne Krueger, Morgan Cephas,

Daniel Deasy, Maria Donatucci, Jeanne McNeill, Dan Miller, Gerald Mullery, Ed Neilson, Adam

Ravenstahl, and Pam Snyder).

Under section 5(a)(5) of the Act, the Secretary is authorized to define and delimit

employment in a bona fide “executive, administrative or professional capacity.” 43 P.s. §
333.105(a)(5). ‘While the Department acknowledges the legislature’s ability to address such issues

through the legislative process, as the law exists at this time, the Department’s use of the regulatory

process to increase salary thresholds, revise definitions, and update the duties tests for executive,

administrative and professional employees is squarely within the Department’s statutory authority.

In response to IRRC’s concern and numerous other comments asking the Department to

wait for the publication of the final USDOL rulemaking, the Department postponed publication of

its final-form rulemaking package until the USDOL rulemaking was published. The USDOL

promulgated its final rule on September 27,2019 at 84 Fed. Reg. 51230, establishing a new salary

threshold for employees performing in EAP capacities effective on January 1, 2020. In USDOL’s

final rulemaking, USDOL updated its current salary threshold to qualify for the EAP exemptions

from $455 per week to $684 per week for all employees except for employees who are not

employed by the Federal government and who work in the Northern Mariana Islands, Guam,

Puerto Rico, the U.S. Virgin Islands or American Samoa. The USDOL’s final rule also updated

the salary threshold for employees who are highly compensated employees, work in educational

establishments and computer employees. In its final rule, the USDOL clarified that a weekly salary

rate may be translated into an equivalent amount for periods longer than a week, and amended its

rule to allow ten percent of the salary amount to be satisfied by the payment of nondiseretionary

bonuses, incentives and commissions paid annually or more frequently instead of quarterly or more

frequently.

The Department has more closely aligned this final-form rulemaking with the federal

regulations, including the new federal rule effective on January 1, 2020. A detailed explanation

of the federal rule and the Department’s efforts to align with that rule appears herein, in response

IRRC’s fifth comment.

The Department engaged with the legislature after the proposed regulatory package was

submitted to IRRC. First, in July 2018, the Department met with staff of the Department’s

legislative oversight committees, which are Labor & Industry Committees of the House of

Representatives and the Senate. The meeting offered an overview of and an opportunity to answer

questions about the Department’s proposed regulations to modernize overtime regulations. Of

particular note, majority committee staff from both the House and Senate expressed concerns about

the new salary threshold and questioned why exemptions and technical language were not being

updated to align more with federal regulations.
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In September 2018, the House Labor & Industry Committee held a public hearing
regarding the Department’s proposed regulations. The Secretary of Labor & Industry and the
Deputy Secretary for Safety & Labor Management Relations, who oversee the program area that
administers and enforces Pennsylvania’s labor laws, participated in this public hearing by offering
oral and written testimony and answering questions asked by committee members. The public
hearing offered a valuable opportunity to hear from a range of stakeholder groups. A significant
takeaway from this public hearing was that many employers and individuals indicated a
fundamental misunderstanding of eligibility and applicability of current overtime exemptions for
workers, For example, some employers believe any salaried employee is automatically exempt
from overtime.

Lastly, the Department received the written comments referenced above from legislators
and standing committees during the regulatory review process, which have been taken into
consideration and are addressed herein.

3. The Regulation is in the Public Interest

IRRC commented that the Department should provide more detailed information for each
section of the final-form regulation in the Preamble and should explain why the amendments are
required. The Department has done so herein on pages 38-44 of the preamble, under “Summary
ofAmendments.”

In enacting the Minimum Wage Act, the General Assembly established the public policy
direction underpinning the Department’s exercise of its authority under the Act:

Employes are employed in some occupations in the Commonwealth of
Pennsylvania for wages unreasonably low and not fairly commensurate with the
value of the services rendered. Such a condition is contrary to public interest and
public policy commands its regulation. Employes employed in such occupations
are not as a class on a level of equality in bargaining with their employers in regard
to minimum fair wage standards, and “freedom of contract” as applied to their
relations with their employers is illusory. Judged by any reasonable standard,
wages in such occupations are often found to bear no relation to the fair value of
the services rendered. In the absence of effective minimum fair wage rates for
employes, the depression of wages by some employers constitutes a serious form
of unfair competition against other employers, reduces the purchasing power of the
workers and threatens the stability of the economy. The evils of unreasonable and
unfair wages as they affect some employcs employed in the Commonwealth of
Pennsylvania are such as to render imperative the exercise of the police power
of the Commonwealth for the protection of industry and of the employes
employed therein and of the public interest of the community at large.

43 P.S. § 333.101 (emphasis added), The legislature has determined that the protection of workers
from unreasonably low wages is in the public interest.
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The final regulation is in the public interest because Pennsylvania’s current regulation is
obsolete and no longer is relevant to provide guidance to employers to properly classi& employees
as exempt and to protect employees from employers who improperly misclassify them as exempt.
The regulation is obsolete for two reasons. First, the duties test in the current regulations is out of
date and no longer aligns with the USDOL duties test as it once did. The two different duties tests
prescribed by federal and state law make it difficult for employers to accurately determine which
employees are exempt from receiving overtime. Second, the salary threshold in the Department’s
current regulation has failed to keep pace with current wages and thus applies to very few of the
salaried employees it was intended to protect. The Department’s final rule is intended to update
these regulations for easier comprehension and compliance by Pennsylvania’s business
community, and to provide protections to certain white-collar employees consistent with the
express intent of the Act.

The duties and salary threshold tests in the Act have not been updated since 1977. At that
time, the duties and salary threshold aligned with the USDOL rules. Since 1977, the USDOL has
updated the federal regulations twice, in 2004 and in 2019, and have significantly changed both
the duties and salary threshold tests for the FLSA’s salary exemptions. Although the federal salary
threshold will be updated on January 1, 2020, that threshold was calculated based on salary data
for the Southern region of the United States—a region with the lowest wages nationally. The
Department will initially align with the federal threshold and take a graduated approach to
achieving a threshold that is representative of the Pennsylvania economy.

Updating Pennsylvania’s duties test and the salary threshold is essential to meet the intent
of the overtime exemption regulation. As the Department discovered during its stakeholder
outreach, both employers and employees often misunderstand this regulation. There is confusion
around Pennsylvania’s antiquated use of both a short and long test for EAP exemptions. Further,
most individuals understand only the salary threshold portion of the regulation, and mistakenly
assume that if they make over $23,660 (USDOL’s current threshold until the updated USDOL
regulation takes effect on January 1,2020), they are ineligible for overtime. However, under both
the Department’s regulation and USDOL’s regulation, the individual must make over the salary
threshold AND meet the duties test. The increase in the salary threshold will better align the
average salaries paid for employees who perform EAP duties with those duties; aligning
Pennsylvania’s duties test with the Federal duties test will assist emplOyers with compliance.

Even opponents of the proposed rulemaking acknowledge that the existing regulation is
outdated and the salary thresholds are obsolete. The methodology used by the Department to arrive
at a fair and realistic salary threshold and the alignment ofthe duties test with the federal regulation
is in the public interest.

4. Economic or Fiscal Impacts of/he Regulation; Protection of/he Public Health, Safety
and Welfare

IRRC commented that the Department should explain the reasonableness of the proposed
salary thresholds in light of the fact that the national average for salary increases has been about
three percent and that, even with the three-year phase in, the Department’s proposed salary increase
is significant. IRRC sununarized a number of the public comments, which are addressed more
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fully in the attached comment and response document that accompanies this final form rulemaking.
IRRC’s comment expressed concern with the cost of compliance for non-profit and educational
institutions, as well as local governments. It asked the Department to consult with the regulated
community to “gain a thorough understanding of the fiscal impacts of this proposal.”

As set forth in detail herein, the Department consulted at length with the regulated
community in an effort to understand concerns and to appreciate the impact of the regulation on
both businesses and employees. As a result of that outreach, the Department has revised its
methodology to take into account concerns with the geographic reach of the data set selected. As
outlined above, the revised salary threshold in the final form rulemaking is based on Pennsylvania
Occupation Employment Statistics data. This data better reflects economic realities in
Pennsylvania and has, in fact, resulted in a salary threshold that is more than $2,000.00 lower than
the salary level the Department proposed last year.

Business response to the salary threshold will vary depending on the characteristics of the
business’s operations, current staffing structure and current scheduling practices. Each affected
employer must consider the regulation, including both the duties test and the salary threshold, and
consider if they will adjust operations to make the regulation cost neutral, or if they wish to
maintain several options for operations, including requiring employees to work beyond 40 hours
per week, and therefore respond to the regulation in a way that may increase payroll costs. To
adjust for the rule, employers may pursue one or a combination of options: pay non-exempt
employees overtime; limit non-exempt employee hours to 40 hours a week to avoid overtime costs;
allow for some overtime but reduce base pay or benefits; or raise non-exempt employee salaries
to above the threshold.

The Department estimates the total direct cost to the regulated community in Pennsylvania
to comply with this regulation to be an average of $78.42 per employer per year across the current
and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359
FY 2022-2023 Total Employer Cost: $28,058,135 -$30,394,558
FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393
FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This takes into consideration that all employers in the state will review the new regulation
and that some will recognize that they are exempt from the regulation due to being certain
municipal, public or limited types of non-profit employers. It also considers that, given that the
salary threshold will be phased in to $45,500 over two years, the number of newly non-exempt
workers in the first year will be lower than the number of newly non-exempt workers upon full
implementation.

In addition to the fiscal and economic impact on the business community, there will be a
fiscal and economic impact for affected workers and for Pennsylvania
communities. Approximately 82,000 EAP workers statewide will benefit from these updated
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regulations by January 1, 2022. Depending on how their employer reacts to these regulations, these
individuals and their families could benefit from increased income and/or improved quality of
work/family balance.

FY 2020-2021:
FY 2021-2022:
FY 2022-2023:
FY 2023-2024:
FY 2024-2025:

These additional wages to workers create “induced spending” in the community; this is
consumer spending on retail establishments, restaurants, and other goods and services, Estimated
induced spending is as follows:

Finally, additional wages and induced spending creates an increase in tax revenue for state
and local governments. Estimated additional tax revenues are as follows:

FY 2020-2021: $181,839 —$203,219 in state and local tax revenues
FY 2021-2022: $673,805 —$753,028 in state and local tax revenues
FY 2022-2023: $1,013,450 -$1,132,607 in state and local tax revenues
FY 2023-2024: $1,042,968 - $1,165,596 in state and local tax revenues
FY 2024-2025: $1,042,968 -$1,165,596 in state and local tax revenues

5. Clarity, Feasibility and Reasonableness; Possible Conflict with or Duplication of
Statutes or Existing Regulations

The IRRC commented that the proposed rulemaking did not ifilly align with federal
regulations. It pointed out that exemptions exist in federal regulations for highly compensated
employees, outside sales, certain computer employees, business owners and employees of
educational establishments and reiterated the concern that omission of these provisions will
contribute to inconsistencies and complicate compliance.

As an initial matter, “the FLSA does not supersede state law; Pennsylvania may enact and
impose more generous overtime provisions than those contained under the FLSA which are more
beneficial to employees.” Bayada Nurses, Inc. v. Corn., Dep ‘t ofLabor & Indus., 8 A.3d 866, 883
(2010). In Bayada, the Pennsylvania Supreme Court noted that other courts confronting related
issues have held that the FLSA does not prohibit state regulation of wages and overtime if the

$3,565,467 - $3,984,681 in increased worker wages
$13,211,856 -$14,765,256 in increased worker wages
$19,871,561 - $22,207,985 in increased worker wages
$20,450,344 -$22,854,819 in increased worker wages
$20,450,344 - $22,854,819 in increased worker wages

FY 2020-2021 Economic Impact: $1,957,441 - $2, 1 87,590 in induced spending
FY 2021-2022 Economic Impact: $7,253,309- $8,106,125 in induced spending
FY 2022-2023 Economic Impact: $10,909,487- $12,192,184 in induced spending
FY 2023-2024 Economic Impact: $11,227,239- $12,547,296 in induced spending
FY 2024-2025 Economic Impact: $11,227,239 - $12,547,296 in induced spending
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state’s standards are more beneficial to workers. Id at 883 (citing Pettis Moving Co., Inc. v.
Roberts, 784 F2d 439, 441 (2d Cir. 1986) (“Section 218(a) of the FLSA explicitly permits states

to set more stringent overtime provisions than the FLSA.”)). See also Knepper v, Rite Aid Corp.,

675 F.3d 249, 262 (3d Cir. 2012) (FLSA’s saving clause evinces a clear intent to preserve rather

than supplant state law and undermines any suggestion that Congress intended to occupy the field

of wage and hour regulation).

Thus while the FLSA’s purpose is to establish a national floor under which wage

protections cannot drop, the FLSA does not supersede a state’s minimum wage laws, require that
states adopt minimum wage and overtime standards at levels established in the FLSA, nor prohibit

a state’s provision of more stringent protections.

Computer Employee exemption

The Department cannot create a computer exemption because that exemption does not exist
in the Act. While the FLSA specifically exempts “any employee who is a computer systems
analyst, computer programmer, software engineer, or other similarly skilled worker” and defines
the relevant duties and compensation rate, see 29 U.S.C. § 213(a)(17), this exemption does not
exist anywhere in the Act. The Department cannot add an entirely different category of exempt
employee through regulation where the legislature has not so provided. See, e.g. Nationwide Mid.
Ins. Co. v. Foster, 580 A.2d 436, 442 (Pa. Cmwlth. 1990) (agencies caimot add substantive terms
to statutes which do not exist in the statute).

Other Exemptions

The Department’s current regulations implementing the Act contain an exemption for
outside sales but do not contain exemptions for highly compensated employees, business owners
and employees of educational establishments. Moreover, the Department’s proposed rulemaking

did not address updating or creating these exemptions and, due to that lack of notice, the
Department received no comments from labor organizations regarding whether the outside sales
exemption should be updated, or a new exemption created. As such, it would be more appropriate

to address these issues in a future rulemaking where the Department can conduct outreach and
receive input from all interested parties.

Other commentators recommended that the Department minor Federal law and adopt an
8/80 rule for the health care industry. In order for the Department to adopt this rule, the Department

would need to amend 34 Pa. Code § 231.42, which implements the Act and defines the term
“workweek” as a period of 7 consecutive work days. This amendment also would be better
addressed in a future rulemaking to provide all interested parties an opportunity to review and
comment on any proposed changes.

Other commentators noted the absence of a concurrent duties test and key definitions such
as primary duty and salary basis. While the Department has more closely aligned its regulations
with federal regulations, the Department has not adopted all federal definitions. However, the
Department does look to federal law for guidance for interpreting its regulations. The Department
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will continue to review federal regulations and may address any additional inconsistencies in future
rulemaking.

Federal Overtime Rule

IRRC observed that many commentators, including members of the legislature, noted that
the USDOL was in the process of promulgating a federal overtime rule. Specifically, that comment
was submitted by Representative Robert Kauffman, Senator 1Gm Ward, members of the House
State Government Committee (Representatives Daryl Metcalfe, Matt Dowling, Cris Dush, Seth
Grove, Kristin Hill, Jerry Knowles, Brett Miller, Brad Roae, Frank Ryan, Rick Saccone, Tommy
Sankey, Craig Staats, Justin Walsh, Judy Ward, and Jeff Wheeland), members of the House Labor
and Industry Committee (Representatives Ryan Mackenzie, Jesse Topper, Jim Cox, Cris Dush,
Sheryl Delozier, Mark Gillen, Seth Grove, Dawn Keefer, Fred Keller, Kate Klunk, David
Maloney, John McGinnis, Steven Mentzer, Eric Nelson and Jack Rader), suggesting that the
Department should await the USDOL rulemaking process. There were also a number of public
comments to that effect, which are addressed more fully in the attached comment and response
document that accompanies this final form rulemaking.

In fact, the Department heeded the suggestion that it await the final USDOL rulemaking.
The USDOL promulgated its final rule on September 27, 2019 at 84 Fed. Reg. 51230, establishing
a new salary threshold for employees performing in EAP capacities effective on January 1, 2020.
In USDOL’s final rulemaking, USDOL updated its current salary threshold to quali for the FAP
exemptions from $455 per week to $684 per week for all employees except for employees who
are not employed by the Federal government and who work in U.S. territories. The USDOL’s
final rule also updated the salary threshold for employees who are highly compensated employees,
work in educational establishments and computer employees. In its final rule, the USDOL
clarified that a weekly salary rate may be translated into an equivalent amount for periods longer
than a week, and amended its rule to allow ten percent of the salary amount to be satisfied by the
payment of nondiscretionary bonuses, incentives and commissions paid annually or more
frequently instead of quarterly or more frequently.

After reviewing the USDOL’s final rulemaking, in its final regulations, the Department
adjusted its initial salary threshold to $684 per week and amended the language allowing the
payment of quarterly bonuses to allow the payment of yearly bonuses. The Department’s final
regulations will also let employers decide whether to use a calendar year, fiscal year or anniversary
of hire year for calculating and paying bonuses.

Applicability

IRRC commented on the concerns ofpublic employers. It noted the comments from public
employers, which are addressed more fully in the attached comment and response document that
accompanies this final form rulemaking, that public employers would incur compliance costs. As
explained below, the Department’s overtime regulations have been and continue to be inapplicable
to public employers, including state-affiliated entities, counties, municipalities, and public-school
systems. The final-form rulemaking does nothing to change that status. Instead, the FLSA, which
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expressly includes state-related entities within its definition of covered employers, establishes the
rules applicable to public employers.

The Act defines the term “employer” as “any individual, partnership, association,
corporation, business trust, or any person or group of persons acting, directly or indirectly, in the
interest of an employer in relation to any employe.” 43 P.s. § 333.103(g). The term specifically
omits public employers. The omission of public employers from the Act’s definition of
“employer” indicates the intent of the General Assembly to exclude public employers from
coverage, under the Act. Neither courts nor agencies can add requirements to a statute by
interpretation. See, e.g., Kegerise v. Delgrande, 183 A.3d 997, 1005 (Pa. 2018) (courts “must not
add, by interpretation, a requirement not included by the legislature”); Shapiro v. State Bd. of
Accountancy, 856 A.2d 864, 877 (Pa. Cmwlth. 2004) (court may not insert a word the legislature

failed to supply into a statute). In construing the Wage Payment and Collection Law, the
Comnonwealth Court held that it “must give effect to the legislature’s intent as it was expressed
in the language of the statute and cannot supply an omission in a statute where it appears that the
matter has been intentionally omitted. Municipal corporations such as the Borough are not
included within the definition of “employer,” and we, as an appellate court, cannot expand the
definition of “employer” to include them.” Huffman v. Borough ofMilivale, 591 A.2d 1137, 1138-

39 (Pa. Cmwlth. 1991). Likewise, an agency cannot supply a term that appears to have been
intentionally omitted from a statute through an interpretative rule. See, e.g., Nationwide Mitt Ins.
Co. v. Foster, 580 A.2d 436, 442 (Pa. Cmwlth. 1990) (agencies cannot add terms to statutes which
do not exist in the statute).

Although no Pennsylvania court has specifically addressed whether the Act applies to
public employers, in 1976 the Attorney General opined that the Minimum Wage Act does not
apply to public employees. Office of Attorney General, Official Opinion No. 76-29, Applicability

ofMinimum Wage Act to Public Employes, 1 Pa. D.&C. 33 (Pa. A.G.), 1976 WL 401515 (October
18, 1976). The Attorney General traced the parallel development of the definition of “employer”

in the Act and the ELSA. The Attorney General noted that the ELSA was amended on April 8,
1974, P.L. 93-259, 88 Stat. 62 to specifically include public agencies within the definition of
“employer” in 29 U.S.C. §203(d), and to remove the exemption previously afforded the States and
their political subdivisions. Since 1974, the ELSA has defined “employer” as “any person acting
directly or indirectly in the interest of an employer in relation to an employee and includes a public
agency,” 29 U.S.C. § 203(d), and provided a definition of “employee” applicable to individuals

employed by a public agency which generally includes “any individual employed by a State,
political subdivision of a State, or an interstate governmental agency.” 29 U.S.C. § 203(e)(2)(C).

The General Assembly has amended the Act five times since the ELSA was amended to
include public entities within the defmition of “employer” in 1974, but has not altered the
definition of “employer” to include public entities. The General Assembly’s clear intention by its
omission was not to extend coverage under the Act to public employers. Accordingly, because the
General Assembly has chosen not to include the Commonwealth or any of its political subdivisions

in the Act’s definition of employer, the Department has properly interpreted the Act to exclude
them. This exemption is longstanding and it appears, from the relatively small number of
comments, that most public employers understood that the proposed rulemaking would not apply
to them.
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IRRC suggested that the Department explicitly identify the types of employers which are
exempt from the requirements of the Act and, thus, the Department’s regulations implementing
the Act.

The following employers are exempt from the Act by virtue of their omission from the text
of the Act: Commonwealth agencies, counties, cities, boroughs, townships, state-related schools,
Penn State University, public schools, conservation districts and port authorities. Additionally,
there is a specific exemption in the Act for weekly, semiweekly or daily newspapers with a
circulation of less than four thousand, the major part of which circulation is within the county
where published or counties contiguous thereto. 43 P.S. § 333.105(a)(4). There is also a specific
exemption in the act for public amusement or recreational establishments, organized camps, or
religious or non-profit educational conference centers, if they do not operate for more than seven
months in any calendar year, or if during the preceding calendar year, their average receipts for
any six months of such year were not more than thirty-three and one-third percent of its average
receipts for the other six months of the year. 43 P.S. § 333.105(a)(9). The Department is also
constitutionally precluded from enforcing the Act against federal entities. “Of course, under
fundamental tenets of our Republic the Commonwealth of Pennsylvania has no power to make the
federal government subject to any of its laws and regulations.” Hughes v. WCAB (Salem Transp.
Co., inc.), 513 A.2d 576, 578 (Pa. Cmwlth. 1986).

6. Reasonabieness of Require,nents, Implementation Procedures and Timetables for
Compliance by the Public and Private Sectors

IRRC next commented that the Department should explain how the implementation
schedule provides sufficient time for compliance and for employers to make necessary adjustments
to business practices, as well as a communication strategy. It noted a comment from
Representative John Galloway that suggested that the Department consider delaying the initial
implementation for a period of time to allow notification to employers.

Because the Department waited for the publication of the federal regulation, and aligned
the threshold for the first year with the federal threshold which becomes effective on January 1,
2020, the final-form rule has little impact until January 1, 2021. The regulated community is
already on notice of the increased federal threshold and will have a year before the first of two
graduated steps to bring the exempt salary threshold to the level wananted by Pennsylvania-
specific data becomes effective.

The Department will engage in outreach activities and establish educational sessions to
ensure that stakeholders are informed of the EAP exemptions’ new duties tests and salary threshold
and provide clarity on the differences between state and federal requirements. Following approved
of the final regulation, the Department plans to hold educational sessions for all stakeholders in
Harrisburg, Scranton, Pittsburgh, Altoona, Philadelphia and Erie In addition, the Department will
work with the State and Regional Chambers and associations to distribute fact sheets and offer
assistance. The Department will ensure that those organizations have the Bureau’s toll-free number
and the email address of a resource account created specifically for this issue so that questions will
be answered timely and consistently.
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7. Whether Regulation is Supported by Acceptable Data; Reasonableness of
Requirements, Implementation Procedures and Timetables for compliance; Statutoy
Authority; Whether the Regulation Represents a Policy Decision ofSuch a Substantial
Nature that it Requires Legislative Review

Salaty Threshold Phase-In

Many commenters expressed concern about the salary threshold’s large increase from
phase in through final amount, thereby potentially creating many newly non-exempt workers.
IRRC pointed to commenters’ statements that the average salary increases each year at 3%.
However,the Department notes that the salary threshold has not increased for 15 years and on the
state level for 42 years. The increase from the phase in amount to final amount is intended to
compensate for the lack of appropriate updates to the salary threshold for many years.

Further, the Department’s proposed increse aligns with or is less than salary threshold
increases in previous state and federal rulemakings. The Department has heeded the comments of
the employer community that it cannot accommodate sharp increases to the salary threshold, and
will therefore establish a Pennsylvania-specific salary threshold over three years and implement
an automatic review and escalation mechanism every three years to avoid sharply increasing the
salary threshold in the future.

Year Weekly Salary Threshold % Increase from Previous
Threshold

1975 Short Test: $250 Short Test: 25% increase
(previous wlemaldng in Long-Test for Exec & Long Test, E&A: 24%
1970) Admin: $155 increase

Long-Test for Prof: $170 Long Test, Prof: 21%
increase

2004 USDOL $455 ($23,660 annually) 82% increase from Long Test
192% increase from
Executive/Administrative
Test
168% increase from Short
Test

2020 USDOL $684 ($35,568 annually) 50% from 2004
2021 PAL&I $780 ($40,560 annually) 14% from 2020 USDOL
2022 PAL&I $875 ($45,500 annually) 12% from PAL&1 2021

Since the proposed regulation was published, the federal government has issued a rule
establishing a new salary threshold for EAP employees. The Department has aligned the state
threshold for the first year with the federal threshold that will become effective on January 1,2020.
Therefore, there is no impact to employers from the Pennsylvania-specific salary threshold until
January 1, 2021, when the incremental increase in the threshold would diverge from the federal
threshold. Therefore, employers will have time to prepare and adjust, and the Department will
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undertalce a communication and educational campaign, described above, to ensure that employers

are aware of the changes and their obligations under this regulation.

Automatic Review and Adjustment Mechanism

The final regulations also include a mechanism to automatically review and adjust the

exempt salary threshold every three years where the data establishes that it is necessary to prevent
an erosion of its effectiveness. “Experience has shown that fixed earning thresholds become

substantially less effective over time. Additionally, lengthy delays between updates necessitate
disruptively large increases when overdue updates finally occur.” See USDOL Wage and Hour
Division” Fact Sheet: Final Rule to Update the Regulations Defining and Delimiting the
Exemptions for Executive, Administrative and Professional Employees (September 2019). This
has been the experience in Pennsylvania where the salary threshold has eroded over the passage
of 15 years during which no adjustment was made for economic growth or inflation, resulting in
an artificially low threshold that allows employees working in EAP capacities to be designated as
exempt and required to work often excessive overtime hours without additional compensation. In

addition to the misalignment of the exempt salary level and EAP duties, sporadic large increases

lead to the employer community having to play “catch up” each time the salary threshold is
increased. Several commenters noted that difficulty of attempting to level-set wages in a three-

year period after so many years of regulatory inaction.

The final regulations will provide a mechanism to review and adjust the salary threshold

every three years using the same Pennsylvania-specific data-set and methodology used to establish
the Pennsylvania salary level for Year 3 of the three-year phase-in period ($875/week or $45,500
annual pay). This is a change from the proposed regulations which proposed to use data based on
the 30th percentile of weekly earnings of ifill-time non-hourly workers in the Northeast region.

As noted above, the Department agreed with commenters that the Northeast region, which includes
Pennsylvania wages at the low end of high-wage eastern seaboard cities, was not the appropriate

measure for the Commonwealth. Instead, the final regulations provide for a triennial adjustment
of the salary threshold—based on the 10th percentile of wages in the exempt occupations in
Pennsylvania. based on the data. The triennial salary level adjustment would be reviewed by the

Minimum Wage Advisory Board and published in the Pennsylvania Bulletin at least 30 days in
advance of the effective date, giving the employer community adequate time to adjust to the
smaller, more predictable salary level adjustments In times of economic downturn, when wages
are not expected to rise, it is unlikely that the then-current data will support an increase to the
salary threshold.

The Department has the statutory authority to promulgate the automatic adjustment
mechanism of the regulations. Pennsylvania courts have long recognized the power of an
administrative agency to administer a statutorily-mandated program and under the Act, has

expressly delegated authority to the Department to “define and delimit” the EAP terms in Section
5(a) of the Act, 43 P.S. § 333.105(a) and left it to the Department’s discretion how to do so. This

is the same broad delegation of authority underpinning the Department’s use of a salary threshold

as a characteristic to define the EAP exemption in 1977, the exercise of which authority has never
been challenged in Pennsylvania. The Department has made other significant changes to the way
the Act is implemented under the same broad authority to define the EAP categories by deleting
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the long and short tests in the EAP exemptions, by allowing bonuses to count towards the salary
amount and by aligning the duties more closely with the federal regulation.

Under the automatic adjustment mechanism, salary level changes will occur at regular,
three-year intervals using the same methodology and data used to establish the original
Pennsylvania-specific salary threshold. This mechanism will benefit employers and employees by
replacing infrequent, and this more drastic salary level changes with gradual changes occurring at
predictable intervals. The automatic adjustment mechanism was part of the Department’s
proposed rulemaldng which established a salary threshold that adequately distinguishes between
who may meet the duties requirements of the EAP exemptions and those who likely do not. The
automatic review and adjustment provision merely recalculates this salary threshold every three
years using current data and the same methodology used to establish the initial Pennsylvania EAP
salary threshold. Because the methodology and dataset remain the same, the automatic adjustment
mechanism merely keeps the salary threshold accurate considering changing salary levels in the
Pennsylvania workplace. It does not change the duties test, salary level test, or the methodology
used to calculate the salary

The Department has considered the input and feedback of the regulated community in
establishing the new Pennsylvania salary threshold. The automatic adjustment provision does not
change the salary level test set in the Department’s final regulations and which requires that exempt
employees be paid a salary equal to at least the weighted average 10th percentile of wages for
exempt occupations in Pennsylvania. The weighting reflects the relative number of individuals
employed in the particular exempt occupations. Using the automatic adjustment provision does
not substantively change the salary level test or duties test, but merely adjusts the salary threshold
based on current data in the same data-set used to establish the Pennsylvania-specific salary level
established in this final rulemaking. Thus, the automatic adjustment provision is not a new
rulemaking. The standard and process for calculating the adjustment is being set in this final-form
rulemaking. It is merely a mechanism to preserve the accuracy and continuing effectiveness of the
salary level test, The triennial adjustment mechanism, which will be based on current data, will
ensure that the salary test continues to reflect the same salary threshold based on the weighted
average 10th percentile of wages for exempt occupations in Pennsylvania.

As the effectiveness of the salary threshold erodes over time, workers may be mistakenly
misclassified as exempt solely based on salary alone and not in concert with the duties test. Thus,
when the salary threshold is again adjusted in a regulatory update, employers are faced with a
situation in which a large number of previously exempted employees may now be non-exempt,
either due to initial misclassification or due to the salary threshold being updated to reflect wages
being paid to employees in the current labor market.

The Department has therefore indexed the adjustment of the salary threshold to the
weighted average 10th percentile wage of all exempt workers in Pennsylvania and will update the
salary threshold in 2023 and then every three years thereafter.

The automatic review and adjustment mechanism allows the regulation to be carried out as
intended: there would be few instances of an employee being exempt prior to a regulatory update
and subject to overtime upon update due to a large increase in the salary threshold to reflect current
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wages. Periodic small adjustments to the salary threshold allow the salary threshold to continue
to meet the intent of the regulation without causing upheaval to the employer community.

Federal district court litigation over 2016federal rulemaking

The IRRC asked how the Department’s rulemaking differs from a federal regulation that
was rejected by a district court in Texas on the grounds that the salary level was so high that it
rendered the duties test for the EAP exemptions irrelevant and whether the Department considered
another methodology. As explained herein, the Department has revised its methodology in its final
rulemaking and that methodology differs significantly from that used in the Texas case.

In May 2016, the USDOL published a regulation which raised the minimum salary level
for exempt employees under the FLSA from $455 per week to $913 per week. The new salary
level was based on the 40th percentile of weekly earnings of hill-time salaried workers in the
lowest wage region of the United States (the South), and also created an automatic updating
mechanism that adjusts the minimum salary level every three years starting in 2020.

In response, the State of Nevada and 20 other states sued the USDOL challenging the
overtime regulation. The parties challenging the federal regulation asserted that revisions to the
minimum salary threshold exceeded USDOL’s authority under Section 213(a)(1) and was
inconsistent with the intent of the FLSA because the regulation increased the minimum salary
threshold to so high a level that it was no longer a plausible proxy for the job duties of an executive,
administrative, or professional capacity employee. The USDOL countered that the regulation is
within its delegated authority because Section 2l3(a)(1) explicitly grants authority to the
Department to define and delimit the terms “bona fide executive, administrative, or professional
capacity,” and, therefore, the court should defer to the USDOL’s interpretation of the statute.

The federal district court held the USDOL regulation implementing a salary increase to the
FLSA’s exemptions invalid. Nevada v. United States Dep ‘t ofLabor, 275 F.Supp.3d 795 (E.D.
Texas 2017). The federal district court noted that the USDOL has the authority to implement a
salary’ threshold to identi& those persons serving in executive, administrative or professional
capacities and thus exempt from overtime pay, because the salary threshold serves as a defining
characteristic when determining who, in good faith, performs actual EAP duties. The federal
district court determined, however, that because the regulation more than doubled the previous
minimum salary level, making overtime status depend predominately on a minimum salary level,
and thereby supplanting an analysis of an employee’s job duties. The court noted that entire
categories of previously exempt employees who perform “bona fide executive, administrative, or
professional capacity” duties would now quali for the exemption based on salary alone. The
court held that because the FLSA unambiguously indicated Congress’s intent that employees doing
“bona fide executive, administrative, or professional capacity” duties to be exempt from overtime
pay, the USDOL exceeded its authority by using a salary-level test that effectively eliminates the
duties-focused test prescribed under the FLSA.

The federal district court decision is neither precedential nor is particularly applicable to
the Department’s final rule-making because of significant factual dissimilarities between the 2016
USDOL final rule and the Department’s final regulations. The final regulations implementing the
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Minimum Wage Act differ in material respects from the 2016 federal regulation, including the
methodology, which relies upon Pennsylvania-specific data regarding exempt employees, and
resulting exempt salary thresholds that are reflective of the existing Commonwealth workforce of
exempt employees.

More specifically, the Department’s regulation differs from the 2016 USDOL regulation
invalidated by the Texas federal district court in the at least three significant ways.

First, the Department’s increase is smaller than the 2016 USDOL rule and is phased in over
two years rather than immediately effective, In the Nevada case, the federal district court based
its decision that USDOL’s regulation violated the FLSA in part on the fact that USDOL
immediately doubled the salary threshold, from $455 to $913 per week, which in the court’s view
effectively eliminated the test based on the employee’s duties. Under the Department’s regulation,
the salary level immediately resets to $684, to be consistent with the salary threshold set in the
USDOL’s new rule, which becomes effective on January 1, 2020. The Pennsylvania-specific
salary threshold gradually rises to the Year 2 intermediate salary threshold of $780 (a 14% increase
of the salary level effective on January 1, 2020) and in the following year to the Year 3 salary
threshold of $875 (a 12% increase over the Year 2 salary level). This gradual phase-in avoids
what was perceived to be a disruptively large increase.

Second, unlike the USDOL’s 2016 rulemaking, which focused exclusively on the salary
level of exempt employees in the EAP categories, the increase in the salary threshold is part of the
larger effort to update the EAP definitions to make the more relevant in the modem marketplace
and more consistent with the federal exemptions. The Department’s rulemaking also updated the
duties test to qualify for the EAP exemption, including eliminating the “long” and “short” tests,
establishing that the duties remain the focus of the exempt analysis. The Department’s
comprehensive overhaul of the Commonwealth’s EAP regulations undercuts the notion that the
salary threshold is intended to be or will be determinative of an employee’s status, in disregard of
an analysis of the employee’s job duties. In Nevada, the court noted that the USDOL’s 2016
rulemaking stated that white collar employees earning less than $913 per week would be eligible
for overtime “irrespective of their job duties and responsibilities.” 275 F. Supp. 3d at 806 (quoting
81 Fed. Reg. 32391, 32405 (May 23, 2016)). In this final-form rulemaking, the Department both
modernized its definitions and developed a salary threshold that is consistent with EAP duties,
calculated using the data of exempt Pennsylvania employees.

Third, the Department used a different methodology to calculate the salary threshold than
the USDOL used in 2016 to calculate its salary threshold. Pennsylvania’s EAP salary threshold
has failed to keep pace with the rising nominal salaries of exempt salaried workers, and no longer
protects most EAP workers intended by this regulation to receive minimum wage and overtime
pay. The salary threshold has not been updated since 1977 and is currently $8,060 per year for
Executive and Administrative employees under the long test. For Professional employees the
salary threshold is $8,840 per year for the long test. For all the EAP exemptions, the annual salary
threshold is $13,000 per year for the short test. The purpose of the salary threshold is such that
non-exempt workers should be unlikely to make more than the threshold, and exempt workers
should be unlikely to make less than the threshold. Today in Pennsylvania, the average yearly
salary of individuals in exempt occupations is $82,480. As such, the current salary thresholds are
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irrelevant because virtually all white-collar workers make a higher salary than the salary threshold.
This rulemaking sets the salary threshold for all EAP exemptions at the weighted average of 10th
percentile exempt wages (the Department’s methodology for determining salary threshold) and
would be $45,500 per year. This will act as a real threshold to ensure that salaried workers are
properly classified as exempt.

Moreover, the decision of the Texas federal district court is inherently flawed. The
standard imposed by the court in that case created a standard that would invalidate nearly any
regulation that relied on a salary threshold. An examination of the decision shows that the judge
not only misunderstood the operation of the rule at issue, he based his decision on the fact that the
regulation gave new overtime protections to workers whose jobs had not changed. The decision
ignored the fact that the 2004 amendment to the federal rule similarly extended overtime
protections to workers whose jobs had not changed, as does the new USDOL rule, which estimates
that 1.2 million workers who would otherwise be exempt under the current salary level will qualify
for overtime based on the change in the salary threshold alone. See 84 Fed. Reg. 51238. There is
no precedent for deciding that a rule is invalid based solely on its impact.

The federal district court in Nevada did not analyze the legal validity of the automatic
adjustment provision in the 2016 USDOL rulemaking, instead finding that because the salary level
set in the rulemaking was invalid, so too was the automatic adjustment of that salary level.

Basisfor salary increase in final regulations

There was a split in commentary from legislators who believed that the salary threshold
increase proposed in the Department’s proposed rulemaking was sufficiently high as to be
inconsistent with the definitions of the EAP duties, and others who did not.

Representative Robert Kauffthan conceded the need to update the salary threshold, but
commented that the Department’s proposed rulemaking increased it so significantly that the
exemptions were more heavily dependent on a salary test than a duties test. Senator Kim Ward
likewise conceded that the salary thresholds should be updated, but that the proposed increase
exceeded a reasonable level and in some cases, would make the duties test irrelevant. Senator Lisa
Baker commented that the regulations would be subject to legal challenge.

However, some legislative commcnts were supportive of the salary threshold.
Representative John Galloway noted the severe need for improvements to minimum wage and
overtime rules and estimated that when ffilly enacted, the threshold would expand overtime
protection to 455,000 Pennsylvanians. Senator Christine Tartaglione commented that the national
mandatory overtime threshold of $23,660 is too low and results in someone who makes $11.38 per
hour not qualifying for mandatory overtime pay. The members of the House Labor and Industry
Committee (Representatives John Galloway, Leanne Krueger, Morgan Cephas, Daniel Deasy,
Maria Donatucci, Jeanne McNeill, Dan Miller, Gerald Mullery, Ed Neilson, Adam Ravenstahl,
and Pam Snyder) also supported the threshold to provide “meaningfUl and tangible wage
protections for low-wage and middle-class workers.”
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IRRC requested that the Department explain the reasonableness of the final option pursued
and how its methodology differs from the USDOL’s methodology in deriving the exempt salary
level in the now-superseded 2016 federal rulemaking. After carefully considering the public
comments and the feedback that the Department received from its roundtable discussions, the
Department adjusted the methodology and data-set that it used to arrive at its salary leeI.

Feedback provided to the Department was also sharply split. The Department reviewed
more than 1,000 public comments and hosted ten stakeholder roundtables across the state.
Businesses overwhelmingly stated that $47,892 is too high for the salary threshold, and workers,
labor organizations, and others stated that $47,892 is adequate or is too low.

In conjunction with its review of these comments, the Department reexamined the intent
of the General Assembly in exempting executive, administrative and professional employees
from the minimum wage and salary provisions of the Act, and the purpose of the salary level
test, which serves as a defining characteristic when determining who, in good faith, performs
executive, administrative, or professional duties. Defining characteristics of the current overtime
exemptions are as follows:

• The individual must be paid a salary, versus an hourly wage; and
• The individual is employed in an executive, administrative, and professional capacity —

under the respective duties tests; and
• The individual must be compensated at a salary basis of a certain amount — the salary

threshold (not less than $250 a week per Pennsylvania’s current regulation; in current
practice $455 a week as per the USDOL Fair Labor Standards Act update in 2004).

Duties Test

Regarding the duties test, the Department is in agreement with many commentators that
Pennsylvania’s duties test should align with the federal regulations. Pennsylvania’s current
regulations align with the federal law as it existed in 1977, which included the long and short duties
test. At the time, federal regulations included a “long test” with a more restrictive duties test and
a lower salary threshold, and a “short test” with a less stringent duties requirements and a higher
salary threshold. In 2004 the duties test was simplified to reflect the less stringent duties in the
“short test” and eliminated the “long test.”

The duties test in the Department’s proposed rulemaking still differed from the USDOL
duties test. In its final regulations, the Department has mirrored the general duties test set forth in
the federal regulations, acknowledging that consistently-expressed concern of employers that the
discrepancies between Pennsylvania’s regulations and USDOL regulations make it difficult for
employers to know if they are in compliance with the duties test. Aligning the duties test more
closely to the federal duties will provide increased clarity to both employers and employees as to
who is and is not an exempt employee.

Salary Threshold
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Regarding the salary threshold, the Department believes that the threshold should be set at
an amount that allows the Department to enforce the intent of the Act exemptions: that individuals
performing actual executive, administrative, or professional duties are exempt, while lower-paid
white-collar workers are extended overtime protections.

The Department considered the salary thresholds that USDOL set in its previous
rulemakings. Historically, USDOL examined data on actual wages paid to exempt employees,
and then set the salary level at an amount slightly lower than might be indicated by data, In 1940
and 1949, USDOL looked at the average salary paid to the lowest level of exempt employee. In
1949, the USDOL created the new “short test,” which differed from the initial duties test, now the
“long test. The most significant difference between the short test and long test was that the long
test limited the amount of time an exempt employee could spend on nonexempt duties, while the
short test did not include a specific limit on nonexempt work. 69 Fed. Reg. 22122, 22165.

Beginning in 1958, USDOL set salary levels for the long test to exclude approximately the
lowest-paid 10 percent of exempt salaried employees.

The salary tests have thus been set for the country as a whole. . . with appropriate
consideration given to the fact that the same salary cannot operate with equal effect as
a test in high-wage and low-wage industries and regions, and in metropolitan and
rural areas, in an economy as complex and diversified as that of the United States.
Despite the variation in effect, however, it is clear that the objectives of the salary
tests will be accomplished if the levels selected are set at points near the lower end of
the current range of salaries for each of the categories. Such levels will assist in
demarcating the “bona fide” executive, administrative, and professional employees
without disqualiing any substantial number of such employees.

Id at 22166. Throughout the regulatory history of USDOL using both a short and long test, the
short test threshold was significantly higher than the long test threshold (see table below).

• Year Executive Administrative Professional Short Test
1938 $30 $30 None None
1940 $30 $50 $50 None
1949 $55 $75 $75 $100
1958 $80 $95 $95 $125
1963 $100 $100 $115 $150
1970 $125 $125 $140 $200
1975 $155 $155 $170 $250

Id. at 22165.

However, in 2004, USDOL departed from this methodology in its final rulemaking,
streamlining the long and short duties test into a single test, as well as moving from the previous
salary threshold methodology to the use of the 2O” percentile of all salaried employees in the
South. Id. at22167.
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USDOL justified this departure from previous methodology in two ways. First, USDOL
stated that the change in salary threshold methodology was due to the change from the short and
long test structure. Second, USDOL stated that “this adjustment (from use of exempt workers to
all salaried workers) achieved much the same purpose as restricting the analysis to a lower
percentage of exempt employees. Assuming that employees earning a lower salary are more likely
non-exempt, both approaches are capable of reaching exactly the same endpoint.” 69 Fed, Reg.
22167.

This logic underpinning the USDOL’s 2004 change in methodology was flawed for two
significant reasons, First, the 10th percentile of exempt workers was the method traditionally used
for the long test, and as per information from previous rulemakings, the long test threshold was
historically set significantly lower than the short test threshold. Therefore, when eliminating the
two different tests and moving to one standard test, it would have been reasonable and logical for
the USDOL to have sought a salary threshold that was more inclusive of lower-salaried workers,
rather than “reaching exactly the same endpoint.” Second, the setting of the salary threshold “at
the lower end of the range of salaries” for exempt occupations cannot be accurately carried out if
the data used to determine a lower range includes data on all salaries—exempt or otherwise.
Farther, exempt occupations, especially the “executive” category, employ fewer people than non-
exempt occupations, as non-management employees generally outnumber management employees
in most establishments. Therefore, including data on all salaried employees will “water down” the
data set, providing a skewed “lower end of the range of salaries” than would be provided by
considering only data on exempt occupations.

This flawed analysis was the basis for the recent federal rulemaking that established $684
per week as the salary threshold to qualify for the EAP exemptions. However, the purpose of
setting a salary threshold is to assist the Department in identifying employees that the General
Assembly intended to be exempt. The use of salary data of employees who work in non-exempt
job classifications does not align to this purpose.

For the Department to ifilfill the intent of the General Assembly in enacting the overtime
exemption into law, the Department chose a methodology for determining the salary threshold that
differs from the USDOL’s methodology in two distinct ways. First, the Department used data
based on exempt hill-time workers, rather than the USDOL’s methodology of using data based on
all hill-time workers. Second, the Department used wage information that is specific to
Pennsylvania to determine the salary threshold, rather than the USDOL’s methodology of setting
the threshold using the 20th percentile of workers in the nation’s lowest wage region. The
USDOL’s use of income percentile in the lowest wage region is intended to ensure that the federal
salary threshold is useable in every area of the nation—that is, that the threshold, even if used in
the lowest wage areas of the country, would be highly unlikely to include actual cxecutive,
administrative, and professional employees.

Pennsylvania’s Methodology

In response to public comment, the Department changed the methodology in the final rule
from the methodology used in the proposed rulemaking. In the proposed rulemaking, the
Department set the salary threshold at 30% of all salaried workers in the Northeast Region.
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Commentators accurately pointed out that this data included wage data from high income areas
such as New York City1 Boston and other northeast metropolitan areas. In consideration of this
concern, the Department revised the methodology to limit the calculation of the salary threshold
to Pennsylvania-specific data.

The Department’s labor market information bureau, the Center for Worldorce Information and
Analysis (CWIA), reviewed more than 800 Standard Occupational Classification (SOC) titles and
determined that 300 SOC titles have job duties that reasonably fall into the exempt executive,
administrative, and professional categories, while 500 were deemed to be potentially non-exempt.
Using Pennsylvania’s Occupational Employment Statistics (OES) data for 2018, the most recent
year for which this data is available, CWIA identified the employment volume and 10th percentile
wage for each exempt occupation. The 10th percentile wage for each occupation was multiplied
by total employment in the same occupation to create a weighted 10th percentile wage for each
exempt occupation. CWIA then aggregated total employment across all exempt occupations,
aggregated the weighted 10th percentile wages for total weighted 10th percentile wage across all
exempt occupations, and divided the aggregated weighted 10th percentile wage by aggregated
employment to determine the average 10th percentile wage of all exempt workers, which is
$45,500.

To set its final salary three-step implementation process, the Department raised its initial
salary threshold to $684 per week which is consistent with USDOL’s newly-issued salary level.
That salary threshold will be effective as of the date of publication in the Pennsylvania Bulletin,
The Department dropped its proposed salary threshold of $921 per week to the final $875 per
week, which will be effective two years after publication of the initial salary threshold in the
Pennsylvania Bulletin. The Department’s intermediate or second step increase is now $780 per
week, which is halfway between the initial salary threshold and the final salary threshold and is
effective one year from publication of the initial salary threshold in the Pennsylvania Bulletin:
$664 on date of publication, $780 one year after publication, $875 two years after publication.

Whether this Regulation Represents a Policy Decision ofSuch a Substantial Nature that it
Should Receive Legislative Review

The IRRC again commented that the Department should clarify to what extent it has
engaged the legislature in developing the regulation. As noted above, the Department engaged
with the legislature after the proposed regulatory package was submitted to IRRC.

First, in July 2018, the Department met with staff of the Department’s legislative oversight
committees, which are Labor & Industry Committees of the House of Representatives and Senate.
The meeting offered an overview of and an opportunity to answer questions about the
Department’s proposed regulations to modernize overtime regulations. Of particular note,
majority committee staff from both the House and Senate expressed concerns about the new salary
threshold and questioned why exemptions and technical language were not being updated to align
more with federal regulations.

Secondly, in September 2018, the House Labor & Industry Committee held a public
hearing on the topic of the Department’s proposed regulations. The Secretary of Labor & Industry
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and the Deputy Secretary for Safety & Labor Management Relations, which oversees the program
area that administers and enforces Pennsylvania’s labor laws, participated in this public hearing

by offering oral and written testimony and answering questions asked by committee members.
Moreover, the public hearing offered a valuable opportunity to hear from a range of stakeholder

groups. A significant takeaway from this public hearing was that many employers and individuals

indicated a firndamental misunderstanding of eligibility and applicability of overtime exemptions

for workers. Lastly, the Department received written comments from legislators and standing
committees during the regulatory review process, which have been taken into consideration and

are addressed herein.

The Department’s authority to adopt regulations defining and delimiting the EAP
exemptions of the Act is clear. The General Assembly has already made a basic policy decision

and indicated, in enacting the Act, that it intended to protect employees from “unreasonably low”
wages that were “not fairly commensurate with the value of the services rendered.” 43 P.S. §
333.101. The General Assembly has also specifically directed the Department to define the EAJ
exemptions by regulation. Section 5(a) of the Act, 43 P.S. § 333.105(a) provides that
“[ejmployment in the following classifications shall be exempt from both the minimum wage and
overtime provisions of this act: (5) In a bona fide executive, administrative, or professional
capacity... (as such terms are defined and delimited from time to time by regulations of the
secretary).” Therefore, this rulemaking is not required to be the subject of legislation.

Inclusion ofBonus Pay

IRRC next commented on the inclusion of bonus pay. It cited a public comment submitted

by Ms. Anna Caporuscio on behalfof Sheetz, Inc., which noted the burden on employers ofmaldng
quarterly adjustments for every exempt employee for which a non-discretionary bonus, incentive
or commission is used to satis& the salary threshold. IRRC requested that the Department explain
its determination that 10 percent was an appropriate cap for bonus pay and provide its rationale for
establishing a percentage cap as part of the salary level test.

In the Notice of Proposed Rulemaking, the Department proposed to allow up to ten percent
of the salary threshold to be satisfied by nondiscretionary bonuses, incentives, and commissions,
paid quarterly or more frequently. In its final rule, the Department’s proposal regarding the
percentage of the salary threshold remains at 10 percent; however, the final rule tates that the
payment may be an annual payment. The Department selected a 10 percent cap for bonus pay to
align with the federal regulation. This is also reflective of business operations without creating an
undue hardship on employees.

The intent of the Department in allowing a certain percentage of salary to be payable by
bonus or other incentive payment was meant to reflect the way that certain industries, busines
models, and/or occupations structure their compensation package to employees, while at the same
time not creating an undue hardship on employees, especially lower-salaried employees. For
instance, an individual making $36,000 a year would have a gross weekly salary of $692; allowing
10% of that salary to be paid in a lump sum reduces weekly salary to $623, a reduction of $276 a
month. For lower-income workers, any reduction in wages results in hardship.
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While the Department believes that requiring bonuses to be paid on at least a quarterly
basis is the most beneficial to employees, it has also taken into consideration comments from
employers that this creates an unnecessary administrative burden and may not take into account
certain sales occupations that rely on “busy seasons” for a majority of earnings. As such, the
Department’s final rulemaking provides that bonuses may now count towards the salary threshold
if they are paid on an annual basis. This is consistent with USDOL’s September 2019 final rule.

& Clarity, Feasibility and Reasonableness; Possible Conflict with or Duplication of
Statutes or Existing Regulation

The IRRC commented that the existing regulations use the phrase “customarily and
regularly” to describe the discretion and independent judgment that an individual working in an
administrative capacity must possess to quali for an exemption from the overtime rule and noted
that this phrase does not appear in the federal regulation. See 34 Pa. Code § 231.83(a)(2). The
IRRC indicated that several commentators expressed concern that the Department did not amend
this provision in its proposed regulation. One commentator who expressed this concern applauded
the Department’s efforts to align the duties test with the Federal regulations. After reviewing these
comments and considering IRRC’s recommendation, the Department has removed this language
from its final form regulations and replaced it with language that minors the language in the
USDOL’s regulation defining the administrative exemption. See 29 CFR 541.200.

9. Miscellaneous

The IRRC commented regarding the use of the term “handicapped worker” in § 231.1.
IRRC urged the Department to update the term to “worker with a disability.” The Department
agrees with IRRC that this term is an outdated term that should be updated. The Department also
made appropriate amendments in § 231.71-231.74.

Additional Legislative Comments

In addition to the comments that were referenced or adopted by IRRC, there were other
comments from state lawmakers that are addressed below.

Representative Robert Kauffhrnn commented that the proposed salary thresholds are so
high that they reduce the importance of the duties test. Senator Kim Ward, while conceding that
the salary threshold should be updated, expressed that the duties of the individual should be the
main deciding factor.

The final-form regulation does not inappropriately reduce the importance of the duties test.
The duties test is not, as some commentators suggested, rendered irrelevant. In fact, as discussed
above, the Department acknowledges the importance of a duties by amending its regulations to
more closely align with the federal duties test.

Representative Kauffman also expressed concern that the ability of the Commonwealth

and counties to provide cost-effective health care and human services will be impaired by imposing

these requirements on provider agencies. However, the General Assembly has already made a
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basic policy decision and indicated, in enacting the Act, that it intended to protect employees from
“unreasonably low” wages that were “not fairly commensurate with the value of the services

rendered.” 43 P.S. § 333.101. That employees being paid a fair wage for their work may result in

some minimal cost increases is not a reason to reject this final-form regulation. In fact, employers

have a range of options to respond to the possibility of small cost increases occasioned by the final
rulemaking. Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To adjust for

the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;
• Allow for some overtime but reducing base pay or benefits;
• Raise non-exempt employee salaries to above the threshold.

There has been a federal minimum wage since 1938 and business have found more
efficient ways to operate. They can hire additional employees to supplement the work of non-
exempt employees. They can cap employees’ hours to avoid the extra cost of overtime. They can
switch employees from a salary basis to an hourly basis without having to change duties.
Employers will have the flexibility to determine what approach works best for them. But the fact
that an employer provides human services should not give them the right to pay an unreasonably
low wage to its workers, particularly at a level that makes their employees eligible for public
assistance benefits. The General Assembly determined, in not exempting non-profits from the
Minimum Wage Act, that employees of non-profit organizations, just like their counterparts in for-
profit enterprises, are entitled to a fair wage. If that were not the case, it would be increasingly
difficult for non-profits to recruit and retain employees.

Senator Kim Ward, along with other public commentators, raised the federal district court
decision in Texas that invalidated the USDOL’s 2016 federal regulation which promulgated a
salary threshold under the FLSA for EAP employees. The public commentators that echoed this
concern are listed and addressed in the comment and response document that accompanies this
final form regulation. In fact, the final form regulation is distinguishable from the federal
regulation at issue in the Texas case.

The Department’s regulation differs from the rule struck down by the Texas federal district
court in a number of material ways. The Department’s increase is smaller than the 2016 USDOL
rulemaking and is phased in over two years rather than immediately effective. The Department’s
rulemaking is a comprehensive update that also updates the duties test to qualify for the EAP
exemption to align more closely with USDOL regulations. This includes eliminating the “long”
and “shorC’ tests. Most significantly, the Department used a different methodology to calculate
the salary threshold than the Federal government used to calculate its salary threshold, using
Pennsylvania-specific data for exempt workers rather than a nationwide lowest common
denominator based on the region of the United States with lowest wages.

Additionally, the decision of the Texas federal district court is inherently flawed. The
standard imposed by the court in that case created a standard that would invalidate nearly any

31



regulation that relied on a salary threshold. An examination of the decision shows that the judge

not only misunderstood the operation of the rule at issue, he based his decision on the fact that fact
that the regulation gave new overtime protections to workers whose jobs had not changed. The
decision ignored the fact that the 2004 amendment to the federal rule similarly extended overtime
protections to workers whose jobs had not changed. There is no precedent for deciding that a rule
is invalid based solely on its impact.

Senator Ward also questions whether increasing the threshold will result in less flexibility
for employees. There is nothing in the rulemaking that would prohibit employers from offering
employees flexibility of hours. Employers can choose to provide flexible shifts tb employees
previously classified as exempt. The only difference would be that employers would be required
to make sure employees understand that they cannot work past 40 hours per week or pay overtime
when it is necessary for employees to work more than 40 hours per week. Employers opting to
provide less flexibility to employees may find themselves at a competitive disadvantage in
attracting and retaining employees.

Senator Ward further commented that she was concerned with the impact to nonprofit
organizations, as well as local and state government. As explained above, local and state
governments are excluded from coverage under the Minimum Wage Act and therefore the final
rulemaking does not increase labor costs for public sector employers. State and local governments
would not be required to raise taxes or cut programs due to higher labor costs. The Department
has no authority to exempt non-profits from the scope of the Act, as that basic policy decision has
already been made by the General Assembly by not exempting them from the Act’s definition for
“employer.” 43 P.S. § 333.103(g). Employees of non-profits should enjoy the same right to a fair
wage as other employees. And as discussed herein, employers will have a range of options to
achieve compliance. They will not automatically be required to increase labor costs.

Members of the House State Government Committee (Representatives Daryl Metcalfe,
Matt Dowling, Cris Dush, Seth Grove, Kristin Hill, Jerry Knowles, Brett Miller, Brad Roae, Franic
Ryan, Rick Saccone, Tommy Sankey, Craig Staats, Justin Walsh, Judy Ward, and Jeff Wheeland)
expressed concern that the rule will require employers to engage in additional timekeeping and
other recordkeeping to comply. In fact, employers are already obligated to keep such records. The
Act specifically directs that employers keep “a true and accurate record of the hours worked by
each employee and the wages paid to each.” 43 P.S. § 333.108. The Act does not require that
such records be kept only for hourly employees. There should be no impact on reeordkeeping
requirements, as those requirements already exist.

Senator Lisa Baker urged the Department to support legislation that she has proposed rather
than promulgate regulations. However, the bill proposed by Senator Baker, which was
significantly different from the Department’s proposed regulation, did not move out of committee
last session and, although it has been reintroduced, it remains in committee. Senator Baker
indicated in her comments that she sought closer alignment with the federal regulations. As
discussed in detail above, this final form regulation represents significantly closer alignment with
the federal regulations.
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The Department also received comments supportive of the proposed rulemaking from a
number of legislators. Representative John Galloway noted that the rulemaking was consistent
with the intent of the Minimum Wage Act and would benefit Pennsylvania workers and
communities. He noted that wages have been stagnant, despite low unemployment and increased
demand for labor and that wealth disparities between upper-income and lower- and middle-income

families have been increasing.

Senator Christine Tartaglione expressed her “ardent” support for the proposed regulations,

pointing out that in the mid-1970s, more than 60 percent of salaried workers qualified for overtime,
but that currently, the ratio is less than one in 10. She stated that approval of the regulations would
benefit not only workers but the economy, as workers are also consumers and fair pay increases
spending power.

Members of the House Labor and Industry Committee (Representatives John Galloway,
Leanne Krueger, Morgan Cephas, Daniel Deasy, Maria Donathcci, Jeanne McNeill, Dan Miller,
Gerald Mullery, Ed Neilson, Adam Ravenstahl, and Pam Snyder) expressed support for the
proposed rulemaking, noting that simplif’ing the duties test would facilitate compliance and
reduce inquiries. They also noted that modernizing the salary threshold would provide meaningThl
and tangible wage protections for low-wage and middle-class workers.

Other Significant Public Comments

The Department received a large number of public comments, which were fairly divided.
Public comments were considered and, due to the volume, are addressed in the comment and
response document that accompanies this final-form rulemaking. However, some of the common
comments are addressed here.

Geographic Considerations

A number of commentators expressed concern over the use of the 30th percentile of weekly

earnings for fill-time salaried employees in the Northeast. As discussed at length herein, the

Department has revised its methodology to use Pennsylvania-specific data. However, there were

also comments that expressed concern over the differences between urban and rural areas within

the state. Several commentators asserted that an increase to the salary threshold would impact

rural areas disproportionately.

County-level data demonstrates that the exempt salary threshold of $45,500 is below most

other county’s median household income, including those in high-population and rural areas.

Counties with some of the state’s most significant populations —Allegheny, Lehigh, Erie, Dauphin,

Lackawanna, and Lancaster — have median household income levels of 6 to 35% above $45,500.

Only Philadelphia had a median household income that was lower (-11%). Counties with some of

the state’s sparsest populations in rural areas — Fulton, Elk, and Mercer — have median household

income levels of 4 to 10% above the proposed overtime threshold.
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Furthermore, when drilling down to the average annual occupational wages by county,

certain occupations, regardless of county, will be lower or higher than the proposed OT threshold.

Occupations that we expect to be the most impacted by the proposed overtime threshold by volume

alone include Management, Business and Financial Operations, and Office and Administrative

Support.

The average annual wage for Management; Business and Financial Operations;

Construction and Extraction; and Installation, Maintenance, and Repair occupations was generally

significantly higher than $45,500 across the state, including rural areas. For example, average wage

levels for the Management occupation, included those in rural regions that were above 45%

(Cameron), 140% (Fulton), 127% (Elk), 83% (Forest), 147% (Fayette), and 144% (Mercer).

Occupations under the Office and Administrative Support; Sales and Related; Production; and

Transportation and Material Moving categories typically had lower average wages than the

proposed overtime threshold. Other categories, such as Community and Social Services were more

mixed, depending on the county.

Employee Morale/Flexibility

Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly, would

require workers to punch a clock and track hours, and that employee flexibility would be reduced.

However, organizations have several ways in which to become compliant with the regulation. The

shift from salary to hourly is entirely an organizational decision.

Several commentators stated the loss of flexibility is bad for worker morale. Examples

included that exempt workers can currently work longer hours on certain days in order to work

fewer hours on other days, allowing them to attend their children’s extracurricular activities or

attend appointments. Commentators asserted that this flexibility would end once an employee

becomes non-exempt and must be paid overtime for hours worked over 40. However, the

regulation specifies only the number of hours that may be worked in a week before overtime must

be paid; each organization still has flexibility as to how and when an employee ffiffills their 40-

hour workweek.

This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Act does not contain any such restrictions. This rulemaking

will not prevent employers from providing flexibility to their employees. An employee that needs

to be out of the office for a couple of hours on a Monday can be given the option to make up the

hours on other days, or to work from home that evening. There is no requirement that employees

be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about morale

should be offset by the fact that the employee will be paid fairly for hours worked.
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Some businesses stated that capping employee hours at 40 does not allow an employee to

pursue advancement opportunities. However, by promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime, workers

are trapped in a position where they have very little time to independently improve their economic

situation by pursuing education goals or working a second job to supplement income while

“working their way up the ladder.” Indeed, these workers become beholden to their current

employer, with minimal time outside of work to pursue other opportunities. They must hope that

their hard work at their current employer is noticed and that internal advancement is available, as

that is the only feasible way they will improve their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason that the Department received no comments from or on

behalf of workers raising these concerns. Some employees will have their salary raised above the

threshold, so that they continue to be exempt. Some employees will become hourly and will begin

being compensated for hours worked in excess of forty hours per week. Other employees will no

longer be required to work in excess of forty hours per week without compensation. Employers

that take the step of reducing wages will have difficulty retaining their employees, especially given

a tight labor market.

Impact on Small Business

A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize the

flexibility that employers will have in determining how to implement the final-form regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.
Business response to the regulation will vary depending on the characteristics of the business’s
operations, current staffing structure, and current scheduling practices. Each affected employer

must consider the regulation, including both the duties test and the salary threshold, and consider

if they will adjust operations to make the regulation cost neutral, or if they wish to maintain several

options for operations, including requiring employees to work beyond 40 hours a week, and
therefore respond to the regulation in a way that may increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.
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The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the current

and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $ 14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $ 21,954,959 -$23,508,239

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558
FY 2023-2024 Total Employer Cost: $ 28,636,918 - $31,041,393
FY 2024-2025 Total Employer Cost: $ $28,636,918 -$31,041,393

This takes into consideration that all employers in the state will review the new regulation

and that some will then realize they are exempt from the regulation due to being certain municipal,

public, or limited non-profit employers. It also considers that, given that the salary threshold will

be phased in to $45,500 overtime, the number of newly nonexempt workers will be lower initially

than the number of newly nonexempt workers upon full implementation of the new salary

threshold. Again, costs to employers will depend not only on if the employee is exempt and if the

employer has any non-exempt workers cunently on staft but how the employer chooses to respond

to the regulation.

Comments in Favor ofRulemaking

The Department also received comments supportive of the proposed rulemaking. In

addition to the comments that are more fully addressed in the comment and response document

that accompanies the final-form rulemaking, uke Department received extensive comments from

the following entities.

Community Legal Services, Inc (CLS) submitted both extensive legal and policy

comments on behalf of their low wage clients in support of the Department’s proposed rulemaking

for amending and clarifying the overtime exemptions for EAP employees under the Act. CLS also

submitted a separate comment in support of the rulemaking on behalf of itself as a non-profit

employer.

CLS explained that it supports the proposed changes because they would update the salary

threshold to reflect current wage levels and keep pace with the cost of living in Pennsylvania and

clarify the duties test to reduce misclassification and unnecessary litigation that are a burden on

both employers and employees. Moreover, CLS noted that the regulation complies with the

Regulatory Review Act since the Department has the authority to make the proposed changes, it

aligns with the intent of the Act and the proposal will be a net gain to the Commonwealth providing

a positive effect on public health and welfare and clarity and reasonableness to existing regulations.

CLS commented that the proposed rulemaking would benefit over 37,000 workers in Philadelphia

alone and reduce costly litigation, for business, especially small business, by making the overtime

regulations less complex and vague and more straightforward and precise.
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The Women’s Law Project (WLP) pointed out that clarifying the definition EAP
employees and “raising the minimum salary to reflect current wage levels” would mean that the
number of misclassified workers would decrease, and that employers would find it much more
difficult to improperly “get around” the overtime requirements and “workers on the lower end of
the wage spectrum are paid correctly.” WLP explained that “employers who do not want to pay

overtime will simply choose to hire more people to work extra hours that are currently worked for
free”.

The Pennsylvania AFL-CIO submitted comments in support of the proposed rulemaking,
commenting that the proposed regulations, which would clarify the definition of EAP employees
and raise the minimum salary to reflect current wage levels, are long overdue after 40 years and
would make it difficult for employers to misclassify employees in order to get around the overtime

requirements. In the end, the AFL-CIO noted that the regulations would provide much needed
relief to workers who have fallen behind the cost of living but at the same time, even with the
necessary changes, would not impose much of a hardship on employers since 465,000 workers

who currently fall into the EAP exemption would still remain exempt from overtime under
proposed regulation.

The Philadelphia Unemployment Project (PUP), a non-profit employer, submitted
comments strongly supporting the Department’s proposed changes to the overtime regulations.
PUP viewed the overtime regulations as one way to provide workers with a much-needed increase
in wages while employers remain reluctant to raise wages despite generous corporate tax cuts,
tight labor markets and a robust economic expansion. More significantly, PUP stated that “as a
small non-profit”, it is “willing to live with these increases on overtime pay” for its staff and urged
adoption of these regulations.

Pennsylvania Council of Churches (PCofC), a non-profit entity, submitted comments in
support of the Department’s regulation regarding EAP salaried worker exemptions noting that the
prior regulation has been in place since 1977 and “has not kept pace with the cost of living and
housing in Pennsylvania, or with the realities of our workplace.” PCofC viewed the proposed
regulation as effectively addressing the fundamental question of worker fairness.

The International Brotherhood of Electrical Workers (IBEW) commented that employers
have constantly taken advantage of the 40-year-old obsolete regulations to misclassify workers
and pay sub-standard wages. IBEW goes on to note that by updating the regulations, as proposed
by the Department, employers would be discouraged from misclassifying workers and job
classifications and as a result, numerous Pennsylvania workers would benefit by bringing them
overtime protection and additional income which would multiply into benefits throughout the
Commonwealth.

The National Employment Law Project (NELP), submitted extensive comments in support

of the Department’s proposed regulations. NELP noted that the Department’s proposed regulation
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defining EAP exemptions reinforces and advances the purposes of the Minimum Wage Act’s
overtime provisions and the bright-line salary test creates an effective, efficient and predictable

means to define and delimit the EAP exemptions. NELP commented that the Department’s salary

threshold proposal is within the low range for today’s labor market and its proposal for indexing

the salary threshold is sound since it is a fair, predictable and efficient way to ensure that the scope

ofexemptions continues to keep pace with the Act’s intended reach. NELP supported the proposed

rulemaking because it is in the public interest, complies with the agency’s statutory authority and
legislative intent, and will have a positive economic impact on the Commonwealth, which NELP

noted is all accomplished with a clear, feasible and reasonable regulatory provisions.

Summary ofAmendments

In response to IRRC’s comment asking for more detailed explanation as to why
amendments are needed and why they are in the public interest, the Department provides the
following explanations regarding its amendments.

Many of the Department’s amendments are based upon the Department’s stated goal of
more closely aligning the duties test with Federal regulations. The Department recognizes that
discrepancies between the Pennsylvania’s regulations and Federal regulations make it difficult for
employers to know if they are in compliance with the duties test. This was expressed by businesses
during the ten roundtable discussions the Department organized in Spring of 2019 and in various
formal comments submitted. Commentators suggest, and the Department agrees that aligning the
duties test more closely to the Federal duties test will provide increased clarity to both employers
and employees as to wha is and is not an exempt employee, reduce misclassification, will decrease
litigation arising from misclassification issues.

34 Pa. Code S 231.1. Definitions.

In the proposed regulation, the Department amended section 231.1 to add a definition of
“general operation.” The Department proposed this definition to align with the Federal regulations.
See, 29 CFR 541.201(b) (relating to directly related to management or general business
operations). As suggested by IRRC and many commentators, adopting definitions that align with
Federal regulations will assist the Department, employers, and employees in properly and
consistently determining whether employees are exempt under the administrative exemption. In
the final-form rulemalcing, the Department removed the term “general operation” from the
definitional section and added it to 34 Pa. Code § 231.83 since that term exclusively applies to the
section. In addition, the Department revised the term “general operation” to “directly related to
management or general business operations” so that the term is consistent with Federal regulatory
language. Changing the definitional term does not substantively impact the definition or the
application of the definition. Further, the Legislative Reference Bureau (LRB) edited the
definition to conform with the Pennsylvania Code & Bulletin Style Manual, Flowever, the
Department has determined that to the extent practicable, minoring the Federal regulatory
language is of the utmost importance to limit conffisidn and create consistency. Therefore, the
Department included the following amendments in the final-form rulemaking: at the beginning of
the definition, the addition of the phrase, “To include, but is not limited to”; replaced the commas
with semi-colons; and used lower case for the term “internet.” The Department also amended the
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proposed definition by deleting the phrase “and similar activities,” which is located at the end of
the definition. The Department deletes this phrase because it is redundant given the inclusion of
the language “includes but is not limited to” within the definition of “directly related to
management or general business operations”. As such, the Department added the word “and”
before “legal and regulatory compliance” since that is now the last item in the list of duties. The
amendments in the final-form rulemaking do not substantively impact the definition of directly
related to general business operations or the application of the definition.

The Department also proposed adding a definition for the term “hanagement.” The
Department proposed adding this definition to align with the Federal regulations. See 29 CFR
541.102 (relating to management). As suggested by JRRC and many commentators, adopting
definitions that align with Federal regulations will assist the Department, employers, and
employees in properly and consistently determining whether employees are exempt. In the final-
form rulemaking, the Department removed the term “management” from the definitional section
and added it to 34 Pa. Code § 231.82 since that term exclusively applies to the section. In addition,
the Department amended the proposed definition by deleting the phrase “and similar activities,”
which is located at the end of the definition. The Department deletes this phrase because it is not
a phrase used in the Federal definition. The Department also amends the final-form regulations to
add the phrase, “to include, but is not limited to,” which LRB deleted. The Department amends
the regulation in this way in order to mirror the federal regulatory language. The Department
submits that the phrase “including, but is not limited to” might be construed as being broader than
“and similar activities.” The Department made a minor grammatical edit to conform to the Federal
regulation by adding a comma in the phrase, “interviewing, selecting, and training of employees.”
The Department also changes the word “and” to “or” in the phrase “providing for the safety and
security of the employees or the property” to mirror the Federal regulatory definition of
management. Id.

The Department added a definition for “Minimum Wage Advisory Board” to add clarity
given the reference to the Board at § 231.82(4); 231.83(3); and 231.84(2).

The Department removed the defined term “Handicapped Worker” and replaced it with the
defined term “Worker with a disability” at the suggestion of IRRC and to update outdated
language. While the defined term has changed, the substance of the definition remains the same.
The Department further made this terminology change in 34 Pa. Code § 231.71, 231.72, 231.73
and 231.74.

34 Pa. Code S 231.82. Executive

Duties Test

In the proposed regulation, the Department amended section 231.82(1) by replacing the
phrase “consists of’ with “is.” The Department proposed this amendment to improve the
readability of the section. Additionally, the definition in the proposed rulemaking is the verbatim
language from the Federal regulation. See 29 C.F.R. 541.100 (relating to general rule for executive
employees). Therefore, consistent with the Department’s overall goal to align its regulations with
Federal regulations where practicable, the Department’s final-form regulation includes this
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amendment. As noted earlier, the Department creates a new subparagraph 231.82(1 )(i) to define
the term “management.”

The Department proposed deleting section 23 1.82(5) in the proposed rulemaking. Section
231.82(5) includes different wage requirements for individuals whose primary duties are executive
and individuals who spend up to 20% performing non-executive duties. This duty requirement is
inconsistent with Federal regulations with regard to executive employees. See 29 C.F.R. § 541.100.
The Department’s final-form rulemaking includes this amendment in order to align with the
correlating Federal regulation.

The Department received numerous comments supporting the Department’s efforts to more
closely align with correlating Federal regulations, but commentators underscored the importance
of amending other inconsistencies to align with Federal regulations. In response to this concern,
the Department reviewed the Executive exemption to determine if it should make other
amendments to further align the Department’s regulations to the correlating Federal regulation.
The Department therefore includes in its final-form amendment changes to subsection 231.82(3)
which adds a comma after “hiring”; deletes the word “or” before firing; adds a comma after the
word “firing”; deletes the phrase “and as to the” before advancement”; deletes the word “arid”
before “promotion”; and replaces the phrase “will be” with “are.” These changes mirror the
language in federal regulation.

In addition, the Department includes in its final-form regulation the deletion of section
231.82(4), which includes a requirement that the individual “customarily and regularly exercises
discretionary powers.” In deleting this provision, the Department aligns the executive duties test
with the correlating Federal regulations. The Department does not believe the deletion of this
provision will have a substantive impact on the implementation of the executive exemption
because the concept of customarily and regularly exercising discretionary powers is captured in
the definition of management as adopted in the final-form rulemaking.

As a result of the deletion of section 231.82(4), the Department renumbered section
231.82(5) to 231.82(4) and section 231.82(6) to 231.82(5).

34 Pa. Code 8231.83. Administrative.

Duties Test

In the proposed regulation, the Department amended section 231.830) by replacing the
phrase “consists of’ with “is.” The Department proposed this amendment to improve the
readability of the section. Additionally, the definition in the proposed rulemaking is the verbatim
language from the Federal regulation. See 29 C.F.R. 541.200 (relating to general rule for
administrative employees). Therefore, consistent with the Department’s overall goal to align its
regulations with Federal regulations where practicable, the Department’s final-form regulation
includes this amendment in order to align with the correlating Federal regulation. In the final-form
rulemaking at section 23 1.83(1), the Department also amends the term from “general operation”
to “directly related to management or general business operations” to align with the terminology
used in Federal regulations. See 29 ç.F.R. 541.201 (relating to directly related to management or
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general business operations). As noted earlier, the Department creates a new subparagraph
231.83(1)0) to define the term “directly related to management or generai business operations.”

In the proposed regulation, the Department amended section 23 1.83(2) by including the
phrase, “with respect to matters of significance.” The Department proposed this amendment to
clarify that administrative personnel must regularly exercise judgment and discretion in matters of
significance and to also align with the Federal regulations. See 29 C.F.R. 541 .200(a)(3). The
phrase “with respect to matters of significance” is the verbatim language from the Federal
regulation. Id. Consistent with the Department’s overall goal to more closely align with Federal
regulations, the Department makes one ifirther amendment in the final-form rulemaking. The
Department amends section 231.82(2) to mirror the Federal regulatory language in 29 C.F.R.
541.200(a)(3) by replacing “who customarily and regularly exercises” with “whose primary duty
includes the exercise of’ discretion and independent judgment with respect of matters of
significance. This change will provide greater clarity to employers that employees are not exempt
under the administrative exemption unless they have the ability to exercise discretion on important
matters.

In the proposed regulation, the Department deleted section 231.83(3) to ensure that
employees who only assist other executives and administrative personnel or who only perform
work requiring specialized training, experience or knowledge or who only perform specialized
tasks or assignments are no longer classified as exempt. The Department deleted section
231.83(4), which contains wage requirements for individuals whose primary duties are
administrative and individuals who spend up to 20% performing non-administrative duties. These
amendments were adopted in the proposed rulemaking to align Pennsylvania’s regulation with
Federal regulations at 29 C.F.R, 541.200. The Department includes these amendments in its final-
form rulemaking in order to align with the correlating Federal regulation. Aligning the regulatory
language with the correlating Federal regulation will provide Pennsylvania employers with only
one duties test to determine whether an employee is exempt from the minimum wage and overtime
pursuant to the Administrative exemption.

34 Pa. Code 23L84. Professional.

Duties Test

In the proposed regulation, the Department amended section 231.84(1) by replacing the
phrase “consists of’ with “is.” The Department proposed this amendment to improve the
readability of the section. Additionally, the definition in the proposed rulemaking is the verbatim
language from the Federal regulation. See 29 C.F.R. 541.300 (relating to general rule for
professional employees). The Department also made minor clarifications in the proposed
rulemaking to conform to proper regulatory style under the Pennsylvania Code & Bulletin Style
Manual. Therefore, consistent with the Department’s overall goal to align its regulations with
Federal regulations where practicable, the Department’s final-form regulation includes the
proposed amendments in order to align with the correlating Federal regulation.

In addition, the Department replaced the language “the performance of work that is original
and creative in character in a recognized field of artistic endeavor” with “invention, imagination,
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originality or talent in a recognized field of artistic or creative endeavor.” This language mirrors
the language in the federal regulation.

In the proposed regulation, the Department deleted section 231.84(4), which contains wage
requirements for individuals whose primary duties are professional and individuals who spend up

to 20% performing non-professional duties. This amendment was adopted in the proposed
rulemaking to align Pennsylvania’s regulation with Federal regulations at 29 C.F.R. 541.300. The

Department includes this amendment in its final-form rulemaking in order to align with the
correlating Federal regulation. Aligning the regulatory language with the correlating Federal

regulation will provide Pennsylvania employers with only one duties test to determine whether an

employee is exempt from the minimum wage and overtime pursuant to the Professional exemption.

In the final-form regulation, the Department deletes sections 231.84(2) and (3). These

changes align the Department’s final-form regulation with the correlating Federal regulation.

Aligning the regulatory language with the correlating Federal regulation will provide Pennsylvania
employers with only one duties test to determine whether an employee is exempt from the
minimum wage and overtime pursuant to the Professional exemption.

As a result of the deletion of sections 231.84(2) and (3), the Department renumbered

section 23 1.84(4) to 23 1.84(2) and section 23 1.84(5) to 23 1.84(3).

Short and Long Duties Tests and Salary Threshold for Executive, Administrative and Professional
Exemptions

Pennsylvania’s existing regulations align with the federal law as it existed 1977, which
included the long and short duties test. See 34 Pa. Code § 231.82(6) (renumbered in final-form
regulation as § 231.82(4)), 231.83(5) (renumbered in final-form regulation as § 231.83(3)), and
231.84(5) (renumbered in final-form regulation as § 231.84(3)). The “long test” includes a more
restrictive duties test and a lower salary threshold, and the “short test” at includes a less stringent
duties requirements and a higher salary threshold. Id.

In 2004, Federal regulations eliminated the short and long duties test and adopted less
stringent duties in the “short test.” See 69 Federal Register 22122 (April 23, 2004). However, the
Department did not make a change to its regulations. As such, the discrepancies between the
Department’s regulations and USDOL’s regulations make it difficult for Pennsylvania employers
to know if white-collar salaried employees are entitled to receive overtime. This was expressed by
businesses during the ten roundtable discussions the Department organized in Spring 2019 and in
various formal comments submitted. Aligning the duties test in the final regulations to duties test
in the federal regulations will eliminate this burden, making it easier for employers to comply with
the law and for employees to know if they should be classified as an exempt or non-exempt EAP
employee. Accordingly, the Department’s proposed amendments eliminated the long duties test
found in sections 231.82(6) (renumbered in the final-form rulemaking as 231.82(4)) and23 1.83(5)
(renumbered in the fmal-fonn rulemaking as 231.83(3)), and 231.84(5) (renumbered in the final
form rulemaking as 231.84(2)). The Department includes Uris amendment in its final-form
rulemaking in order to align with the correlating Federal regulation.
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In the proposed rulemalcing, at sections 231 ,82(5)(i)-(iv)(renumbered in the final-form
regulation as 231 .82(4)(i)-(ivD; 231 .83(3)(i)-(iv)(renumbered in the final-form regulation as
231 .83(3)(i)-(ivD; and 231 .84(4)(i)-(iv)(renumbered in the final-form regulation as 231. 84(2)(i)-
(iv)), the Department’s salary thresholds increased the minimum salary amount to $610 per week
effective the date of publication of the final form regulation; to $766 per week effective one year
after the date of publication of the final form regulation; to $921 per week effective two years after
the date of publication of the final form regulation. In proposing these figures, the Department
reviewed data regarding salaried workers in the Northeast region. The Department also proposed,
effective thee years after the date of publication of the final form regulation and January P of
every third year thereafter, an increase at a rate equal to the 30th percentile of weekly earnings of
full-time non-hourly workers in the Northeast Census region in the second quarter of the prior year
as published by the USDOL, Bureau of Labor Statistics. As more fully discussed earlier in this
preamble, the Department amends the salary thresholds in the final-form rulemaking to $684 per
week effective the date of publication of the final form regulation; to $780 per week effective one
year after the date of publication of the final form regulation; and to $875 per week effective two
years after the date of publication of the final form regulation. The Department also modified its
methodology for subsequent three-year adjustments as more fully discussed elsewhere in this
preamble. These adjustments will be published three years after the date the final-form rulemaking
is published in the Pennsylvania Bulletin and every three years thereafter.

Finally, in the final-form rulemaking, the Department amended the editor notes at
231 .82(4)(i)-(iv); 831 .83(3)(i)-(iv); and 231 .84(2)(i)-(iv) to ensure the effective dates of the salary
thresholds are clear. LRB modified the editor notes to read, “The blank refers to the effective date
of the adoption of this proposed rulemaking.” The Department intends for the effective date to
begin as of the date of the publication of the final form rulemaking. To avoid confusions regarding
effective dates, the Department amends the editor notes to reference the date of publication of the
final-form rulemaking instead of the proposed rulemaking. The Department also amends the
number of days to numbers of years in order to allow for easier comprehension.

In addition, in the final-form rulemaking the Department added a role for the Minimum
Wage Advisory Board. At least 90 days prior to the publication required by § 231.82(4)(iv),
231 .83(3)(iv) and 231 .84(2)Ov), the Department must present the adjusted weekly salary rate and
supporting information to the Board. At a meeting to be held no later than 60 days prior to the
effective date, the Board will have the opportunity to advise and consult the Secretary regarding
the adjusted weekly salary rate. At least 30 days prior to the effective date for the adjusted weekly
salary rate, the Department will be required to publish this figure on its web site and in the
Pennsylvania Bulletin. The Minimum Wage Advisory Board consists of three representatives of
established recognized associations of labor organizations, three representatives of established
recognized associations of employers and three members from the general public. 43 P.S. §
333.106(b). The Department makes this change because the Minimum Wage Advisory Board is
representative of the communities affected by the adjusted weekly salary rate, As such, it is able
to advise the Department on whether the data the Department will use to set the adjusted weekly
salary rate is complete and accurate.

Bonuses. Incentives, and Commissions or Executive. Administrative and Professional Exemptions
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Finally, in the proposed regulations, the Department added additional provisions at sections
231.82(6) (renumbered in the final-form regulation as 231.82(5)), 231.83(4), and 231.84(2)
(renumbered in the final-form regulation as 231,84(4)), which allows up to 10% of the salary
amount to be paid by non-discretionary bonuses, incentives or commissions. Under the proposed
regulations, bonuses, incentives or commissions must be paid on at least a quarterly basis. If by
the last quarter, the salary and bonuses, incentives or commissions do not equal at least 13 times
the weekly salary threshold, then the employer must make a one-time payment equal to the amount
of the underpayment by the end of the next pay period of the next quarter. This one-time payment

only counts towards the payment requirements of the previous quarter. The Department proposed
this regulation in order to align with Federal regulations that were published in 2016 and later
enjoined.

The USDOL’s recently published a new final rule updating and revising the regulations

issued under the FLSA implementing the exemptions from minimum wage and overtime pay

requirements for executive, administrative, professional, outside sales, and computer employees.

See 84 Federal Register 51230, 51235 (September 27, 2019). The new Federal regulations become

effective on January 1, 2020, and include an updated approach to considering bonuses, incentives

or commissions. Under the new Federal regulations, up to 10 percent of the salary amount may be

satisfied by the payment of nondiscretionary bonuses, incentives and commission payments, that

are paid annually or more frequently. Id. at 51307. Additionally, the employer may utilize any 52-

week period as the year, such as a calendar year, a fiscal year, or an anniversary of hire year. If the

employer does not identify some other year period in advance, the calendar year will apply. If by

the last pay period of the 52-week period the sum of the employee’s weekly salary plus

nondiscretionary bonus, incentive, and commission payments received is less than 52 times the

weekly salary amount required by the applicable Federal regulation, the employer may make one

final payment sufficient to achieve the required level no later than the next pay period after the end

of the year. Any such final payment made after the end of the 52-week period may count only

toward the prior year’s salary amount and not toward the salary amount in the year it was paid. Id.

In an effort to align the Department’s regulations with the Federal regulations, the

Department adopted the standards as promulgated by the USDOL as set forth in the Federal

Register. Id. While quarterly payments are the most beneficial to employees while still allowing

the use of bonus/incentive payments to be counted towards the salary threshold, this creates an

unnecessary administrative burden for employers and may not take into account certain sales

occupations that rely on “busy seasons” for a majority of earnings. As such, allowing bonus to

count for a salary as they are paid on a yearly basis is more appropriate. It is also more appropriate

to allow the employer to choose whether a year is a calendar, fiscal or work anniversary year to

provide employers with more flexibility.

Miscellaneous Clarity

In the final-form regulation, the Department also amended the regulations to delete the use
of the word “his” and insert a gender-neutral reference. None of the amendments are substantive
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in nature. See, 34 Pa, Code § 231.1 (pertaining to definition of domestic services); 231.82(4)
(relating to executive); 231.83(1) and (3) (relating to administrative); 231.84(2) (relating to
professional).

Fiscal Impact

There is minimal impact to the Department in enforcing the changes in the regulation. The
potential fiscal impact to employers is detailed more fully in response to comments from IRRC
about economic and fiscal impact, as well as in response to comments regarding costs to small
business. This potential impact is largely dependent on which of the multitude of available options
an employer chooses in response to this rulemaking.

Affected Persons

This regulation will affect all Pennsylvania employers covered by the Act and all
individuals who are employed by these entities.

Reporting, Recordkeeping and Paperwork Requirements

This regulation will not require the creation of new forms and reporting requirements.

Sunset Date

A sunset date is not appropriate for this regulation because the Department believes that
the regulation is necessary to carry out its statutory duty under the Act. However, the Department
will continue to monitor the impact and effectiveness of the regulation.

Effective Date

This proposed regulation will take effect on upon publication of the final-form regulation
in the Pennsylvania Bulletin.

Contact Person

The contact person for this final-form rulemaking is Jennifer Barrier, Deputy Secretary for
Safety and Labor-ManagementRelations, 651 Boas Street, Room 1701, Harrisburg, Pennsylvania,
17121, (717) 787-8665, or by electronic mail to jebetherpa.gov within 30 days ofpublication in
the Pennsylvania Bulletin.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on June 12, 2018,
the Department submitted a copy of the notice ofproposed rulemaking, published at 48 Pa.B. 3731,
to the Independent Regulatory Review Commission (IRRC) and the Chairpersons of the House
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and Senate Labor and Industry Committees for review and comment. Under section 5(c) of the
Regulatory Review Act, IflC and the Committees were provided with copies of the comments
received during the public comment period, as well as other documents when requested. In
preparing the final-form rulemaking, the Department has considered all comments from IRRC, the
House and Senate Committees and the public.

On October 17, 2019, the Department delivered the final-form rulemaking to fflRC, and
the Chairpersons of the House and Senate Labor and Industry Committees. The Department
withdrew this rewilation on November 21, 2019 to add clarifi’ing language to Sections
231.82(4)(iv). 231.83(3)(iv) and 231.84(2)(iv) and to fix typographical and spelling errors.

On December 9, 2019, the Department re-delivered the final-form rulemaking to IRRC,
and the Chairpersons of the House and Senate Labor and Industry Committees. Under section
5.10.2) of the Regulatory Review Act, on

______________,

the final-form rulemaking was deemed
approved by the House and Senatç Committees. Under section 5.1(e) of the Regulatory Review
Act, fRRC met on

_______________

and approved the final-form rulemaking.

W. Gerard Oleksiak
Secretary
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COO1INATION WITUFEDERAL RULEIIMPACT OF USDOL RULE

a. Comment:
Commentators stated that discrepancies between the state and federal requirements would

be increased if the Department did not wait first for the federal regulations to be

promulgated before the Department promulgated its regulations (121,179, 871, 895, 896).

Department response;
The Department heeded the suggestion by stakeholders, legislators, and commentators to

wait for the USDOL final rule. USDOL promulgated its fmal rule at 84 Fed. Reg. 51230

on September 27, 2019. In USDOL’s final rulemaking, USDOL updated its current salary

threshold to qualify for the Executive,Administrative and Professional (SAP) exemptions

from $455 per week to $684 per week for SAP-covered employees except for certain

employees in the US territories. The USDOL’s final rulemaking also updated the salary

thresholds for employees who are highly compensated employees, work in educational

establishments and computer employees. It also clarified that weeldy salary rate may be

• translated into an equivalent amount for periods longer than a week. USDOL’s final

rulemaldng also amended its rule that allows ten percent of the salary amount to be satisfied

by the payment of nondiscretionary bonuses, incentives and commissions that ave paid

annually or more frequently instead of quarterly or more frequently. The USDOJ]s new
salary threshold and related amendments become effective on Jhnuary 1, 2020.

After reviewing the USDOL’s final rulemaking, the Department adjusted its initial salary

threshold to $684 per week and amended the language allowing the payment of quarterly

bonuses to allow the payment of yearly bonuses to align with the USDOL’s final rule. The

Department’s final regulations will also let Qmployers decide whether to use a calendar

year, fiscal year or anniversary of hire year in calculating and paying bonuses.

b. Comment:
Commentators stated that it would be confusing to have too many standards among state

and federal laws (697, 701, 703, 706, 709, 710, 712, 713, 714, 715, 717, 720, 721, 723).

Department response:
The Department cannot simply adopt all Federal regulations because there are differences

between the Department’s enabling legislation, the Minimum Wage Act (Act), and the

Federal Fair Labor Standards Act under whiCh the Federal regulations are promulgated.

The Department has made significant efforts to more closely align with Federal regulations.

The Department recognizes the importance of providing more consistency for employers

and employees. The Department believes aligning more closely •with the Federal

regulations will result in less misclassification of worlcers, thus reducing litigation over an

employee’s status.

To the extent permissible and appropriate under Pennsylvania law, the duties tests for the

SAP exemptions have been aligned with the applicable Federal standards, creating one

standard for employers to administer. The amendments to the duties test for the SAP
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exemptions will make the applicable tests easier to understand and therefore will increase

compliance.

While the Department has more closely aligned its regulations with Federal regulation, the

Department has not adopted all Federal definitions. However, the Department considers

Federal law for guidance in interpreting provisions of the Minimum Wage Act that are

similar to those in USDOL regulations. The Department will continue to review Federal

regulations and may address any further inconsistencies in a future rulemalcing.

The Department has also aligned the initial salary threshold, which will be effective upon

publication of the final-form regulation in the Pennsylvania Bulletin, with the Federal

threshold for 2020 to give employers an opportunity to adjust to that increase before

incrementally increasing the threshold to one that appropriately reflects economic

conditions in Pennsylvania.

c. Comment:
Commentator stated that the Department should incorporate Federal regulations by

reference (866).

Department response:
The Department cannot simply adopt all Federal regulations because there are differences

between the Department’s enabling legislation, the Minimum Wage Act, and the Federal

Fair Labor Standards Act under which the Federal regulations are promulgated.

To the extent permissible and appropriate under Pennsylvania law, the duties tests have

been aligned with the applicable federal standards, creating one standard for employers to

administer.

While the Department has more closely aligned its regulations with Federal regulation, the

Department has not adopted all Federal defmitions. However, the Department considers

Federal law for guidance in interpreting provisions of the Minimum Wage Act that are

similar to those in USDOL regulations. The Department will continue to review Federal

regulations and may address any frrther inconsistencies in a future rulemaking.

The Department has also aligned the initial salary threshold, which will be effective upon

publication of the final-form regulation in the Pennsylvania Bulletin, with, the Federal

threshold for 2020 to give employers an opportunity to adjust to the increase before

incrementally increasing the threshold to one that appropriately reflects economic

conditions in Pennsylvania.

d. Comment:
Commentators stated that the final rulemaking should be consistent with the federal law
(801,807, 829, 867).

Department response:
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The Department cannot simply adopt all Federal regulations because there are differences

between the Department’s enabling legislation, the Minimum Wage Act, and the Federal

Fair Labor Standards Act under which the Federal regulations are promulgated.

To the extent permissible and appropriate under Peimsylvania law, the duties tests have

been aligned with the applicable federal standards, creating one standard for employers to

administer.

While the Department has more closely aligned its regulations with Federal regulation, the

Department has not adopted all Federal definitions. 1-lowever, the Department considers

Federal law for guidance in interpreting provisions of the Minimum Wage Act that are

similar to those in USDOL regulations. The Department will continue to review Federal

regulations and may address any further inconsistencies in a Thture rulemalcing.

The Department has also aligned the initial salary threshold, which will be effective upon

publication of the final-form regulation in the Pennsylvania Bulletin, with the Federal

threshold for 2020, to give employers an opportunity to adjust to the increase before

incrementally increasing the threshold to one that appropriately reflects economic

conditions in Pennsylvania.

The comnentators specifically suggested the adoption of the computer exemption. The

Department cannot create a computer exemption because that exemption does not exist in

the Act. The FLSA specifically exempts “any employee who is a computer systems

analyst, computer programmer, software engineer, or other similarly skilled worlcer, whose

pimary duty is (A) the application of systems analysis techniques and procedures,

including consulting with users, to determine hardware, sofiware, or system ftmctional

specifications; (B) the design, development, documentation, analysis, creation, testing, or

modification of computer systems or programs, including prototypes, based on and related

to user or system design specifications; (C) the design, documentation, testing, creation, or

modification of computer programs related to machine operating systems; or (D) a
combination of duties described in subparagraphs (A), (B), and (C) the performance of

which requires the same level of skills, and who, in the case of an employee who is

compensated on an hourly basis, is compensated at a rate of not less than $27.63 an

hour.” 29 U.S.C. §. 213(a)(17). This exemption does not exist anywhere in the Act. The

Department cannot add a categorical exemption through regulation that does not exist in

the Act. Nationwide Mitt Ins, Co. v. Foster, 580 A.2d 436, 442 (Pa. Cmwlth. 1990).

e. Comment:
Commentators stated that the Department should adopt federal standards, including the

computer profession exemption (201,870).

Department response:
The Department cannot simply adopt all Federal regulations because there are differences

between the Department’s enabling legislation, the Minimum Wage Act, and the Federal

Fair Labor Standards Act under which the Federal regulations are promulgated.
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To the extent permissible and appropriate under Pennsylvania law, the duties tests have

been aligned with the applicable federal standards, creating one standard for employers to

administer.

While the Department has more closely aligned its regulations with Federal regulation, the

Department has not adopted all Federal definitions. However, the Department coniders

Federal law for guidance in interpreting provisions of the Minimum Wage Act that are

similar to those in USDOL regulations. The Department will continue to review Federal

regulations and may address any further inconsistencies in a future rulemaking.

The Department has also aligned the initial salary threshold, which will be effective upon

publication of the final-form regulation in the Pennsylvania Bulletin, with the Federal

threshold for 2020, to give employers an opportunity to adjust to the increase before

incrementally increasing the threshold to one that appropriately reflects economic

conditions in Pennsylvania.

The commentators specifically suggested the adoption of the computer exemption. The

Department cannot create a computer exemption because that exemption does not exist in

the Act. The FLSA specifically exempts “any employee who is a computer systems

analyst, computer programmer, sothvare engineer, or other similarly skilled worker, whose

primary duty is (A) the application of systems analysis techniques and procedures,

including consulting with users, to determine hardware, software, or system functional

specifications; (B) the design, deelopnxent, documentation, analysis, creation, testing, or

modification of computer systems or programs, including prototypes, based on and related

to user or system design specifications; (C) the design, documentation, testing, creation, or

modification of computer programs related to machine operating systems; or (D) a

combination of dpties described in subparagraphs (A), (B), and (C) the performance of

which requires the same level of skills, and who, in the case of an employee who is

compensated on an hourly basis, is compensated at a rate of not less than $27.63 an

hour.” 29 U.S.C. § 2l3(a)(17). This exemption does not exist anywhere in the AcL As

noted earlier, the Department cannot adopt a categbrical exemption through regulation that

does not exist in the Act. Nationwide Mitt, Ins. Co. v. Foster, 580 A,2d 436, 442 (Pa.

Cmwlth. 1990).

1’. Comment:
Commentators stated that the Commonwealth should not propose its own overtime rules

(134,186).

Department response:
The Department is required by the Minimum Wage Act to promulgate regulations to

implement minimum wage and overtime regulations. The Act provides that the secretary

sisal! malce and, from time to time, revise regulations, with the assistance of the board,

when requested by the secretary, which shall be deemed appropriate to carry out the

purposes of this act and to safeguard the minimum wage rates thereby established. Such

regulations may include, but are not limited to, regulations defining and governing bona
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fide executive, administrative, or professional employes “ 43 P.S. § 333.109 (emphasis

added).

g. Comment:
A commentator stated that the proposed regulation would be more onerous than federal

law (201).

Department response:
To the extent permissible and apprQpnate under Pennsylvania law, the Department has

aligned this final-form rulemaking with Federal law. The Department has aligned the

initial salary threshold with the Federal threshold for 2020. However, the Federal

threshold, which is based on earnings in the Southern region of the country, which has the

lowest wages in the United States, is not representative of the Pennsylvania economy.

Thus, after an adjustment period, the threshold will be incrementally adjusted to

appropriately reflect Pennsylvania’s economic conditions.

II. DUTIES TEST

a. Comment:
A commentator stated that the outside sales exemption is too high (801).

Department response:
The Department’s current regulations interpreting the Act contain an exemption for outside

sales. The Department did not propose any changes to the outside sales exemption and

received no comments from labor organizations regarding whether the outside sales

exemption should be updated, or a new exemption created. As such, it would be more

appropriate to address these issues in a future rulemaking where the Department can

conduct outreach and receive input from all interested parties.

b. Comment:
Numerous commentators stated that the duties test does not reach the goal of aligning with

Federal regulation (12, 13, 14, 30, 31, 32, 33, 34, 35, 36, 37, 38, 44, 46, 47, 48, 49, 52, 53,

59,60,61,63 64, 69, 70, 72, 95, 97, 99, 100, 101, 107, 114, 116, 123, 127, 129, 132, 133,

158, 163, 166, 181, 200, 229, 266, 268, 354, 360, 406, 801, 813).

Department response:
The Department agrees that Pennsylvania’s duties test should align with the Federal

regulations. Pennsylvania’s current regulations align with the Federal law as it existed

1977, which included the long and short duties test. At the, time, Federal regulations

included a “long test” with a more restrictive duties test and a lower salary threshold, and

a “short test” with a less stringent duties requirements and a higher salary threshold. In

2004, the Federal duties test was simplified to reflect the less sftingent duties in the “short

test” and eliminated the “long test.”

Discrepancies between Pennsylvania’s regulations and USDOL regulations make it

difficult for employers to know if they comply with the duties test. The Department has
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much more closely aligned the duties test to the Federal regulations in the final-form

rulemaking, including by eliminating the “short1’ and “long” duties tests and more closely

aligning the definitions. Aligning the duties test more closely with those in the Federal

regulations will krovide increased clarity to both employers and employees as to who is

and is not an exempt employee.

c. Comment:
A commentator aslced the Department to provide clearer guidance on the duties test (400).

Department response:
The final-form rulemalcing significantly simplifies the duties test by the elimination of the

“short” and “long” duties tests and by more closely aligning the standards with the those

found in the Federal regulations.

d. Comment:
A commentator stated that the Governor is placing FIR professionals in a very odd position

and should allow employers to have the opportunity to invest in their employees and

evaluate an appropriate salary for employees based on their education, experience and

skills (127).

Department response:
The Department agrees that employees should be paid an appropriate salary for their

education, experience and slcills, which is the reason that the Department revised its salary

threshold methodology to rely on data that reflects actual salaries paid in Pennsylvania. An

appropriate salary is one that does not have an employee working unlimited overtime

hours, such that that the employee is effectively paid an hourly rate below the minimum

wage.

e. Comment:
Commentators have stated that they disagree that the Department’s duties test aligns with

Federal rule (147, 231, 233, 241,268,285, 834).

Department response:
The Department agrees that Pennsylvania’s duties test should align with the Federal

regulations. Pennsylvania’s current regulations align with the Federal law as it existed

1977, which included the “long” and “short” duties test. At the time, Federal regulations

included a “long test” with a more restrictive duties test and a lower salary threshold, and

a ‘‘short test” with a less stringent duties requirements and a higher salary threshold. In

2004, the Federal duties test was simplified to reflect the less stringent duties in the “short

test” and eliminated the “long test.”

Discrepancies between Pennsylvania’s regulations and USDOL regulations make it

difficult for employers to know if they comply with the duties test. The Department has

much more closely aligned the duties test to the Federal rules in the final-form rulemaking,

including eliminating the “short” and “long” duties tests and more closely aligning the

standards. Aligning the duties test more closely with those in the Federal regulations will
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provide increased clarity to both employers and employees as to who is and is not an

exempt employee.

f. Comment:
A commentator stated that usthg the 40th percentile standard will render the duties test

superfluous and that the Department has no federal authority to propose an automatic

increase. (834)

Department response:
Neither the proposed nor the final-form regñlation provides for the use of a 40th percentile

standard in setting a salary threshold. The Department’s final-form rulemaking provides

for the salary threshold to be set based on the I 0 percentile of salaries of Pennsylvania

workers who work in exempt classifications.

The Department’s authority under the Act to adopt regulations is clear. The General

Assembly has already made the basic policy decision in enacting the Minimum Wage Act

to protect employees from “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 PS. § 333.101. The General Assembly has

also specifically directed the Department to define the EAP exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5) provides that “[ejmployment in the

following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a boha tide executive, administrative, or professional

capacity... (as such terms are defined and delimited from time to time by regulations of the

secretary).” This grants the Department broad authority to define exempt EAP employees,

including adopting a salary threshold tied into wages paid to those employees, which will

adjust at appropriate intervals. The Department does not require authorization from

Congress to enact regulations under a Pennsylvania statute.

g. Comment:
Commentator stated that the Department provided insufficient notice of proposed

rulemalcing for the duties test and the Department did not propose any specific changes in

the proposed rulemaking. Commentator aslced whether the fmal regulation goes outside

scope of proposed rulemaking (834).

Department response:
The final-form rulemaking is not outside the scope of the proposed regulation and the

Department provided sufficient notice in its proposed rulemalcing. The proposed

regulation specifically included amendments to the duties test. Additionally, the

Department received numerous public comments regarding the amendments to the

proposed duties test. The amendments to the duties test in the final-form rulemaking reflect

the Deptrtment’s consideration of those comments. In the final-form regulation, the

Department has sought to more closely align the duties test with the existing Federal

regulations in order to reduce confusion and inconsistent application.

h. Comment:
Commentator states that the final regulation will turn duties test into a salary test (871)
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Department response:
Confusion exists around Pennsylvania’s antiquated use of both a “short” and “long” test

for the EAP exemptions. Many individuals understand only the salary threshold portion

of the regulation, and mistakenly assume that if they malce over $23,660 (USDOL’s current

threshold until the updated USDOL regulation talces effect on January 1, 2020), they are

ineligible for overtime. However, under both the Department’s regulations and USDOL’s

regulations, the individual must make over the salary threshold AND meet the duties

test. The increase in the salary threshold will make employers and employees aware of the

average salaries paid for employees who perform EAP duties; aligning Pennsylvania’s

duties test with the Federal duties test will assist employers with compliance.

i. Comment:
A commentator stated that the Commonwealth should not update the duties test to malce

this increase. The first year is consistent with wage growth in Pennsylvania over the last

14 years. The second and third increases are annual increases of 3.1% and 4.0, which

are far beyond the pace of wage growth. Rates are set by DHS and cannot pass the

increased cost to the customer. The Psychiatric Residential Treatment Facility per diem
rate was last adjusted in 2006. Tn 2004, the weekly salary limit was 25.52% above the
federal poverty line. After three years, the threshold is raised to 125.52% of the 2004 limit

(353).

Department response:
There is general agreement that the existing salary threshold is obsolete and that the current

Federal threshold needs to be updated. While the Department recognizes that the salary

threshold increases are higher than the percentages of wage growth, the threshold has not
been updated in fifleen years. The salary threshold must align with the salaries of the
workers it was intended to protect. In the final form rulemaking, the Department revised

its methodology for calculating the salary threshold to talce into account the actual earnings
of Pennsylvania workers and economic conditions in the Commonwealth.

These concerns have been seriously considered and it is recognized that many nonprofits

depend on limited ftnds from foundations and government grants.

Like all affected organizations, affected nonprofits have several strategies they can use to

adjust for the rule. Nonprofit employers may pursue one or a combination of several

options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;
• Raise non-exempt employee salaries to above the threshold.

A two-year phase-in period has been proposed, which provides nonprofits with adequate

time to become familiar with the regulation, identify whether they employ affected non-

9



exempt EAP woricers, and plan accordingly by malcing necessary adjustments to their

organization.

Nonprofit organizations provide important services to the Commonwealth, and in many

cases to vulnerable populations. however, the mission of an organization is not

justification to exclude its woricers from protections that the General Assembly intended to

provide under the Pennsylvania Minimum Wage Act. Further, a new marlcet rate is not

being set for services by non-exempt employees via this regulation; rather, it is ensuring

that non-exempt employees receive compensation for hours worlced beyond 40 per week,

as intended by both the Minimum WageAct and the overtime exemption regulation.

j. Comment:
Commentator believes regulations may be ultra vires lilce the 2016 Federal regulations

because increasing the minimum salary to a high level made the duties tests irrelevant

which is inconsistent with FLSA (and Act). (813)

Department response:
The Department’s authority under the Act to adopt regulations is clear. The General

Assembly has already made the basic policy decision in enacting the Minimum Wage Act

to protect employees from “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 P.S. § 333.101. The General Assembly has

also specifically directed the Department to define the EAP exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5) provides that “[e]inployment in the

following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a bona tide executive, administrative, or professional

capacity... (as such teims are defined and delimited from time to time by regulations of the

secretary).”

In May 2016, the USDOL published a regulation which raised the minimum salary level

for exempt employees under the FLSA from $455 per week to $913 per weelc. The new

salary level was based on the 40th percentile of weekly earnings of frill-time salaried

worlcers in the lowest wage region of the country (the South), and also created an automatic

updating mechanism that adjusts the minimum salary level every three years starting in

2020. A Federal district court in Texas invalidated and enjoined the 2016 USDOL

regulation implementing a salary increase to the FLSA’s exemptions on the basis that

because the regulation more than doubled the previous mum salary level, it made

exempt status depend predominately on a minimum salary level and thereby supplanted an

analysis of an employee’s job duties, Nevada v. United States Dep ‘t of Labor, 275

F.Supp.3d 795 (E.D. Texas 2017). The court held that doing so was inconsistent with

congressional intent and thus was outside the scope of the USDOL rulemaking authority.

‘CL

The final regulations implementing the Minimum Wage Act differ in material respects

from the 2016 USDOL regulation in at least three significant ways.
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First, the Department’s increase is smaller than the 2016 USDOL rule and is phased in over

two years rather than immediately effective. In the Texas case, the Federal district court

based its decision that USDOL’s regulation violated the FLSA in part on the fact that

USDOL immediately doubled the salary threshold, from $455 per weelc to $913 per week,

which in the courl’s view effectively eliminated the test based on the employee’s duties.

Under the Department’s regulation, the salary level immediately resets to $684 to be

consistent with the salary threshold set in the USDOL’s new rule which becomes effective

on January 1,2020. The Pennsylvania-specific salary threshold gradually rises to the Year

2 intermediate salary threshold of $780 (a 14% increase over the salary level effective on

January 1, 2020), and in the following year to the Year 3 salary threshold of $875 (a 12%

increase over the Year 2 salary level).

Second, unlike the USDOL’s 2016 rulemaking, which focused exclusively on the salary

level of exempt employees in the EAP categories, the increase in the salary threshold in

the final regulation is part of the Department’s comprehensive effort to update the LAP

definitions to make them more relevant in the modern marketplace and more consistent

with the Federal exemptions. The Department’s rulemaking also updates the duties test to

qualify for the flAP exemption including eliminating the “long” and “short” tests,

establishing that the duties remain the focus of the exempt analysis. The Department’s

comprehensive overhaul of the Commonwealth’s EAP regulations undercuts the notion the

salary threshold is intended to be or will be determinative of an employee’s status in

disregard of an analysis of an employee’s job duties. In the Texas case, the court noted

that the USDOL’s 2016 rulemaking stated that white collar employees earning less than

$913 per week would be eligible for overtime “thespeefive of their job duties and

responsibilities.” 275 F.Supp.3d at 806 (quoting 81 Fed. Reg. 32,391, 32405 (May 23,

2016)). In contrast, in its final regulations, the Department both modernized its definitions

and developed a salary threshold that it consistent with EAP duties, calculated using salary

data of exempt Pennsylvania employees.

Third, the Department used a different methodology to calculate the salary threshold than

the USD01 used in 2016 to calculate its salary threshold. Pennsylvania’s EAP salary

threshold has failed to keep pace with economic growth and the rising nominal salaries of

exempt salaried workers, and no longer protects most EAP workers intended by Ms

regulation to receive minimum wage and overtime pay. The salary threshold has not been

updated since 1977 and is currently $8,060 per year for Executive and Administrative

employees under the long test. For Professional employees the salary threshold is $8,840

per year for the long test. For all the SAP exemptions, the annual salary threshold is

$13,000 per year for the short test, The purpose of the salary threshold is such that non-

exempt workers should be unlikely to make more than the threshold, and exempt workers

should be unlikely to make less than the threshold. Today in Pennsylvania, the average

yearly salary of individuals in exempt occupations is $82,480. As such, the current salary

thresholds are irrelevant because virtually all white-collar workers make a higher salary

than the salary thieshold. The final regulation sets the salary threshold for all SAP

exemptions at the weighted average of 10th percentile exempt wages (the Department’s

methodology for determining salary threshold) and would be $45,500 per year. This will

act as a real threshold to ensure that salaried workers are properly classified as exempt.
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Moreover, confusion exists around Pennsylvania’s antiquated use of both a: “short” and

“long” test for the EAP exemptions. Many individuals understand only the salary threshold

portion of the regulation, and mistakenly assume That ifthey make over $23,660 (USDOL’s

current threshold until the updated USDOL regulation takes effect on January 1, 2020),

they are ineligible for overtime. However, under both the Department’s regulation and

USDOL’s regulation, the individual must make over the salary threshold AND meet the

duties test. The increase in the salary threshold will make employers and employees aware

of the average salaries paid for employees who perform EAP duties; aligning

Pennsylvania’s duties test with the Federal duties test will assist employers with

compliance.

Ill. GEOGRAPHICAL CONSIDERATION

a. Comment:
Commentators state that it is inappropriate for the Department to base the threshold on the

Northeast region because salaries differ greatly in Pennsylvania (163, 173, 202, 718, 808,

807, 828, 834, 865, 866, 876, 893, 900).

Department response:
The Department carefully considered this comment and, as a result, revised its

methodology for calculating the salary threshold. The final-form rulemaking contains a

salary threshold that is calculated based on data specific to Pennsylvania workers and

therefore reflects the economic realities of the Commonwealth.

h. Comment:
Commentator states that Clarion County cannot compete with the North East region census

data and will have to raise property taxes if the Commonwealth does not provide more

funding for the programs. The regulations will affect employees or cut services that they

provide (888).

Department response:
The Department decided to change the methodology in the final rule from the methodology

used in the proposed rulemaking. In the proposed rulemaking, the Depariment set the

salary threshold at 30% of all salaried workers in the Northeast Region. Commentators

accurately pointed Gut that this data included wage data from high income areas such as

New York City, Boston and other northeast metropolitan areas. In consideration of this

concern, the Department revised the methodology to limit the calculation of the salary

threshold to Pennsylvania specific data.

Using Pennsylvania’s Occupational Employment Statistics (OBS) data for 2018, the most

recent year for which this data is available Center for Workforce Information and Analysis

(CWJA) identified the employment vohime and 10th percentile wage for each exempt

occupation. The 10th percentile wage was multiplied by total employment to create a

weighted 10th percentile wage for each exempt occupation. CWIA then aggregated total

employment across all exempt occupations, aggregated weighted 10th percentile wages for
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total weighted 10th percentile wage across all exempt occupations, and divided the

aggregated weighted 10th percentile wage by aggregated employment to determine the

average 10th percentile wage of all exempt workers, which is $45,500.

The Department adapted a methodology that was previously used by the Federal

government but adjusted it to talce into account only Pennsylvania data and wages.

c. Comment:
Commentator states that all businesses and locations across PA are not the same. For

example, Philadelphia is not in the same situation as Fayette County businesses (808).

Department response:
County-level data demonstrates that the proposed overtime threshold of $45,500 is below

most other county’s median household income, including those in high-population and
rural areas. Counties with some of the state’s most significant populations — Allegheny,

Lehigh, Erie, Dauphin, Laclcawanna, and Lancaster — have median household income

levels of 6 to 35% above $45,500, Only Philadelphia had a median household income that

was lower (-11%). Counties with some of the state’s sparsest populations in rural areas —

Fulton, Ellc, and Mercer — havc median household income levels of 4 to 10% above the
proposed overtime threshold.

Furthermore, when drilling down to the average annual occupational wages by county,

certain occupations, regardless of county, will be lower or higher than the proposed OT
threshold. Occupations that we expect to be the most impacted by the proposed overtime

threshold in terms of greatest number of affected employees include Management,

Business and Financial Operations, and Office and Administrative Support.

The average annual wage for Management; Business and Financial Operations;

Construction and Extraction; and Installation, Maintenance, and Repair occupations was
generally significantly higher than $45,500 across the state, including rural areas. For

example, average wage levels for the Management occupation, included those in rural

regions that were above 45% (Cameron), 140% (Fulton), 127% (EUc), 83% (Forest), 147%

(Fayette), and 144% Mercer). Occupations under the Office and Administrative Support;

Sales and Related; Production; and Transportation and Material Moving categories

typically had lower average wages than the overtime threshold established by these
regulations. Other categories, such as Community and Social Services were more mixed,

depending on the county.

d. Comment:
Commentator stated that the Department should take geography into account; concern

about rural areas (357).

Department response:
County-level data demonstrates that the proposed overtime threshold of $45,500 is below

most other county’s median household income, including those in high-population and

rural areas. Counties with some of the state’s most significant populations — Allegheny,
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Lehigh, Erie, Dauphin, Lackawanna, and Lancaster — have median household income

levels of 6 to 35% above $45,500. Only Philadelphia had a median household income that

was lower (-1 1%) Counties with some of the state’s sparsest populations in rural areas —

Fulton, Elk, and Mercer — have median household income levels of 4 to 10% above the

proposed overtime threshold.

Furthermore, when drilling down to the average annual occupational wages by county,

certain occupations, regardless of county, will be lower or higher than the proposed OT

threshold. Occupations that we expect to be the most impacted by the proposed overtime

threshold in terms of greatest number of affected ethployees include Management,

Business and Financial Operations, and Office and Administrative Support.

The average annual wage for Management; Business and Financial Operations;

Construction and Extraction; and Installation, Maintenance, and Repair occupations was

generally significantly higher than $45,500 across the state, including rural areas. For

example, average wage levels for the Management occupation, included those in rural

regions that were above 45% (Cameron), 140% (Fulton), 127% (Elk), 83% (Forest), 147%

(Fayette), and 144% (Mercer). Occupations under the Office and Administrative Support;

Sales and Related; Production; and Transportation and Material Moving categories

typically had lower average wages than the proposed overtime threshold. Other categories,

such as Community and Social Services were more mixed, depending on the county.

e. Comment:
Commentator stated that the regulation does not consider the cost of living per market or

part of the country and will have to employ more part time employees to make up for the

missed overtime (873).

Department response:
The Department decided to change the methodology in the final rule from the methodology

used in the proposed rulemaking. In the proposed rulemaking, the Department set the

salary threshold at 30% of all salaried worlcers in the Northeast Region. Commentators

accurately pointed out that this data included wage data from high income areas such as

New York City, Boston and other northeast metropolitan areas. In consideration of this

concern, the Department revised the methodology to limit the calculation of the salary

threshold to Pennsylvania specific data.

Using Peimsylvania’s Occupational Employment Statistics (OES) data for 2018, the most

recent year for which this data is available, CWIA identified the employment volume and

10th percentile wage for each exempt occupation. The 10th percentile wage was multiplied

by total employment to create a weighted 10th percentile wage for each exempt occupation.

CWIA then aggregated total employment across all exempt occupations, aggregated

weighted 10th percentile wages for total weighted 10th percentile wage across all exempt

occupations, and divided the aggregated weighted 10th percentile wage by aggregated

employment to determine the average 10th percentile wage of all exempt workers, which

is $45,500.



The Department adapted a methodology that was previously used by the Federal

government but adjusted it to take into account only Pennsylvania data and wages.

IV. GENERALLY OPPOSED

a. Comment:
Commentator stated that the regulation will result in higher costs to consumers (31).

Department response:
The Department estimates the total direct cost to the regulated community in Pennsylvania
to comply with this regulation to be an average of $78.42 per employer per year across the
current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 - $14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359
FY2022-2023 Total Employer Cost: $28,058,135 -$30,394,558
FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393
FY2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some
will determine that they are exempt from the regulation, for example, because they are
municipal, public, or limited non-profit employers. It also considers that, given that the
salary threshold will be phased in to $45,500 over time, the number of newly non-exempt
workers initially will be lower than the number of newly non-exempt workers upon full
implementation. Costs to employers will depend not only on if the employce is exempt
and if the employer has any non-exempt workers currently on staff, but how the employer
chooses to respond to the regulation.

Whether employers incur costs or pass those costs on to their customers will be a thnction
of how the employer chooses to implement the regulation. However, the General
Assembly has already made the basic policy choice to protect workers from unfair wages
not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

b. Comment:
Commentator stated that the Commonwealth should not be hostile lilce New Yoric towards
business (168).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurate with the value of the services rendered. See 43 P.S. § 333.101.
In addition, employers will have flexibility in determining how to implement the final-form
regulation.

Affected businesses will lilcely adapt to the regulation in the least costly way possible.
Busincss response to the regulation will vary depending on the characteristics of the
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business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to malce the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to work beyond 40 hours a week, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Additionally, the Department has provided for an incremental approach to increasing the

salary threshold, in order to give businesses time to adjust. This will permit businesses to

explore the above options, or a combination thereof; to deteimine how to achieve

compliance with a minimal impact on operations.

c. Comment:
Commentator suggested that the Commonwealth should loolc at the California model,

because it increased the wage and businesses failed (169).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

In addition, employers will have flexibility in determining how to implement the final-form

regulation. Employers can choose cost neutral options to comply, if they choose.

d. Comment:
Commentator stated that health care providers will have an inability to pay due to

reimbursement issues (231).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

In addition, employers will have flexibility in determining how to implement the final-form

regulation. Employers may implement cost neutral options to comply, if they choose.

These concerns have been seriously considered and it is recognized that many nonprofits

depend on limited funds from foundations and government grants. Like all affected

organizations, affected nonprofits have several strategies they can use to adjust for the rule.

Nonprofit employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;
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• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

A two-year phase-in period has been proposed, which provides nonprofts with adequate

time to become familiar with the regulation, identify whether they employ affected non-

exempt RAP worlcers, and plan accordingly by malcing necessary adjustments to their

organization.

Nonprofit organizations provide important services to the Commonwealth, and in many

cases to vulnerable populations. Elowever, the mission of an organization is not

justification to exclude its workers from protections that the General Assembly intended to

provide under the Pennsylvania Minimum Wage Act. Further, a new market rate is not

being set for services by non-exempt employees via this regulation; rather, it is ensuring

that non-exempt employees receive compensation for hours worked beyond 40 per week,

as intended by both the Minimum Wage Act and the overtime exemption regulation.

e. Comment:
Commentator stated that the regulation will result in negative impact to PA residents and

taxpayers--higher taxcsand fewer services (357).

Department response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act

specifically omits public employers from its definition of’employer,” indicating the intent

of the General Assembly to exclude public employers from coverage under the Act.

Instead, the FLSA, which expressly includes state-related entities within its definition of

covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

indlude public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has
properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

f. Comment:
Commentators stated that the regulation will render the minimum wage the sole arbiter of

deciding exempt status for most positions (740, 744, 745, 752, 758, 867, 890).

Department response:
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Confusion exists around Pennsylvania’s antiquated use of both a “short” and “long” test

for the EAP exemptions. Many individuals understand only the salary threshold portion

of the regulation, and mistalcenly assume that if they malce over $23,660 (USDOL’s current

threshold until the updated USDOL regulation takes effect on January 1, 2020), they are

ineligible for overtime. However, under both the Department’s regulation and USDOL’s

regulation, the individual must malce over the salary threshold AND meet the duties test.

The salary threshold is based only on EAP worlcer salaries, so the duties of exempt workers

are reflected in the calculation of the thresholdamount. The increase in the salary threshold

will make employers and employees aware of the weighted average 1 0th percentile salaries

paid for employees who perform hAP duties; aligning Pennsylvania’s duties test with the

Federal duties test will assist employers with compliance.

g. Comment: -

Commentator stated that he is opposed to any minimum wage (170).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

h. Comment:
Commentator stated that Department does not have the authority to set wages or salaries

for employees that alone exclude them from the exempt classification (866).

Department response:
The Department’s authority under the Act to adopt regulations is clear. The General

Assembly has already made the basic policy decision in enacting the Minimuth Wage Act

to protect employees from “unreasonably low” wagcs that were “not fairly commensurate

with the value of the services rendered.” 43 P.S. § 333.101. The General Assembly has

also specifically directed the Department to define the EAP exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5) provides that “[e]mployment in the

following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a bona fide executive, administrative, or professional

capacity... (as such terms are defined and delimited from time to time by regulations of the

secretary).”

Confusion exists around Pennsylvania’s antiquated use of both a “short” and “long” test

for the EAP exemptions. Many individuals understand only the salary threshold portion

of the regulation, and mistakenly assume that if they make over $23,660 (USDOL’s current

threshold until the updated USDOL regulation takes effect on January 1, 2020), they are

ineligible for overtime. However, under both the Department’s regulation and USDOL’s

regulation, the individual must, make over the salary threshold AND meet the duties test.

The increase in the salary threshold will make employers and employees aware of the

average salaries paid for employees who perform EAP duties; aligning Pennsylvania’s

duties test with the Federal duties lest will assist employers with compliance.

i. Comment;
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Commentator stated that he is opposed to any changes (ii).

Department response:
The commentator did not provide any rationale for ins opposition to the regulation. The

General Assembly has made the basic policy choice to protect workers from unfair wages

not commensurate with the value of the services rendered. See 43 P.s. § 333.101.

j. Comment:
Commentator asked the Department to allow private companies to handle their problems

(244).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages rot commensurate with the value of the services rendered. See 43 P.S. § 333.101.

Ic. Comment:
Commentator stated that the proposed regulation is well intended but employer and

employees should agree to what works for circumstances, and does not believe we need a

one size fits all policy (71).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurte with the value of the services rendered. See 43 P.S. § 333.101.

The commentator indicated a fimdamental misunderstanding of eligibility and applicability

of current overtime exemptions for workers and appears to believe that any salaried

employee is automatically exempt from overtime.

I. Comment:
Commentators caution Department not to rely on one-sided studies and political rhetoric

(22, 23, 33, 34, 35, 39, 59, 60, 61,63, 95, 97, 99, 100, 173, 364).

Department response:
The Department’s revised methodology uses objective wage data for Pennsylvania

employees.

m. Comment:
Commentator stated that the state has no further business regulating overtime and the

Department should be rolling back regulations, not adding to them (167)

Department response:
The Department’s authority under the Act to adopt regulations is clear. The General

Assembly has already made the basic policy decision in enacting the Minimum Wage Act

to protect employees from “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 P.s. § 333.101. The General Assembly has

also specifically directed the Department to define the EAT’ exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5) provides that “[ejmployment in the
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following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a bona tide executive, administrative, or professional

ca.pacity. . .(as such terms are defined and delimited from time to time by regulations of the

secretary).”

n. Comment:
Commentator stated that excessive regulation creates a drag on economic growth and hurts

not only employers but also employees (167).

Department response:
The Department’s authoñty under the Act to adopt regulations is clear. The General

Assembly has already made the basic policy decision in enacting the Minimum Wage Act

to rotect employees from “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 P.S. § 333.101. The General Assembly has

also specifically directed the Department to define the LAP exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5) provides that “[e]mployment in the

following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a bona fide executive, administrative, or professional

capacity... (as such terms are defined and delimited from time to time by regulations of the

secretary).”

Ensuring that workers are fafrly compensated and paid a living wage will have an overall

positive economic impact for the Commonwealth. Employees who are compensated

appropriately for their work will be more productive. And paying overtime where

appropriate will provide income that employees will use to spend on goods and services.

o. Comment:
Commentator stated that overtime should be on all work beyond a 40-hour week. Overtime

should be applied to anytime a shift goes more than a noimal 8-hour period unless the

agreed shift is set up for 4-10 or 3-12 hour shifts (16).

Department response: -
-

The Act does not require overtime for any shift in excess of eight hours, only for hours in

excess of 40 per wecic for non-exempt employees.

p. Comment: -

Commentator questioned whether this rulemaking was truly altruistic in nature to help and

build the middle class or simply a way to increase the public coffers in Harrisburg by

increased income tax revenues at the expense of the private sector. This is bad public

policy and should be dropped. This proposal could cause “brain drain” in PA. The

proposed rate is extreme and double the current minimum salary requirement (136).

Department response:
The Department’s initial salary threshold aligns with the new Federal salary threshold for

2020, and therefore causes no additional impact. Thereafter, the Department has taken an
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incremental approach to a salary threshold that is based on Pennsylvania-specific data and
will accurately reflect economic conditions in the Commonwealth.

Fairly compensating worlcers will incentivize them to remain in Pennsylvania, rather than

to leave.

q. Comment:
Commentator stated that unthnded mandates are a significant burden to human service
providers. Services are not able to be automated like fast food. Raising the wages will put
people out of worlc if a business wants to keep the price of a product the same. Fiscal
impact: FY 19/20 = $403,560, FY 20/21 = $741,504, FY 21/22 = $1,140,024. There are
no additional hinds for these providers as well. If this increase happens, there will not be
anyone to care for the children. This is not creating jobs, it is decreasing the amount of
jobs available. (171)

Department response:
The General Assembly has already made a basic policy decision in enacting the Minimum
Wage to protect employees from “unreasonably low” wages that were “not fairly
commensurate with the value of the services rendered.” 43 P.S. § 333.101. That employees
being paid a fair wage for their work may result in some minimal cost increases is not a
reason to reject this final-form regulation. In fact, employers have a range of options to
respond to the possibility of small ëost increases occasioned by the final rulemaking.
Business response to the regulation will vary depending on the characteristics of the
business’s operations, current staffing structure, and current scheduling practices. To
adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow fQr some overtime but reducing base pay or benefits;

• Raisc non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by
finding more efficient ways to operate. This includes hiring additional employees to
supplement the worlc of non-exempt employees; capping employees’ hours to avoid the
extra cost of overtime; and switching employees from a salary basis to an hourly basis
without having to change duties. Employers will have the flexibility to determine what
approach works best for them.. But the fact that an employer provides human services
should not give them the right to pay an unreasonably low wage to its workers. To the
extent the human services provider is a non-profit, the General Assembly determined, in
not exempting non-profits from the Minimum Wage Act, that employees of non-profit
organizations, just like their counterparts in for-profit enterprises, are entitled to a fair

wage. If that were not the case, it would be increasingly difficult for non-profits to recruit

and retain employees.

r. Comment:

21



Commentator stated that his company is looking to relocate headquarters to NI, DE, MD,

VA, or WV. Regulations will have a large impact on company and state in form of lost

revenue. The newest regs do not include Computer Employee exemption for highly skilled

computer workers that the Federal government has, State should set salary limit at $455 a

week to comply with USDOL and surrounding states (201).

Department response:
The Department cannot create a computer exemption because that exemption does not exist

in the Act. The Federal FLSA specitically exempts “any employee who is a computer

systems analyst, computer programmer, software engineer, or other similarly skilled

worker, whose primary duty is (A) the application of systems analysis techniques and

procedures, including consulting with users, to determine hardware, software, or system

ftnctional specifications; (B) the design, development, documentation, analysis, creation,

testing, or modification of computer systems or programs, including prototypes, based on

and related to user or system design specifications; (C) the design, documentation, testing,

creation, or modification of computer programs rehited to machine operating systems; or

(D) a combination of duties described in subparagraphs (A), (B), and (C) the performance

of which requires the same level of skills, and who, in the case of an employee who is

compensated on an hourly basis, is compensated at a rate of not less than $27.63 an hour.”

29 U.S.C. § 213(a)(17). The Act does not provide this exemption, and the Department

cannot add a categorical exemption through regulation that does not exist in the Act. See

Nationwide Mu!. hliL Co. v. Foster, 580 A.2d 436, 442 (Pa. Cmwlth. 1990).

Additionally, the USDOL has promulgated a new rule raising the salary threshold to $683

and the Department has aligned with that salary for the first year. However, the Federal

threshold, which is based on earnings in the Southern region of the country, the area with

the lowest wages in the US, is not representative of the Pennsylvania economy. Therefore,

the Department has adapted its methodology for calculating the salary threshold to

incrementally adopt a threshold that is based on Pennsylvania-specific data.

s. Comment:
Commentator stated that he represents 300 health and human service members serving 1.

million people with disabilities in PA. Has heard of significant concerns that proposed

regulation will have direct impact on individuals living and working with disability. RCPA

is 100% supportive of an increase to wages, but has serious concerns about the regulation

because of fiscal impact on members. Overtime increase will be unflrnded mandate.

Human service providers will be forced to make salaried employees hourly. Concern about

impact on individuals living and working with a disability; the Department should balance

the priority of ensuring adequate compensation for all workers and ensuring that the

services and supports that individuals with disabilities rely on remain intact, unintended

consequences for many health and human service providers (228).

Department response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” See 43 P.S. § 333,101. That
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employees being paid a fair wage for their woric may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending off the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a weelc to avoid overtime costs;

• Allow for some overtime but reduce base pay hr benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the worlc of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without changing duties. Employers will have the flexibility to determine what approach

worlcs best for them. But the fact that an employer provides human services should not

give them the right to pay an unreasonably low wage to its workers. The General Assembly

determined, in not exempting non-profits from the Minimum Wage Act, that employees of

non-profit organizations, jst lilce their counterparts in for-profit enterprises, are entitled to

a fair wage. If that were not the case, it would be increasingly djfficult for non-profits to

recruit and retain employees.

t. Comment:
The regulation will result in increased costs to consumers (403).

Department response:

The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to bean average of $78.42 per employer per year across the

current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359
FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558
FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393
FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or limited non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

worlcers initially will be lower than the number of newly nonexempt workers upon Ml

implementation. Again, whether an employer’s costs increase under the new regulation
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will depend factors such as whether any of its employees are overtime exempt as well as

how the employer chooses to respond to the regulation.

Whether employers incur or absorb any additional costs or elect to pass those costs on to

their customers will be a function of how the employer chooses to implement the

regulation. 1-lowever, the General Assembly has already made the basic poiicy choice to

protect workers from. unfair wages not commensurate with the value of the services

rendered. See 43 P.S. § 333.101.

u. Comment:
Commentator stated that regulation will have a negative impact on career advancement and

employee flexibility (812).

Department response:
There is nothing in the rulemaking that would prohibit employers from offering employees

flexibility of hours or career advancement. Employers can choose to provide flexible shifts

to employees previously classified as exempt. By promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

employers can trap workers in a position where they have very little time to improve

independently their economic situation by pursuing education goals or to worlc a second

job to supplement income while “working their way up the ladder.” Indeed, these workers

become beholden to their current employer; with no time outside of woric to pursue other

opportunities, they must hope that their hard work at their current employer is noticcd and

that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The Commentator implies that loss of flexibility is bad for worker morale. I-Iowever, the

regulation specifies only the number of hours that may be worked in a week before

overtime must be paid; each organization still has flexibility as to how and when an

employee filfills their 40-how workweek.

v. Comment:
Commentator stated that regulations should address outside sales exemption; computer

professional exemption; highly compensated employee exemption; administrative

exemption for education establishments; health care limited exemption (880).

Department response: -

The Department cannot create a computer employee exemption because that exemption

does not exist in the Act. The Federal FLSA specifically exempts “any employee who is a

computer systems analyst, computer programmer, software engineer, or other similarly

skilled worker, whose primary duty is (A) the application of systems analysis techniques

and procedures, including consulting with users, to determine hardware, software, or

system functional specifications; (B) the design, development, documentation, analysis,

creation, testing, or modification of computer systems or programs, including prototypes,

based on and related to user or system design specifications; (C) the design, documentation,

testing, creation, or modification of computer programs related to machine operating

24



systems; or (D) a combination of duties described in subparagraphs (A), (B), and (C) the

performance of which requires the same level of skills, and who, in the case of an employee

who is compensated on an hourly basis, is compensated at a rate of not less than $27.63 an

hour.” 29 U.S.C. § 213(a)(17). Contrary to the FLEA, the Act does not include this

exemption. As noted above, the Department cannot add a categorical exemption through

regulation that does not exist in the Act, See Nationwide Mitt Ins. Co. v. Foster, 580 A.2d

436, 442 (Pa. Cmwlth. 1990).

The Department’s current regulations interpreting the Act contain an exemption for outside

sales but do not contain exemptions for highly compensated employees, business owners

and employees of educational establishments. Moreover, the proposed regulation did not

address updating or creating these exemptions. As such, the Department received no

comments from labor organizations regarding whether the outside sales exemption should

be updated, or a new exemption created. As such, it would be more appropriate to address

these issues in a fi.iture rulemaking where the Department can conduct outreach and receive

input from all interested parties.

Other commentators recommended that the Department mirror Federal law and adopt an

8/80 rule for the health care industry. In order for the Deportment to adopt this rule, the

Department would require an amendment to 34 Pa. Code § 231.42, which states that a

weekend is a period of 7 consecutive work days. This amendment would also be better

addressed in a fnture rulemaking to provide all intcrested parties an opportunity to review

and comment on any proposed changes.

Other commentators noted the absence of a concurrent duties test and lcey definitions such

as primary duty and salary basis. While the Deportment has more closely aligned its

regulations with federal regulations, the Department has not adopted all federal definitions.

However, the Department considers Federal law for guidance in interpreting provisions of

the Act that are similar. The Department will continue to review federal regulations and

may address additional inconsistencies between Federal and state provisions in future

rulemaking,

w. Comment:
Commentator stated that industries governed by Medicaid regulations and who are wholly

dependent on government for fimding, cannot implement the regulation without a

reciprocal increase in rates and related appropriations unless it cuts benefits, training and

infrastructure maintenance (833).

Department response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” See 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-fonu regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Rusiness response to the regulation will vary depending on the characteristics of the
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business’s operations, current staffing structure, and current scheduling practices. To

adjust fQr the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a weelc to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them, But the fact that an employer provides human services

should not give it the right to pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profit employers from the Minimum Wage

Act, that employees of non-profit organizations, just like their counterparts in for-profit

enterprises, are entitled to a fair wage. If that were not the case, it would be increasingly

difficult for non-profits to recruit and retain employees.

x. Comment:
Commenfator asks the Department to allow the free market to Thnction without additional

regulations (299).

Department response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurate with the value of the servides rendered. 43 P.S. § 333.101.

y. Comment:•
Commentator stated that regulation will result in increased administrative and operations

costs; limited career advancement; disruption of employee use of mobile devices and
remote electronic access to workplace resources; increase litigation based on off the cloclc

worlc claims. (890)

Department response: I

• The regulation will not impose any new or additiOnal recordkeeping requirements on

businesses that would create increased administration costs. In fact, employers are already

obligated to keep such records. The Act cmtently specifically directs that employers keep

“a true and accurate record of the hours worked by each employee and the wages paid to

each.” 43 P.S. § 333.108. The Act does not require that such records be kept only for

hourly employees.

The regulation specifies only the number of hours that may be worked in a week before

overtime must be paid; each organization still has flexibility as to how and when an
employee ffilfills their 40-hour workweek.
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This comment seems to assume that employees nmst have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemaking will not prevent employers from providing flexibility to their

employees. For example, an employee who needs to be out of the office for a couple of

hours on a Monday can be given the option to make up the hours on other days, or to worlc

from home that evening.

Capping employee work hours at forty per week does not prohibit an employee from

pursuing advancement opportunities. However, by promoting employees into low-paying

managerial jobs, but then talcing advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or working a second job to

supplement income while “working their way up the ladder.” Indeed, these worlcers

become beholden to their current employer, with no time outside of work to pursue other

opportunities. They must hope that their hard worlc at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their economic situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no comments

from or on behalf of workers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly-paid workers and will be compensated for hours worlced in excess of forty

hours per week. Other employees will no longer be required to worlc in excess of forty

hours per week without compensation. Employers that take the step of reducingwages to

reduce their costs likely will have difficulty retaining their employees, especially given a

tight labor market.

z. Comment:
Commentator suggests exempting municipal governments (357).

Department response:
These overtime rules are inapplicable to public employcrs, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act

specifically omits public employers from its definition of”emp1oyer,’ indicating the intent

of the General Assembly to exclude public employers from coverage under the Act.

Instead, the ELSA, which expressly includes state-related entities within its definition of

covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.
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aa. Comment:
Commentator stated that regulation will result in increased FLSA litigation (892).

Department response:
The final-form rulemaking more closely aligns with federal law, which provides more

consistency for employers and lessens the burden of compliance with different federal and

state standards. The rulemaking will result in less misclassification of workers, thus

reducing unnecessary litigation over an employee’s status,

bb. Comment:
Commentator stated that the regulation would be too expensive to implement because of

increased legal and operational costs, including administrative costs (892).

Department response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to prOtect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” See 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week lo avoid Overtime Costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the woric of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them. The Department cannot anticipate whether employers will

choose to incur legal expenses in response to the regulation.

cc. Comment:
Commentator disagrees with “customarily and regularly exercise discretionary powers”

language. States SB 587 would align PA duties test with the Federal regulation. Other

states have done this. Suggests having one standard as outlined in bill (893).

Department Response:
In the final-form rulemaking, the Department removed “customarily and regularly” from

the duties test. SB 587 was significantly different from the Department’s proposed
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regulation and did not move out of committee last session. Although it has been

reintroduced, it remains in committee. Senator Baker, the bill’s sponsor, indicated in her

comments that she sought closer alignment with. the federal regulations. As discussed in

detail, in response to comment 1(b) above, this final form regulation represents significantly

closer alignment with the federal regulation.

cid. Comment:
Commentator stated that business will be negatively impacted, benefits and career

opportunities for employees reduced (903).

Department response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly. commensurate with the value of the services rendered.” See 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in somc minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility o:f small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s opcrations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

a Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a weelc to avoid overtime costs;

• Allow for some overtime, but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses havc been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them.

Capping employee worlc hours at forty per week does not prohibit an employee froth

pursuing advancement opportunities. However, by promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or worlcing a second job to

supplement income while “working their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no time outside of work to pursue othcr

opporWnities. They must hope that their hard work at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their economic situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no commcnts
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from or on behalf of worlcers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per weelc. Other employees will no longer be required to work in excess of forty hours per

weelc without compensation. Employers that take the step of reducing wages in order to

reduce their costs likely will have difficulty retaining their employees, especially given a

tight labor market.

cc. Comment:
Commentator stated that the regulation will lead to less affordable housing options for

consumers (903).

Department response:

The Department sees no correlation between the regulation and affordable housing options.

In fact, increased compensation leads to increased spending by consumers. In addition,

increased wages to employees creates more spending in local economies. The Department

estimates the following induced spending will result from this regulation.

FY 2020-2021 Economic impact: $1,957,441 -$2,187,590 in induced spending

FY 2021-2022 Economic Impact: $7,253,309 -$8,106,125 in induced spending

FY 2022-2023 Economic Impact: $10,909,487 -$12,192,184 in idüced spending

FY 2023-2024 Economic Impact: $11,227,239 -$12,547,296 in induced spending

FY 2024-2025 Economic Impact: $11,227,239 - $12,547,296 in induced spending

The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that ere “not

fairly commensurate with the value of the services rendered.” 43 P.s. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

s not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffmg structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above.the threshold.

Businesses have been ñabject to a federat overtime nile since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours. to avoid die

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach worics best for them.
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ff. Comment:
Includes comments about the USDOL’s proposed overtime rule. The International

Franchise Association has grave concerns regarding the catastrophic impact of the

proposed regulations. (834)

Department response:
The comments submitted were in response to overtime regulations proposed by USDOL

2016 proposed overtime rule, and did not address the Department’s proposed regulation.

V. IMPACTS TO BUSINESS

a. Comment: -

Commentators stated the regulation will create burdensome recordlceeping for businesses

(233,801).

Department Response:
There should be no impact on recordlceeping requirements, as those requirements already

exist. The Act specifically directs that employers Iceep “a true and accurate record of the

hours woriced by each employee and the wages paid to each.” See 43 P.S. § 333.108. The

Act does not require that such records be Icept only for hourly employees.

b. Comment;
Commentators stated some businesses will have to reduce services due to the regulation

(64, 115, 753, 759, 760, 830, 869, 887, 888, 898).

Department Response:
Employers will not be required to reduce services, but will have a range of options to

consider in deteimining how to best implement the regulation. The General Assembly has
already made the basic policy decision in enacting the Minimum Wage Act to protect

employees from “unreasonably low” wages that were “not fairly commensurate with the

value of the services rendered.” See 43 P.S. § 333.101. That employees being paid a fair

wage for their work may result in some minimal cost increases is not a reason to reject this

fmal-fotm regulation. In fact, employers have a range of options to respond to possibility

of small cost increases occasioned by the final rulemaking. Business response to the

regulation will vary depending on the characteristics of the business’s operations, current

staffing structure, and current scheduling practices. To adjust for the rule, employers may

pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a weelc to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by
finding more efficient ways to operate. This includes hiring additional employees to
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supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach worics best for them.

c. Comment:
Commentator stated that business might have to cut workforce size and cut programs that

benefit their business and workers. Follow the CPI-W index and the MSA model. Business

already follows a lot of regulations and the Chamber does not believe that the regulation

timeline is long enough or transparent (828).

Department Response:
The General Assembly has already made the basic policy decision in enac6n the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” See 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow :for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate so as to maintain service levels to customers and

constituents. This includes hiring additional employees to supplement the work of non-
exempt employees; capping employees’ hours to avoid the extra cost of overtime; and

switching employees.from a salary basis to an hourly basis without having to change duties.

Employers will have the flexibility to determine what approach worlcs best for them.

The Department has aligned the salary threshold with the new federal salary threshold for

2020, so there will be negligible impact on employers for a year. The Department has

incrementally increased the salary threshold thereafter, using a methodology that reflects

economic realities in Pennsylvania.

± Comment:
Commentator stated there will be anincreased cost to the employer having to constantly

examine their employees (890).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not
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fairly commensurate with the value of the services rendered.” See 43 P.S. 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility ofsmaH cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department did examine managerial costs associated with the rule-making and
factored these costs into the overall cost to employers. Managerial costs were determined

to be ten minutes per affected employee per weelc, to take into consideration time spent to

minimize the costs of overtime.

Businesses have been subject to a federal overtime rule since 1938 and have responded by
finding more efficient ways to operate. This includes hiring additional employees to
supplement the work of non-exempt employees; capping employees’ hours to avoid the
extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them.

e. Comment:
Commentator stated that the regulation will decrease productivity (865).

Department Response:
Ensuring that workers are fairly compensated and paid a living wage will have an overall

positive economic impact for the Commonwealth. Employees who are compensated

appropriately for their work will be more productive. And paying overtime where
appropriate will provide income that employees will use to spend on goods and services.

f. Comment:
Commentators stated that the regulation would dramatically increase labor costs (155, 355,

690, 691, 692, 693, 694, 696, 699, 704, 705, 708, 716, 718, 719, 722, 724, 725, 731, 732,
740, 741, 743, 744, 747, 752, 762, 764, 818, 825, 867, 876, 896).

Department Response:
To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.
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For employers that choose to maintain business operations by scheduling employees for

overtime, approximate additional payroll costs, Commonwealth-wide, are as follows:

FY 2020-2021: $3,565,467 -$3,984,681 in increased worker wages

FY 2021-2022: $13,211,856- $14,765,256 in increased worker wages

FY 2022-2023: $19,871,561 -$22,207,985 in increased worker wages

FY 2023-2024: $20,450,344 -$22,854,819 in increased worker wages

FY 2024-2025: $20,450,344 -$22,854,819 in increased worker wages

g. Comment:
Commentator stated Convenience industry has seen other expenses such as gasoline tax

increase and cigarette and vapor taxes and businesses cannot absorb such a large increase.

The regulation will force businesses to close. Most businesses provide livable wages. If

the federal law did not pass, why would state officials think it is a good idea (40).

Department Response:
The General Assembly has already made the basic policy decision in enacting Ihe

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value ofthc services rendered.” See 43 P.S. 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. in fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a weelc to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate, This includes Ifiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them.

K Comment:
Commentator stated that the regulation will increase cost of doing business in the

Commonwealth (201).

Department Response;
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The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply withthis regulation to be an average of $78.42 per employer per yer across the

current and next five fiscal years:

FY 201-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359
FY2022-2023 Total Employer Cost: $28,058,135- $30,394,558
FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393
FY 2024-2025 Total Employer Cost: $28,636,918 - $31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or limited non-profit employers. It also considers that, given that the

salary threshold:will be phased in to $45,500 over time, the munber of newly non-exempt

woricers initially will be lower than the number of newly non-exempt workers upon full

implementation. Costs to employers will depend not only on if the employee is exempt

and if the employer has any non-exempt workers currently on staff, but how the employer

• chooses to respond to the regulation.

Whether employers incur costs or pass those costs on to their customers will be a function

of how the employer chooses to implement the regulation. However, the General

Assembly has already made the basic policy choice to protect workers from unfair wages

not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

1. Comment:
Commentators stated regulation negatively impacts employee morale, which will in turn

affect business reputation (161, 162, 172).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require worlcers to punch a clock and track hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to become

compliant with the regulation. The shift from salary to hourly wages is entirely an

employer’s decision.

• Several commentators stated the loss of flexibility is bad for worker morale. The regulation

specifies only the number of hours that may be worked in a week before overtime must be

paid; each organization still has flexibility as to how and when an employee fulfills their

40-hour workweek.

This rulemaking will not prevent employers from providing flexibility to their employees.

For example, an employee who needs tobe out of the office for a couple of hours on a

Monday can be given the option to malce up the hours on other days, or to work from home

that evening. There is no requirement that employees be forced to punch a time clocic.
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Likewise, there is no requirement that employees be converted from salaried to hourly

wage positions. Even if an employer 6hooses to convert an employee to an hourly wage

position, any concerns about morale should be offset by the fact that the employee will be

paid fairly for hours worked.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no comments

from or on behalf ofworkers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per weelc. Other employees will no longer be required to work in excess of forty hours per

weelc without compensation. Employers that take the step of reducing wages lilcely will

have difficulty retaining their employees, especially given a tight labor market.

j. Comment:
Commentator stated that regulation will drive remaining business out of PA. Why has

Governor decided to be anti-business (182)?

Department Response:
The General Assembly has already made the basic policy decision in enacling the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commenurate with the value of the services rendered.” See 43 P.S. § 333.101.

Ensuring that workers are fairly compensated and paid a living wage will have an overall

positive economic impact for the Commonwealth. Employees who are compensated

appropriately for their work will be more productive and paying overtime where

appropriate will provide income that employees will use to spend on goods and services.

It. Comment:
Commentator stated that extreme increase poses a significant threat to credit union

operations and consumer access to financial services (893).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” See 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the fmal rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;
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• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to deteimine what

approach works best for them.

1. Comment:
Commentator stated any changes will just reduce hours to eliminate overtime. Changes

should not be made in trucking sector because they are paid by the mile or the load they

deliver. Workers who are salaried with be made hourly which would cause cmployees to

lose benefits. It would hurt Pennsylvania’s ability to compete (8).

Department Response:
The General Assembly has made the basic policy choice to protect workers from unfair

wages not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

While the Department is not aware of the individual commentator’s business structure, in

general, truck drivers are not covered by these exemptions. Truck drivers generally do not

meet the duties test and are usuaily not salaried employees.

m. Comment:
Commentator stated employers will adjust to new rule that minimizes impact on costs to

reduce workers hours or increases workers salary to just above threshold or to pay workers

overtime (8).

Department Response:
The Department agrees that employers will have several options to respond to the new

rulemaking. To adjust for the rule, employers may pursue one or a combination of several

options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

n. Comment:
Commentator stated regulation will affect business quality and reputation; will cut back on

hours of employees. Can’t afford reduced flexibility (681).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require workers to punch a clock and track hours, and that employee flexibility

would be reduced, However, organizations have several ways in which to become
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compliant with the regulation, The shill from salary to hourly wages is entirely an

organizational decision.

Several commentators stated the loss of flexibility is bad for woricer morale. The regulation

specifies only the number of hours that may be worlced in a week before overtime must be

paid; each organization still has flexibility as to how and when an employee flulfihls their

40-hour workweek.

This rulemalcing will not prevent employers from providing flexibility to their employees.

For example, an employee who needs to be out of the office for a couple of hours on a

Monday can be given the option to malce up the hours on other days, or to worlc from home

that evening. There is no requirement that employees be forced topunch a time clock.

Likewise, there is no. requirement that employees be converted to hourly wage from

salaried employment. Even if an employer chooses to convert an employee to an hourly

position, any concerns about morale should be offset by the fact that the employee will be

paid fairly for hours woriced.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no comments

from Or on behalf ofworkers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per week. Other employees will no longer be required to work in excess of forty hours per

week without compensation. Employers that take the step of reducing wages to reduce

costs likely will have difficulty retaining their employees, especially given a tight labor

market.

o. Comment:
Commentator stated regulation would be too expensive to implement (23, 265, 267, 271).

Department Response:
The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

• current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 - $14,734347
FY 2021-2022 Total Employer qost: $21,954,959 - $23,508,359
FY 2022-2023 Total Employer Cost: $28,058,135 -$30,394,558
FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393
FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the slate will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

38



salary threshpld will be phased into $45,500 over time, the number of newly nonexempt

worlcers initially will be lower than the number of newly nonexempt woricers upon flu
implementation, Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt worlcers cunently on staff, but how the

employer chooses to respond to the regulation.

Whether employers incur costs or pass those costs on to their customers will be a fimction

of how the employer chooses to implement the regulation. However, the General

Assembly has already made the basic policy choice to protect workers from unfair wages

not commensurate with the value of the services rendered. See 43 P.S. § 333.101.

p. Comment:
Commentator stated negative impact for businesses because of less flexibility for

employees and burdensome recordkeeping (241).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees.from salaried to hourly,

would require workers to punch a clock and track hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to become

compliant with. the regulation. The shift from salary to hourly wage is entirely an

organizational decision.

Commentators stated the loss of flexibility is bad for worker morale. However, the

regulation specifies only the number of hours that may be worked in a week before

overtime must be paid; each organization still has flexibility as to how and when an

employee flilfills their 40-hour workweek.

This comment also seems to assume that employees must have a set schedule or that they

must be on the employer’s premises to be considered as working. The Minimum Wage

Act does not contain any such restrictions. This rulemaking will not prevent employers

from providing flexibility to their employees. For example, an employee who needs to be

out of the office for a couple of hours on a Monday can be given the option to make up the

hours on other days, or to woric from home that evening. There is no requirement that

employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly wages. Even if

an employer chooses to. convert an employee from salary to an hourly wage, any concerns

about morale should be offset by the fact that the employee will be paid fairly for hours

worlced.

Capping employee work hours at 40 per weelc does not prevent an employee from pursuiná
advancement opportunities. By promoting employees into low-paying managerial jobs,

but then taking advantage of exempt status and forcing unpaid overtime, workers are

trapped in a position where they have very little time to independently improve their

economic situation by pursuing education goals or working a second job to supplement
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income while “working their way up the ladder.” Indeed, these workers become beholden

to their current employer, with no time outside of work to pursue other opportunities. They

must hope that their hard worlc at their current employer is noticed and that internal

advancement is available, as that is the only feasible way they will improve their economic

situation.

Thc fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no comments

from or on behalfof workers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt, Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per weelc. Other employees will no longer be required to work in excess of forty hours per

weelc without compensation. Employers that take the step of reducing wages will have

difficulty retaining their employees, especially given a tight labor marlcet.

The regulation will not impose any new or additional recordlceeping requirements on

businesses that would create increased administration costs. In fact, employers are already

obligated to keep such records. The Act specifically directs that employers keep “a true

and accurate record of the hours worlced by each employee and the wages paid to each.”

43 P.S. 333.108. The Act does not require that such records be kept only for hourly

employees.

q. Comment:
Commentator stated that the regulation will have a heavy impact on their operating budget.

Will create a deficit for their operating budget and they would need to request an increase

in their rates from the state (894).

Department Response:
The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 - $23,508,359

FY2022-2023 Total Employer Cost: $28,058,135 -$30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

woricers initially will be lower than th number of newly nonexempt workers upon ifill

implementation.
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Again whether an employer’s costs increase under the new regulation will depend on

factors such as whether any of its employees arc overtime exempt as well as how the

employer chooses to respond to the regulation.

Whether employers incur or absorb increased costs or pass those costs on to their customers

will be a ftmction of how the employer chooses to implement the regulation. However, the

General Assembly has already made the basic policy choice to protect worlcers from unfair

wages not commensurate with the value of the services rendered, See 43 p.s. § 333.101.

r. Comment:
Will cause significant job losses and have severe impacts on business, especially non-

profits. Business might have to cut worlcforce size and cut programs that benefit their

business and worlcers. Follow the CPI-W index and the MSA model. Business already

follows a lot of regulations and the Chamber does not believe that the regulation timeline

is long enough or transparent (828).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect,employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their worlc may result in some minimal cost increases

i not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemakin.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the nile, employers may pursue one or a càmbination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a federal overtime rule since 1938 and have responded by

finding more efficient ways to operate so as to maintain service levels to customers and

constituents. This includes hiring additional employees to supplement the work of non-

exempt employees; capping employees’ hours to avoid the extra cost of overtime; and

switching employees from a salary basis to an hourly basis without having to change duties.

Employers will have the flexibility to determine what approach worlcsbest for them.

The Department has aligned the salary threshold with the new federal salary threshold for

2020, so there will be negligible impact on employers for a year. The Department has

incrementally increased the salary threshold thereafier, using a methodology that reflects

economic realities in Pennsylvania.

s. Comment:
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Commentator stated it has 30 Mi-time, pail-time, and seasonal employees. Works for 40

townships, boroughs, and municipal authorities in Western PA. 65% of revenue comes

from municipal engineering services. This, would have negative impact because of the

revenue stream of the company comes from local government. This could lead to lay-offs

in the cothpany (407).

Department Response:
There is no effect on the stream of revenue to the Commentator because these overtime

rules are inapplicable to public employers, including state-affiliated entities; counties,

municipalities, and public-school systems. The Minimum Wage Act specifically omits

public employers from its definition of “employer,” indicating the intent of the General

Assembly to exclude public employers, from coverage under the Act. Instead, the FLSA,

which expressly includes state-related entities within its definition of covered employers,

establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them. -

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

t. Comment:
Commentator stated that while an update to minimum wage is long overdue, increasing the

minimum wage for salaried exempt employees to $47,000 is just too much. It will create

hardship on business (367).

Department Response:
The commentator mistakenly believed the Department was raising the minimum wage for

all employees to $47,000. However, the Department is only raising the salary thresholds

for exempt EAP employees.

VI. INCREASED THRESHOLDS

a. Comment:
Commentator stated that threshold increase is too drastic (874).

Department Response:
The update to the salary thresholds will protect Pennsylvania employees’ from being

arbitrarily designated as exempt and required to work excessive overtime hours without

additional compensation, The current federal salary threshold of $23,660, over which an
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EAP employee does not have to be paid overtime is artificially low because 15 years have

passed since the salary thresholds were updated. This threshold has not even been adjusted

for inflation. Although the federal threshold is scheduled to be increased on January 1,

2020, that threshold is based upon the earnings of the lowest-paid salaried employees in

the nation and is not reflective of Pennsylvania’s economy. This rulemalcing uses a

methodology that talces into account the economic realities in the Commonwealth, using

more relevant, Pennsylvania-specific data and uses that same methodology to adjust the

salary threshold at regular intervals where warranted by current data. This process replaces

infrequent, dramatic changes that would result if the threshold were unaddressed for long

periods of time, with predictable and gradual changes.

By ensuring that worlcers are fairly compensated and paid a living wage, this rulemalcing

will have an overall positive economic impact for the Commonwealth. Employees who

arc compensated appropriately for their woric will be more productive. And paying

overtime where appropriate will provide income that employees will use to spend on goods

and services.

The rulemaking also gradually phases in a higher salary threshold, first adopting the new

federal threshold and then incrementally adjusting to the Pennsy1vaia-appropriate

threshold. This will allow time for employers to plan and adjust operations to determine

ho best to implement the rulemaking, based on the individual needs of the business. This

rulemaking need not have a detrimental impact on employers. Employers will have a range

of options by which to implement the new duties test and updated thresholds for their EAP

employees. Employers will have the ability to make these changes cost neutral for their

operation.

b. Comment:
Commentator stated that the Commonwealth overreached by updating threshold to nearly

150% inflation while essentially turning the duties test into a salary test (871).

Department Response:
The Department has reduced the salary threshold from the proposed rulemalcing. The

increase in the salary threshold is based upon wages paid to Pennsylvania employees who

perform EAP duties. Under both the Department’s regulation and USDOL’s regulation,

the individual must malce over the salary threshold AND meet the duties tesf

This rulemaking uses a methodology that uses more relevant, Pennsylvania-specific data

and uses the same methodology to adjust the salary threshold at regular intervals where

warranted by current data. This process allows for more predictable and gradual

adjustments, and replaces infrequent, dramatic changes that result when the threshold

goes unaddressed for long periods of time.

VII. AUTOMATIC THRESHOLDS

a. Comment:
Commentator stated that automatic raises do not allow for employer input (874).



Department Response:
The finaL-form rulemaking provides that before the salary threshold is adjusted, the

Minimum Wage Advisory Board will have the opportunity to review and comment on any

adjustment. Employer groups are represented on the Board.

b. Comment:
Commentator stated that automatic increases will hurt business because it doesn’t account

for economic realities. L&l should not rely on the data and opinion of the Economic Policy

Institute (EPI) for reasons explained in the letter (875).

Department Response: -

The automatic adjustments are based on salaries paid to EAP worlcers in Pennsylvania, not

on EPI data. Using Pennsylvania specific wage data allows the Department ensures that

the salary threshold will reflect the current economic realit’ of the Commonwealth,

Sporadic increases in the salary threshold lead to the employer community having to play

“catch up” each time the salary threshold is increased at an arbitrary time. In contrast, the

automatic adjustment mechanism allows the regulation to be carried out as intended: there

would be few instances of an employee being exempt prior to a regulatory update and

subject to overtime upon update due to a large increase in the salary threshold to reflect

current wages. Periodic small adjustments to the salary threshold allow the salary threshold

to continue to meet .thc intent of the regulation without causing upheaval to the employer

community.

The Department is not relying on EPI data to set the automatic adjustment. Rather, the

data used will be collected by the Department and represents Pennsylvania-specific wage

data.

c, Comment:
Commentator stated that automatically raising the threshold hurts business because they

will have to constantly reevaluate their employees (889).

Department Response:
The purpose of the automatic adjustment is not to create a pool of newly-exempt woricers

with each adjustment; rather, the salary threshold adjustment should continue to reflect the

intent of the regulation and continue providing protections to non-exempt worlcers, wlule

continuing to exempt those executive, administrative, and professional employees that the

General Assembly intended to exempt.

Sporadic increases in the salarS, threshold lead to the employer community having to play

“catch up” each time the salary threshold is increased at an arbitrary tim. In contrast, the

automatic adjustment allows the regulation to be carried out as intended: there would be

few instances of an employee being exempt pri& to a regulatory update and subject to

overtime upon update due to a large increase in the salary threshold to reflect current iages.

Periodic small adjustments to the salary threshold allow the salary threshold to continue to

meet the intent of the regulation without causing upheaval to the employer community.
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d. Comment:
Commentator stated that Automatic increases will hurt business because they will not be

allowed to have input into the level. Proposal should be more open to non-discretionary

bonuses and the such (866).

Department Response:
The final-form rulemaking provides that before the salary threshold is adjusted, the

Minimum Wage Advisory Board will have the opportunity to review and comment on any

adjustment. Employer groups are represented on the Board.

The Department amended the provisions of the final-form rulemaking regarding bonuses

to align with the federal regulations.

e. Comment:
Commentator stated that automatic threshold would create obstacles in business planning

(233).

Department Response:
The automatic adjustment is calculated based on the weighted average of the 1 0th percentile

of wages in exempt occupations. Beginning in 2023, once adjusted, the salary threshold

will be in place for three years. Tins will provide employers with predictability and

stability.

f. Comment:
Commentator quotes DOL preamble from 2004--where DOL says adopting automatic

increase is contrary to congressional intent and inappropriate (834).

Department response:
The Department is promulgating these regulations under the Minimum Wage Act enacted

by the General Assembly. The Minimum Wage Act differs from the Fair Labor Standards

Act, under which Federal rules are promulgated.

The Department has the statutory authority to promulgate the automatic adjustment

provision of the regulations. Pennsylvania courts have long recognized the power of an

administrative agency to administer a statutorily-mandated program and under the Act, has

expressly delegated authority to the Department to “define and delimit” the EAP terms in

Section 5(a) of the Act, 43 P.S. § 333.105(a) and left it to the Department’s discretion how

to do so. This is the same broad delegation of authority that has underpinned the

Department’s use of a salary threshold as a characteristic to define the EAP exemption

since 1977, which remains effective in Pennsylvania.

g. Comment:
Commentator stated that automatic adjustments require a more thorough analysis of the

economic consequences (817).
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Department Response:
The automatic ad] nstment, like the initial salary threshold, will be based on Pennsylvania-

specific wage data and will reflect the economic realitics in Pennsylvania at the time.

h. Comment
Commentator stated that recommends basing automatic increase on CPI-W index; establish

a cap of 3 percent increase (828)

Response:
The Department has revised its methodology for calculating thkwe salary thresholds and is

no longer relying on the CPI-U index. Instead, salary thresholds will be adjusted based on

Pennsylvania-specific wage data of EAP workers.

i. Comment: -

Oppose the automatic increase; this creates an unsustainable floor; no evidence that the

legislature intended that the salary level test for exemption be indexed. (866)

Department Response:
The Secretary has authority to issue regulations that safeguard the minimum wage rates

that are established. 43 P.S. § 333.109. In order to ensure that the salary thresholds are

based on wages actually paid to EAP workers, the Department will adjust the salary

threshold in accordance with the fmal-fozm rulemaking.

The automatic adjustment is calculated based on the weighted average of the 10th

percentile of wages in exempt occupations. Beginning in 2023, once adjusted, the salary

threshold will be in place for three years. This will provide employers with predictability

and stability.

Arbitrary and sporadic increases lead-to the employer community having to play “catch

up” each time the salary threshold is increased. In contrast, the automatic adjustment

allows the regulation to be carried out as intended: there would be few instances of an

employee being exempt prior to the automatic adjustment and subject to overtime upon

update, as any increase in the salary threshold reflects current wages. Periodic small

adjustments to the salary threshold allow the salary threshold to continue to meet the intcnt

of the regulation without causing upheaval to the employer community.

3. Comment:
Commentator stated that against automatic increase and suggests an automatic review.

(893)

Department Response:
The Secretary has authority to issue regulations that safeguard the minimum wage rates

that are established. 43 P.S. § 333.109. In order to ensure that the salary thresholds are

based on wages actually paid to EAP workers, the Department will adjust the salary

threshold in accordance with the final-form rulemaking.
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Arbitrary and sporadic increases lead to the employer community having to play “catch

tip” each time the salary threshold is increased. In contrast, the automatic adjustment

allows the regulation to be carried out as intended: there would be few instances of an

employee being exempt prior to the automatic adjustment and subject to overtime upon

update, as any increase in the salary threshold reflects current wages. Periodic small

adjustments to the salary threshold allow the salary threshold to continue to meet the intent

of the regulation without causing upheaval to the employer comnumity.

Ic. Comment:
Commentator stated that their biggest concern is the automatic reset in future years. There

are estimates that the minimum threshold will be $72,000 in five years and they do not plan

on offering that salary to. lower nanagers. If they had to service prices would be increased

and it would just become a cycle for all companies that would be affected. This would

cause businesses to close and people would lose their jobs. (757)

Department Response:
The Department has revised its methodology for calculating future salary thresholds and is

no longer relying on the CPI-U index, so the figure quoted by the commentator is
inaëcuratc. Instead, salary thresholds will be adjusted based on Pennsylvania-specific

wage data of EAP workers.

Arbitrary and sporadic increases lead to the employer community having to play “catch

up” each time the salary threshold is increased. Indeed, the automatic adjustment allows

the regulation to be carried out as intended: there would be few instances of an employee
being exempt prior to the automatic adjustment and subject to overtime upon update, as

any increase in the salary threshold reflects current wages. Periodic small adjustments to

the salary threshold allow the salary threshold to continue to meet the intent of the
regulation without causing upheaval to the employer community.

VIII. PHASE-IN

a. Comment:
Commentator requested the Deparfrnent to reconsider the speed of the phase-in period

(400),

Department Response:
The Department has revised the salary threshold implementation to align with the new

federal salary threshold that becomes effective on January 1, 2020. Therefore, businesses

will have a full year before there is any impact of the revised salary threshold, as
Pennsylvania’s threshold will not diverge from the federal threshold until January 1,2021.

Given the revised federal regulation, the Department believes the phasc-in period is
reasonable.

b. Comment:
Commentator stated that increases should be phased in with adequate notice (834).
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Department Response:
The Department has revised the salary threshold implementation to align with the new

federal salary threshold that becomes effective on January 1,2020. Therefore, businesses

will have a thIl year before there is any impact of the revised salary threshold, as

Pennsylvania’s threshold will not diverge from the federal threshold until January 1,2021.

Given the revised federal regulation, the Department believes the phase-in period is

reasonable.

Information regarding future adjustments will be reviewed with the Minimum Wage

Advisory Board no less than 90 days before the effective date. Future adjustments will be

published in the Pennsylvania Bulletin at least 30 days prior to the effective date.

c. Comment:
Commentatoi stated that the regulation does not provide a reasonable time to comply (828).

Department Response:
The Department has revised the salary threshold implementation to align with the new

federal salary threshold that becomes effective on January 1,2020. Therefore, businesses

will have a ThU year before there is any impact of the revised salary threshold, as

Pennsylvania’s threshold will not diverge from the federal threshold until January 1, 2021.

Given the revised federal regulation, the Department believes the phase-in period is

reasonable.

IX. IMPACTS TO EMPLOYEES

a. Comment:
Employers would have to let employees go and switch salaried worlcers to hourly which is

bad for morale. (893).

Department Response:
The commentator expressed that implementation of this regulation would be bad for

employee morale, stating that it would cause organizations to shift employees from salaried

to hourly, would require workers to punch a clock and traclc hours, and that employee

flexibility would be reduced. However, organizations have several ways in which to

become compliant with the regulation. The shift fi’om salary to hourly is entirely an

organizational decision.

Several commentators stated the loss of flexibility is bad for worlccr morale. Examples

provided included that exempt workers can currently work longer hours on certain days in

order to work fewer hours on other days, allowing them to attend their children’s

extracurricular activities or attend appointments. Commentators asserted that this

flexibility would end once an employee becomes non-exempt and must be paid overtime

for hours worlced over 40. However, the regulation specifies only the number of hours that

max be worked in a week before overtime must be paid; each organization still has

flexibility as to how and when an employee ftilfflls their 40-hour workweek.
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Tins comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemaking will not prevent employers from providing flexibility to theft

employees. For example, an employee who is out of the office on one day may be given

the option to malce up the hours on other days, or to worlc from home that evening. There

is no requirement that employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worked.

b. Comment:
Commentator stated that employers will control the employee hours more tightly which

will limit training, travel, and advancement (875).

Department Response:
The commentator stated that capping employee hours at 40 does not allow an employee to

pursue advancement opportunities. Flowever, by promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or worldng a second job to

supplement income while “woricing their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no timeoutside of work to pursue other

opportunities. They must hope that their hard work at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The fact is, regardless of how au employer chooses to comply, worlcers will benefit from

this rulcmalcing. Perhaps this is the reason why the Department received no comments

from or on behalf of workers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per weelc. Other employees will no longer be required to work in excess of forty hours per

week without compensation. Employers that talce the step of reducing wages will have

difficulty retaining their employees, especially given a tight labor market.

c. Comment:
Commentators stated that the regulation will limit flexibility on hours, benefits, and pay

(94, 96, 102, 103, 105, 106, 111, 113, 128, 130, 138, 142, 143, 148, 149, 152, 153, 155,

156, 161, 162, 168, 169, 170, 172, 185, 188, 199, 226, 231, 234, 235, 241, 269, 270, 297,

298, 302, 355, 366, 656).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require workers to punch a clock and track hours, and that employee flexibility

49



would be reduced. 1-lowever, organizations have several ways in which to become

compliant with the regulation. The shift from salary to hourly is entirely an organizational

decision.

Several commentators stated the loss of flexibility is bad for worker morale. Examples

provided by commentators included that exempt workers can currently woric longer hours

on certain days in order to work fewer hours on other days, allowing them to attend their

children’s extracurricular activities or attend appointments. Commentators asserted that

this flexibility would end once an employee becomes non-exempt and must be paid

overtime for hours worked over 40. However, the regulation specifies only the number of

hours that may be worked in a week before overtime must be paid; each organization still

has flexibility as to how and when an employee ftilfills their 40-hour workweek.

This comment seems to assume that employees must have a set schedule or that they must
be on the employer’s premises. The Minimum Wage Act. does not contain any such
restrictions. This rulemaking will not prevent.employers from providing flexibility to their

employees. For example, an employee who needs to be out of the office for a couple of

hours one day may be given the option to make up the hours on other days, or to work from

home that evening. There is no requirement that employees be forced to punch a time

clock. Likewise, there is no requirement that employees be converted to hourly positions.

Even if an employer chooses to convert an employee to an hOurly position, any concerns

about morale should be offset by the fact that the employee will be paid fairly for horns

worked.

Some businesses stated that capping employee hours at 40 does not allow an employee to

pursue advancement opporWnities. 1-lowever, by promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or working a second job to

supplement income while “working their way up the ladder.” Indeed, these woricers

become beholden to their current employer, with no time outside of work to pursue other
opportunities. They must hope that their hard woric at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from
this rulemaking. Perhaps this is the reason that the Department received no comments from
or on behalf of worlcers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours
per week. Other employees will no longer be required to woric in excess of forty hours per
week without compensation. Employers that take the step. of reducing wages will have

difficulty retaining their employees, especially given a tight labor marlcet.

d. Comment:
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Commentators stated that the regulation will negatively affect morale by forcing employees

back to punching in on a time clock (94, 96, 102, 103, 105, 106, 111, 113, 128, 130, 138,

142, 143, 148, 149, 152, 153, 155, 156, 161, 162, 168, 169, 170, 172, 185, 188, 199, 226,

231, 234, 235, 241, 269, 270,297,298,302,355,366,656).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require worlcers to punch a clock and track hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to becomc

compliant with the regulation. The shift from salary to hourly is entirely an organizational

decision.

Several commentators stated the loss of flexibility is bad for worker morale. Examples

included that exempt workers can currently worlc longer hours on certain days in order to

work fewer hours on other days, allowing them to attend their children’s extracurricular

activities or attend appointments. Commentators asserted that this flexibility would end

once an employee becomes non-exempt and must be paid overtime for hours worlced over

40. However, the regulation specifies only the number of hours that may be worked in a

weelc before overtime must be paid; each organization still has flexibility as to how and

when an employee fififills their 40-hour workweek.

This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemaking will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours one day

may be given the option to malce up the hours on other days, or to worlc from home that

evening. There is no requirement that employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worked.

Some businesses stated that capping employee hours at 40 does not allow an employee to

pursue advancement opportunities. However, by promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

worlcers are trapped in a position where they have very little time to independently improve
their economic situation by pursuing education goals or working a second job to
supplement income while “workiflg their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no time outside of work to pursue other

opportunities. They ntst hope that their hard work at their cunent employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve
their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from
this rulemaking. Perhaps this is the reason why the Department received no comments

from or on behalf of workers raising these concerns. Some employees will have their salary
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raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per weelc. Other employees will no longer be required to work in excess of forty hours per

week without compensation. Employers that take the step of reducing wages will have

difficulty retaining their employees, especially given a tight labor maricet,

e. Comment:
Commentator states that people will also make less if they don’t lüt the 40-hour mark (756).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require workers to punch a clock and track hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to become

compliant with the regulation. The shift from salary to hourly is entirely an organizational

decision.

Several commentators stated the loss of flexibility is bad for worker morale. Examples

included that exempt workers can currently woric longer hours on certain days in order to

work fewer hours on other days, allowing them to attend their children’s extracuthäular

activities or attend appointments. Commentators asserted that this flexibility would end

once an employee becomes non-exempt and must be paid overtime for hours worked over

40. However, the regulation specifies only the number of hours that may be worlced in a

week before overtime must be paid; each organization still has flexibility as to how and

when an employee fulfills their 40-hour workweek.

This comment seems to assume that employees must have a set schedulc or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemaking will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours one day

may be given the option to make up the hours on other days, or to work from home that

evening. There is no requirement that employees be forced to punch a time clocic.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worked.

Some businesses stated that capping employee hours at 40 does not allow an employee to

pursue advancement opportunities. However, by promoting employees into low-paying

managerial jdbs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or working a second job to

supplement income while “working their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no time outside of work to pursue other

opportunities. They must hope that their hard work at their current employer is noticed
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and that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking, Perhaps this is the reason why the Department received no comments

from or on behalf ofworkers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will.begin being compensated for hours worked in excess of forty hours

per weelc. Other employees will no longer be required to work in excess of forty hours per

week without compensation. Employers that take the step of reducing Wages will have

difficulty retaining their employees, especially given a tight labor market.

f. Comment: Commentator states that it will be difficult for workers to adjust to different

situations. (690, 691, 692, 693, 694, 696, 699, 704, 705, 708, 716, 718, 719, 722, 724, 725,

731, 732, 740, 741, 743, 744, 747, 752, 764, 818, 825, 867, 876, 896).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require worlcers to puncJi a clock and track hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to become

compliant with the regulation. The shift from salary to hourly is entirely an organizational

decision.

Several commentators stated the loss of flexibility is bad for worlcer morale. Examples

included that exempt workers can currently work longer hours on certain days in order to

worlc fewer hours on other days, allowing them to attend their children’s extracurricular

activities or attend appointments. Commentators asserted that this flexibility would end

once an employee becomes non-exempt and must be paid overtime for hours woriced over

40. However, the regulation specifies only the number of hours that may be worlccd in a

week before overtime must be paid; each organization still has flexibility as to how and

when an employee fulfills their 40-hour workweek.

This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions, This rulemaking will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours one day

may be given the option to make up the hours on other days, or to work from home that

evening. There is no requirement that employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positions.. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid iairly for hours worked.

Some businesses stated that capping employee hours at 40 does not allow an employee to

pursue advancement opportunities. However, by promoting employees into low-paying
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managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a.position where they have very little time to independently improve

their economic situation by pursuing education goals or working a second job tO

supplement income while “working their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no time outside of work to pursue other

oportunities. They must hope that their hard work at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no comments

from or on behalf ofworkers raising these concerns. Some employees will have their salary

raised above the threshold, so that they continue to be exempt. Some employees will

become hourly and will begin being compensated for hours worked in excess of forty hours

per week. Other employees will no longer be required to work in excess of forty hours per

week without compensation. Employers that take the step of reducing wages will have

difficulty retaining their employeçs, especially given a tight labor market.

X. IMPACTS TO LOCAL GOVERNMENT

a. Comment
Commentator states that PSATS is a nonprofit that represents the interests of officials frdm

1400 townships. PSATS objects to changes. There is a 200% jump in salary requirements.

Will disproportionately affect municipal employers with rural populations, will increase or

raise taxes, and will eliminate services to townships (357).

Department Response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act of

1968 (Act) specifically omits public employers from its definition of “employer,”

indicating the intent of the General Assembly to exclude public employers from coverage

under the Act. Instead, the FLSA, which expressly includes state-related entities within its

definition of covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not tO extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.
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b. Comment:
Commentator urges the state to work with counties on the proposal ($88).

Department Response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act of

1968 (Act) specifically omits public employers from its definition of “employer,”

indicating the intent of the Genera! Assembly to exclude public employers from coverage

under the Act. Instead, the FLSA, which expressly includes state-related entities within its

definition of covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the ELSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of“employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

e. Comment:
• Conmientator states that Municipal Government Employers will be negatively impacted

(357).

I)epartment Response:
These overtime rules are inapplicable to public employers, including state affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act of

1968 (Act) specifically, omits public employers fitm its definition of “employer,”

indicating the intent of the General Assembly to exclude public employers from coverage

under the Act. Instead, the FLSA, which expressly includes state-related entities within its

definition of covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its othission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

55



d. Comment:
Commentator states that Berks County cannot compete with the NE census states and will

have to raise property taxes if the state does not provide more funding for the programs

and employees that will be affected by the regulations or cut services that they provide. It

will also talce significant man power to for the duties of the employees that will be affected

to be reviewed. Urges the state to worlc with counties on the proposal and wait until

USDOL updates their regulations (898).

Department Response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act of

1968 (Act) specifically omits public employers from its definition of “employer,”

indicating the intent of the General Assembly to exclude public employers from coverage

under the Act. Instead, the ELSA, which expressly includes state-related entities within its

definition of covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the ELSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intentibn

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

01: any of its political subdivisions in the Act’s definition of employer, the Depariment has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively snrnll number of

comsients, that most public employers understood that the proposed rulemaking would not

apply to them.

e. Comment:
Commentator desires language that explicitly states that political subdivisions are exempt.

The abilities of counties to deliver services will be affected because they have already lost

fading so they cannot pick up the slack of paying the extra increases. It will take

significant time and effort to review employee positions and job descriptions to examine if

they will be exempt or not. The one-size fits all approach does not work for PA. PA should

work with the counties to come up with a proposal that worlcs for everyone (887).

Department Response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and publid-school systems. The Minimum Wage Act of

1968 (Act) specifically omits public employers from its definition of “employer,”

indicating the intent of the General Assembly to exclude public employers from coverage

under the Act. Instead, the ELSA, which expressly includes state-related entities within its

definition of covered employers, establishes the rules applicable to public employers.
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The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the defnition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

f. Comment:
Commentator states that Franklhi County cannot compete with the NE census states and

will have to raise property taxes if the state does not provide more funding for the programs

and employees that will be affected by the regulations or cut services that they provide. It

will also talce significant man power to for the duties of the employees that will be affected

to be reviewed. Urges the state to work with counties on the proposal and wait until

USDOL updates their regulations (869).

Department Response:
These overtime rules are inapplicable to public employers, ineluding state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act of

1968 (Act) specifically omits public employers from its definition of “employer,”

indicating the intent of the General Assembly to exclude public employers from coverage

under the Act. Instead, the FLSA, which expressly includes state-related entities within its

definition of covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of“employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in theAct’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaldng would not

apply to them.

g. Comment:
Commentator states that Lancaster County will have to raise property taxes if the state does

not provide more fimding for the programs and employees that will be affected by the

regulations or cut services that they provide. It will also take significant man power to for

the duties of the 63 of the 390 exempt employees that will be affected to be reviewed.

Urges the state to work with counties on the proposal (830).
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Department Responset
These overtime rules are inapplicable to public employers, including state affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act

specifically omits public employers from its definition of “employer,” indicating the intent

of the General Assembly to exclude public employers from coverage under the Act.

Instead, the FLSA, which expressly includes state-related entities within its definition of

covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not aLtered the

definition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public r employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

ii. Comment:
Commentator states that Forest County will have to raise property taxes if the state does

not provide more ftinding for the programs and employees that will be affected by the

regulations or cut services that they provide. 30 employees will be eligible for overtime

and urges the state to worlc with counties on the proposal (755, 759, 760).

Department Response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act

specifically omits public employers from its definition of “employer,” indicating the intent

of the General Assembly to exclude public employers from coverage under the Act.

Instead, the FLSA, which expressly includes state-related entities within its definition of

covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entities within the definition of “employer” in 1974, but has not altered the

definition of “employer” to include public entities. The Gcneral Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number pf

continents, that most public employers understood that the proposed rulemaking would not

apply to them.
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i. Comment:
Commentator states that Lycoming County will have to raise property taxes if the state

does not provide more funding for the programs and employees that will be affected by the

regulations or cut services that they provide. It will also talce significant man power to for

the duties of the 33 employees that will be affected to be reviewed. Urges the state to work

with counties on the proposal (753).

Department Response:
These overtime rules are inapplicable to public employers, including state-affiliated

entities, counties, municipalities, and public-school systems. The Minimum Wage Act

specifically omits public employers from its definition of “employer,” indicating the intent

of the General Assembly to exclude public employers from coverage under the Act.

Instead, the FLSA, which expressly includes state-related entities within its definition of

covered employers, establishes the rules applicable to public employers.

The General Assembly has amended the Act five times since the FLSA was amended to

include public entitics within the definition of “employer” in 1974, but has not altered the

defmition of “employer” to include public entities. The General Assembly’s clear intention

by its omission was not to extend coverage under the Act to public employers.

Accordingly, because the General Assembly has chosen not to include the Commonwealth

or any of its political subdivisions in the Act’s definition of employer, the Department has

properly interpreted the Act to exclude them.

This exemption is longstanding and it appears, from the relatively small number of

comments, that most public employers understood that the proposed rulemaking would not

apply to them.

XI. IMPACTS ON COMMONWEALTH ECONOMY

a. Comment: -

Commentator stated that the regulation will harm Commonwealth’s ability to compete and

attract business; Commonwealth will also become less attractive to business because

surrounding states have regulations that minor the FLSA (716, 746).

Department Response:

The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 - $23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393
FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393
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This assumes that all employers in the state wj11 review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers in year one will be lower than the number of newly nonexempt workers in Year

2. Again, costs to employers will depend not only on if the employee is exempt and if the

employer has any non-exempt workers currently on staff, but how the employer chooses

to respond to the regulation.

Whether employers incur costs or pass those costs on to theft customers will be a function

of how the employer chooses to implement the regulation. However, the General

Assembly has already made the basic policy choice to protect workers from unfair wages

not commensurate with the value of the services rendered. 43 P.S. § 333.101.

Additionally, New York has adopted a salary threshold higher that the ELSA, so not all

surrounding states use the Federal salary threshold.

b. Comment:
Commentator stated that the flexibility in the long run will hurt the recruitment and

retention efforts of the business (696).

Department Response:
Several commentators stated the loss of flexibility is bad for worker morale. Examples

included that exempt workers can currently work longer hours on certain days in order to

woric fewer hours on other days, allowing them to attend their children’s extracurricular

activities or attend appointments. Commentators asserted that this flexibility would end

once an employee becomes non-exempt and must be paid overtime for hours worked over

40. However, the regulation specifies only the number of hours that may be worked in a

week before overtime must be paid; each organization still has flexibility as to how and

when an employee ftlfflls their 40-hour workweelc.

This coimnent seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemaking will not prevent employers from providing flexibility to their

employees. An employee that needs to be out of the office for a couple of hours on a

Monday can be given the option to make up the hours on other days, or to work from home

that evening. There is no requirement that employees be forced to punch a time clock.

I-laying a higher salary threshold will assist employers in recruiting and retaining

employees. Workers who are fairly compensated for their work are less likely to seek other

opportunities and are likely to be more productive.

c. Comment:
Conunentator urges for no cap in the percentage allowed for nondiscretionary bonuses and

incentive payments (874).
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Department Response:
The Department aligned the provisions for nondiscretionary bonuses and incentive

payments with the Federal regulation to avoid conftsion.

d. Comment:
Commentator stated that the Commonwealth should be working to reduce regulations, not

create more (697, 698, 702, 703, 706, 709, 710, 712, 713, 714,717,720,721,723).

Department Response:
The Department’s authority to adopt regulations is clear. The General Assembly has

already made a basic policy decision and indicated, in enacting the Act, that it intended to

protect employees from “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 P.S. § 333.101. The General Assembly has

also specifically directed the Department to definc the Executive, Administrative and

Professional exemptions by regulations. Section 5(a)(5) of the Act, 43 P.S. § 333.t05(a)(5)

states, “Employment in the following classifications shall be exempt from both the

minimum wage and overtime provisions of this act: Tn a bona tide executive,

administrative, or professional capacity... (as such terms are defined and delimited from

time to time by regulations of the secretary).”

XII. IMPACTS TO NON-PROFIT ORGANIZATIONS

a. Comment:
Commentator stated that the regulation will cause significant job losses and have severe

impacts on business, especially non-profits. Business might have to cut worlcforce size and

cut programs that benefit their business and workers. Follow the CPI-W index and the

MSA model. Business already follows a lot of regulations and the Chamber does not

believe that the regulation timeline is long enough or transparent (828).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, eniployers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.
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Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approachworks best for them, But the fact that an employer provides human services

should not give them the right to pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just lilce their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

The Department has aligned the salary threshold with the new Federal salary threshold for

2020, so there will be negligible impact on employers for a year. The Department has

incrementally increased the salary threshold thereafter, using a mcthodology that reflects

economic realities in Pennsylvania.

b. Comment:
Conmientator stated that as a non-profit foster care agency she is already reliant on DHS

dollars to hire staff. The increased threshold would force us to cut staff and put employees

back to hourly worlcers, and all her employees hated this when it was in the proposed

Obama-era regulations. Employees considered it a demotion - especially young

professionals. It is not uncommon for employees in non-profits to work less than 40 hours

in a week. Even if employees are changed to hourly, there is still not enough money to pay

them overtime. This would result in a loss in pay to employees. Would support raising

the threshold to $30,000 per year and then index it over time. Recommends making an

exemption for non-profits (62).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-foim regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemalcing.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non’exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to ivoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 193$ and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

62



supplement the work of non-exempt employees; capping employees’ hours to avoid the
extra cost of overtime; and switching employees from a salary basis to an hourly basis
without having to change duties. Employers will have the flexibility to determine what
approach works best for them. But the fact that an employer provides human services
should not give them the right to pay an unreasonably low wage to its woricers. The General
Assembly determined, in not exempting non-profits from the Minimum Wage Act, that
employees of non-profit organizations, just lilce their counterparts in for-profit enterprises,
are entitled to a fair wage. If that were not the case, it would be increasingly difficult for
non-profits to recruit and retain employees.

c. Comment:
Commentator stated that regulation will hurt non-profits because they must spend more
money on staffing which takes away the funding available for care and services, in this
case. They cannot increase revenue because seniors have limited income. It is too great
of a jump for the overtime salary increase and the shift for salaried workers to become
hourly will be burdensome. It will be hard for the members to recruit committed employees
because they will have to compete with the higher wages. States that it is not fair to base
PA •wages off Northeast states because there are many differences in lifestyle in pay
already. Salaried worlcers will lose benefits if switched to salary such as vacation and a
sense of trust (701).

Department Response:
The General Assembly has already made the basic policy decision in enacting the
Minimum Wage Act to protect employees from “unreasonably low” wages that were “not
fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That
employees being paid a fair wage for their work may result in some minimal cost increases
is not a reason to reject this final-form regulation. In fact, employers have a range of
options to respond to possibility of small cost increases occasioned by the final rulemaking.
Business response to the regulation will vary depending on the characteristics of the
business’s operations, current staffing structure, and current scheduling practices. To
adjust for the rule, employers may pursue oneor a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;
• Allow for some overtime but reducing base pay or benefits;
• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by
finding more efficient ways to operate. This includes hiring additional employees to
supplement the work of non-exempt employees; capping employees’ hours to avoid the
extra cost of overtime; and switching employees from a salary basis to an hourly basis
without having to change duties. Employers will have the flexibility to determine what
approach works best for them. But the fact that an employer provides human services
should not give them the right to pay an unreasonably low wage to its workers. The General
Assembly determined, in not exempting non-profits from the Minimum Wage Act, that
employees of non-profit organizations, just like their counterparts in for-profit enterprises,
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are entitled to a fair wage. If that were not the case, it would be increasingly difficult for
non-profits to recruit and retain employees.

The Department decided to change the methodology in the final rule from the methodology
used in the proposed rulemaking. In the proposed mlemaldng, the Department set the
salary threshold at 30% of all salaried workers in the Northeast Region. Commentators
accurately pointed out that this data included wage data from high income areas such as
New Yorlc City, Boston and other northeast metropolitan areas. In consideration of this
concern, the Department revised the methodology to limit the calculation of the salary
threshold to Pennsylvania specific data.

Using Pennsylvania’s Occupational Employment Statistics (OES) data for 2018, the most
recent year for which this data is available, CWIA identified the employment volume and
10th percentile wage for each exempt occupation. The 10th percentile wage was multiplied
by total employment to create a weighted 10th percentile wage for each exempt occupation.
CWIA then aggregated total employment across all exempt occupations, aggregated
weighted 10th percentile wages for total weighted 10th percentile wage across all exempt
occupations, and divided the aggregated weighted 10th percentile wage by aggregated
employment to determine the average 10th percentile wage of all exempt workers, which
is $45,533.

The Department adapted a methodology that was previously used by the Federal
government, but adjusted it to talce into account only Pennsylvania data and wages.

ii. Comment:
Commentator stated that as a Non-profit, the regulations will result in higher costs which
we cannot recoup. Will result in fewer services (53).

Department Response:
The General Assembly has already made the basic policy decision in enacting the
Minimum Wage Act to protect employees from “unreasonably low” wages that were “not
fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That
employees being paid a fair wage for their work may result in some mink al cost increases
is not a reason to reject this final-form regulation, In fact, employers have a range of
options to respond to possibility of small cost increases occasioned by the final rulemaking.
Business response to the regulation will vary depending on the characteristics of the
business’s operations, current staffing structure, and current scheduling practices. To
adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a weelc to avoid Overtime Costs;
• Allow for some overtime but reducing base pay or benefits;
• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime nile since 1938 and have responded by
finding more efficient ways to operate. This includes hiring additional employees to
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supplement the work of non-exempt employees; capping employces’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hdurly basis

without having to change duties. EmpJoyers will have the flexibility to determine what

approach worlcs best for them. But the fact that an employer provides human services

should not give them the right to pay an unreasonably low wage to us workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

emp1oyes of non-profit organizations, just lilce their counterparts hi for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

e. Comment:
Commentator is legal counsel for several non-profit exempt health entities. The proposal

runs counter to public interest. The threshold is so high that is reduces the importance Of

the duties test. Proposal does not consider inflation and is well beyond what the rate of

inflation has been since 1977. Malces this more of a salary test than a duties test, Differing

Federal and state minimum wage and overtime can be very confusing. Federal government

provides definitions for highly compensated, computer employees and exempt business

owners under executive exemption. Also says no outside sales or use of fluctuating

workweelc. This is an unfunded mandate on non-profits. Clients will have to increase

prices to offset the costs. Employee salaties will be lowed to adjust. Will hurt employee

morale to change to hourly. Clients may have to lay off employees. Clientsmay be forced

to discipline dedicated employees that respond to woric emails from home, or complete

reports on the weelcends. (411)

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their worlc may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business respbnse to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to aFederal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them. But the fact that an employer provides human services

65



should not give them the right to pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just like their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

Confrsion exists around Pennsylvania’s antiquated use of both a short and long test for the

Executive, Administrative, and Professional exemptions. Many individuals understand

only the salary thieshold portion of the regulation, and mistakenly assume that if they make

over $23,660 (USDOL’s current threshold until the updated USDOL regulation takes effect

on January 1, 2020), they are ineligible for overtime. However, under both the

Department’s regulation and USDOL’s regulation, the individual must malce over the

salary threshold AND meet the duties test. The increase in the salary threshold will make

employers and employees aware of the average salaries paid for employees who perform

flAP duties; aligning Pennsylvania’s duties test with the Federal duties test will assist

employers with compliance.

The Department cannot simply adopt all Federal regulations, because the Department’s

enabling legislation, the Minimum Wage Act, is different from the Fair Labor Standards

Act, under which the Federal regulations are promulgated,

The Department has made significant efforts to more closely align with Federal regulations.

The Deparirnent recognizes the impoftanceof providing more consistency for employers

and employees. The Department believes aligning more closely with the Federal

regulations will result in less misclassification of workers, thus reducing unnecessary

litigation over an employee’s status.

The amendments to the duties test for the flAP exemptions make the applicable test easier

to understand and therefore will increase compliance. To the extent permissible and

appropriate under Pennsylvania law, these tests have been aligned with the applicable

Federal definitions, creating one standard for employers to administer.

While the Department has more closely aligned its regulations with Federal regulation, the

Department has not adopted all Federal definitions. However, the Department considers

Federal law for guidance in interpreting provisions of the Minimum Wage Act that are

similar to those ha USDOL regulations. The Department will continue to review Federal

regulations and may address any firther inconsistencies in future rulemaking.

The Department has also aligned the salary threshold with the Federal threshold for 2020,

to give employers an opportunity to adjust to the increase before incrementally increasing

the threshold to one that appropriately reflects economic conditions in Pennsylvania.

Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would require workers to punch a clock and traclc hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to become
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compliant with the regulation. The shift from salary to hourly is entirely an organizational

decision.

Several commentators stated the loss of flexibility is bad for worlcer morale. Examples

included that exempt workers can currently work longer hours on certain days in order to

work fewer hours on other days, allowing them to attend their children’s extracurricular

activities or attend appointments. Commentators asserted that this flexibility would end

once an employee becomes non-exempt and must be paid overtime for hours worlced over

40. However, the regulation specifies only the number of hours that may be worked in a

weelc before overtime must be paid; each organization still has flexibility as to how and

when an employee flilfills their 40-hour workweek.

This comment seems to assume that employees must have a set schedule or that they must

be on the emplbyer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemalcing will not prevent employers from providing flexibility to their

employees. An employee that needs to be out of the office for a couple of hours on a

Monday can be given the option to make up the hours on other days, or to work from home

that evening. There is no requirement that employees be forced to punch a time cloclc.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be oflet by the fact that the employee will be paid fairly for hours worked.

1. Comment:
Commentator stated that regulation is bad for non-profit employer. 70 percent of the

current budget already goes to salaries and benefits of current employees. Currently, 98

percent of revenue is brought in through pre-determined fees-for-service. This regulation

would put a strain on the business and many other non-profits. TNs would reduce the

amount of ftinding for direct care services. This regulation would impact the most

vulnerable people in our society. Services for vulnerable people will be reduced (115).

Department Response:
The General Assembly has already made the basic policy decision in çnacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their worlc may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.
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Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach worics best for them. But the fact that an employer provides human services

should not give them the right to pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just like their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

g. Comment:
Commentator stated that non-profits should be exempt from the proposed current

regulations, The increase should not be more than $100 per week. Many people choose

to woric for non-profits because they want to do charitable work in the community. That

is something that is part of the “non-monetary” compensation. Cites an EPI article that the

average non-profit CEO pay is $100,000 comparted to $15 million of the top 350 fiims•in

the USA. 30% of program directors are paid less than $47,892 (80% of assistant directors).

These individuals are still executives. Salary thresholds should be set lower in the non

profit world (242).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That.

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject tins final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemalcing.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices, To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 4Q hours a weelc to avoid Overtime Costs;

• Allow for some overtime but reducing base payor benefits;

• Raise non-exempt employee salaries to above the flu’eshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the worlc of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them. But the fact that an employer provides human services

should not give them the right to pay an unreasonably low wage to its worlcers. The General
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Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just lilce their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

Ii. Comment:
Commentator stated that regulatioti will impact nonprofits and medical providers the most;

these sectors cannot raise prices to absorb cost of the increased salary levels (866).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To
adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them. But the fact that an employer provides human services

should not give them the right to payan unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just like their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

i. Comment:
Commentator stated that regulation will have a major negative impact to nonprofit

organizations (890, 891).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

69



is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the nile, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a weelc to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them. But the fact that an employer provides human services

should not give them the right to pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just lilce their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it woud be increasingly difficult for

non-profits to recruit and retain employees.

j. Comment:
Commentator does not support nonprofit exemption, but rather, suggests studying the

process and potential solutions, and lihase-in so that businesses have time to adjust.

Suggests that mandated increases to the exempt threshold should only be raised with an

increase in human services ftmding because many non-profits that offer those ldnds of

services are already having trouble making ends meet. Understands the suggestion of

making non-profits exempt but in the end, it would just make their services less competitive

in the job market and will negatively impact human services providers. It is well

documented that a staffing crisis exists in the human service field in PA (891).

Department Response:
The Department has aligned the salary threshold with the Federal threshold for 2020, to

give employers an opportunity to adjust to the increase b6fore incrementally increasing the

threshold to one that appropriately reflects economic conditions in Pennsylvania. The

Department has no ability to iafluence human services finding.

Raising the salary threshold may assist non-profits in recruitment and less the staffing crisis

in the human services field.

It. Comment:
Commentator stated that its non-profit would not be able to sustain itself under greater

personnel costs as they get limited money from the government. If rules are implemented

allow non-profits to option a waiver. Includes numbers as to their budget (763).
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Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.s. § 333.101. That

employees being paid a fair wage for their woric may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaking.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach worics best for them, But the fact that an employer providcs human services

should not give them the nght to pay an unreasonably low wage to its woricers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations just like their counterparts in for-profit enterprises,

are entitled to a fair wage. If.that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees.

The Department has no authority under the law to grant waivers.

Comment:
Commentator stated that non-profits have limited funds for personnel costs and people take

jobs with them understanding that. The proposed threshold is too high (699).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to possibility of small cost increases occasioned by the final rulemaldng.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. To

adjust for the rule, employers may pursue oiic or a combination of several options:
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• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a. week to avoid Overtime Costs;

• Allow for some overtime butreducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salar9 basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach worics best for them. But the fact that an employer provides human services

should not give them thc right to .pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just lilce their counterparts in for-profit enterprises,

are entitled to a fair wage. If that were not the case, it would be increasingly difficult for

non-profits to recruit and retain employees..

XIII. FEDERAL RULE STRUCK DOWN

a. Comment:
Numerous commentators stated that a Federal court already struclc down the Obama-era

rule that proposed to do the same thing. (12-14, 30-32, 36-38, 44,46-49, 52, 53, 64, 69, 70,

72, 94, 96, 102, 103, 105, 106, 111, 113, l8, 130, 138,142, 143, t47,148, 149, 152, 153,

155, 156, 161, 162, 168, 169, 170, 172, 185, 188, 199, 226;227, 231, 234, 235, 241, 269,

270, 297, 298, 302, 344,345,346, 347, 349, 350, 354, 356, 355, 363, 366, 651, 652, 654,

655, 681, 656, 759, 801, 803, 813, 828, 829, 865-868, 871, 889, 890, 982, 983).

Department Response:
In May 2016, the USDOL published a regulation which raised the minimum salary level

for exempt employees under the ELSA from $455 per week to $913 per week. The new

salary level was based on the 40th percentile of weelcly earnings of full-time salaried

woricers in the lowest wage region of the country (the South), and also created an automatic

updating mechanism that adjusts the minimum salary level every three years starting in

2020. A Federal district court in Texas invalidated and enjoined the 2016 USDOL

regulation implementing a salary increase to the ELSA’s exemptions on the basis that the

regulation more than doubled the previous minimum salary level and it made exempt status

depend predominately on a minimum salary level; thereby supplanting an analysis of an

employee’s job duties. Nevada v. United States Dep ‘I of Labor, 275 F.Supp.3d 795

(E.D.Texas 2017). The court held that doing so was inconsistent with congressional intent

and thus was outside the scope of the USDOL rulemaking authority. itt

The final regulations implementing the Minimum Wage Act difftr in material respects

from the 2016 USDOL regulation in at least three significant ways.

First, the Department’s increase is smaller than the 2016 USDOL rule and is phased in over

two years rather than immediately effective. In the Texas case, the Federal district court
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based its decision that USDOL’s regulation violated the ELSA in part on the fact that

USDOL immediately doubled the salary threshold, from $455 per week to $913 per week,

which in the court’s view effectively eliminated the test based on the employee’s duties.

Under the Department’s regulation, the salary level immediately resets to $684 to be

consistent with the salary threshold set in the USDOL’s new rule which becomes effective

on January 1,2020. The Pennsylvania-specific salary threshold gradually rises to the Year

2 inteimediate salary threshold of $780 (a 14% increase over the salary level effective on

January 1,2020), and in the following year to the Year 3 salary threshold of $875 (a 12%

increase over the Year 2 salary level).

Second, unlike the USDOL’s 2016 rulemaking, which focused exclusively on the salary

level of exempt employees in the EAP categories, the increase in the salary threshold in

the final regulation is part of the Department’s comprehensive effort to update the RAP

definitions to malce them more relevant in the modern marketplace and more consistent

with the Federal exemptions. The Department’s rulemaking also updates the duties test to

qualify for the EAP exemption including elinilnating the “long” and “short” tests,

establishing that the duties remain the focus of the exempt analysis. The Department’s

comprehensive overhaul of the Commonwealth’s EAP regulations undercuts the notion the

salary threshold is intended to be or will be determinative of an employee’s status in

disregard of an analysis of an employee’s job duties. In the Texas case, the court noted

that the USDOL’s 2016 rulemaking stated that white collar employees earning less than

$913 per week would be eligible for overtime “irrespective of their job duties and

responsibilities.” 275 F.Supp.3d at 806 (quoting 81 Fed. Reg. 32,391, 32405 (May 23,

2016)). In contrast, in its final regulations, the Department both modernized its definitions

and developed a salary threshold that it consistent with EAP duties, calculated using salary

data of exempt Pennsylvania employees.

Third, the Department used a different methodology to calculate the salary threshold than

the USDOL used in 2016 to calcuLate its salary threshold. Pennsylvania’s RAP salary

threshold has failed to keep pace with economic growth and the rising nominal salaries of

exempt salaried workers, and no longer protects most EAP worlcers intended by this

regulation to receive minimum wage and overtime pay. The salary threshold has not been

updated since 1977 and is currently $8,060 per year for Executive and Administrative

employees under the long test. For Professional employees the salary threshold is $8,840

per year for the long test. For all the RAP exemptions, the annual salary threshold is

$13,000 per year for the short test. The purpose of the salary threshold is such that non

exempt worlcers should be unlilcely to make more than the threshold, and exempt worlcers

should be unlikely to make less than the threshold. Today in Pennsylvania, the average

yearly salary of individuals in exempt occupations is $82,480. As such, the current salary

thresholds are irrelevant because virtually all white-collar workers make a higher salary

than the salary threshold. The final regulation sets the salary threshold for all EAP

exemptions at the weighted average of 10th percentile exempt wages (the Department’s

methodology for determining salary threshold) and would be $45,500 per year. This will

act as a real threshold to ensure that salaried workers are properly classified as exempt.
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Additionally, the decision of the Texas Federal district court is inherently flawed. The

standard imposed by the court in that case created a standard that would invalidate nearly

any regulation that relied on a salary threshold. An examination of the decision shows that

the judge not only misunderstood the operation of the rule at issue, he based his decision

on the fact that fact that the regulation gave new overtime protections to workers whose

jobs had not changed. The decision ignored the fact that the 2004 amendment to the

Federal rule similarly extended overtime protections to woricers whose jobs had not

changed. Therc is no precedent for deciding that a rule is invalid based solely on its impact.

b. Comment:
Commentator is aware of the Obama-era overtime regulations, however, is confused and/or

does not know that thesc regulations were struclc down in the courts (193).

Department Response:
The Department thanks the commentator for the comment.

XIV. IMPACTS TO SMALL BUSINESS

a, Comment:
Commentators state that proposal underestimates the burden it will jlace on small

businesses (9, 94, 96, 102, 103, 105,106,111, 113,128, 130, 138, 142, 143, 148, 149, 152,

153, 155, 156, 161, 162, 168, 169, 170, 172, 185, 188, 199, 226, 231, 234, 235, 241, 269,

270, 297, 298, 302, 355, 364, 366, 656).

Department Response:
A number of commentators opined that the proposed rulemalcing would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to work beyond 40 hours a week, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries .to above the threshold.
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The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY20 19-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 - $31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers initially will be lower than the number of newly nonexempt woricers upon fill

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt woricers currently on staff, but how the

employer chooses to respond to the regulation.

b. Comment:
Commentator states that these regulations are bad for small business (269, 270, 298, 299,

364, 818, 819, 828, 834, 903).

Department Response:
A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to worlc beyond 40 hours a weelc, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtiffie but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.
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The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employcr per year across the

current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,315,133 - $14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 - $31,041,393

This assumes that all employers in the state will review the new regulation and that some

will deteimine that they are exempt from the regulation, for example, because they aie

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers initially will he lower than the number of newly nonexempt workers upon fill

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt worlcers currently on staff, but how the

employer chooses to respond to the regulation.

c. Comment;
Cormnentator states that this regulation would tell small business owners “we only want

big box stores in PA instead of small Pennsylvania owned companies” (5).

Department Response:
A number of commentators opined that the proposed rulemalcing would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to worlc beyond 40 hours a week, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours t9 40 hours a weelc to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold,
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The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

PY 2019-2020 Total Employer Cost: $6,961,025

PY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347

FY 2021-2022 Total Employer Cast: $21,954,959 - $23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain nonprofit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly noncxempt

workers initially will be lower than the number of newly noncxempt workers upon fill

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt woricers currently on staff, but how the

employer chooses to respond to the regulation.

d. Comment:
Commentator states that the regulation wouldhave negative impact on his business; is

already paying storm water fec, which is reaching thousands of dollars (6).

Department Response:
The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY 20 19-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347

FY 202 1-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 -$30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers initially will be lower than the number of newly nonexempt worlcers upon hill

implementatiom Again, cosis to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt woricers currently on staft but how the

employer chooses to respond to the regulation.

e. Comment:
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Commentator states that the cost of doing business will increase and impact clients, Will

negatively harm competitiveness; will force small businesses to shift from full time salaried

employees to full time hourly employees creating a rigid work schedule and fewer training

opportunities and lower morale. It will be a burden to traclc time and will affect morale

(7).

Department Response:
The commentator expressed that implementation of this regulation would be bad for

employee morale, stating that it would cause organizations to shift employees from salaried

to hourly, would require woricers to punch a clock and track hours, and that employee

flexibility would be reduced. Organizations have several ways in which to comply with

the regulation. The shift from salary to hourly is entirely an organizational decision. To

adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Several comMentators stated the loss of flexibility is bad for worlcer morale. Examples

provided by commentators included that exempt workers can currently work longer hours

on certain days in order to work fewer hours on other days, allowing them tO attend their

children’s extracurricular activities or attend appointments. Commentators asserted that

this flexibility would end once an employee becomes non-exempt and must be paid

overtime for hours worked over 40. Flowever, the regulation specifies only the number of

hours that may be worked in a week before overtime must be paid; each organization still

has flexibility as to how and when an employee ffilfills their 40-hour workweek.

This comment seems to assume that employees must have a set schedule or that they must
be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This nilemaldng will not prevent employes from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours on a

Monday can be given the option to malce up the hours on other days, or to work from home

that evening. There is no requirement that employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worked.

Some businesses stated that capping employee hours at 40 does not allow an employee to

pursue advancement opportunities. However, by promoting employees intO lowpaying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or working a second job to

supplement income while “wqrlcing their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no time outside of work to pursue other
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opportunities. They must hope that their hard work at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. The Department received no comments from or on behalf of workers

raising these concerns. Some employees will have their salary raised above the threshold,

so that they continue to be exempt. Some employees will become hourly and will begin

being compensated for hours worlced in excess oCforty hours per week. Other employees

will no longer he required to work in excess of forty hours per weelc without compensation.

Employers that talce the step of reducing wages will have difficulty retaining their

employees, especially given a tight labor market.

1. Comment:
Commentator states that the regulation will hurt employees because small businesses will

have to cut back horns and pay (226).

Department Response:
A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in detcmiining how to comply with the final-form

regulation.

Affected businesses, including small businesses, will lilcely adapt to the regulation in the

least costly way possible. Business response to the regulation will vary depending on the

characteristics of the business’s operations, current staffing structure, and current

scheduling practices. Each affected employer must consider the regulation, including both

the duties test and the salary threshold, and consider if they will adjust operations to malce

the regulation cost neutral, or if they wish to maintain several options for operations,

including requiring employees to work beyond 40 hours a weelc, and therefore respond to

the regulation in a way that may increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY 201 9-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 - $23,508,359
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FY 2022-2023 Total Employer Cost: $28,058,135 $30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

woricers initially will be lower than the number of newly nonexempt workers upon 11111

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt workers currently on staff, but how the

employer chooses to respond to the regulation.

g. Comment:
Commentator employs 100 people in 9 locations. Concerned that proposed regulations

would hinder flexibility of what they offer and create a quality of life issue for many, even

a scenario under which many may not be able to work. Convenience industry has seen

other expenses such as gasoline tax increase and cigarette and vapor taxes and businesses

cannot absorb such a large increase. Will force business to close, Most businesses provide

livable wages (40).

Department Response:
This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions, This rulemaking will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours on a

Monday can be given the option to make up the hours on other days, or tp work from home

that evening.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worlced.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The array of compliance alternatives allows employers to choose the option that best works

for their business, without closing their doors.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. The Department received no comments from or on behal.f of workers

raising these concerns. Some employees will have their salary raised above the threshold,

so that they continue to be exempt. Some employees will become hourly and will begin
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being compensated for hours worked in excess of forty hours per wcelc, Other employees

will no longer be required to work in excess of forty hours per week without compensation.

Employers that take the step of reducing wages will have difficulty retaining their

employees, especially given a tight labor market.

Although many businesses do pay a livable wage, thc General Assembly has already made

the basic policy decision in enacting the Minimum Wage Act to protect employees from

“unreasonably low” wages that were “not fairly commensurate with the value of the

services rendered.” 43 P.S. § 333.101. This regulation ensures that all employees are

minimally protected against overtime hours for which they are not fairly compensated.

h. Comment:
Commentator states that many government regulations ignore the realities of the

agriculture sector. Labor is very market driven, and wages are based on the demand for

labor. Prior to setting a salary, job requirements are careflully measured so that ‘extra” time

is already accounted for in the employment agreement. There is a negative association

from going from salaried to an hourly employee. This will hinder flexibility as a small

business and an employer (179).

Department Response:
Employers of all sizes have a range of options to respond to the possibility of small cost

increases occasioned by the final rulemaking. Business response to the regulation will vary

depending on the characteristics of the business’s operations, current staffing structure, and

current scheduling practices. To adjust for the rule, employers may pursue one or a

combination of several options:

• •Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them.

i. Comment:
Commentator states proposal underestimates the burden it will place on small businesses.

It will ultimately increase labor costs. Over 50% of the employees have been there for over

20 years. The image of them using a time clock every day is demoralizing. Insurance

agencies work on commissions and are not able to set any pricing for anything--dependent

on insurance companies (355).

Department Response:
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A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to comply with the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust opcrations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to worlc beyond 40 hours a weelc, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated community in Peimsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

1W 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

worlcers initially will be lower than the number of newly nonexempt woricers upon hill

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt worlcers currently on staff, but how the

employer chooses to respond to the regulation.

Several commentators stated the loss of flexibility is bad for worlcer morale.

Commentators asserted that flexibility would end once an employee becomes non-exempt

and must be paid overtime for hours woriced over 40. 1-lowever, the regulation specifies

only the number of hours that may be worked in a week before overtime must be paid; each
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organization still has flexibility as to how and when an employee ftlfihls their 40-hour

workweek.

This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions, This rulemaking will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours on a

Monday can be given the option to make up the hours on other days, or to worlc from home

that evening. There is no requirement that employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positiohs. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worked.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. The Department received no comments from or on behalf of workers

raising these concerns. Some employees will have their salary raised above the threshold,

so that they continue to be exempt. Some employees will become hourly and will begin

being compensated for hours worked in excess of forty hours per week. Other employees

will no longer be required to worlc in excess of forty hours per week without compensation.

Employers that talce the step of reducing wages will have difficulty retaining their

employees, especially given a tight labor market.

Commentator commented that his employees should be exempt as professional employees.

The Department cannot comment on the exempt status of any particular employee.

j. Comment:
Commentator, as owner of a funeral home, states that he is already subject to taxes, fees

and requirements that make it difficult to keep his head above water. Proposal will force

small businesses to cut back the hour and pay of employees. Morale of employees will

be impacted by punching time cloclc, (359)

Department Response: -

A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will lilcely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to worlc beyond 40 hours a week, and therefore respond to the regulation in a way that may

increase payroll costs.
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To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY20 19-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,315,133- $14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,63 6,918 - $31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they arc

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

worlcers initially will be lower than the number of newly nonexempt workers upon fill

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt workers currently on staff, but how the

employer chooses to respond to the regulation,

Several commentators stated the loss of flexibility is bad for worker morale.

Commentators asserted that flexibility would end once an employee becomes non-exempt

and must be paid overtime for hours worked over 40. However, the regulation specifies

only the number of hours that may be wodced in a week before overtime must be paid; each

organization still has flexibility as to how and when an employee flilfills their 40-hour

workweek.

This comment seems to assume that employees must have a set schedUle or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemaldng will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours on a

Monday can be given the option to make up the hours on other days, or to work from home

that evening. There is no requirement that employees be forced.to punch a time clock.

Likewise, there is no requirement that Cmployees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that th employee will be paid fairly for hours worked.
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The fact is, regardlcss of how an employer chooses to comply, worlcers will bencfit from

this rulemaking. The Department received no comments from or on behalf of worlcers

raising these concerns. Some employees will have their salary raised above the threshold,

so that they continue to be exempt. Some employees will become hourly and will begin

being compensated for hours worlced in. excess of forty hours per weelc. Other employees

ñlI no longer be required to work in excess of forty hours per week without compensation.

Employers that take the step of ‘educing wages will have difficulty retaining their

employees, especially given a tight labor market.

Ic. Comment:
Commentator states that regulation will cause slower construction, and less affordable

housing (405).

Department Response:
The Department sees no correlation between the regulation and affordable housing options.

In fact, increased compensation leads to increased spending by consumers. In addition,

increased wages to employees creates more spending in local economies. The Department

estimates the following induced spending will result from this regulation.

FY 2020-2021 Economic Impact: $1,957,441 -$2,187,590 in induced spending

FY 2021-2022 Economic Impact: $7,253,309 -$8,106,125 in induced spending

FY 2022-2023 Economic Impact: $10,909,487 -$12,192,184 in induced spending

FY 2023-2024 Economic Impact: $1 1,227,239- $l2;547,296 in induced spending

FY 2024-2025 Economic Impact: $11,227,239 - $12,547,296 in induced spending

The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In fact, employers have a range of

options to respond to the possibility of small cost increases occasioned by the fmal

rulemaking. Business response to the regulation will vary depending on the characteristics

of the business’s operations, cunent staffing structure, and current scheduling practices.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a weelc to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the work of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them.
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I. Comment:
Commentator represents 14,000 small businesses in PA. There will be increased costs for

compliance for small businesses. The economic impact on employees is overstated, while

the negative impact on small businesses are greatly underestimated. It will negatively

affect morale, quality, customer service, and a business’s reputation. Businesses with fewer

than 50 employees spend 30% more on regulatory compliance per employee, each year,

then large businesses. Small businesses will be impacted disproportionately because they

lack personnel. Converting employees to hourly will curb benefits of being exempt such

as paid time off. Small businesses lose their appeal of flexibility (682).

Department Response:
Increased compensation leads to increased spending by consumers. In addition, increased

wages to employees creates more spending in local economies. The Department estimates

the following induced spending will result from this regulation.

FY 2020-2021 Economic Impact: $1,957,441 -$2,187,590 in induced spending

FY 2021-2022 Economic Impact: $7,253,309 -$8,106,125 in induced spending

FY 2022-2023 Economic Impact: $10,909,487 -$12,192,184 in induced spending

FY 2023-2024 Economic Impact: $11,227,239 - $12,547,296 in induced spending

FY 2024-2025 Economic Impact: $11,227,239 -$12,547,296 in induced spending

A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffmg structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to work beyond 40 hours a weelc, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers thay pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

• Raise non-exempt employee salaries to above th threshold.

the Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:
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FY 2019-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,315,133 - $14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 -$30,394,558

FY 2023-2024 Total Employer Cost: $28,636,918 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will detenuine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will he phased in to $45,500 over time, the number of newly nonexempt

workers initially will be lower than the number of newly nonexempt woricers in upon thu
implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt workers currently on staff but how the

employer chooses to respond to the regulation.

Several commentators stated the loss of flexibility is bad for woricer morale.

Commentators asserted that flexibility would end once an employee becomes non-exempt

and must be paid overtime for hours worked over 40. However, the regulation specifies

only the number of hours that may be worked in a weelc before overtime must be paid; each

organization still has flexibility as to how and when an employee fulfills their 40-hour

worlcweelc.

This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. Tlfls rulemalcing will not prevent employers from providing flexibility to theft

employees. An employee who needs to be out of the office for a couple of hours on a

Monday can be given the option to malce up the hours on other days, or to worlc from home

that evening. There is no requirement that employees be forced to punch a time clock.

Likewise, there is no requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worlced.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. The Department received no comments from or on behalf of workers

raising these concerns. Some employees will have their salary raised above the threshold,

so that they continue to be exempt. Some employees will become hourly and will begin

being compensated for hours worked in excess of forty hours per week. Other employees

will no longer be required to work in excess of forty hours per week without compensation.

Employers that take the step of reducing wages will have difficulty retaining their

employees, especially given a tight labor market.

m. Comment:
Commentator states that businesses with under 100 employees should be exempt (808).
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Department Response:

The General Assembly has already made the basic policy decision in enacting the

• Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S. § 333.101. The

Department does not have authority to exempt specific groups of employers from the Act.

n. Comment:
Commentator considers himself a Republican, but just wants something done about the

“illegals” that get everything and citizens are second class. There are reasons that every

country has borders (656).

• Department Response:
The Department does not have jurisdiction over immigration matters.

o. Comment:
Commentator states it would create an undue burden on his business (653).

Department Response:
The General Assembly has already made the basic policy decision in enacting the

Minimum Wage Act to protect employees from “unreasonably low” wages that were “not

fairly commensurate with the value of the services rendered.” 43 P.S § 333.101. That

employees being paid a fair wage for their work may result in some minimal cost increases

is not a reason to reject this final-form regulation. In •fact, employers have a range of

options to respond to the possibility of small cost increases occasioned by the final

rulemaking. Business response to the regulation will vary depending on the characteristics

of the business’s operations, current staffing structure, and current scheduling practices.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees ovrtime;

• Limit non-exempt employee hours to 40 hours a weelc to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the worlc of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach worics best for them and therefore the rulemaking will not impose an undue

burden.

p. Comment:
Commentator states that as a small business owner, this change would hurt his business

financially due to the cost of my salary worlcers (303).
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Department Response:
A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and, current scheduling practices. Each

affected employer must consider the regulation, including both the duties test, and the salary

threshold, and consider if they will adjust operations to malce the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to work beyond 40 hours a week, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:

FY2019-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,3 15,133 -$14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 -$23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 - $30,394,558

FY 2023-2024 Total Employer Costs $28,636,918 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will detcmilne that they are exempt from the regulation, ‘for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers initially will be lower than the number of newly nonexempt workers in upon flail

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt workers currently on stafg but how the

employer chooses to respond to the regulation.

q. Comment: -

Commentator states that the dramatic increase in the wage requirement to qualify for

exempt status will force many employers to convert salaried employees to hourly status,

which entails a more rigid work schedule, less flexibility, burdensome record-keeping, and
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fewer training opportunities and benefits. Hourly workers risk less take-home pay if they

work fewer than 40 hours in a weelc (365, 368).

Department Response:
Commentators expressed that implementation of this regulation would be bad for employee

morale, stating that it would cause organizations to shift employees from salaried to hourly,

would reqube workers to punch a cloclc and traclc hours, and that employee flexibility

would be reduced. However, organizations have several ways in which to become

compliant with the regulation. The shift from salary to hourly is entirply an organizational

decision.

Several commentators stated the loss of flexibility is bad for worlcer morale. Examples

included that exempt workers can currently woric longer hours on certain days in order to

woric fewer hours on other days, allowing them.to attend their children’s extracurricular

activities or attend appointments. Commentators asserted that this flexibility would end

once an employee becomes non-exempt and must be paid overtime for hours worked over

40. However, the regulation specifies only the number of hours that may be worked in a

week before overtime must be paid; each organization still has flexibility as to how and

when an employee hilfills their 40-hour worlcweek.

This comment seems to assume that employees must have a set schedule or that they must

be on the employer’s premises. The Minimum Wage Act does not contain any such

restrictions. This rulemalcing will not prevent employers from providing flexibility to their

employees. An employee who needs to be out of the office for a couple of hours ona

Monday can be given the option to make up the hours on other days, or to work from home

that evening. There is no requirement that employees be forced to punch a time cloclc.

Likewise, there is rio requirement that employees be converted to hourly positions. Even

if an employer chooses to convert an employee to an hourly position, any concerns about

morale should be offset by the fact that the employee will be paid fairly for hours worlced.

Some businesses stated that capping employee hours at 40 does not allowan employee to

pursue advancement opportunities. 1-Jowever, by promoting employees into low-paying

managerial jobs, but then taking advantage of exempt status and forcing unpaid overtime,

workers are trapped in a position where they have very little time to independently improve

their economic situation by pursuing education goals or working a second job to

supplement income while “worlcing their way up the ladder.” Indeed, these workers

become beholden to their current employer, with no time outside of woric to pursue other

opportunities. They must hope that their hard work at their current employer is noticed

and that internal advancement is available, as that is the only feasible way they will improve

their current situation.

The fact is, regardless of how an employer chooses to comply, workers will benefit from

this rulemaking. Perhaps this is the reason why the Department received no comments

from or on behalf of workers raising these concerns. Some employees will have theft salary

raised above the threshold, so that they continue to be exempt. Some employees will
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become hourly and will begin being compensated for hours worked in excess of forty hours

per week. Other employees will no longer be required to work in excess of forty hours per

week without compensation. Employers that talce the step of reducing wages will have

difficulty retaining their employees, especially given a tight labor market.

The regulation will not impose any new or additional recordkeeping requirements on

businesses that would create increased administration costs. In fact, employers are already

obligated to keep such records. The Act specifically directs that employers keep “a true

and accurate record of the hours worked by each employee and the wages paid to each.”

43 P.S. § 333.108. The Act does not require that such records be kept only for hourly

employees.

r. Comment:
Commentator, a small business owner, states regulation vill hurt business quality,

customer service and reputation. Higher costs will result in cut in pay (98).

Department Response:
A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affected businesses will likely adapt to the regulation in the least costly way possible.

Business response to the rcgulation will vary depending on thc characteristics of the

business’s operations, current staffing structure, and cuent scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salazy

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to woric beyond 40 hours a week, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the nile, employers may pursue one or a combination of several options:

• Pay non-exempt employees overtime;
• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated comhiunity in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

curtent and next five fiscal years:

FY 2019-2020 Total Employer Cost: $6,961,025
FY 2020-2021 Total Employer Cost: $14,315,133 -$14,734,347
FY 2021-2022 Total Employer Cost: $21,954,959 - $23,508,359
FY 2022-2023 Total Employer Cost: $28,058,135 -$30,394,558
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FY 2023-2024 Total Employer Cost: $28,636,918 - $31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 - $31,041,393

This assumes tht all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that tile

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers initially will be lower than the number of newly nonexempt worlcers in upon fill

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt workers currently on staff, but how the

employer chooses to respond to the regulation.

s. Comment:
Commentator represents nearly 400 employers from Columbia and Montour counties. The

Board of Directors of the Columbia Montour Chamber of Commerce opposes these

changes. The proposed regulations are excessive and burdensome. Small businesses and

non-profits do not have the ability to adjust to the regulations in three years. Market

conditions are already driving up wages and benefits for employees in many sectors. The

government should allow (lie free market to provide this growth (178).

Department Response:
A number of commentators opined that the proposed rulemaking would be detrimental to

the interests of small businesses in the Commonwealth. These comments do not recognize

the flexibility that employers will have in determining how to implement the final-form

regulation.

Affectedbusinesses will likely adapt to the regulation in the least costly way possible.

Business response to the regulation will vary depending on the characteristics of the

business’s operations, current staffing structure, and current scheduling practices. Each

affected employer must consider the regulation, including both the duties test and the salary

threshold, and consider if they will adjust operations to make the regulation cost neutral,

or if they wish to maintain several options for operations, including requiring employees

to work beyond 40 hours a weelc, and therefore respond to the regulation in a way that may

increase payroll costs.

To adjust for the rule, employers may pursue one or a combination of several options:

• Pay non-exempt emjiloyees overtime;

• Limit non-exempt employee hours to 40 hours a week to avoid overtime costs;

• Allow for some overtime but reduce base pay or benefits;

• Raise non-exempt employee salaries to above the threshold.

The Department estimates the total direct cost to the regulated community in Pennsylvania

to comply with this regulation to be an average of $78.42 per employer per year across the

current and next five fiscal years:
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FY 2019-2020 Total Employer Cost: $6,961,025

FY 2020-2021 Total Employer Cost: $14,315,133 - $14,734,347

FY 2021-2022 Total Employer Cost: $21,954,959 - $23,508,359

FY 2022-2023 Total Employer Cost: $28,058,135 -$30,394,558

FY 2023-2024 Total Employer Cost: $28,636,9t8 -$31,041,393

FY 2024-2025 Total Employer Cost: $28,636,918 -$31,041,393

This assumes that all employers in the state will review the new regulation and that some

will determine that they are exempt from the regulation, for example, because they are

municipal, public, or certain non-profit employers. It also considers that, given that the

salary threshold will be phased in to $45,500 over time, the number of newly nonexempt

workers initially will be lower than the number of newly nonexempt worlcers in upon ThU

implementation. Again, costs to employers will depend not only on if the employee is

exempt and if the employer has any non-exempt woricers currently on staft but how the

employer chooses to respond to the regulation.

The General Assembly has already made a basic policy decision, in enacting the Act, to

protect employees uiom “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 P.s. § 333.101. That employees being paid a

fair wage for their worlc may result in some minimal cost increases is not a reason to reject

this final-form regulation. in fact, employers have a range of options to respond to

possibility of small cost increases occasioned by the fmal rulemaking. Business response

to the regulation will vary depending on the characteristics of the business’s operations,

current staffing structure, and current scheduling practices.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to

supplement the worlc of non-exempt employees; capping employees’ hours to avoid the

extra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

approach works best for them. But the fact that an employer provides human services

should not give them the right to pay an unreasonably low wage to its workers. The General

Assembly determined, in not exempting non-profits from the Minimum Wage Act, that

employees of non-profit organizations, just like their counterparts in for-profit enterprises,

are entitled to a fair wage.

XV. LEGiSLATIVE PROCESS

a. Comment:
Commentator stated that Thndamental changes lilce this should be handled by the legislature

and not through executive action (411, 875),

Department Response:
The Department’s authority under the Act to adopt regulations is clear. The General

Assembly has already made the basic policy decision in enacting the Minimum Wage Act

to protect employees from “unreasonably low” wages that were “not fairly commensurate
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with the value of the services rendered.” 43 P.S. § 333.101. The General Assembly has

also spedilically directed the Department to define the EAP exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5), provides that “[ejmployment in the

following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a bona fide executive, administrative, or professional

capacity. . . (as such terms are defined and delimited from time to time by regulations of the

secretary).” This change need not be the subject of legislation.

b. Comment:
Commentator states that thisprocess should be handled through legislative process (813,

832, 871).

Department Response:
The Department’s authority under the Act to adopt regulations is clear, The General

Assembly has already made the basic policy decision in enacting the Minimum Wage Act

to protect employees from “unreasonably low” wages that were “not fairly commensurate

with the value of the services rendered.” 43 P.S. § 333.101. The General Assembly has

also specifically directed the Department to define the EAP exemptions by regulations.

Section 5(a)(5) of the Act, 43 P.S. § 333.105(a)(5), provides that “[e]mployment in the

following classifications shall be exempt from both the minimum wage and overtime

provisions of this act: In a bona tide executive, administrative, or professional

capacity.. .(as such terms are defined and delimited from time to time by regulations of the

secretary).” This change need not be the subject of legislation.

XVI. REGULATORY REVIEW ACT

a. Comment:
Commentator states that the Department failed to comply with section 5 of the Regulatory

Review Act in several ways, including failing to identify the costs and financial impact to

small businesses (866).

Department Response:
The Department has extensively addressed the impact of this final-form rulemaking on

small businesses in the Regulatory Analysis Form.

XVII. IMPACTS TO HIGHER EDUCATION

a. Comment:
Majority of revenue is generated through Wition. Non-market driven increases in

compensation will add pressure to raise tuition and fees for prospective students. Along

with this increase, Haverford will not be only college or university that has negative

consequences. All colleges and universities in the Commonwealth will be at a competitive

disadvantage with higher education outside the state. College employs 600 people, many

are already in exempt positions.

Department response:
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Employers have a range of options to respond to the possibility of small cost increases•

occasioned by the final wlem&dng, Business response to the regulation will vary

depending on the characteristics of the business’s operations, current staffing structure, and

current scheduling practices. To adjust for the rule, employers may pursue one or a

combination of several options:

• Pay non-exempt employees overtime;

• Limit non-exempt employee hours to 40 hours a weelc to avoid Overtime Costs;

• Allow for some overtime but reducing base pay or benefits;

a Raise non-exempt employee salaries to above the threshold.

Businesses have been subject to a Federal overtime rule since 1938 and have responded by

finding more efficient ways to operate. This includes hiring additional employees to
• supplement the work of non-exempt employees; capping employees’ hours to avoid the

ektra cost of overtime; and switching employees from a salary basis to an hourly basis

without having to change duties. Employers will have the flexibility to determine what

• approach works best for them to minimize or eliminate the impact on tuition.

XVIII. INSUFFICIENT PUBLIC OUTREACH

a. Comment:
By the Department’s own admission, there was “no effort to meet with the thousands of

owners in this Commonwealth to obtain feedback and no consideration given to the

geographical makeup and different costs of living” (101, 104, 110, 112, 119, 120, 124, 126,

131, 141, 151, 154, 159, 160, 164, 202).

Department response:
In response to comments related to the Department’s outreach efforts, the Department

elected to hqst ten roundtable meetings tlu’oughout the Commonwealth to consult with the

regulated community and obtain feedhhck on the proposed rulemaking. The Department,

together with the Peimsylvania Chamber of Commerce and the American Federation of

Labor and Congress of Industrial Organizations (AFL-CIO), held five sessions with

Pennsylvania businesses and local chambers of commerce, and five sessions with local:

labor organizations between May 20, 2019 and June 6, 2019. The agendas for these

roundtable meetings provided that the goals were to educate stalceholders on the existence

and the Department’s interpretation of the EAP exemptions, and to engage stalceholders

and elicit feedbaclc. The Department specifically aslced the stakeholders to discuss the

impacts of the proposed rulemaking and provide recommendations for changes.

On May 20,2019, the Department held a roundtable in Harrisburg, Pennsylvania, including

the following participants: Keystone Research Center, Service Employees International

Union (SEIU), Comnunications Woricers of America, SEll Healthcare and AFL-CIO.

On May 21, 2019, the Department held a roundtable in I-Ianisburg, Pennsylvania, including

the following participants: I-Tanisburg Regional Chamber of Commerce, the Pennsylvania

Chamber of Commerce, Pennsylvania Association of Community Banicers, Aimy Heritage
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Foundation4 Ned Smith Nature Center, I-IACC, Perfectly Pennsylvania, RETTEW, Capital

Blue Cross, Greater Reading Chamber Alliance, York County Economic Alliance,

Hampton Inn, Insurance Agents and Brokers, Hershey Entertainment and Resorts,

Dickinson College and Pennsylvania Consortium for Liberal Arts.

On May 22, 2019, the Department held a roundtable in Erie, Pennsylvania for local

businesses; including the following participants Country Fair Stores, Family House, Inc.,

Community Health Net, Knox McLaughlin, Erie Federal Credit Union, Community

Resources for Independence, Achievement Center, North Country Brewing Company and

Mercyhurst.

On May 22, 2019, the Department held another roundtable in Erie, Pennsylvania for local

labor organizations, including the following participants: AFL-CIO Northwest, IBEW 56,

UE Local 506 (Wabtech) and LIE Local 618 (Wabtech).

On May 28, 2019, the Department held a roundtable in Malvern, Pennsylvania, including

the following participants: Abel Brothers Towing & Automotive, Inc., East Goshen

Township, Aqua, Miller’s Insurance Agency, Inc., CCCBI, Endo International, Chester

County Economic Development Council, Sojourn Philly, Desmond FIotel & Conference

Center, Community Action Partnership, Cozen O’Connor, Exton Regional Chamber of

Conunerce, Post & Schell, Chester County Economic Development Council, Wawa, Inc.,

Gawthrop Greenwood, PC, Geimantown Cricket Club, National Bank of Ethopia and West

Chester University.

On May 29, 2019, the Department held a roundtable in Plymouth Meeting, Pennsylvania

including the following participants: Philadelphia AFL-CIO, Pathways PA, Community

Legal Services, Outten & Golden, Stephan Zouras, R., Winebrake and Santillo, Berger

Montague and UFCW.

On June 2, 2019, the Department held a roundtable in Pittsburgh, Pennsylvania, including

the following participants: USW and Mon Valley Unemployed Committee..

On June 5, 2019, the Department held another roundtable in Pittsburgh, Pennsylvania,

including the following participants: Allie Kisid Chamber of Commerce, Sodini &

Company, African American Chamber of Commerce of Western Pennsylvania, Keep It

Simple Training, Eat’N Park, SMC Business Controls, North Side / North Shore Chamber

of Commerce, Priory Hospitality, HR-FamilyLinks, Duquesne, Robert Morris, Community

Care Connect, MHY Family Services, Community Human Services, Standard Bank, Littler

Mendelsohn and Family Flouse.

On June 6, 2019, the Department held a roundtable in Scranton, Pennsylvania for local

businesses, including the following participants: Greater Scranton Chamber, Utherg Lnw,

Advocacy Alliance, Fidelity Bank, Commonwealth Health/Moses Taylor 1-lospital, Girl

Scouts in the Heart of PA, Allied Services, SLHDA, UFCW Federal credit union, Institute

for HR & Services, Needle Law, Greater Scranton Chamber and Ben Franklin Technology

Partners.
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Also, on June 6,2019, the Department held another roundtable for local labor organization

in Scranton, Pennsylvania including the following participants: AFSCME ad Labor Law

Compliance.
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ID Name Affiliation Address

1 IRRC

2 Mr. Simon simonradecId(agmaiI.com by email only

3 Mr. Janet Wheeler 629 Barbra Drive Eagleville PA

19403

4 Ms. Debra Antol Sweet Street Desserts 722 Hiesters Lane Reading PA

19605

5 Mr. Chuck Bickel Ace Fixit Hardware 827 Route 764, P0 Box 249

.
Duncansville PA 16635.

6 Mr. Dave Slouch Sr Slouch Fuel Service . 440 South 9th St Lebanon PA
.

17042

7 Ms. Patricia Bryner Reyna ITS 590 Centerville Rd #179 Lanca5ter

.
PA 17601

8 Mr. ioseph Butzer Advantage Nationalease 1 Mark V Drive, Po Box 190 Lititz

. PA 17543-0190

9 Mr. Charles Cole Quality Services Inc 559 Rodi Rd Pittsburgh PA
15235

10 Mr. Marty Eichelberger Letort Trust 3130 Morningside Drive Camp Hill
PA 17011

11 Mr. David Graciano dgraciano@eba209.com

12 Mr. Brian Kaiser 1010 Western Aye, Suite 500
Pittsburgh PA 15233

13 Ms. David Thompson Thompson Mailing Corp 21 Naus Way, P0 Box 150
. Bloomsburg PA 17815

14 Mr. Diane Tutich 7650 State Route 30 Irwin PA
.

. 15642

15 Mr. Joe Westhoff Alantic Concrete Products 8900 Old Route 13, P0 Box 129
Tullytown PA 19007

16 Mr. urn Blanski jmb@blankienergv.com

17 Mr. Keith Foust Susquehanna Fire Equipment 2122 Main St Dewart PA 17730

CO

18 Mr. Carol Rogers 4912 Knox Street Philadelphia PA

.
. 19144

19 Mr. Leonard Rich Director, Lawrence County 750 Phelps Way •New Castle PA

CTC 16101

20 Mr. Bonnie Yoder 136 Quince Lane Charlottesvill VA

.
22902



21 Ms. Liz rerry The Chamber of Commerce 200 South Broad St Suite 700

. for Greater Philadelphia Philadelphia PA 19102-3813

22 Mr. Curtis Shulman Hntel State College & Co 100W College Ave State College

PA 16801

23 Ms. Jennifer Zangrilli Dante’s Restaurant5 Inc 138 Moses Thompson Lane State

College PA 16801

24 Ms. Adrienne Morgado 844 Wortington Mill Road

Newtown PA 18940

25 Ms. Cheryl Peters 303 Edgeboro Drive Newtown PA

18940

26 Mr. Patricia Porter pporter321yahoo.com (by email only)

27 Mr. Eileen Reed 1 Ebony Court Newtown PA

18940

28 Mr. Molly Smith 5925 Wayne Ave Philadelphia PA
19144

29 Mr. Robin Sowards 7239 Whipple Street Pittsburgh

PA 15218

30 Mr. Chester Amick 661 Robinwood Drive Pittsburgh

PA 15216

31 Ms. Pamela Brogen- 5351 Jacycee Ave Suite B

Spacht Harrisburg PA 17112

32 Ms. Julia Brulia 16563 Uncoln Highway

Breezewood PA 15533

33 Mr. Robert Commero Press Room Restaurant and 41 Weaver Ave Ephrata PA

.
Barr 17522

34 Mr. Eric Corneilson Wingate by Wyndham Hotel 22 BrimmerAve New Holland PA

.

17557

35 Mr. John Delozier Windsor Twp 105Surrey Lane York PA 17402

36 Mr. John Fanelli 202 Tower Rd Avonmore PA

15618

37 Mr. Thomas Fiorini 5000 Hanoverville Rd Bethelehem

PA 18017

38 Ms. Ward McMasters 115W Germantown Pike, Suite 200

Norristown PA 19401

39 Mr. Robert Trotta 100 Adams Ave Scranton PA

18503

40 Ms. Lisa Dell’Alba Square One Markets 2432 Emrick Blvd Bethlehem PA

18020

41 Ms. Linda Bililey Green Township Supervisor 9333 Tate Rd Erie PA 16509



42 Mr. Denise Hall 83 Sauerman Road Doylestown

PA 18901

43 Ms. Richard Williams 82 S Main Wilkes Bane PA

18701

44 Mr. Richard Beech 629W Main St Grove City PA

16127

45 Mr. Patrick Castellani 2300 Adams Ave Scranton PA

18509

46 Mr. Cliff Ellis 1807 Serene Way Lancaster PA

17602

47 Ms. Mary Gaiski Pennsylvania Manufactured 315 Limekilm Rd New Cumbenland

Housing Association PA 17070

48 Mr. Andrew Gehman 178 Muddy Creek Church Rd

Denver PA 17517

49 Mr. David Martin P0 Box 818 Chadds Ford PA

19317

50 Mr. Kenneth Trippet 187 N Old Turnpike Rd Drums PA

18222

51 Ms. Allison McDowell 852 North 24th Street Philadelphia

.

PA 19130

52 Mr. Michael Anderson American Specialty System 2590 Monroe St York PA 17404

53 Ms. Nancy Fulmer Community Care 114 Skyline Drive Butler PA

Connections Inc 16001

54 Ms. Tony Knepp Masonic Village One Masonic Drive Elizabethtown

PA 17022

55 Mr. Seth Lyons 5355 Knox Street Philadelphia PA

19144

56 Mr. Maria Rosen 704 Honey Run Road Ambler PA

.
19002

57 Ms. Lisa Santer 435 Gaskill Street Philadelphia PA

19147

58 Ms. Donna Abbonizio McDonalds 962 Liberty Lane Warrington PA

.
18976

59 Ms. Betrand Artigues Cloud 9 Wine Bar & 3315 Raspberry St Erie PA 16508

Restaurant

60 Mr. Jeff Detzi Detzi’s Tavern 314 N Lobb Ave Pen Argyl PA
, 18072

61 Ms. Kimberly Greenwalt McDonalds 12 N Market St Millerstown PA

17062

62 Mr. Susan Miklos Bair Foundation 241 High Street New Wilmington

PA 16124



63 Ms. Usa Rager, Johnstown Convention & 2026 Belton St Jonhstown PA

Executive Director - Vistors Bureau 15904

64 Mr. Aaron Smalley 2755 Krilia Rd Hermitage PA

.
16148

65 Ms. Mark yolk Lackawanna College VolkM@lackawanna.edu

66 Mr. Naomi Littell vowsxza(a3yahoo.com

67 Ms. Carolyn Rafferty 135 Liberty Drive Newtown PA

.
18940

68 Mr. StephanieAnne 2561 Hill Road Sellersville PA

Thompson 18960

69 Ms. Carla Luthke 4101 Post Road Marcus Hook PA

.

19061

70 Sister Clark McHenry 584 Poplar Road Honey Brook PA

. 19344

71 Ms. David Souders 19 Ash Street Mont Alto PA

17237

72 Rev. Matthew Stuckey 500 Broad Street, PC Box 489

.
Holidaysburg PA 16648

73 Ms. Elizabeth Greim 539 Diamond Street Sellersville

. PA 18960

74 Ms. Ann Henderson P.O. Box 46,97 Geigel Hill Road

Erwinna PA 18920

75 Mr. Megan Horn 14 Pond Lane Levittown PA

19054

76 Mr. Darrin Kelly Allegheny County Labor 1459 Woodruff Street Pittsburgh

, Council PA 15220

77 Mr. Alfred Kovnat 2616 Woodsview Dr. Bensalem

PA 19020

78 Ms. Scott Kristoff P0 Box 72 Madison PA 15663

79 Mr. MaryAnn Lawler- 208 Tanager Court Warrington PA

Rees 18976

80 Mr. Bobbi Unksens wrightba77@gmail.com (By email only)

81 Mr. Lars Merk 140 Wright5 Road Newtown PA

.. - 18940

82 Ms. Athur Miller One Dorset P1 Newtown PA

.
18940

83 Mr. Christine Parker 650 Fir Ave Langhorne PA 19047

84 Ms. Pat Randolph - 800 Austin Drive Fairless Hills PA

19030

85 Mr. Carl Ruzicka 18 North Lancaster Ln Newtown
PA

18940



86 Mr. Leslie Silva 5234 Schuyler Street Philadelphia

PA 19144

87 Mr, Amanda Sirine 201 N Warminster Rd Hatboro PA

.
19040

88 Ms. Ashleigh Strange 815 5. Front Street Allentown PA

18103

89 Ms. Nicole lemons 626 Anderson Ferry Rd Mount Joy

.
PA 17552

90 Ms Lorrie Topolin One Middle Rd New Hope PA

18938

91 Mr. Rebecca Zemach 106 Pebble Valley Ct Doylestown

PA 18901

.92 Mr. Vladimir Zykov 440W. Sedgwick Street, Apt. C218

Philadelphia PA 19119

93 M5. xanderfireflv@gmail.com (by email only)

94 Ms. Natalie Confront 1067 East National Pike

Washington PA 15301

95 Mr. David Aungst High Hotels LTD 108 Chelsea Loop Lancaster PA

.
17602

96 Ms. Judy Bennett .
2656 Apple Way Chambersburg

.
PA 17202

97 Mr. Steven Bretherick Horst Realty 205 Granite Run Drive Lancaster

.

PA 17601

98 Ms. Marie Brown 1219 South Main Street Old Forge

PA 18518

99 Mr. Trudy Carrington 25 Eastbrook Rd Ranks PA

17572

100 Mr. Christopher Clifford Pancoast & Clifford 206 Carter Drive West Chester PA
. 19382

101 Mr. Jack Cohen President, Butler County 310 E Grandview Ave Zelienople

Tourism PA 16063

102 Mr. Larry Cole 17422 Rout 957 Bear Lake PA

16402

103 Mr. Matthew Cole 8971 Harmony Driye Pittsburgh

PA 15237

104 Mr. DaveCraig,PGA- . ChesterValleyGolfClub 2l2SkylarLane Wayne PA

COO / GM .

19087

105 Mr. John Driver 441 North lath Street Lewisburg

.
PA 17837

106 Ms. Sharon Faux . 1 Liberty Blvd. Malvern PA

19355

107 Mr. Chris Gabriel MidAtlantic Family 2745 Terwood Rd Willow Grove

• PA 19090



108 Mr. Derek McDonalds 205 Easton Road Horsham PA

Giacomontonio 19044

109 Ms. Staci Goodspeed Watson Inn 100 Main St Watsontown PA

17777

110 Ms. Meg Heinlein Residence Inn by Marriott 131 Priscilla Drive Pittsburgh PA

Pittsburgh 15229

111 Mr. Pat Herring 4253 Glades Pike Somerset PA

15501

112 Mr. Joseph Hoover Appalachian Brewery 50 N Cameron St Harrisburg PA

. Company 17101

113 Mr. Jay Horning 405 West Metzler Road Ephrata

PA 17522

114 Mr. Robert Hughes McDonalds 2264 Chablis Dr Macungie PA

18062

115 Mr. William lsemann KidsPeace 4085 Independence Drive

Schnecksville PA 18078

115 Mr. David Jacobi Adventure Sports PD Box 1372 •Marshalls Creek PA

18335

117 Mr. Mukesh Kadhiwala 755 N 38th St Allentown PA
18104

118 Mr. Patrick Kahle Zacherl MotorTruck Sales P0 Box 686, 795 Greenville Pike

C)arion PA 16214

119 Ms. Maria Kaminski VFW Country Club 303S 6th St Indiana PA 15701

120 Ms. Jennifer Katke Hampton Inn & Suites 380 E Main St Ephrata PA 17522

121 Rep. Rob Kauffman PA House of Representatives, Room 312 Main Capitol Building,

Labor and Industry P.O. Box 202089 Harrisburg PA

Committee 17120

122 Mr. Pete Keares . Lancaster Brewing 302 N Plum St Lancaster PA

17602

123 Ms. Laurie Kerkering 1331 Ship Rd West Chester PA

19380

124 Mr. Barry Kidd Country Inn of Lancaster 1141 Nissley Rd Lancaster PA
17601

125 Ms. Nicole Kiefer 1432 Fort Washington Ave Ambler

PA 19002

126 Mr. Robert Kirkpatrick 52 Timber Wood Drive Danville
. PA 17821

127 Mr. Natasha Kline- 21 Naus Way, P0 BOX 150

Hughes Bloomsburg PA 17815

128 Mr. Tim Koch 28 Terrace Cir Orwigsburg PA
17961

129 Mr. Keith Komon High Hotels LTD [ 4 Fortuna Lane Enola PA 17025



130 Mr. James Kopenhaver 334 High Street Hanover PA

• 17331

131 Mr. Paul Kornfield Chester Valley Golf Club 430 Swedesford Rd Malvern PA

. 19355

132 Ms. Debra Krelow 220 Beacon Rd Renfrew PA

. 16053

133 Mr. Dennis Uegey Denny’s Beer Barrel Pub 216 Northview Dr Clearfield PA

16830

134 Mr. David Little 108 Rose Lane Perkiornenville PA

. 18074

135 Mr. Eric Loch Lochsiewlers 3370 Lehigh Street Allentown PA

18103

136 Mr. Dianne Lowden Vice President, DFT Inc 140 Sheree Blvd1 PD Box 566 Exton

PA 19341-0566

137 Mr. James McIntyre 654 Front St Hellertown PA

18055

138 Mr. Harry Mckean 162 Onyx Road New Oxford PA
. 17350

139 Mr. Carla McKinney P0 BOX 131, Toughkenamon PA

.
19374

140 Mr. Joe Mendez, CCM, Germantown Cricket Club 411W Manheim St Philadelphia

CCE PA 19744

141 Ms. Theresa Miller Country Inn of Lancaster 2133 Lincoln Highway E Lancaster

. PA 17602

142 Mr. Ernest Naugle 248 Gemini Lane Montoursville
. PA 17754

143 Ms. Nancy Ney 122 North Front Street Sunbury.
•PA 1Th01

144 Mr. Victor Paolicelli Alternative Staffing Inc 111 Fairway Circle Pittsburgh PA
15241

145 Mr. Devang Parikh Two Franchise Hotels 555 3rd Ave Reading PA 19611

146 Mr. Michael Angelo’s Restaurant 204 Waynesburg Rd Washington

Passalacqua PA 15301

147 Mr. Linda Penn 1033 Blue Valley Drive Pen Argyl

.

PA 18072

148 Mr. Patricia Pinto . 2011 South 15th Street
Philadelphia PA 19145

149 Ms. Shirley Prasko 198 Account Lane Hastings PA
16646

150 Mr. Philip Reck 54S Beaver Street York PA
17401

151 Mr. Bryan Reichelt Residence Inn Harrisburg 1 Hampton Ct Carlisle PA 17013
Carlisle



152 Mr. Dee Rhoad 111 Jacobs Drive Coatesville PA

19320

153 Mr. John Ross 5173 Synder Mill Road Spring
Grove PA 17362

154 Mr. Joseph Ruvane Barley Creek BrewThg 1774 Sullivan Tn Tannersville PA

Company 18372

155 Ms. Betsy Schlegel 1426 State Route 147 Dalmatia

PA 17017

156 Mr. Larry Schwartz 4955 Stubenville Pike Ste 160

Pittsburgh PA 15205

157 Mr. Rick Sell Metz Culinary Management 10 Oldfeild Road Shavertown PA

18708

158 Ms. Tarn Shay Springfield Restaurant 1553 Perry Highway Mercer PA

Group, Rachel’s Roadhouse 16137

159 Mr. Stephen Sikklng Eden Resort 222 Eden Rd Lancaster PA 17601

160 Mr. Chris Sirianni The Brewenie at Union 123 W 14th St Erie PA 16501

Station

161 Mr. Steven Spohn 494 East Uncoln Ave Myerstown
PA 17067

162 Mr. David Stern 250S 9th Street DuBois PA
15801

163 Ms. Jennifer Steward Steward Group Mgmt 658 Parkwood Dr York PA 17404

164 Ms. Elwin Stewart Happy Valley Vineyard and 5765 Foxpointe Dr State College
Winery PA 16801

165 Ms. Melissa Tambellini Joseph Tambellini Restaurant 2196 Chardonnay Circle Gibsonia
PA 15044

166 Ms. Elizabeth Todd- PA Dutch Hotels 245 Willowdale Dr Lancaster PA

Iceppel 17602

167 Mr. Tony Tsonis Barcelona Nut Company & One Popcorn Lane Dover PA
Popcorn Alley Inc 17315

168 Mr. Randy Warren 100 Brookhollow Downingtown

. PA 19335

169 Ms. Amy Watt 100 Mount Carmel Road New
Alexandria PA 15670

170 Mr. Dale Weiler 1657 Union Grove Rd East Earl PA

17519

171 Mr. kimberly Young Rain Foundation 245 High Street New Wilmington
PA 16142

172 Mr. Stephen Zacherl 1 1399 Kimmel Road Home PA

.

15747



173 Ms. Marie barrettsrestaurant@gmail.co 474 N Main St Archbald PA

m 18403

174 Mr. Dylan Bergman flyingsabot@gmail.com

175 Ms. Terry Fromson Women’s Law Project 125 S. 9th Street, Suite 300

Philadelphia PA 19107

176 Mr. Cayle Share-Raab 6 Hibiscus P1 Newtown PA 18940

177 Mr. Mary Suta 153 Earl Lane Hatboro PA 19040

178 Mr. Fred Gaffney President, Columbia 238 Market Street Bloomsburg

MontourChamberof PA 17815

Commerce

179 Mr. Bradely Hollabaugh 481 Carlisle Road Bigierville PA

17307

180 Mr. Douglas McBrearty Gulph Creek Development 231 Atlee Rd Wayne PA 19087

181 Mr. Marie McClellan Barret’s Restaurant 474 N Main St Archbald PA

18403

182 Ms. Larry Rabold, CPA 129 W Lincoln Ave Myerstown PA
17067

183 Ms. Stanley Horwitz 2601 Pennsylvania Aye, Apt. 549

Philadelphia PA 19130

184 Mr. Curtis Weaver 7531 Overbrook Ave Philadelphia

.
PA 19151

185 Mr. Robert Ivory 122 Saint Wendelin Road Butler

PA 16002

186 Ms. Gregory Selke 17 Montbard Drive Chadds Ford

PA 19317

187 Mr. TaylourTrostle Harrisburg Regional Chamber 3211 N. Front Street, Suite 201

& Credc. Harrisburg PA 17110

188 Ms. Serena Wailer Gary’s Homes 13270 Lincoln Highway Everett

PA__15537

139 Mr. Timothy Weaver Traveling Tap 2600 Willow Street Pike N Willow

Street PA 17584

190 Mr. Pat Boyle 409 Grant Avenue Warminster TX
18874

191 Ms. Marlene Chaikin 666 West Germantown Pike

Plymouth Meeting PA 19462

192 Mr. Pat Ciarlone 33 Tuxford Lane Coatesville PA
19320

193 Mr. Denny Cregut 39 Becker Street Houston PA

15342

194 Mr. Brian Gallagher 5234 Schuyler Street Philadelphia

.
PA 19144



195 Ms. David Hinkes 845 Breckinridge Court New Hope

. PA 18938

196 Mr. Joselle Palacios 7450 Devon Street Philadelphia

PA 19119

197 Mr. Barbra Stakes 4352 Linden Avenue Oakford PA

.
19053

198 Mr./Ms. Julie Wilgu5 2161 E Cumberland St

. . .
. Philadelphia PA 19125

199 Mr. Robert Kunsak 521 Thorn Run Road Coraopolis
!

.
PA 15108

200 Mr. Brennan Mihalick Director of Arenas, 5MG 326 Napoleon St Johnstown PA

15901

201 Mr. Thomas Trgovac Global Data Consultants LLC 1144 Kennebec Drive
Chambersburg PA 17201

202 Mr. Tim Zugger The Doubletree by Hilton 1800 Murd stone Rd Upper Saint

. Hotel Clair PA 15241

203 Ms. Maryellen Alviti 78 Grove Avenue Flourtown PA

.
19031

204 Ms. Elizabeth Balogh lizzybalogh@gmall.com

205 Ms. RaeAnne Banker 1815 Durham Road New Hope PA
. 18938

206 Mr. and Mrs. Frank and . . 1865 AmblerTD Abington PA

Maribeth Batcho 19001

207 Ms. Deborah Bellini 436 Woodland Ave Horsham PA

. 19044

208 Mr. Rick Bloomingdale AFL-CIO 600 North Second Street
.

.

. Harrisburg PA 17101

209 Ms. Donna Bullard 311 Harrison Ave Elkins Park PA

.

19027

210 Ms. Jeani Burd . 1553 Highland Ave Langhorne PA

19047

211 Mr. Steve Cickay .
263 Burgundy Lane Newtown PA

.

18940

212 Ms. Emily Cleath 280 Fisk Street Pittsburgh PA

15201

213 Ms. Gail Friedman 699A Rose Hollow Drive Yardley
. PA 19067

214 Ms. Cindy Hamilton 7 Hamilton Road Curwensville PA

. 16833

215 Ms. Michael Hodgson 1245.Main Street Akron PA
. 17501

216 Ms. Abigail Leaf 103 Hillborn Dr. Newtown PA
. 18940



217 Ms. Mo Manklang 4623 E Stiles Street Philadelphia

.
PA 19137

218 Ms. Teresa Muldrow 970 N. 7th Street, Apt. 203

. PhiladelphIa PA 19123

219 Ms. Katy Newlon 334 Callender Lane Wallingford

. PA 19086

220 Ms. Kelly Parrish 15 Angus Drive Stevens PA

17578

221 Ms. Charles Peterson 1382 Newtown-Langhorne RD
. Newtown PA 18940

222 Ms. Claudia Silver 3914•Spruce Street Philadelphia

PA 19104

223 Ms. Kathleen Sky 11 Misty Pine Road Levittown PA
.

19056

224 Mr. Amanda Vories . 110 Crestwood Ct Sellersville PA

18960

225 Mr. Marlin Martin 606 E Evergreen Rd Lebanon PA

. 17042

226 Ms. Theodore Myers 600 Owen Road York PA 17403

227 Ms. Frank Pancoast Pancoast & Clifford 206 Carter Drive West Chester PA

19382

228 Ms. iack Phillips Director, Government 777 E Park Or, Suite 300

Affairs, RCPA Harrisburg PA 17111-2754

229 Mr. Christian Rawden McDonalds 1001 Reading Blvd Reading PA

19610

230 Ms. Mark Sitler 1410 McKeag Drive Williamsport

PA 17701

231 Ms. Kimberly Walk P0 Box 8 Indiana PA 15701

232 Ms. Jim Westhoff A Lock Products Inc 687 Main St, P0 Box 1647
.

. Tullytown PA 19007

233 Ms. Rob Wonderling President & CEO, Chamber of 200 South Broad St Suite 700

Commerce for Greater Philadelphia PA 19102-3813

.. Philadelphia

234 Ms. William Zuber 2019 East Third Street

Williamsport PA 17701

235 Ms. Liz Chacko liz m chacko@yahoo.com

236 Mr. John Dodds Philadelphia Unemployment 112 N. Broad St1 11th Floor

Project Philadelphia PA 19102



237 Ms. Kathleet Dorrian 1908 Sweetbriar Rd. Morrisville

PA 19067

238 Ms. Janice Mininberg 41 Wyckwood Court Newtown

PA 18940

239 Ms. Jordan Romanus Restaurant Opportunities 504 Peebles Street Pittsburgh PA

Center of Pittsburgh 15221

240 Mr. Jessica Williamson 502 Oreland Mill Road Oreland

PA

241 Mr. Tee Jay Aikey Central PA Chamber of 30 Lawton Lane Milton PA

Commerce 17847

242 Ms. Kimberly Benston Haverford College kbenston@haverford.edu

Haverford PA 19041

243 Mr. Martin DUrso Youth Advocate Programs 2007 N Third Street Harrisburg

PA 17102

244 Ms. M.D. Miller debbymiller@effshield.com (By email only)

245 Ms. Gene Anirina 539 Crnasdale Dr Langhorne PA

.
19047

246 Mr. Henry Arnold arnoldhenryll@gmail.com

247 Mr. Steven Bacher 841 Dutchess Dr. Yardley PA

19067

248 Ms. Glenn Beasley 142 N. Lincoln Ave. Newtown PA

18940

249 Ms. Lori DeFinis 2450 Elfreths Alley Bensalem PA

19020

250 Ms. Lynn Dewees 1374 Queen Street Pottstown PA

19454

251 Ms. Margaret Dissinger 562 Atwood Court Newtown PA

18840

252 Ms. Kathleen Dorsey 1759 Mullberry Way Yardley PA

19067

253 Mr. Jon Eich 930 Hart Circle State College PA

. 16801

254 Mr. Michael Fosbenner 15000 Kovats Drive Philadelphia

PA 19116

255 Ms. Stephanie Frank 272 Briggs Street Harrisburg PA

17102

256 Ms. Holly Hassler 1153 North 5th Street Reading PA

• 19601

257 Mr. Kathleen Hirthier 74 Ditch Drive Holland PA 18966

258 Mr. John Meyerson 508W Mt Airy Ave Philadelphia

______
I

PA 19119



259 Ms. Lynda Mintz 5896 Gri5comb Drive Bensalem

.

PA 19020

260 Ms. Ann Mitchell 172 Golfview Dr. Wyland PA

.
18974

261 Ms. Sharon O’Brien oshash@anl.com

262 Ms. William Paci 17 South 21st Street Philadelphia

.
PA 19103

263 Ms. James Young 2038 Susquehanna Street

. Harrisburg PA 17102

264 cynredss(E1mail.com

265• Dr. Thomas Botzman Misericorda University 301 Lake street Dallas PA 18612

266 Ms. Dan Hall 7876 Steubenville Pike Oakdale
. PA 15071

267 Ms. Ted Lentz Lentz Milling Company 2045 N lath St Reading PA.

19604

268 Mr. Barbara Sadler 542 Industrial Drive Lewisberry

PA 17339

269 Ms. Scot Stambaugh 7044 Blue Hill Road Glennville PA

17329

270 Mr/Ms. Darren Weaver 169 Cedar Way Hershey PA

17033

271 Mr. Michael James Usciences 600 South 43rd Street Philadelphia

.
PA 19104

272 Ms. Linsie Anirina . 593 Croasdale Dr. Langhorne PA

19047

273 Ms. Nancy Arnold 1382 Newtown-Langhorne RD
Newtown PA 18940

274 Mr. James Erb 28 Northrup Ct, 24 t’ewtown PA

. 18940

275 Mr. Jerry Feliciano : One South Second Street Coplay /

• PA 18037

276 Mr. and Mrs. Park and 133 E Bristol Road Feasterville

Sharon Furlong . Trevose PA 19053

277 Ms. Neil Jesiolowski . P.O. Box 122, 369 Lake Warren Rd
. Upper Black Eddy PA 18972

278 Mr. Janice MacKenzie 612 Washinton Avenue Sellersville

. PA 18960

279 Mr. Kimberly Minger 1629 Colonial Drive Feasterville
. PA 19053

280 Mr. Robin Pettit I 1403 Old Jacksonville Road
Warminster PA 18974



281 Mr. Donald Rowat 1913 Carter Rd Folcroft PA

19032

282 Ms. Jeffrey Smith 6020 Bridget Street Philadelphia

PA 19144

223 Mr. Laura smith 5355 Knox Street Philadelphia PA

19144

284 Mr. Daniel Staab 1480 Blossornhill Road Pittsburgh

.
PA 15234

285 Mr. Bill Covaleski Victory Beer 28 Walnut Bank Rd Glenmoore

PA 19343

286 Ms. Ethelind Baylor . 1105 Allengrove Street

Philadelphia PA 19124

287 Mr. Omeed Firouzi 1030 East Lancaster Ave Rosemont

, PA 19010

288 Mr. Stephen Gothreau sbothreaur3Uive.com (by email only)

289 Mr. Ruth Jampol 456 Layfayette Street Newtown

PA 18940

290 Ms. Barbra Simmons 46 Sterling Street Newtown PA

• 18940

291 Ms. Casey Smith 548 4th Street Verona PA 15747

292 Ms. Sandra Strauss Pennsylvania Council of 900 Arlington Aye, Suite 211A

Churches Harrisburg PA 17109-5024

293 Ms. Patricia Williamson 401 Ascot Road Oreland PA

19075

294 Ms. Gail Wolfberg 1342 Cory Drive Fort Washington

. PA 19034

295 xelbitamhotmail.com (by email only)

295 sarah.jan.roberts(dgmail.co (By email only)

m

297 Mr. Bernard Banks 298 Old Caverton Road

Shavertown PA 18708

298 Mr. Edmund Mann 1521 Bustleton Pike Southampton

PA 18966

299 Ms. Mark Sauder RW Sauder Inc 570 Furnace Hills Pike Lititz PA

17543

300 Ms. Michelle Smith, Salisbury Management Inc 1150 Wyoming Ave Wyoming PA

SPHR 18644

301 Ms. Karen Willar 11049 N Eagle Valley Rd Howard

. PA 16841

302 Ms. Kevin Young 400 Howell Street Bristol PA

1 19007



303 Mr. Jeff harley3151@verizon.net (By email only)

304 Mr. Samya Abu-Orf 2336 Reed Street Philadelphia PA

19146

305 Mr. Randee Block 408 We5t Court Street

Doylestown PA 18901

306 Ms. Precious Bonney 12C Midland Road Springfield PA

19064

307 Mr. John Brittain 391 Lake Warren Rd Upper Black

.
Eddy PA 18972

308 Mr. William Brosius 178 Green Street Sellersville PA

18960

309 Ms. Catherine Burnside 28298 Bond Way Silverado CA

92676

310 Ms. Jacalyn Cohen 5110 Euston Ct. Bensalem PA

19020

311 Ms. Lisa Collins 42 Short Road Perkasie PA

18944

312 Ms. Carole Cribb 402 Preston Lane Hatboro PA

.
19040

313 Ms. Erin Dooley 12 Elm Avenue Rockledge PA

. 19046

314 Mr. Tyler Earne5t 328 York Rd Willow Grove PA

19090

315 Ms. Ann Evans . 38 South Second Street Lewisburg

PA 17837

316 Ms. Barbra Felicetti 606 Woodcrest Ave Ardmore PA

19003

317 Ms. Rose Flood 31 Idlewild Road Levittown PA

19057

318 Ms. Deborah Freedman Community Legal Services 1424 Chestnut Street Philadelphia

PA 19102

319 Ms. Sara Gormley 3123 Essington Way Bensalem PA

19020

320 Ms. Nancy Guarna 109 Washington Ave Newtown

PA 18940

321 M5. Bob Haurin 74 Inland Road Ivyland PA 18974

322 Mr. Taisa Hewka 17075 13th Street Philadelphia

PA 19148

323 Mr. Vanette Jordan vinniej412@gmail.com (BY EMAIL ONLY)

324 Ms. Kimberly Kiendl 2320 Turk Road Doylestown PA

.
18901

325 Ms. Nathan Kilbert 5512 Centre Aye, Apt. 1 Pittsburgh



326 Mr. Anthony Marqusee I 435 5 43rd St Philadelphia PA

• 19104

327 Mr. Jennifer New jennbnew(gmail.com By email only

328 Ms. Marilyn Olshan 617A Palmer Lane Vardley PA

.
19067

329 Mr. Jodi Rafalko jlrafalko@gmail.com (By email only)

330 Ms. Mary Rosenberg 94 Hillcroft Newtown PA 18940

331 Ms. James Schuler 4800 North 5th Street Highway
. Temple PA 19560

332 Ms. Alma Sipp-Alpers 1241 Walnut Street Allentown PA

. . 18102

333 Mr. Paul Springle . 66 Mega Way Furlong PA 18925

334 Mr. Anne Stephano 2709 River Road New Hope PA

. 18938

335 Ms. David Tilli 75 Four Leaf Road Levittown PA

• 19056

336 Mr. Shawn Towey . 505 Country Club Road

• Phoenixville PA 19460

337 Ms. Lynn and Todd 1382 Newtown-Langhorne RD

Waymon Newtown PA 18940

338 Mr. Michael Webb 4037 Diane Way Doylestown PA

18902

339 Mr. Alicia Weiss vt221bgmaiI.com

340 suenstu@hotmail.com (by email only)

341 phisler@icloud.com (by email only)

342 Mr. Aaron Althouse 771 Stracks Dam Road Myerstown
. PA 17067

343 Ms. Sharon A[thouse 771 Stracks Dam Road Myerstown

.
PA 17067

344 Mr. Paul Anastasio Optima Tech 104 N 25th Street Camp Hill PA

17011 -

345 Mr. Kenneth Bissinger 41 Avalon Court Doylestown PA

. . 18901

346 M5. Lynn Snob 1585 Brion Road Liberty PA
, 16930

347 Mr. Douglass Caggiano 508 East Pine Street Grove City

PA 16127

348 Mr. Neil Cohen Argentum . 1650 King Street #602 Alexandria

VA 22314

349 Mr. Jeffrey Coup Coup Agency 700 Upper Market Street Milton

.
PA 17847



350 Mr. Leonard DePaola 4718 4th Ave Beaver Falls PA

15010

351 Mr. Jeffrey Dickson 100 Parry Street Luzerne PA

18709

352 Mr. Daniel Fitzsimmons 117 Wagush TrI Medford NJ 0

.
8055

353 Mr. Robert Freeman Sarah A. Reed Children’s 2445 West 34th Street Erie PA

Center 16505

354 Mr. James Germak 1435 River Road Marietta PA

. 17574

355 Ms. Lisa Goth 533 Penn Street New Bethlehem
.

.
PA 15242

356 Mr. Ed Graefe My Dads Flooring 179 Old Swede Rd Douglassville

.
PA 19518

357 Ms. Elam Herr Asst. Exec. Dir, PA State 4855 Woodland Drive Enpla PA

. Association of Township 17025

. Supervisors

358 Mr. Maureen Hornlein 100 Baltimore Drive Wilkes Barre

.

PA 18702

359 Mr. Jeffrey Lovelidge 179 Misty Hill Drive Delta PA

.
17314

360 Ms. Maureen Holy Family University 9801 Frankford Ave Philadelphia

McGarrity, CSFN, PhD PA 19114-2009

361 Ms. Kelly Mlynek 185 Newberry Commons #268

.
Goldsboro PA 17319

362 Ms. Renee Mundy Lackawanna College . 501 Vine Street Scranton PA
. 18509

363 Mr. Devin Plenert 2000 Cambridge Drive Davidsville

PA 15928

364 Ms. Hilary Prescott- Cure and Moricilla 5336 Butler Street Pittsburgh PA

Severino 15201

365 Mr. Teresa Seamans 126 Carlisle Street Hanover PA

17331

366 Ms. David Stern 250S 9th Street DuBois PA

15801

367 Ms. Cherie Terry Sweet Street Desserts 722 Hiesters Lane Reading PA

.

19605

368 Mr. John Tronne 1345 Abbottstown Pike Hanover

.
PA 17331 -

369 Ms. Susie Bigelow 2023 Mountain Road Hamburg

PA 19526

370 Ms. Sandi Bravman 132 Independence Drive Holland

. PA 18966



371 Mr. David Cosaboom 1 37 Tapered Oak Ln. Levittown PA

19054

372 Mr. Jeffrey Cunnane 182 Durham Nox Road Kintersville

PA 18930

373 Ms. Katherine -
701 Center Ave., Apt. 711

Cunningham Pittsburgh PA 15238

374 Ms. Sharon Derr 754 walnut Court Bensalem PA

19020

375 Ms. Elizabeth Dunford 518 Pershing Ave Collingdale PA

19023

376 Ms. Kathy Goldberg 115 N Dietz Mill Rd Green Lane

PA 18054

377 Ms. Jane Cramlich 330 Fagleysville Road

Perkiomenville PA 18074

378 Ms. Laurita Hack 415 Gatcombe Lane Bryn Mawr

.

PA 19010

379 Mr. Douglas Heyman 50 5 Valley Road D6. Paoli PA

19301

380 Mr. Willie Hunter . 4705 Leiper Street Philadelphia

PA 19124

381 Ms. Rose Johnson 1311 Cardeza Street Philadelphia

.

PA 19119

382 Ms. Cynthia Jones 116 Circle Drive Chalfont PA
18914

383 Ms. Norma Kline 413 Martha Drive Meadville PA

16335

384 Mr. Jimmy Lamb 3301 Sarmiento Dr. Bensalem PA

19020

385 Ms. Andrea Levenson 908 Clover P1 Warminster PA

.

18974

386 Mr. Seth Lyons Community Legal Services 1424 Chestnut Street Philadelphia

. PA 19102

387 Ms. Helen Marshall 443 Militia Hill Road Fort

Washington PA 19034

388 Ms. Beth McKnight 1475 Woodbine Ave Bensalem

PA 19020

389 Ms. Leslie Meyerson 508W Mt Airy Ave Philadelphia

PA 19119

390 Ms. Barbra Mills 39. Bennett Drive Doylestown PA

18901

391 Ms. Dayna Muni2 1412 Yerkes Street Philadelphia

PA 19150

392 Ms. Deborah Shapiro Debbieshapiro@comcast.net By email only



393 Mr. Mark Steinberg 401 Bellevue Ave Penndel PA

19047

394 Ms. Tiphanie Stocks 164 Pearl Street Welisboro PA
. 16901

395 Sen. Christine PA Senate Labor and Industry Senate Box 203002 Harrisburg PA

Tartaglione Committee, Minority 17120

Chairwoman

396 Ms. Kim Troup 4345 Curley Hill Road Doylestown

. PA 18902

397 Mr. Michael Welsh IBEW 3 IVPD O3@lBEW.org

398 Ms. Aimmee Wilson 307 Glen Lane Elkins Park PA

• 19027

399 Ms. Nancy Zwan 142 E State Street Doylestown PA

• 18901

400 Mr. Karl Brummer Messiah Life Ways 100 Mt. Allen Drive

.
Mechanicsburg PA 17055

401 Mr. E. Lee Felder, Jr. Marywood University 2300 Adams Aye, Suite 86
Scranton PA 18509

402 Mr. Michael Gaetano Hartman Group 420 William Street Williamsport

.
PA 17701

403 Dr. Colleen Hanycz La Salle University 1900 West Olney M’e Philadelphia

. PA 19141

404 Ms. Kelly Jenkins Bair Foundation (ANOTHER 241 High Street New Wilmington

. EMPLOYEE OF THIS PA 16124

ORGANIZATION ESSENTIALLY

. MADETHESAMECOMMENT)

405 Ms. Deborah Kleckner Carbon Builders Association 490 Ore Stree, P0 Box 218

Bowmanstown PA 18030

406 Mr. Jonathan Potts Robert Morris University 6001 University Blvd. Moon

Township PA 15108

407 Mr. Gordon Taylor Senate Engineering 420 William Pitt Way Pittsburgh

PA 15283

408 Sen. Kim Ward PA Senate Labor and Industry Senate Box 203039 Harrisburg PA

Committee, Majority 17120
. Chairwoman

409 Mr. Ricardo Almodovar 1029 North Street, Apt. 4

Allentown PA 18102



410 Ms. Nancy Chernett 441 Athens Ave Wynnewood PA

19096

411 Mr. Michael Lawson 2185W 8th Street Erie PA 16505

412 Mr. James Anthony 770 Welsh Road Huntingdon

Valley PA 19006

413 Ms. Maria Antonoulis 24 Jack Ladder Circle Horsham PA

19044

414 Mr. Melvin Armolt 5229 Applecross Ave

Chambersburg PA 17202

415 Ms. Oneida Arosarena 635 DuPont Street Philadelphia

PA 19128

416 Ms. Greta Aul 917 Columbia Ave Lancaster PA

. 17603

417 Mr./Ms. Garritt and 338 Braeside Ave East Stroudsburg

Elizabeth Bakersmith PA 18301

418 Mr. Christopher Bangs 4513 Peacock Ave Alexandria VA

.
22304

419 Mr. Jack Barrett 166 Amos Cir Bushkill PA 18324

420 Mr. Dean Beckett 11 Huford P1 Aston PA 19014

421 Mr. Daniel BehI 18 James Hayward Rd Glen Mills

PA 19342

422 Mr. John Belch 3441 Shadeland Ave Pittsburgh

PA 15212

423 Mr. Russel Benner 3250 State Road Sellersville PA
. 18960

424 Mr. Thomas Bigley 3483 Brickley Dr. Pittsburgh PA

15227

425 Ms. Dionna Bittle 2037 N 8th Street Philadelphia PA

. 19122

426 Mr. Exzell Brad 235 Bissel Ave Oil City PA 16301

427 Ms. Amanda Burdick 173 Sunny5ide Rd Shinglehouse

PA 16748

428 Ms. Valerie Butterworth 1018 Malbec Lane Brentwood CA

94513

429 Mr. Bob Butterworth 134 Plymouth Road, Suite 3405

Plymouth Meeting PA 19462

430 Mr. Thomas Campanini . 1030 Crest Way, Apt. 204 York PA

17403

431 M5. Rosemarie Carlheim 1615 St. Francis Lane Altoona PA

16602

432 Mr. David Casker 195R Derby Street Johnstown PA

15905

433 Mr. Mitchell Chaikin . . 140 Oak Park Drive
Northumberland PA 17857



434 Mr. Darryl Chance 1941 Ridgecrest Drive Pittsburgh

PA 15235

435 Ms. Diane Cicco 35 Overbrook Rd Pittsburgh PA

15235

436 Mr. Mike Cicconi rn.roadking04@comcast.net

437 Mr. Jarrett Cloud 260 Tabor Road, Apt. 409 Morris

Plains Ni 0 7950

438 Ms. Maurice. Cobb rapidresponse1688@gmail.com

439 Ms. Cynthia Collins- 215 Providence Forge Rd

Sonnefeld Royersford PA 19468

440 Ms. Joan Connolly 9 Madison Estates Moscow PA

18444

441 Ms. Sarah Conway 921 Fairview Street Peckville PA

18452

442 Ms. Francis Coyne . 9259 outlook Ave Philadelphia
.

. PA 19114

443 Mr. Morgan Craig . 2200 Arch Street, Unit 804

• Philadelphia PA 19103

444 Ms. Marie Crawford .

1439 Guilford Place Philadelphia

.

PA 19122

445 Ms. Ellen Criswell .
. 515 Logan Road Phoenixville PA

19460

446 Mr. Dan Cush 206 10th Street Aspinwall PA

15215

447 Mr. Barry Cutler .115 Wyndmoor Rd Springfield PA

.

19064

448 Mr. Mark Cyphert 10361 Townline Rd North East PA

16428

449 Ms. Julie Daloisio 1063 Mosser Rd Breinigsville PA

.

18031

450 Ms. Katie Daniels 129 Yates Street Mt. Holly Springs

PA 17065

451 Ms. Phyllis Davidson . . 428 Bigham Street Pittsburgh PA

.
15211

452 Mr. Ethan Daykon 1811 Saratoga Rd York PA 17402

453 Ms. Rebecca DeGraw 260 Sawmill Road Greentown PA

18426

454 Mr. Edward Devey 501 Irwin Run Rd West Mifflin PA

15122

455 Ms. Caroline Dewalt 207 Jackson Circle Pittsburgh PA

15229

456 Ms. Sherry Dinnen . .
2912 Grandview Drive Allison Park

. I
PA 15101



457 Ms. Maryanne 1944 Binkerton Road Greensburg

Domenico PA 15601

458 Ms. Dana Dongilli 267 Van Meter Rd Rostraver

Township PA 15012

459 Mr. Michael Doyle 1463 River Rd Upper Black Eddy

PA 18972

460 Mr. Jeff Dunkley 121 Fox Hollow Drive Fea5terville

PA 19053

461 Mr. Thomas Dunlap 300 American Legion Rd Unity

.
Township PA 15650

462 Mr. Timothy Dunleavy 537 Cricklewood Drive State

.

College PA 16803

463 Mr. Brian Durand 145 Hunt Drive Horsham PA

19044

464 Ms. Ronnessa Edwards SEIU Local 668 1102 Beverly Lane Chester PA

19013

465 Mr. Raymond 5516 Wellesley Avenue Pittsburgh

Eichenmuller PA 15206

466 Mr. John Ellenberger 325 Morel Lane Ligonier PA

-

15658

467 Mr. Russell Elliott 1185 21st Street, Apt. 419

. Philadelphia PA 19103

468 Mr. Ronald Fela 300 windsor Circle Washington

PA 15301

469 Ms. Nancylee Fenicchia 1145 Ferris Ave Berwick PA

18603

470 Mr. Thomas Fields . 135 Club Terrace Lebanon PA

.__________________________ 17042

471 Mr. Brian Fink 64 Newcomb P1. New Orleans LA

.

70118

472 Mr. Andrew Fisher 769 Fetters Mill Road Huntingdon

.

Valley PA 19006

473 Ms. Christine Fox 1519 Church Street Ambridge PA
15003

474 Mr. Dennis Fox 1461 Old Bristol Pike, LotS
. Morrisville PA 19067

475 Mr. Henry Frank 2763 Island Ave Philadelphia PA

19153

476 MrjMs. Henry and 7 Norwood Aye, Apt. 3B Bryn

Linda Friedman Mawr PA 19010

477 Mr. Tim Furlong 2714 Warm Springs Ave

.

Huntingdon PA 16652

478 Mr. Angelo Gabriele 314 Barclay Ave Morrisville PA

. 19067



479 M5. Francis Gallagher fjglls@verizon.net

480 Mr. Walt Garvin 3536 Oakland Rd Bethlehem PA

18020

481 Mr. Bob Garzbne 191 Inland Road Ivyland PA

18974

482 Mr. Tom Geisler 415 10th Ave New Brighton PA

,.
15066

483 Mr. Larry George 316 Roberts Ln New Castle PA

16105

484 Mr. Robert Gibb 5036 Revenue Street Homestead

.
PA 15120

485 Ms. Reid Goldberg 140 Springhouse Lane Pittsburgh
‘

.
PA 15238

486 Mr. Robert Goodman 41 Springdale Way Mechanicsburg

. . . PA 17050

487 Mr. Ronald Grimm rpgrimm@ptd.net

488 Ms. Evelyn Haas 7832 Lister Street Philadelphia PA

.

19152

489 Mr. Ed Harkins .
3108 Barnett Street Philadelphia

.

.
PA 19149.

490 Mr. John Hawthrone .. . . jonballz2l©msn.com

491 Ms. Joan Hazbun 6 Michele Drive Media PA 19063

492 Mr. Peter Hecht 704 Montrose Street Philadelphia

. PA 19147

493 Mr. Martin Hecht 6810 Meade Street Pittsburgh PA
.

15208

494 Mr. Joe Heefner .
727 16th Street New Cumberland

PA 17070

495 Mr. Thomas Hegarty 1666 Highpoint Lane Aston PA
.

. 19014

496 Mr. Michael Heller 30 East Jefferson Street Media PA

19063

497 Mr. Ryan Helms 26 Walnut Drive West Bernville

.
.,

PA 19506

498 Mr. Thomas Helsel .
7000 Franklin Rd Seven Fields PA

16046

• 499 Mr. Ed Hill 164 Thorndale Dr Beaver Falls PA

15010

500 Mr. Keith Hill pulse311@gmail.com

501 Mr. Dennis Hill . 24 Aspen Dr. #12 Manheim PA

17545

502 Rev. Dan Hinkle 113 Pentail Drive Lancaster PA
.

.
17601



503 Mr. Arthur Hochner 6925 Greene Street Philadelphia

.,
PA 19119

504 Mr. Frances 4625 Pine Street F505

Hoenigswald Philadelphia PA 19143

505 Ms. Jennifer Hoffman 5341 Devonshire Road Harrisburg

PA 17112

506 Ms. Sharon Hoffman 130 Lindley Lane Pittsburgh PA

. 15237

507 Ms. Dianna Holland 6101 Morris Street Philadelphia
. PA 19144

508 Ms. Stacey Hood- 1153 Daly Street Philadelphia PA

Marchig 19148

509 Mr. Dennis Horn 373 Heiden Road Bangor PA
18013

510 Ms. Laura Horowitz 6544 Darlington Road Pittsburgh

.

PA 15217

• 511 Mr. Leo Houston 603 Sonnybrook Ct Bethel Park

PA 15102

512 Mr. Michael Hovance PD Box 27 Loyalhanna PA 15661

513 Ms. Kristie Hudzik 68 Howard Street Reading PA

19609

514 Ms. Dianne lnghram 509 Morrow Ave Carnegie PA

15106

515 Ms. Shari Johnson 320 Sinkler Rd Wyncote PA

.
19095

516 Mr. Richard Johnson 24 Tyrone Street Curwensville PA

16833

517 Mr. Clifford Johnson clijo77@gmail.com

518 Ms. Patty Johnson IBEW 201 3614 Darlington Road Darlington

PA 16115

519 Ms. Susan Kawtoski 5202 Mountainside Ln Center

Valley PA 18034

520 Mr. James Keenan 108 Madison Raod Lansdowne PA

19050

521 Mr. Dennis Keller 1429 Old Reliance Rd Middletown

PA 17057

522 Mr. Bill Kellington 416 Barlynn Road Bethel Park PA

15102

523 Mr. james Kendall 278 Kendall Rd Blairsville PA

15717

524 Mr. Gary Kendall P0 Box 360 New Berlin PA

17855

525 Mr. Norman Koehler 222 Mohawk Road Champion PA

15622



526 Ms. Diane Kokowski 1336 Methyl Street Pittsburgh PA

15216

527 Mr. Ronald Kozo 1901 W. Linden Street Allentown

.

PA 18104

528 Ms. Kimberly Kraynak- kjkraynak@comcast.net

Lambert

529 Mr. Donald Lancaster 643 Willow Ave Indiana PA

.

15701

530 Ms. Loretta Lehman 54 Glutzshole Rd Duncannon PA

17020

531 Mr./Ms. Howard and 12 Yarrow Way Langhorne PA

Arlene Leiter 19047

532 Mr. Ralph Lentz 740 Anna May Street York PA

.

17404

533 Mr. John Lepley 1672 Norsen Drive Pittsburgh PA

15243

534 Mr. Clyd&Licht 140 Lindman Lane Venus PA

.

16364

535 Ms. Gail Linenberg 1204 S Military Trail, Deerfield

.

Beach FL 33442

536 Ms. Kathleen Lucas 519 Wood Street EllwoodCity PA

.
16117

537 Ms. Kay Ludwig 113 Oakwood Dr Phillipsburg PA

16866

538 Ms. Susan Marcello 308 Donnelly Ave Aston PA

19014

539 Mr. Eugene Mariani 5841 Forward Ave. Pittsburgh PA

15217

540 Mr. Patrick Martin 338 Debrina Ct. Chambersburg

PA 17201

541 Ms. Brenda Mccullough 301 Leedom Way Newtown PA

18940

542 Mr. Patrick McMahon 3711 N Woodland Circle Gibsonia

PA 15044

543 Ms. Man McShane 333 Lucille Street Pittsburgh PA

. 15218

544 Mr. Peter Meyer 228W Riverwoods Dr New Hope

PA 18938

545 Ms. ioann Miehl 12 Heavens Way Loysville PA

17047

546 Mr. Greg Mikovich 5302 Susan Rd Coopersburg PA

.

18036

547 Mr. Gregory Milbourne 305 South Chester Road

Swathmore PA 19081



548 Ms. Amber MUller 61 Roycroft Ave Pittsburgh PA

.

15228

549 Mr. Tim Miller 500 N 18th Street Philadelphia PA

19103

550 Ms. Patti Miller 36 New Ct. York PA 17404

551 Ms. Kim Miller 467 Longridge Drive Pittsburgh

PA 15243

552 Mr. Jason Miller 61 Roycroft Ave Pittsburgh PA

15228

553 Ms. Christine Moretti 14058 Erwin Street• Philadelphia

‘ PA 19116

554 Ms. Claire Morgan 428 chapman Lake Road Jermyn

.
PA 18433

555 Mr. Jason Morris 101 Water Street, Apt. 2
. Brownsville PA 15417

556 Mr. Stephen Moyer 1200 Chestnut Street Pottsville

PA 17901

557 Mr. Brian Murray 1133 Annin Street Philadelphia

PA 19147

558 Ms. Linda Myers 9075 Playhouse Rd Petersburg PA

16669

559 Mr. Fred Newlin 3614 Allegheny Rd Erie PA

16508

560 Ms. Sharon Newman 581 South creek Road West

Chester PA 19382

561 Ms. Kristie Noon 822 Pine Knob Raod Osterburg

PA 16667

662 Mr./Ms. Mary and Paul paulodonnellsr@hotmail.com

. O’Donnell

563 Mr. Dennis O’Neil 1420 Drey Street Arnold PA

15068

564 Mr. William Oprysko 325 Felix Rd Huntingdon Valley

PA 19006

565 Ms. Toynette Palmer 518 N 9th Street Reading PA

.
19604

556 Mr. Gene Parsons geneparsons@yahoo.com

567 Ms. Leslie Patrick 2460 Pleasant Grove Road

Mifflinburg PA 17844

568 Mr. William Patterson billpatterson2@comcast.net

569 Mr. Guillermo Perez 1420 Centre Ave Pittsburgh PA

15219

570 Ms. Ann Peters 5209 Wayne Ave Philadelphia PA

19144



571 Mr. Tristan Petragila 119 Roberts Drive Jefferson Hills

PA 15025

572 Ms. Margaret Plotkin 1117 Stratford Ave Elkins Park PA

19027

573 Mr. Roy Preuninger 4004 Hummingbird Lane

.

Bethlehem PA 18020

574 Mr. Charles Prince 1636 E. Chocolate Ave Hershey

PA 17033

575 Mr. Kenneth Prinz 3645 Haral Place Trevose PA

19503

576 Mr. Art Psitos 4630 Pheasant Run Ct. Bethlehem

PA 18020

577 Mr. Roif Radicke 1717 Bath Road, Apt 617 Bristol

PA 10007

578 Mr. John Ragen 519 Lombardy Road Drexel Hill

PA 19026

579 Mr. Lawrence Ralph 10 Gregory Ave Bradford PA

16701

580 Mr. Richard Reever 3 Meadow Lane New Oxford PA

.

17350

581 Mr. Rodney Regan 825 Holland Ave Pittsburgh PA

15221

582 Mr. Michael Reilly 64 Morning Side Drive York PA

17402

583 Ms. Kay Reinfried 797 Scott Lane Lititz PA 17543

584 Mr. David Reinsmith 16W Fairview Street Bethlehem

.
PA 18018

585 Ms. Margaret Reiter 151 View Court Sayforsburg PA

18353

586 Mr. Matthew Reppert 2191 Pinehurst Road Bethlehem

PA 18018

587 Ms. Cas Riepensell 65 Valley View Circle Lehighton

PA 18235

588 Ms. Joanne Rile 1474 Autumn Road Jenkinstown

PA 19046

589 Mr. Al Roesch 136 Wentworth Drive Lansdale

PA 19446

590 Ms. Dawn Roland 571 Narehood Road Danville PA

17821

591 Mr. Frank Romano 576 Glen Shannon Drive

.
Pittsburgh PA 15234

592 Mr. William Roseberry 823 Cathill Road, P0 Box 496

Sellersville PA 18950



593 M5. Pauline Rosenberg 1026 Edgemore Rd Philadelphia

. PA 19151

594 Ms. Augustine Roth 1801 Winchester Aye, Apt. Fl
.

. Philadelphia PA 19115

595 Mr. Ed Roussel erousl@comcast.net

596 Mr. William Runkle 1610 Raub Road Felton PA

17322

597 Mr. I. Clark Ruppert Jr. 2191 Derry Rd York PA 17408

598 Mr. Eric Russell 856 Kennebec Street Pittsburgh

. PA 15217

599 Mr. Ivan Russell 51 Robinhood Road Pittsburgh PA

,
15220

600 Mr. Robert Sackett 8720 Perry Highiay Erie PA

.
16509

601 Mr. Daniel Safer 3305 Hamilton Street Philadelphia

.

PA 19104

602 Mr. Marcos Santiago 436W Grant Street Lancaster PA

17603

603 Ms. Andrea Saunders 1133 Delaware Avenue Bethlehem

.

PA 18015

604 Mr. BillSchill 1229Veto Street Pittsburgh PA
.

15212

605 Mr. John Schlack 3120 East County Line Road

.
Hatboro PA 19040

606 Mr. Edward Schneider Bassseeker13@aol.com

607 Mr. Eric Schneider ericks76@hotmail.com

608 Ms. Mary Schwagner 419 Valley Street Marysville PA

17053

609 Ms. Catherine Scott pcscott33@gmail.com

610 Mr. Jason Sellers 2614 Southern Hills Rd York PA

17403

611 Mr. John Shahadi 319 Cornerstone Ct. Oxford PA
.

19363

612 Ms. Mary Sharp 424 Spruce Ave Altoona PA

16601

613 Ms. Deborah Shaver 360 Taylor Aye, Apt. 130 Eston

.
PA 18042

614 Mr. Don Sherman 4355 Salmon Street Philadelphia

. PA 19137

615 Ms.Samantha CWA Staff Union Member 189 Ken Un Drive Meyerstown PA

Shewmaker 17067

616 Mr. Edmund Skowronski 1111 Heritage Blvd Stroudsburg
.. PA 18360



617 Ms. Ellen Smith 1310 Delmont Ave Havertown PA

.

19083

618 Mr. Jeffrey Solow 7914 Park Ave Elkins Park PA

.
19027

619 Ms. Jacki Sop 143 Mohawk Ave Norwood PA

19074

620 Dr. John Sorrentino, PhD Professor of Economics, 819 Edge Hill Rd. Glenside PA

Temple University 19038

621 Mr. Mike Stianche 1027 Wynnewood Drive

.
.

Northampton PA 18067

622 Ms. Margery Stone 245 Ankeny Rd Shelcota PA

. 15774

623 Mr. Kenneth Stout 248 Perka5ie Ave Quakerstown

.

PA 18951

624 Mr. James Swenson 308H Vairo Blvd State College PA
.

16803

625 Ms. Elizabeth Tapera harpyharpy251@aol.com

626 Ms.JenniferThomas 174 Marilyn Road Lansdowne PA

19050

627 Mr. John Thomas 405 Rodman Ave ienkinstown PA
-

. 19046

628 Ms. Susan Thompson 23516 Shannondell Dr. Audubon
.

PA 19403

629 Mr. John Tighe jptighe150@gmail.com

630 Ms. Theresa Treboschi 108 Clovershine Drive Nazareth

.
PA 18064

631 Ms. Carol Troisi 1232 Pine Summit Road Unityville

PA 17774

632 Mr. John Tronoski 718 Jones Aye. lansdale PA

19446

633 Mr. Tom Vafias .
6495 West End Ave Lancaster PA

17603

634 Mr. Mark Vendel 20213 Vendel Rd Conneautville

PA 16406

635 Mr. John Waering 336 N Washington Street Wilkes
Barre

PA 18705

636 Mr. David Way 2315 Rorning Road Pottstown PA

19464

637 Mr. Robert Weiner 1433 Denniston Street Pittsburgh

PA 15217

638 Mr. Barry Weiss 10842 Lockart Ct. Apt B

.

Philadelphia PA 19116



639 Mr. Mark White 845 Lovingston Dr Pittsburgh PA

15216

640 Mr.JamesWhite 1110 Heck’s Drive Dauphin PA

17018

641 Ms. Carol Whiteside 548 Virginia Ave Ambridge PA

.

15003

642 Ms. Jean Wiant 117 East Oak Ln Glenolden PA

19036

643 Mr. Steven Wiley 750 Duckworth Drive Pottstown

PA 19464

644 Ms. Cynthia Williams 341 Barnes Street Pittsburgh PA

15221

645 Ms. Beverly Williamson- 1295 Silver Lane Mckees Rocks

• Pecori PA 15136

646 Ms. Louise Wilson 182 Mallory Lane Mineral Point

PA 15942

647 Mr. Robert Winokur 435 Norristown Rd. Horsham PA

19044

648 Ms. Antionette Yachna 1011 Martarano Dr Throop PA

18447

649 Ms. Andrea Young 552 Tescier Rd Muncy PA 17756

650 gdeannuntis57@gmail.com

651 Mr. Howard Coff 1250 Greenwood Ave Jenkinstown

PA 19046

652 Ms. Natalie Confort 209 Woodburn Rd Claysville PA

15323

653 Mr. Srinath Quality Inn, Milesburg PD Box 627 Milesburg PA 16853

Dharmapadam

654 Mr. Howard Griest 138 Pecora Rd Drums PA 18222

655 Mr. David Kennedy 1466 Frankstown Road Johnstown

PA 15902

656 Mr. Sebastian Loiacono 500 Schoeneck Ave Nazareth PA

18064

657 Ms. Ann Williams 793 Old Route 119 Highway North

Indiana PA 15701

658 Mr. Paul Bonaquest 6493 Lakeside Drive Sharpsville

L PA 16150

659 Ms. Patricia Champman p.puerto122208gmail.com

660 Mr. Cole Cutshall 508 5th Street Huntingdon PA

16652

661 Mr. Ron Ennis 9856 Old 22 Breinigsville PA

. 18031

662 Ms. Kathleen Furness 201 N 3rd Street Allentown PA

18102



663 Ms. Eleanor Guerriero . 2 Robin Hill Lane Levittown PA

.
19055

664 Ms. Chirstine Gutekunst . 901 Apple Tree Rd Moscow PA
.

. 18444

665 Mr. Michael Itle 6543 Hollow Drive East Petersburg

. .
PA 17520

666 Mr. Rudolph Keller 71 Lutz Road Boyertown PA

19512

667 Mr. William King 201 11th Street Windber PA

15963

668 Ms. Janis Kinslow . 514 Schick Road Aston PA 19014

669 Ms. Dorothy Kotansky . 1611 Spruce Street Bloomsburg
.

.
PA 17815

670 Ms. Tania Malven 2228 E. Kleindale Road Tucson AZ

. 85719

671 Mr. Mark Mancini 1529 Berryman Ave South.Park

,.. PA 15129

672 Mr. Alexander Mjlone 13475 Bouvier Street Philadelphia

. PA 19146

673 Ms. Michelle Nelson 4523 Rose Drive Emmaus PA
. 18049

674 Mr. Pat Newcomb . 25405 Alder Street Philadelphia

PA 19148

675 Ms. Ellen Poist 9701 Germantown Ave

Philadelphia PA 19118

676 Ms. Micki Reese 207 N 25th Street Reading PA

19601

677 Mr. Jeff Sievert 731 Fulton Street Philadelphia PA

19147

678 Mr. Dave Vinski 78 Wilson Street Pittsburgh PA

15223

679 Ms. Ingrid Zemanick 2290 Country Club Drive

.
Pittsburgh PA 15241

680 bruster525@verizon.net

681 Mr. Daniel Dupuis Century Wire Products 219 Joann Road Stroudsburg PA

..
18360

682 Ms. Rebecca Qyler NFIB Rebecca.oyler@nflb.org

683 Ms. Julie Vernick Vernick Food & Drink 2031 Walnut Street Philadelphia
PA

19103

684 Ms. Lisa Allarde 129 Milan Way Green Lane PA

18054

685 Mr. Matthew Demers 828 Ramsey Street Wilkinsburg

. PA 15221



686 Ms. Adrianne Gunter 4949 Chestnut Street Philadelphia

PA 19139

687 Mr. Kevin Hefty 401 Reading Ave West Reading

PA 19611

688 Mr. James Myers 993 Wayfleld Drive Jeffersonville

PA 10403

689 Mr. Scott Spreat Woods Services 40 Martin Gross Drive Langhorne

.

PA 19047

690 Ms. Tina Goodrich 2849 Reach Road Williamsport
.

PA 17701

691 Ms. Phyllis Hartman 715 Roosevelt Blvd Freedom PA

15042

697 Ms. Charissa 3101 Beale Ave Altoona PA

Krumenacker 16601

693 Mr. David Martin P.O. Box 818 Chadds Ford PA

19317

694 Mr. Jake Witherell 220W Station Square Pittsburgh

• PA 15219

695 Ms. Jennifer Gallup 73 Sutton Rd Dallas PA 18612

696 Ms. Megan Coveleski 618 Ford Street Conshohocken

PA 19428

697 Rep. Matthew Dowling 53B East Wing, P0 Box 202051

.
Harrisburg PA 17120

698 Rep. Cris Dush 161A East Wing, P0 Box 202066

Harrisburg PA 17120

699 Ms. Margaret Geist 820 N 25th St Allentown PA

18104

700 Mr. Jim Gratton Pennsylvania Restaurant and 100 State Street Harrisburg PA

Lodging Association 17101

701 Ms. Beth Greenburg LeadingAge PA 1100 Bent Creek Boulevard

Mechanicsburg PA 17055

702 Rep. Seth Grove 7 East Wing, P0 Box 202196

Harrisburg PA 17120

703 Rep. Kristin Hill 123B East Wing, P0 Box 262093

Harrisburg PA 17120

704 Ms. Deana Hollister 613 Shadetree Blvd Marietta PA

17547

705 Ms. Kathy Josephson 190 Huff Street Dunlo PA 15930

706 Rep. Jerry Knowles 1SSA East Wing, P0 Box 202124

Harrisburg PA 17120

707 Ms. Somatie Kochhar 3369 New Castle Rd West

Middlesex PA 16159



708 Mr/Ms. Jamie Leonard 415 Zarfoss Drive York PA 17404

709 Rep. Daryl Metcalfe Room 144 Main Capitol, P0 Box

202012 Harrisburg PA 17120

710 Rep. Brett Miller 54A East Wing, P0 Box 202041

Harrisburg PA 17120

711 Mr. Mike Perry Army Heritage Center P0 Box 839 Carlisle PA 17013

712 Rep. Brad Roae 1628 East Wing, P0 Box 202006

Harrisburg PA 17120

713 Rep. Prank Ryan
149A East Wing, PD Box 202101

Harrisburg PA 17120

714 Rep. Rick Saccone 430 Irvis Office Building, PD Box

202039 Harrisburg PA 17120

715 Rep. Tommy Sankey 1498 East Wing, PD Box 202073

Harrisburg PA 17120

716 Mr. Alex Seltzer 4201 2nd Ave. Altoona PA

16602

717 Rep. Craig Staats 412 lrvi5 Office Building, P0 Box

202145 Harrisburg PA 17120

718 Mr. craig Steeves 475 Riverfront Drive Reading PA

19602

719 Mr. Marcos Turner 4934 Peach Street Erie PA 16509

720 Rep. Justin Walsh 812 Main Capitol Building, P0 Box

202058 Harrisburg PA 17120

721 Rep. Judy Ward 413 Irvis Office Building, PD Box

.

202080 Harrisburg PA 17120

722 Ms. Anita Wessner 5 Wilson Ave. Ivyland PA 18974

723 Rep. Jeff Wheeland 415 Irvis Offic Building, P0 Box

.

202083 Harrisburg PA 17120

724 Ms. Dawn Wilson 703 Third Avenue Bangor PA

18013

725 Ms. Jessica Zasadni 525 Furnace Hills Pike Lititz PA

17543

726 Ms. Beth Collins 256 Frederick Road Havertown

PA 19083

727 Mr. Bruce McKillip 207 West Burke Street Easton PA

I 18042

728 Ms. Ann Shenkle 9 Belmont Square Doylestown PA

.
18901

729 Mr./Ms. Rocio Suayfeta 82 Honey Locust Ln Newtown PA

.

18940

730 Ms. Barbara Young 77 Walter Rd Chalfont PA 18914

731 Ms. Amy Hanrahan 502 Keystone Drive Warrendale

PA 15086



732 Ms. Shannon Joyce -

J6600 Brooktree Court Wexford

I PA 15090

733 Mr. Justin Bell
3426 Shadeland Avenue

Pittsburgh PA 15212

734 Ms. Linda Bowers
629 Sassafras Court New Hope

.
. PA 18938

735 Ms. Sharyn Feldman 9726 Bustleton Avehue, Apt. 10

Philadelphia PA 19115

736 Ms. Tawilla Francis 408 Harrison Avenue Glenolden

.
.

PA 19036

737 Mr. Alex Minishakir. 890 Hawthorne Ave.
. Mechanicsburg PA 17055

738 Sister Veronice
460 St. Bernardine Street Reading

Plewinski
PA 19607

739 Ms. Miriam Seidel 317 Dixon Ave Pittsburgh PA

15216

740 Ms. Melinda Carrier 795 Glenn St. Washington PA

15301

741 Mr. Clarence Cassiday 2303 Golden Oaks Rd. Holbrook

. PA 15341

742 Mr. John Graf The Priory Hospitality Group john@thepriory.com

743 Ms. Lori Grant -

100 Freedom Way Greensburg PA

15601

744 Ms. Susan Loring 394 Evans City Road Butler PA

.

16001

745 Ms. Patti McLaughlin 796 Germany Ridge Road

.

Elliottsburg PA 17024

746 Mr. Craig Novak Unique Industries cnovak@favors.com

747 Ms. Julia Seifried 300 West Main Street Camp Hill

, .

PA 17011

748 Mr. James Willshier Pennsylvania Association of 1035 Mumma Road, Suite 1

Community Health Center Wormleysburg PA 17043

749 Mr. Brandon Flood Service Employees 1500 N. Second St., Suite 11

International Union, PA State Harrisburg PA- 17102

Council

750 Ms. Katherine Koba S4JSummlt Lane Riegelsville PA

U 18077

751
jb3victory@comcast.net

752 Ms. Sonia Caso
105 Forest Hills Acres Hazie

Township PA 18201



753 Ms. Ann Gehret 48 West Third Street Williamsport

PA 17701

754 Dr. Sharon Hirsh Rosemont college 1400 Montgomery Avenue

Rosemont PA 19010

755 Commissioner Basil Forest County Commissioner 526 Elm Street, Box 3 Tionesta RA

Huffman .

16353

756 Mr. Paul Jaspers 2392 Mount Joy Road Manheim

PA 17545

757 Ms. Cheryl Martin Lancaster Airport Authority 500 Airport Road, Suite C Lititz —

PA 17543

758 Ms. Judy Rang The Pennsylvania State 301 Union Avenue #348 Altoona

Council of SHRM, Inc, PA 16802

759 Commissioner Robert Forest County Commissioner 525 Elm Street, Box 3 Tionesta PA

Snyder, Jr.
16353

760 Commissioner Norman Forest County Commissioner 526 Elm Street, Box 3. Tionesta PA

Wimer .
.

16353

761 Mr. Robert carl 1 Progress Circle, Suite 201

Pottsville PA 17901

762 Mr. Ronald Grutza Pennsylvania State 2941 North Front Street

Association of Boroughs Harrisburg PA 17110

763 Ms. Diane Kiddy Carson Valley Children’s Aid 71W. Wissahickon Avenue

Flourtown PA 19031

764 Mr. Robert McDonough 3 Quarry Road Reading PA

19605

765 Mr. Cordell Affeldt 109 Cumberland St. Harrisburg

.
PA 17102

766 Ms. Marianne Bellesorte PathWays PA mbellesorte@pathwayspa.org

767 Ms. Theresa BrownGold 75 Creek Rd Chaltont PA 18914

768 •Ms. Roseann Cherasaro 423 Mum Lane, 40 Colonial

.

Heritage Park Doylestown PA

.
.

18901

769 Ms. Patti Conroy 216 Leedom Way Newtown PA

.
18940

770 Mr. Robert Curley 325 Chestnut St., Suite 515

.

Philadelphia PA 19106

771 Ms. Tanya Dapkey 1442 Bristol Oxford Valley Rd.

.
Levittown PA 19057

772 Ms. Jeanne Doyle POBox 175 Upper Black Eddy PA

18972

773, Ms. Kathy Everett 1230 White Birch Lane Carlisle PA

. 17013



774 Rep. John Galloway Chair of House Labor and 301 Irvis Office Building, P.O. Box

Industry Committee 202140 Harrisburg PA 17120

775 Ms. Anne Golub
1 Plumtree P1. Levittown PA

19056

776 Mr. William Haegele
13032 Townsend Road

Philadelphia PA 19154

777 Ms. Cwendolyn Hall
6321 Kelly Drive Norristown PA

.

19401

778 Ms. Sue Hoffman
1505 Firethorne Ln Cheltenham

Twp, PA 19038

779 Ms. Kathryn Howard
126 Hartford Lane Newtown PA

18940

780 Ms. Shari Johnson
320 Sinkler Rd Wyncote PA

19095

781 Ms. Amy Kaiser
69 Wagner Ave. Montgomery PA

,

17752

782 Mr. Harrington Kershner
271 Arlyne Avenue Montoursville

PA 17754

783 Mr. David Larzefere
7 Hibiscus Place Newtown PA

18940

784 Mr. Michael Maggied
2240 East Arbor Circle Mesa AZ

85204

785 Mr. Peter Meyer
228 Riverwoods Dr New Hope PA

.

18938

786 Ms. Sharon Patricj
267 Burgundy Lane Newtown PA

18940

787 Ms. Barbara Price American Association of bpricedvs@gmail.com

University Women-

Pennsylvania

788 Ms. Maureen Quinn KenCrest 960 A Harvest Drive, Suite 100

Blue Bell PA 19422

789 Ms. Maria Rosen
maria.rosen@verizon.net

790 Ms. Helen Ruddy
224 Frost Lane Newtown PA

18940

791 Ms. Shannon Smith
6 Oak Ave. Langhorne PA 19047

792 Ms. Debbie Spaulding
1921 Bridgetown Pike Feasterville

PA 19053

793 Ms. Karen Vander Laan
724 Chestnut Lane Vardley PA

.

19067

794 Mr. Ivan Winegar
47 Gaylord Court Newtown PA

18940

795 Mr. Philip Wion
3012 Shady Ave. Pittsburgh PA

15217



796 Ms. Sally Witt
122 Walnut Lane Vardley PA

.

19067

797 Ms. Julie Zaebst
1515 S. 18th St. Philadelphia PA

19146

798 Mr. Harvey Ziff
19605 Easton Rd Doylestown PA

18901

799 Mr. Jeffrey Bechtel The Hospital and 30 North Third Street, Suite 600

Healthsystem Association of Harrisburg PA 17101

PA

800 Ms. Meredith Mercyhurst University 501 East 38th St. Erie PA 16546

Bollheimer

801 Ms. Lauren Brinjac Insurance Agents and 5050 Ritter Road Mechanicsburg

• Brokers PA 17055

802 Ms. Linda Carchidi
1520 Market Street Camp Hill PA

.
17011

803 Hon. Jim Cox House Labor and Industry P0 Box 202129 Harrisburg PA

Committee 17120

804 Hon. Sheryl Delozier House Labor and Industry PC Box 202088 Harrisburg PA

Committee 17120

805 Ms. Mary Beth
355 West Main St. Girardville PA

Dougherty
17935

806 Hon. Cris Dush House Labor and Industry P0 Box 202066 Harrisburg PA

Committee 17120

807 Mr. Ben Franco
622 Penn Ave. West Reading PA

.

19611

808 Mr. Charles
Cfrederlckson@westmorelandtcu.o

Frederickson
rg

809 Hon. Mark Gillen House Labor and Industry PC Box 202128 Harrisburg PA

Committee 17120

810 Hon. Seth Grove House Labor and Industry P0 Box 202196 Harrisburg PA

Committee 17120

811 Mr. Mike Hawbaker
1952 Waddle Road State College

.

PA 16803

812 Mr. GeorgeHayden George i. Hayden Inc. 235 East Maple Street Hazieton

PA 18201

• 813 Mr. Michael Howard Scaringi Law 2000 Linglestown Road Harrisburg

PA 17011

814 Hon. Dawn Keefer House Labor and Industry PC Box 202092 Harrisburg PA

Committee 17120

815 Hon. Fred Keller House Labor and Industry PC Box 202085 Harrisburg PA

Committee 17120

816 Hon. Kate Klunk House Labor and Industry P0 Box 202169 Harrisburg PA

.

Committee 17120



817 Ms. Gail Landis Greater Readding Chamber 606 Court Street Reading PA

Alliance 19601

818 Ms. Stella LaPaglia Human Resource stelvis59@yahoo.com

Management Association of

Northwest PA

819 Mr. Tim Luccaro The Lumberville 1740 House 3690 River Road Lumberville PA

• 18933

820 Hon. Ryan Mackenzie House Laborand Industry P.O. Box 202134 Harrisburg PA

Committee 17120

821 Hon. David Maloney House Labor and Industry PC Box 202130 Harrisburg PA

.

Committee 17120

822 Hon. John McGinnis House Labor and Industry PC Box 202079 Harrisburg PA

Committee 17120

323 Hon. Steven Mentzer House Labor and Industry P0 Box 202097 Harrisburg PA

Committee 17120

824 Mr.James Morrison
338 Deerfield Dr. Mountioy PA

17552

825 Ms. Dara Myers PSI Pumping Solutions, Inc. 400 Main Street, Suite A York

Springs PA 17372

826 Hon. Eric Nelson House Labor and Industry P0 Box 202057 Harrisburg PA

Committee 17120

827 Hon. Jack Rader House Labor and Industry PC Box 202176 Harrisburg PA

.
Committee 17120

828 Mr/Ms. Asa Saidman The Greater Lehigh Valley asas@lehighvalleychamber.org

Chamber of Commerce

829 Mr. Scott Smith
scottkris96@gmail.com

830 Ms. Charlette Stout County of Lancaster 150 North Queen St., Suite 312

.

Lancaster PA 17603

831 Hon. Jesse Topper House Labor and Industry P0 Box 202078 Harrisburg PA

Committee 17120

832 Mr/Ms. Taylour Trostle Harrisburg Regional Chamber 3211 N. Front Street, Suite 201

and CREOC Harrisburg PA 17110

833 Ms. Shirley Walker PA Advocacy and Resources 4 Lemoyne Dri’ie, Suite 203

forAutism and Intellectual Lemoyne PA 17043

.

Disability

834 Mr. Jeff Hanscom International Franchise jhanscom@franchise.org

Association

L_



835 Mr. Lowell Arye
11 Efflngham Road Yardley PA

19067

836 Mr. Lloyd Baldwin
9344 Lucille Dr. Erie PA 16510

837 Ms. Unda Bobrin
9 Snapdragon Drive Newtown PA

.

18940

838 Hqn. Morgan Cephas House Labor and Industry PC Box 202192 Harrisburg PA

Committee 17120

839 Hon. Daniel Deasy House Labor and Industry PC Box 202027 Harrisburg PA

Committee 17120

840 Hon. Maria Donatucci House Labor and Industry PC Box 202185 Harrisburg PA

Committee 17120

841 Ms. Monica Flint
151 Liberty Dr Newtown PA

18940

842 Mr. Rick Caulet
1780 Red Lion Drive State College

.

PA 16801

843 Ms. Deborah Grill
418 £ Durham St. Philadelphia PA

19119

844 Ms. Danielle Gro5s CLEAR Coalition 219 State Street Harrisburg PA

17101

845 Ms. Meredith Hegg
123 E Berkley Ave Clifton Heights

• PA 19018

846 Mr./Ms. Farah Hynes
245W Market St. Marietta PA

.

17547

84? Hon. Leanne Krueger- House Labor and Industry P0 Box 202161 Harrisburg PA

Braneky Committee 17120

848 Hon. Jeanne McNeill House Labor and Industry PD Box 202133 Harrisburg PA

Committee 17120

849 Mr. Arthur Miller
arthurmiller2004@msn.com

850 Hon. Dan Miller House Labor and Industry PD Box 202042 Harrisburg PA

Committee 17120

851 Mr./Ms. Josifani Moyo
7002 Eagle Road Gibsonia PA

15044

852 Hon. Gerald Mullery House Labor and Industry P0 Box 202119 Harrisburg PA

Committee 17120

853 Hon. Ed Neilson House Labor and Industry P0 Box 202174 Harrisburg PA

Committee 17120

854 Mr. Charles Peterson
‘petersoncharley64gmail.com

Newtown PA 18940

855 Hon. Adam Ravenstahi House Labor and Industry P0 Box 202020 Harrisburg PA

Committee 17120

856 Ms. Linda Robinson
155 Stratford Drive Philadelphia

PA 19115

857 Ms. Helene Rosen
92 Grandview Drive Ivyland PA

18974



858 Ms. Elizabeth Seltzer
2901 Burden Road Brookhaven

PA 19015

859 Hon. Pam Snyder House Labor and Industry P0 Box 202050 Harrisburg PA

Committee
17120

860 Or. Yolanda Stern Broad
215 N 4th St Indiana PA 15701

861 Ms. Rosemarytrump
2915 Sidney St. Pittsburgh PA

.

15203

862 Ms. Kathleen Welsh Bucks County Women’s P0 Box 248 Doylestown PA

Beveridge Advocacy Coalition 18901

863 MrTim Wesemann
3287 Burnt House Hill Rd

.

Doylestown PA 18902

864

shaverwendy@gmail.com

shaverwendy@gmail.co

m

865 Mr./Ms. Alex Baloga Pennsylvania Food 1029 Mumma Road, PD Box 870

.

Merchants Association Camp Hill PA 17001

866 Mr. Gene Barr PA Chamber of Business and 417 Walnut Street Harrisburg PA

Industry
17101

867 Ms. Maureen Battin
3033 Pelican Drive Valencia PA

16059

868 Ms. Jennifer Beer GreaterPittsburgh Regional 11 Stanwix St. 17th Floor

Advocacy Coalition of Pittsburgh PA 15222

• Chambers

869 Ms. Tiffany Bloyer Franklin County Human 218 North Second Street

Resources Department Chambersburg PA 17201

870 Ms. Anna Caporuscio Sheetz, Inc.
5700 Sixth Avenue Altoona PA

16602

871 Ms. Allison Coccia Pennsylvania Association of 2405 N. Front Street Harrisburg

Community Bankers PA 17110

872 Mr: Mike Coyne Susquehanna University 514 University Avenue Selinsgrove

PA 17870

873 Mr. Albert Duncan Thomas E. Strauss, nc. 2811 Lincoln Hwy Ronks PA

17572

874 Ms. Kiersten TrueBlue
1015 A Street Tacoma WA

Hutchinsons Nelson
98402

875 Mr. Donald MacAskill Pennsylvania Ski Areas p.o: Box 27 White Haven PA

Association
18661



876 Ms. Melissa Platt
151 W.Main Street Somerset PA

.
15501

877 Mr. Jeffrey Conn
1229 Prescott Street White Oak

. PA 15131

378 Ms. Doris Dabrowski PA Chapters of the National 1525 Locust St., 14th Floor

Employment Lawyers Philadelphia PA 19102

.

Association

879 Ms. Evelyn Haas
7832 Lister St. Philadelphia PA

19152

880 Mr. Stephen Herzenberg .
herzenberg@keystoneresearch.org

881 Ms. Vicki Hoak Pennsylvania Homecare 600 N. 12th Street, Suite 200

Association Lemoyne PA 17043

822 Ms. Meghan Horn
14 Pond Lane Levittown PA

19054

883 Ms. Sharon Kerrick
136 Middle Rd Dublin PA 18917

884 Ms. catherine National Employment Law 75 Maiden Lane, Suite 601 New

Ruckeishaus Project York NY 10038

885 Mr. Peter Winebrake Winebrake and Santillo, LLC 715 Twining Road, Suite 211

: Dresher PA 19025

886 Mr. Matthew Varnell SEIU Healthcare 1500 North 2nd Street, Suite 12

Harrisburg PA 17102

887 Ms. Melissa Anese County Commissioners PD Box 60769 Harrisburg PA

.

Association of Pennsylvania 17106

888 Mr. Tim Cochran County of Clarion 330 Main Street Clarion PA

16214

889 Mr. Marc Freedman U.S. Chamberof Commerce 1615 H Street N.W. Washington

D.C. 20062

890 Ms. Nancy Hammer. Society for Human Resource 18Q0 Duke Street Alexandria VA

.

Management 22314

891 Mr.JMs. Ten Henning Pennsylvania Council of 2040 Linglestown Road, Suite 109

.

Children, Youth, and Family Harrisburg PA 17110

Services

892 Ms. Usa Horn Partnership to Protect 1800 Duke Street Alexandria VA

Workplace Opportunity 22314

893 Ms. Christina Mihalik Pennsylvania Credit Union 4309 N. Front Street Harrisburg

Association .
PA 17110



894 Mr./Ms. Jean Nielsen Barber National Institute 100 Barber Place Erie PA 16507

895 Ms. Rebecca Powers Chestnut Hill College 9601 Germantown Avenue, St.

Joseph Hall 432 Philadelphia PA

19118

896 Ms. Kathy Tafel
6600 Brooktree Court Wexford

.

PA 15090

897 Ms. Tanya Ulrich Presbyterian SeniorCare 1215 Hulton Road Oakmont PA

Network
15139

898 Ms. Jessica Weaknecht County of Berks 633 Court Street, 8th Floor

Reading PA 19601



Annex A

TITLE 34. LABOR AND INDUSTRY

PART XII. BUREAU OF LABOR LAW COMPLIANCE

CHAPTER 231. MINIMUM WAGE

GENERAL PROVISIONS

§ 231.1. Definitions.

* •* * * *

(b) In addition to the provisions of subsection (a), the following words and terms, when used
in this chapter, have the following meanings, unless the context clearly indicates
otherwise:

* * * .* *

Department—The Department of Labor and Industry of th Commonwealth.

Domestic services—Work in or about a private dwelling for an employer in his THE capacity as
a householder, as distinguished from work in or about a private dwelling for such employer in
the employers pursuit of a trade, occupation, profession, enterprise or vocation.

Ceneral operation Work in ñmctional areas such as t, finance, accounting, budgeting,
auditing, insurance, quality control, purchasing, procurement, advertising, marketing,
research, safety and health, personnel management, human resources, employee benefits,
labor relations, public relations, govermncnt relations, computer network, Internet and
database administration, legal and regulatory compliance, and similar activities.

Handicapped worker An individual whose earning capacity for the work to be performed
is impaired by physical or mental deficiency or injury

Hotel or motel—An establishment which as a whole or part of its business activities offers
lodging accommodations for hire to the public, and services in connection therewith or
incidental thereto.

* * * * *

Lodging—A housing facility available for the personal use of the employee at all hours.

Management Activities such as interviewing, selecting and training of employees; setting
and adjusting employees’ rates of pay and hours ofwork directing the work of emploveesi
maintaining production or sales records for use in supervision or control; appraising

I



employees’ productiijty and efficiency for the purpose of recommending promotions or
other changes in status; handling employee complaints and grievunees disciplining
employees; planning the work; determining the techniques to be used to perform work;
apportioning the work among the cmplpyces determining the type of materials, supplies,
machinery, equipment or tools to be used or merchandise to be bought, stocked and soId
controlling the flow and distribution of materials or merchandise and supplies; providing
for the safety and security of the employees and the property: planning and controlling
the budget, and monitoring or implementing legal compliance measures; and similar
aetivitics.

MINIMUM WA GE AD VISORY BOARD—A BOARD CREATED IN THE DEPARTMENT
OF LABOR AND INDUSTRY UNDER SECTION 6 OF THE ACT, 43 P.S. 333.106
(RELATING TO MINIMUM WAGE ADVISORY BOARD).

Nonprofit organization—A corporation, unincorporated association, community chest, fimd or
foundation organized and operated exclusively for religious, charitable or educational
purposes, no part of the net earnings of which inures to the benefit of any private shareholder
or individual.

* * * * *

Week—A period of 7 consecutive days starting on any day selected by the employer.

WORKER WITH A DISABILITY - AN INDIVIDUAL WHOSE EARNING CAPACITY
FOR THE WORK TO BE PERFORMED IS IMPAIRED BY PHYSICAL OR MENTAL
DEFICIENCY OR INWRY.

§ 231.71. Procedure.

(a) An employer who wishes to employ handicapped workers WITH A DISABILITY at less
than the prescribed minimum wage shall complete an application on forms Thrnished by
the Secretary.

(b) The application shall set forth the following information:

(I) The nature of the disability in detail.

(2) A description of the occupation at which the handicapped worker WITH A
DISABILITY is to be employed.

(3) The wage the employer proposes to pay the handicapped worker WITH A
DISABILITY per hour.

(4) Other information as may be required by the Secretary.
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(c) The application shall be signed jointly by the employer and the handicapped worker
WITH A DISABILITY for whom such application is being made, except as otherwise
authorized by the Secretary.

§ 231.72. Conditions for granting certificate.

A certificate may be issued if the application is in proper form and sets forth facts showing that:

(1) The handicap DISABILITY impairs the earning capacity of the worker for the
work the employee is to perform.

(2) The proposed minimum wage is commensurate with the production capacity of the
employee.

§ 231.73. Special certificate.

If the application and other available information indicate that the requirements of these §
231.71—231.76 (relating to employment of hantheupped workers WTH A DISABILITY) are
satisfied, the Secretary will issue a certificate. If issued, copies of the certificate will be mailed to
the employer and the haiidieapped worker WITH A DISABILITY, and if the certificate is not
issued, the employer and the handicapped worker WITH A DISABILITY will be given written
notice of the denial.

§ 231.74. Specifications of the certificate4

(a) A certificate will specify, among other things, the name of the hendieapped worker WITH
A DISABILITY, the name of the employer, the occupation in which the handicapped
worker WITH A DISABILITY is to be employed, the authorized subminimum wage rate
and the period of time during which such wage rate may be paid.

(b) A certificate shall be effective for a period to be designated by the Secretary. The
handicapped worker WITH A DISABILITY employed under the certificate may be paid
subminimum wages only during the effective period of the certificate.

(c) The wage rate set in the certificate will be fixed at a figure designated to reflect adequately
the earning capacity of the handicapped worker WITH A DISABILITY.

(d) A money received by a handleapped worker WITH A DISABILITY by reason of a state
or Federal pension or compensation program for handicapped persons WITH A
DISABILITY may not be considered as offsetting any part of the wage due the
handicapped worker WITH A DISABILITY by the employer.

(e) Except as otherwise provided in section 5(a)—(c) of the act (43 P. S. § 333.105(a)-(c)), the
handicupped worker WITH A DISABILITY shall be paid not less than 1 V2 times the
regular rate for hours worked in excess of 40 in the workweek.
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(1) The terms of a certificate, including the subminimum wage rate specified therein, may be
amended by the Secretary upon written notice to the parties concerned if the facts justify
the amendment.

* * * * *

SPECIAL DEFINITIONS

§ 231.82. Executive.

Employment in a bona fide executive capacity means work by an individual:

(1) Whose primary duty [consists of] k the management of the enterprise in which he
is employed or of a customarily recognized department or subdivision.

(1) FOR THIS SECTION THE TERM “MANAGEMENT” IS DEFINED
AS FOLLOWS: TO INCLUDE, BUT IS NOT LTh’HTED TO,
ACTIVITIES SUCH AS INTERVIEWING, SELECTING, AND
TRAINING OF EMPLOYEES; SETTING AND ADJUSTING
EMPLOYEES’ RATES OF PAY AND HOURS OF WORK;
DIRECTING THE WORK OF EMPLOYEES; MAINTAINING
PRODUCTION OR SALES RECO1ThS FOR USE IN SUPERVISION
OR CONTROL; APPRAISING EMPLOYEES’ PRODUCTIVITY
AND EFFICIENCY FOR THE PURPOSE OF RECOMMENDING
PROMOTIONS OR OTHER CHANGES IN STATUS; HANDLING
EMPLOYEE COMPLAINTS AND GRIEVANCES; DISCIPLINING
EMPLOYEES; PLANNING THE WORK; DETERMINING THE
TECHNIQUES TO BE USED TO PERFORM WORK;
APPORTIONING THE WORK AMONG THE EMPLOYEES;
DETERMINING THE TYPE OF MATERIALS, SUPPLIES,
MACHINERY, EQUIPMENT OR TOOLS TO BE USED OR
MERCHANDISE TO BE BOUGHT, STOCKED AND SOLD;
CONTROLLING THE FLOW AND DISTRIBUTION OF
MATERIALS OR MERCHANDISE AN]) SUPPLIES; PROVIDING
FOR THE SAFETY AND SECURITY OF THE EMPLOYEES OR
THE PROPERTY; PLANNING AND CONTROLLING THE
BUDGET, AND MONITORING OR IMPLEMENTING LEGAL
COMPLIANCE MEASURES.

(2) Who customarily and regularly directs the work of two or more other employees.

(3) Who has the authority to hire or fire other employees or whose suggestions and
recommendations as to the hiring, ev firing, and—as—te--Ihe advancement, and
promotion or any other change of status of other employees will be ARE given
particular weight.
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(1) Who customarily and regularly exercises discretionary powers.

[(5) Who does not devote more than 20%, or, in the case of an employee of a retail
or service establishment, who does not devote as much as 40% of his hours of
work in the worhveek to activities which are not directly and closely related
to the performance of the work described in paragraphs (1)—(4), provided
that this paragraph may not apply in the case of an employee who is in sole
charge of an independent establishment or a physically separated branch
establishment or who owns at least 20% interest in the enterprise in which he
is employed. -

(6) Who is compensated for his services on a salary basis at a rate of not less than
$155 per week, exclusive of board, lodging or other facilities, provided that an
employee who is compensated on a salary basis at a rate of not less than $250
per week, exclusive of board, lodging or other facilities, and whose primary
duty consists of the management of the enterprise in which he is employed or
of a customarily recognized department or subdivision thereof, and includes
the customary and regular direction of the work of two or more other
employees therein shall be deemed to meet all the requirements of this section.]

f-(4) Who is compensated for his services on a salary basis at a rate of not less
than: . -

(i) SM-U $684 per week exclusive of board, lodging or other facilities,
effective (Editor’c Note: The blank refers to the cffcctivc date of
adoption of this proposed rulemaking DATE OF PUBLICATION OF
THE FINAL FORM RULEMAKING IN THE PENNSYLVANIA
BULLETIAI

(ii) $766 $780 per week exclusive of board, lodging or other facilities,
effective (Editor’c Note: The blank refers to 365 days ONE
YEAR after the effective date of adoption of this proposed rulemaking
DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
IN THE PEAUVSYLVANM BULLETIM

(iii) $924 S875 per week exclusive of board, lodging or other facilities,
effective (Editor’c Note: The blank refers to 730 days TWO
YEARS after the effective date of adoption of this proposed rulemaking
DATE OF PUBLICATION OF THE FINAL FORM RULEMAMI’4G
IN THE PEAWSYL VANL4 BULLETIAI

(iv) Effective (Editors Note: The blank refers to 1,095 days THREE
YEARS after the effective date of adoption of this proposed rulemaking
DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
IN THE PENNSYLVANIA BULLEThV’), and Januerv-1-sf each 3rd
year thereafter, the 30th percentile of weekly earnings of full time
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nonhourly workers in the Northeast Ccnsu region in the second
quarter of the prior year as published by the United States Department
of Labor, Bureau of Labor Statisties, exclusive of board, lodging or
otheefeeflities. The Deportment will publish this figure on its web site
and in the Pennsylvania Bulletin. AT A RATE EQUAL TO THE
WEIGHTED AVERAGE 10TH PERCENTILE WAGES FOR
PENNSYLVANIA WORKERS WHO WORK IN EXEMPT
EXECUTIVE, ADMINISTRATIVE OR PROFESSIONAL
CLASSIFICATIONS AS DETERMiNED BY THE DEPARTMENT
WITH ADVICE AND CONSULTATION BY THE MINIMUM
WAGE ADVISORY BOARD AND BASED ON AN ANNUAL WAGE
SURVEY OF ALL WORKER CLASSIFICATIONS CONDUCTED
BY THE DEPARTMENT.

(A) AT LEAST 90 DAYS PRIOR TO THE EFFECTIVE DATE OF
EACH THREE-YEAR PERIOD IN SUBPARAGRAPH (iv),
THE DEPARTMENT WILL SUBMIT TO THE MINIMUM
WAGE ADVISORY BOARD, THE ADJUSTED WEEKLY
SALARY RATE PURSUANT TO SUBPARAGRAPH (iv) AND
THE INFORMATION SUPPORTING THE ADJUSTED
SALARY RATE.

(B) UPON REVIEW OF THE INFORMATION SUBMITTED BY
THE DEPARTMENT AND AT A MEETING TO BE HELD
NO LATER THAN 60 DAYS BEFORE THE EFFECTIVE
DATE OF THE ADJUSTED WEEKLY SALARY RATE, THE
MINIMUM WAGE ADVISORY BOARD MAY PROVIDE
ADVICE AND CONSULTATION TO THE SECRETARY
REGARDING THE ADJUSTED WEEKLY SALARY RATE.

(C) AT LEAST 30 DAYS PRIOR TO THE EFFECTIVE DATE OF
EACH THREE-YEAR PERIOD IN SUBPARAGRAPH (iv),
THE DEPARTMENT WILL PUBLISH THE ADJUSTED
WEEKLY SALARY RATE ON ITS WEB SITE AND IN THE
PENNSYL VANU BULLETIN.

f(5) Up to 10% of the salary amount reqñircd under paragraph (53 (4) may be
satisfied by the payment of nondiscretionary bonuses, incentives and
commissions that are paid quarterly ANNUALLY or more frequently. THE
EMPLOYER MAY USE ANY 52-WEEK PERIOD AS THE YEAR, SUCH
AS A CALENDAR YEAR, FISCAL YEAR, OR ANNIVERSARY OF HIRE
YEAR. IF THE EMPLOYER DOES NOT IDENTIFY SOME OTHER
YEAR PERIOD IN ADVANCE, THE CALENDAR YEAR WILL APPLY. If
by the last pay period of the quarter YEAR the sum of the employee’s weekly
salary plus nondiscretionary bonus, incentive and commission payments
received does not equal 1-3 52 times the weekly salary amount required under
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this section, the employer may. make 1 final payment sufficient to achieve the
required level no later than the next pay period after the end of the quarter
YEAR. A final payment made after the end of the 13 week period YEAR
count only toward the prior quarter’ti YEAR’S salary amount and not toward
the salary amount in the quarter YEAR it was paid.

§ 231.83. Administrative.

Employment in a bona tide administrative capacity means work by an individual:

(1) Whose primary duty Iconsists ol] is the performance of office or nonmanual work
directly related to management polieles or general BUSINESS operation
OPERATIONS of his THE employer or the customers of the employer.

(i) FOR THE PURPOSE OF THIS SECTION THE TERM “DIRECTLY
RELATED TO MANAGEMENT OR GENERAL BUSINESS
OPERATIONS” IS DEFINED AS FOLLOWS: TO INCLUDE, BUT
IS NOT LIMITED TO, WORK IN FUNCTIONAL AREAS. SUCH AS
TAX; FINANCE; ACCOUNTING; BUDGETING; AUDITING;
INSURANCE; QUALITY CONTROL; PURCHASING;
PROCUREMENT; ADVERTISING; MARKETING; RESEARCH;
SAFETY AND HEALTH; PERSONNEL MANAGEMENT; HUMAN
RESOURCES; EMPLOYEE BENEFITS; LABOR RELATIONS;
PUBLIC RELATIONS, GOVERNMENT RELATIONS;
COMPUTER NETWORK, INTERNET AND DATABASE
ADMIMSTRATION; LEGAL AND REGULATORY
COMPLIANCE.

(2) Who customarily and rcgularly cxcrciscs WHOSE PRIMARY DUTY
INCLUDES THE EXERCISE OF discretion and independent judgment !ifl
respect to matters of significance.

[(3) Who regularly and directly assists an employer or an employee employed in a
bona fide executive or administrative capacity, who performs under only
general supervision work along specialized or technical lines requiring special
training, experience or knowledge, or who executes under only general
supervision special assignments and tasks.

(4) Who does not devote more than 20% of time worked in a worhvcek, or, in the
case of an employee of a retail or service establishment, who does not devote
more than 40% of time worked in the workweek to activities which are not
directly and closely related to the performance of the work described in
paragraphs (1)—(3).

(5) Who is paid for his services a salary of not less than $155 per week, exclusive
of board1 lodging, or other facilities, provided that an employee who is
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compensated on a salary or fee basis at a rate of not less than $250 per week,
exclusive of board, lodging or other facilities and whose primary duty consists
of the performance of work described in paragraph (1), which includes work
requiring the exercise of discretion and independent judgment, shall be
deemed to meet all of the requirements of this section.]

(3) Who is compensated for his services on a salary basis at a rate of not less
than

(i) $410 $684 per week exclusive of board, lodging or other facilities,
effective (Edi(or’s Note: The blank refers to the cffectivc datc of
adoption of this proposed rulemaking DATE OF PUBLICATION OF
THE FINAL FORM RULEMAKING IN THE PEAWSYLVANM
BULLEflM

(ii) 5764 $780 per week exclusive of board, lodging or other facilities,
effective (Editor’s Note: The blank refers to 365 days ONE
YEAR after the effective date of adoption of this proposed rulemaking
DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
IN THE PENNSYLVANIA BULLETThI

(iii) 5924 5875 per week exclusive of board, lodging or other facilities,
effective (Editor’s Note: The blank refers to 730 days TWO
YEARS after the effective date of adoption of this proposed rulemaking
DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
IN THE PENNSYLVANIA BULLETINJ

(iv) Effective (Editor’c Note: The blank refers to 1,095 days THREE
YEARS after the effective date of adoption of this proposed rulemaking
DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
TN THE PENNSYLVANIA BULLETIN), and January 1 of each 3rd
year thereafter, the 30th percentile of weeldy earnings of full time
nonhourly workers in the Northeast Census region in the second
quarter of the prior year as published by the United States Department
of Labor, Bureau of Labor Statistics, exclusive of board, lodging or
other facilities The Department will publish this figure on its web site
and in the Pennsylvania Bulletin. AT A RATE EQUAL TO THE
WEIGHTED AVERAGE 10TH PERCENTILE WAGES FOR
PENNSYLVANIA WORKERS WHO WORK IN EXEMPT
EXECUTIVE, AIThUNISTRATIVE OR PROFESSIONAL
CLASSIFICATIONS AS DETERMINED BY THE DEPARTMENT
WITH ADVICE AND CONSULTATION BY THE MINIMUM
WAGE ADVISORY BOARD AND BASED ON AN ANNUAL WAGE
SURVEY OF ALL WORKER CLASSIFICATIONS CONDUCTED
BY THE DEPARTMENT.
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(A) AT LEAST 90 DAYS PRIOR TO THE EFFECTIVE DATE OF
EACH THREE-YEAR PERIOD IN SUBPARAGRAPH (iv),
THE DEPARTMENT WILL SUBMIT TO THE MINIMUM
WAGE ADVISORY BOARD, THE ADJUSTED WEEKLY
SALARY RATE PURSUANT TO SUBPARAGRAPH (iv) AND
THE INFORMATION SUPPORTING THE ADJUSTED
SALARY RATE.

(B) UPON REVIEW OF THE INFORMATION SUBMITTED BY
THE DEPARTMENT AND A MEETING TO BE HELD NO
LATER THAN 60 DAYS BEFORE THE EFFECTIVE DATE,
THE MINIMUM WAGE ADVISORY BOARD MAY
PROVIDE ADVICE AND CONSULTATION TO THE
SECRETARY REGARDING THE WEEKLY SALARY
RATE.

(C) AT LEAST 30 DAYS PRIOR TO THE EFFECTWE DATE OF
EACH THREE-YEAR PERIOD, THE DEPARTMENT WILL
PUBLISH THIS FIGURE ON ITS WEB SITE AND IN THE
PENNSYLVANIA BULLETIN.

(4) Up to 10% of the salary amount required under paragraph (3) may be satisfied
by the payment of nondiscretionary bonuses, incentives and commissions that
are paid YEARLY or more frequently. THE EMPLOYER MAY USE ANY
52-WEEK PERIOD AS THE YEAR, SUCH AS A CALENDAR YEAR,
FISCAL YEAR, OR ANNIVERSARY OF ifiRE YEAR. IF THE
EMPLOYER DOES NOT IDENTIFY SOME OTHER YEAR PERIOD TN
ADVANCE, THE CALENDAR YEAR WILL APPLY. If by the last pay
period of the quarter YEAR the sum of the employee’s weekly salary plus
nondiscretionan’ bonus, incentive and commission payments received does not
equal 4352 times the weekly salary amount required by this section, the
employer may make 1 final payment sufficient to achieve the required level no
later than the next pay period after the end of the quaFter-YEAR. A final
payment made after the end of the 13 week period YEAR may count only
toward the prior qua,4es YEAR’S salary amount and not toward the salan
amount in the quarter YEAR it was paid.

§ 231.84. Professional.

Employment in a bona fide professional capacity means work by an individual:

(I) Whose primary duty [consists ot] is the performance of work requiring
[knowledge] either of the following:

(i) Kiiowledpe ofan advanced type in a field ofscience or learning customarily
acquired by a prolonged course of specialized instruction and study [or the]
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(ifl The performance of work that is original and creative in character in a
recognized field of artistic endeavor INVENTION, IMAGINATION,
ORIGINALITY OR TALENT IN A RECOGNIZED FIELD OF
ARTISTIC OR CREATIVE ENDEAVOR.

(2) Whose work requires the consistent exercise of discretion and judgment in its
performance.

(3) Whose work is predominately intellectual and varied in character, as opposed
to routine mental, manual, mechanical or physical work, and is of such a
character that the output produced or the result accomplished cannot be
standardized in relation top given period of time.

[(4) Who does not devote more than 20% of time worked in the workweek to
activities which are not an essential part of and necessarily incident to the work
described in paragraphs (1)—(3).

(5) Who is compensated for his services on a salary or fee basis at a rate of not less
than $170 per week, exclusive of board, lodging or other facilities, provided
that an employee who is compensated on a salary or fee basis at a rate of not
less than $250 per week, exclusive of board, lodging or other facilities, and
whose primary duty consists of the performance of work described in
paragraph (1), which includes work requiring the consistent exercise of
discretion and judgment, or the performance of work requiring invention,
imagination or talent in a recognized field of artistic endeavor, shall be deemed
to meet all of the requirements of this section.]

j2) Who is compensated for his services on a salary or fee basis at a rate of not
less than:

(i) $M-O $684 per week exclusive of board, lodging or other facilities,
effective (Editor’c Note: The blank refers to the effective date of
adoption of this proposed rulemaking DATE OF PUBLICATION OF
THE FiNAL FORM RULEMMUNG IN THE PEiYNSYLVANM
BULLEflNb

(ii) $766 $780 per week exclusive of board, lodging or other facilities,
effective (Editors Note: The blank refers to 365 days ONE
YEAR after the-effective date of adoption of this proposed rulemaking
DATE OF PUBLICATiON OF THE FINAL FORM RULEMAKING
IN THE PEAWSYLVANIA BULLEThV

(iii) $921 $875 per week exclusive of board, lodging or other facilities,
effective (Editor’c Note: The blank refers to 730 days TWO
YEARS after the effective date of adoption of this proposed rulemaking
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DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
IN THE PENNSYL VANL4 B ULLETIM

(iv) Effective (Editor’g Note; The blank refers to 1,095 days THREE
YEARS after the effective date of adoption of this proposed rulemnldn2
DATE OF PUBLICATION OF THE FINAL FORM RULEMAKING
IN THE PENNSYLVANIA BULLETIN), and January 1 of each 3rd
year thereafter, the 30th percentile of weekly earnings of full time
nonhourly workers in the Northeast Census region in the second
quarter of the prior yearns published by the United States Department
of Labor, Bureau of Labor Statistics, exclusive of board, lodging or
other facilities. The Department will publish this figure on its web site
and in the Pennsylvania Bulletin. AT A RATE EQUAL TO THE
WEIGHTED AVERAGE 10TH PERCENTILE WAGES FOR
PENNSYLVANIA WORKERS WHO WORK IN EXEMPT
EXECUTIVE, ADMINISTRATIVE OR PROFESSIONAL
CLASSIFICATIONS AS DETERMINED BY THE DEPARTMENT
WITH ADVICE AND CONSULTATION BY THE MINIMUM
WAGE ADVISORY BOARI) ANI) BASED ON AN ANNUAL WAGE
SURVEY OF ALL WORKER CLASSIFICATIONS CONDUCTED
BY THE DEPARTMENT.

(A) AT LEAST 90 DAYS PRIOR TO THE EFFECTIVE DATE OF
EACH THREE-YEAR PERIOD IN SUBPARAGRAPH (iv),
THE DEPARTMENT WILL SUBMIT TO THE MINIMUM
WAGE ADVISORY BOARD, THE ADJUSTED WEEKLY
SALARY RATE PURSUANT TO SUBPARAGRAPH (iv) AND
THE INFORMATION SUPPORTING THE ADJUSTED
SALARY RATE.

(B) UPON REVIEW OF THE INFORMATION SUBMITTED BY
THE DEPARTMENT AND A MEETING TO BE HELD NO
LATER THAN 60 DAYS BEFORE THE EFFECTIVE DATE,
THE MINIMUM WAGE ADVISORY BOARD MAY
PROVIDE ADVICE AND CONSULTATION TO THE
SECRETARY REGARDING THE WEEKLY SALARY
RATE.

(C) AT LEAST 30 DAYS PRIOR TO THE EFFECTIVE DATE OF
EACH THREE-YEAR PERIOD, THE DEPARTMENT WILL
PUBLISH TifiS FIGURE ON ITS WEB SITE AND IN THE
PENNSYL VANL4 BULLETIN.

f (3) Up to 10% of the salary or fee amount required under paragraph 43 (2) rni
be satisfied by the payment of nondiscretionary bonuses, incentives and
commissions that are paid quarterly YEARLY or more frequently. THE
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EMPLOYER MAY USE ANY 52-WEEK PERIOD AS THE YEAR, SUCH
AS A CALENDAR YEAR, FISCAL YEAR, OR ANNIVERSARY OF HIRE
YEAR. IF THE EMPLOYER DOES NOT IDENTIFY SOME OTHER
YEAR PERIOD IN ADVANCE, THE CALENDAR YEAR WILL APPLY. If
by the last pay period of the untep YEAR the sum of the employee’s weekly
salary plus nondiscretionan’ bonus, incentive and commission payments
received does not equal 1-3 52 times the weekly salary amount required by this
section, the employer may make 1 final payment sufficient to achieve the
required level no later than the next pay period after the end of the quai4ev
YEAR. A final payment made after the end of the 13 week period YEAR may
count only toward the prior quorter’s YEAR’S salary amount and not toward
the salary amount in the quarter YEAR it was paid.
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$‘ pennsylvaniaa DEPARTMENT OF LABOR & INDUSTRY
THE SECRETARY

December 9, 2019

The Honorable George D. Bedwick
Chairman, Independent Regulatory Review Commission
333 Market Street, 14th Floor
Harrisburg, PA 17101

Re: Notice of Final Rulemaking
Title 34 Labor and Industry
Regulations for Minimum Wage
34 Pa. Code, Part XII, Chapter 231

Dear Chairman Bedwick:

Enclosed is a final-form rulemaking package consisting of a Face Sheet, Preamble, Annex A,
Regulatory Analysis Form and Comment and Response Document.

The Department of Labor & Industry (Department), Bureau of Labor Law Compliance is
submitting this final-form rulemaking for Chapter 231 of 34 Pa. Code to update’ the executive,
administrative and professional exemptions from the minimum wage and overtime requirements of the
Minimum Wage Act of 1968.

The contact for this regulation, Deputy Secretary for Safety and Labor-Management Relations,
Jennifer Berrier, can be reached at 651 Boas Street, Room 1700, Harrisburg, PA 17121, telephone no.
(717) 787-8665, email address: jeberrier©oa.gov.

The Department’s staff will provide your staff with any assistance required to facilitate your
review of this regulation.

W. Gerard Oleksiak
Secretary

cc w/encl: The Honorable Meg Snead, Secretary of Planning & Policy
Robert V. O’Brien, Executive Deputy Secretary
Jennifer L. Berrier, Deputy Secretary Safety & Labor-Management Relations
Marsha A. Sajer, Chief Counsel
Marc Farrell, Regulatory Specialist, Governor’s Office of Policy
Ronald Foster, Assistant Director of Legislative Affairs, Governor’s Budget Office
Joanne Manganello, Director of Legislative Affairs
Kelly Martini, Policy Director
Kelly K. Smith, Executive Deputy Chief Counsel
Robert C. Schramm, Deputy Chief Counsel, Safety & Labor-Management Relations
Bryan M. Smolock, Director, Bureau of Labor Law Compliance

Department of Labor & Industry
651 Boas Street, Room 170D I Harrisburg, PA 17121-D750 T717.705.2630 IF 717.787.6826 .dILpa.gov

Auxiliary aids and services are available upon request to individuals with disabilities.
Equal Opportunity Employer/Program



TRANSMITTAL SHEET FOR REGULATIONS SUBJECT TO THE
REGULATORY REVIEW ACT

I.D.N1Th{BER: 12-106
CFAV

SUBJECT: MINIMUM WAGE DEC —92019

AGENCY DEPARTMENT OF LABOR AND INDUsTRy Independent Regulatory
. Review Commission

TYPE OF REGULATION

( ) Proposed Regulation

(x) Final Regulation

( ) Final Regulation with Notice of Proposed Rulemaking Omitted

( ) 120-day Emergency Certification of the Attorney General

( ) 120-day Emergency Certification of the Governor

( )• Delivery of Tolled Regulation

( ) With Revisions ( ) Without Revisions

FILING OF REGULATION

DATE SIGNATURE DESIGNATION

HOUSE COMMITTEE -

12/61)14 /IJLI Lb9k MAJORITY CHAIR Jim Cox

lift)?!? //r-Mrzt’ MINORITY CHAIR Patrick S. Uark&ns

. SENATE COMMITTEE - L4ooo- CS--c;Abd_*t—-/

1Z191 L’ MAJORITY CHAIR Camera Bartolotta

))/if / I)) PL-{ ORJTY CHAIR ristine Tarta2lione

i2/// K IEPENDENT REGULATORY REVIEW COMISSION

AflORNEY
GENERAL (for Final Omitted only)

EEGISLATwE REFERENCE BUREAU (for Proposed only)


