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(2) Agency Number: 3 IRRC Number: 3152 =
Identification Number: 54 UN'I
(3) PA Code Cite:

10 Pa. Code Chs. 1, 102, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 301, 302, 303, 304, 305, 401,
404, 501, 504, 513, 601, 602, 603, 604, 605, 606, 609, 610, 701, 901, 1001

(4) Short Title:
Securities Regulation Omnibus Amendments

(5) Agency Contacts (List Telephone Number and Email Address):
Primary Contact: Scott A. Lane, Senior Deputy Chief Counsel, (717) 787-1471, slane@pa.gov
Secondary Contact: Leo Pandeladis, Chief Counsel, (717) 787-1471, lepandelad@pa.gov

(6) Type of Rulemaking (check applicable box):
1 Proposed Regulation ] Emergency Certification Regulation;
X Final Regulation ["] Certification by the Governor
[] Final Omitted Regulation [[] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The Department of Banking and Securities proposes to amend and delete various sections of the
Securities Regulation (10 Pa. Code §§ 1.1, 102.021 — 1001.010) to read as set forth in Annex A. The
proposed rulemaking will: replace terminology made obsolete by the 2012 merger of the former
Pennsylvania Securities Commission with the former Department of Banking (2012 merger™); correct
formatting and word choice issues; delete multiple statements of policy; reduce compliance
requirements; permit electronic format submissions as well as electronic filing; and align the language of
the regulation with the North American Securities Administrators Association (“NASAA") model rules
and the Securities and Exchange Commission rules and regulations.

(8) State the statutory authority for the regulation. Include specific statutory citation.

Sections 202(C) of the Department of Banking and Securities Code (71 P.S. § 733-
202(C))(promulgation of rules and regulations); Section 609(a) of the Pennsylvania Securities Act of
1972 (*1972 Act”)70 P.S. § 1-609(a)) (ability to make, amend and rescind regulations, rules and
orders); and Section 9(b) of the Takeover Disclosure Law (*“TDL”){(70 P.S. § 79(b)) ((ability to make,
amend and rescind regulations, rules and orders).




| (9} Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

There are no federal or state laws or court orders, or federal regulations mandating this proposed
rulemaking. There are no relevant state or federal court decisions.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
| possible and approximate the number of people who will benefit.

The Department’s proposed changes to the Securities Regulation are needed for the following reasons:

(a) To Replace Terminology

| The proposed rulemaking replaces all references to “Commission” relating to the former Pennsylvania
Securitiecs Commission with “Department” to reflect the 2012 merger. A new definition of
“commission” has been added to the general provisions applicable to the entire agency at 10 Pa. Code §
1.1(a), consistent with the adjudicatory role of the Banking and Securities Commission for the entire
| agency. All references to “by order of” to provide discretion for the Department as to how to act, such
as by letter, which is consistent with the other areas of the agency. Any section which indirectly
references a procedure of the former Pennsylvania Securities Commission is proposed to be deleted,
including sections 601.010 (commission quorum; action; disqualification), Section 601.020 (secretary,
assistant secretaries), Section 602.060 (charges for Commission publications), Section 606.041
(delegation and substitution), Section 610.010 (destruction of documents and records) and Section
1 901.011 (applicability of general rules).

The terminology in the current Securities Regulation is inaccurate because it refers to the former
Pennsylvania Securities Commission and its policies and procedures. The regulated community as a !
whole will benefit from the proposed regulation reflecting the Department’s incorporation of the former
Pennsylvania Securities Commission and the changes to policies and procedures as a result of the
incorporation.

(b} To Conform to the Pennsyivania Code and Bulletin Style Manual

The current Securities Regulation is not drafted in a manner consistent with the Pennsylvania Code and
| Bulletin Style Manual, likely because of numerous amendments at different time periods. Because the
regulation required changes to most of the sections to reflect the merger, the Department also updated
the formatting and word choice to conform to the Pennsylvania Code and Bulletin Style Manual. For
example, the proposed regulation will: '

(1) Divide the content of § 602.022 (denial for abandonment) into proposed §§ 208.010 (denial
for abandonment) and 303.016 (considered as abandoned), then delete § 602.022 because
Chapter 200 contains the rules related to corporate finance and Chapter 300 contains the rules
related to licensing.
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(2) Relocate all definitions contained in the current regulation to proposed § 102.021
(definitions) for ease of reading and to adhere to Independent Regulatory Review Commission
and Legislative Reference Bureau standards.

The correction of formatting and word choice issues makes the regulation more user friendly for the
regulated community as intended by the Pennsylvania Code and Bulletin Style Manual. [n addition, it
removes formatting and phrasing which could be read two different ways by the regulated community.

(c) To Delete the Statements of Policy Contained in Section 604

The Department reviewed the Statements of Policy (SOPs) contained in the regulation and determined
that all of the SOPs in section 604 either needed to be deleted as obsolete because of the merger, could
be better reflected in other sections of the regulation or should be placed on the website as guidance
rather than as SOPs. The preamble specifically outlines the Department’s plan for dissemination of the
information currently contained in each of the SOPs.

The former Pennsylvania Securities Commission drafted the SOPs contained in the current Securities
Regulation. Upon review of those SOPs, the Department determined that the SOP format was not the
best manner of disseminating any remaining relevant information to the regulated community. The
regulated community will benefit from the Department consolidating information into either the
proposed rulemaking or on the website because it removes an additional layer of guidance to be
considered.

(d) To Reduce Compliance Requirements

To reduce compliance requirements on the regulated community the Department proposes to delete §
206.020 (tax opinion in offerings of limited partnership interests) to remove the tax opinion requirement
for limited partnership interests because the requirement only applies in narrow instances and is
currently applied too broadly and § 302.060 (relating to dual registration of agents in certain instances)
because the rule is no longer applicable to the industry as since 1979, the regulation applied to one
individual. In addition, the Department proposes to amend sections 210.010 (relating to retroactive
registration of certain investment company securities), 609.010 (relating to use of prospective financial
statements) and 609.034 (relating to financial statements) to remove certain unnecessary filing
requirements.

Both the Department and the regulated community will benefit from the reduction in compliance
requirements. The reduction will provide a minimal monetary benefit, reduce paperwork requirements
and remove some compliance hurdles for the regulated community. The Department will benefit from
the reduction in compliance checks.

() To Permit Electronic Format/Filing

The Department is proposing the addition of § 701.010 (relating to filing of registration forms); §
701.011 (relating to filing of exemption forms) and section 701.020 (relating to electronic filing) to
permit the Department to handle filings in a manner better reflecting technology used by the regulated
community.




Both the Department and the regulated community will benefit from the inclusion of electronic format
and electronic filing sections in the proposed rulemaking. As of this time, the Department has the
technology to accept forms filed in electronic format. This reduces mailing fees and filing time frames
for the regulated community. It also reduces paperwork being housed by the Department. The
Department does not currently have a dedicated electronic filing platform, but considers it to be a future
option. Including the electronic filing section will permit the Department to make that technology
available to the regulated community in the future without requiring an additional rulemaking.

(g)  To Align Language with NASAA and SEC

The Department works closely with NASAA and the SEC to develop consistent policies and procedures
for the securities industry. The Department is proposing multiple changes to the Securities Regulation
to align the proposed rulemaking’s language with either NASAA or the SEC, or both. The preamble
sets forth in detail the NASAA or SEC rule after which the Department is modelling specific sections.

The regulated community will benefit from the changes. Consistency in regulatory treatment is
important to the success of the industry as a whole because the securities industry frequently operates
across states and countries.

(I1) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

Specific Provision - § 302.070

Proposed section 302.070 (registration exemption for investment advisers to private funds) is more
stringent than the federal standard set by the Dodd-Frank Act and the Securities and Exchange
Commission because it imposes an additional condition to be met before an investment adviser qualifies
for a broader federal exemption. As is further explained below, because of the manner in which most
advisers choose to collect fees, the additional condition imposed by the Department will come into play
anyway for most funds through other applicable regulations. Overall, proposed § 302.070 will apply to
very few advisers in the regulated community.

The definition of “investment company” used by the Dodd-Frank Act, the Securities and Exchange
Commission, NASAA and the Department is found in the Investment Company Act of 1940
(“Investment Company Act”). (I5 U.S.C.S. § 80a-3(a)). Subsection 80a-3(a) defines investment
company generally, then subsections 80a-3(b) and 80a-3(c) list exemptions to subsection 80-3(a). The
exemptions set forth that none of the persons described in subsections 80-3(b) or 80-3(c) are investment
companies for purposes of the Investment Company Act.

Prior to the Dodd-Frank Act, the Securities and Exchange Commission rules and regulations contained a
private adviser exemption which included a de minimus exemption for investment advisers with 15 or
fewer clients. (17 CFR § 275.203(m)-1). In response to the Dodd-Frank Act, the Securities and
Exchange Commission amended the private adviser exemption to include the “Dodd-Frank Exemption™
which defines “qualifying private fund” and states that “an investment adviser may treat as a private




fund an issuer that qualifies for an exclusion from the definition of an ‘investment company,’ as
defined...” under § 80a-3(a), 80-3(c)(1) or 80-3(c}7) of the Investment Company Act “...provided that
the investment adviser treats the issuers as a private fund under the Act (15 U.S.C. § 80b) and the rules
thereunder for all purposes.” (17 CFR § 275.203(m)-1(d}(5). Effectively, the Dodd-Frank Exemption
provides for an exemption for investment advisers acting solely as an investment adviser to one or more
qualifying private funds and managing private fund assets of less than $150 million.

In response to the Dodd-Frank Exemption, NASAA promulgated the NASAA Registration Exemption
for Investment Advisers to Private Funds Model Rule (“NASAA Private Funds Rule”). The NASAA
Private Funds Rule follows the Dodd-Frank Exemption, except that it adds an additional condition to be
met to exempt the smaller funds addressed in § 80-3(c)(1) of the Investment Company Act. The
additional condition requires that all the investors in an § 80-3(c)(1) must also be “qualified clients™ as
defined in Rule 205-3(d)(1). (17 CFR § 275.205-3(d)(1)). Rule 205-3(d)(1) defines “qualified clients™
as persons who have over $1 million under management of the investment adviser, or who have a net
worth (excluding primary residence) of more than $2 million.

Compelling Pennsylvania Interest

The Department notes that Congress included no federal preemption provision in the Dodd-Frank Act
regarding this issue. Generally, investment advisers managing more than $ 100 million in assets are
under the sole jurisdiction of the Securities and Exchange Commission and those under the § 100
million are under the sole jurisdiction of the states. However, for purposes of this issue, the Securities
and Exchange Comrmnission and the states have concurrent jurisdiction.

Proposed section 302.070 adopts the NASAA Private Funds Rule. The Department chose to adopt the
NASAA Private Funds Rule instead of the Dodd-Frank Exemption for two reasons. The first reason is
that the states have experienced an increase in fraud in the smaller private funds addressed in subsection
80-3(c)(1). To attempt to curb the fraud, the Department determined that the specific inclusion of the
qualified client requirement strikes an appropriate balance between investor protection and capital
formation.

The second reason is that within the regulated community most advisers to private funds prefer to
receive performance-based fees. Performance-based fees are collected by the advisers based on the
performance of the underlying fund, rather than as a percentage of the fund assets. As an example, an
adviser’s performance-based fees might be 30% of the fund gains over $5 million. For an adviser to
collect performance-based fees, both the Securities and Exchange Commission’s rules and the
Department’s regulations require all investors in the fund to be “qualified clients.” (15 USC § 80b-5 and
70 P.S. § 1-405). Therefore, most of the subsection 80-3(c)(1) funds addressed by the Dodd-Frank
Exemption need to meet the qualified client requirement anyway.

The Department’s securities regulations contain a de minimus exemption from the definition of
“investment adviser” for in-state people with 5 or fewer clients. The regulations also include an
exception to registration for out-of-state people with 5 or fewer clients. The proposed rulemaking
continues the applicability of these de minimus rules in proposed §§ 102(j)(vii) and 302(d). (70 P.S. §§
1-102(j)(vii) and 302(d)).




(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

Comparison to Other States

The majority of states enacted securities laws modelled after one of two Uniform State Securities Acts,
the 1956 Uniform State Securities Act and the 2002 Uniform Securities Act, drafted by the National
Conference of Commissioners on Uniform State Laws. As explained in the prefatory note, the 2002
Uniform State Securities Act is the result of the need to modemize the Uniform Securities Act as a
consequence of new federal preemption legislation and recent changes in the technology of securities
trading and regulation.

Pennsylvania modelled the 1972 Act after the 1956 Uniform Securities Act. Approximately 37 states
adopted the 1956 Uniform Securities Act. Roughly 26 of those states continue to base their respective
securities laws on the 1956 Uniform Securities Act, while about 20 states use the 2002 Uniform
Securities Act as a model. Although not every state uses a Uniform Securities Act as its model, every
state has some form of state securities law.

All 50 states and the District of Columbia are members of NASAA. In addition, the provinces and
territories of Canada, Puerto Rico, the Virgin Islands and Mexico are members. The majority of states
adopted securities regulations modelied after the NASAA model rules. Not all states adopt the NASAA
model rules verbatim. For example, at least 19 states, not yet including Pennsylvania, adopted some
form of the NASAA Registration Exemption for Investment Advisers to Private Funds Model Rule.
However, 8 of those states changed the “qualified client” requirement of the NASAA model rule to a
lower “accredited investor” requirement for Section 3(c)(1) funds. One state adopted a stricter version
by deleting the Section 3(c)(1) funds from the rule and another added additional requirements to Section
3(c)(1) funds. Six states adopted the rule without change.

Pennsylvania is behind other states in the adoption of some NASAA model rules because the former
Pennsylvania Securities Commission last updated the regulations under the 1972 Act in 2004. For
example, approximately 40 states already adopted the NASAA Model Custody Rule. The Department
proposes to adopt the NASAA Model Custody Rule without variation under proposed section 404.014
and other related proposed sections. In addition, approximately 32 states already adopted the NASAA
Model Rule on the use of Senior-Specific Certifications and Professional Designations without variation.
The Department is proposing to adopt the Senior-Specific NASAA Model Rule model rule without
variation in proposed section 305.020.




Ability to Compete

The proposed rulemaking will not affect Pennsylvania’s ability to compete with other states. In contrast,
the proposed rulemaking enhances the ability to compete by increasing consistency with the rules and
regulations of the federal government and other states, impiementing changes to aid the regulated
community with compliance and heightening investor protections. These changes create a favorable
regulatory environment in Pennsylvania for both issuers and investors.

Consistency of the rules and regulations of the federal government and the states is a key component of
capital formation in the securities industry. The majority of securities offerings are multi-state and the
issuer must adhere with the law of every state they sell into, so the individual states benefit from having
substantially similar laws. To achieve this consistency, the proposed regulations include several new
exemptions from registration, including the exemption for private fund advisers (proposed section
302.070) and the exemption for solicitors for investment advisers (proposed section 302.071). In
addition, proposed section 210.010 expands retroactive registration.

Ease of compliance is a factor considered by the regulated community when considering a regulatory
structure. The proposed rulemaking includes several changes to aid the regulated community’s
compliance with the 1972 Act. The proposed rulemaking includes the expansion of methods to file
documents with the Department (proposed sections 603.011, 701.010, 701.011, 701.020); the deletion of
the tax opinion requirement for limited partnerships (proposed section 206.020); the deletion of the
requirement for an additional year of financial statements for direct participation programs (proposed
section 609.034); the deletion of the requirement to include financial statements of the issuer’s parent
corporation (proposed section 609.010); and the clarification of various rules relating to “custody”
(proposed sections 404.013, 303.042(a)(3), 303.012(b)(1), 304.012 and 304.022).

Investor protection is a necessary component to a favorable regulatory environment. The proposed
rulemaking balances the regulatory concerns of the regulated community for exemptions and a less
prohibitive compliance structure with investor protections. The proposed rulemaking includes several
provisions aimed at heightening investor protection, including the adoption of enhanced “custody” rules
(proposed section 404.014) and addressing the misuse of senior specific certifications and professional
designations (proposed section 305.020).

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

The regulation will not affect any other regulations of the Department or other state agencies.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small business”
is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The Department did not communicate with or solicit input from the general public during the
development and drafting process because the proposed rulemaking does not impact the public.

Currently, no trade association solely represents the interests of the securities industry in Pennsylvania.

7




To facilitate input from the regulated community, the Department formed the Securities Industry
Advisory Committee (SIAC). The SIAC is a voluntary group comprised of nine securities industry
professionals (financial advisors; lawyers, including a former chief counsel to the former Pennsylvania
Securities Commission; and a state representative of the National Association of Insurance and Financial
Advisors). The members of the SIAC provide securities industry services to large and small businesses
(as defined in Section 3 of the Regulatory Review Act, Act 76 of 2012) as well as individuals across the
Commonwealith.

In 2012, the Department invited the SIAC to review proposed amendments to the 1972 Act. [n 2014, the
Department requested that the SIAC reconvene to review the proposed rulemaking. The SIAC discussed
the proposed rulemaking during a series of four two-hour conference calls during August and September
of 2014 and afterward provided feedback to the Department.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

For the purposes of this answer, person means “an individual, corporation, partnership, association, joint
stock company, syndicate, trust where the interests of the beneficiaries are evidenced by a security, an
unincorporated organization, govemment, political subdivision of a government, or any other entity.” 70
P.S. § 1-102{n). The proposed rulemaking affects:
(a) Agents of Broker-Dealers: individuals meeting the definition set forth in 70 P.S. § 1-102(c) and
proposed section 102.021;

(b) Investment Adviser Representatives: individuals meeting the definition set forth in 70 P.S. § 1-
102(j)(i) and proposed section 102.021;

(c) Companies registering securities for sale in Pennsylvania: Companies intending to sell securities
in Pennsylvania that are required under various sections of the 1972 Act and the securities regulation to
register with the Department;

(d) Companies applying for exemption to see securities in Pennsylvania: Companies intending to
sell securities in Pennsylvania that fit the requirements for registration, but apply to be exempted from
registration based on various sections of the 1972 Act and the securities regulation which permit
exemption;

(e) Companies “notice” filing for the sale of securities in Pennsylvania: Companies intending to sell
securities in Pennsylvania not meeting the requirements for registration which are still required by
various sections of the 1972 Act and the securities regulation to file a notice with the Department;

(f) Broker-Dealers registered in Pennsylvania: Persons meeting the definition of broker-dealer set
forth in 70 P.S. § 1-102(j)(i) and proposed section 102.021;

(g) Investment advisers registered in Pennsylvania: Persons meeting the definition of investment
adviser set forth in 70 P.S. § 1-102(j)(i) and proposed section 102.021 that fit the requirements for
registration under various sections of the 1972 Act and the securities regulation; and

(h) Investment advisers “notice” filing in Pennsylvania: Persons meeting the definition of
investment adviser and not meeting the requirements for registration which are still required by various
sections of the 1972 Act and the securities regulation to file a notice with the Department.

Section 3 of the Regulatory Review Act, Act 76 of 2012, defines a small business “in accordance with
the size standards described by the Small Business Administration’s small business size regulations
under 13 CFR CH. 1 Part 121.” See 71 P.S. § 745.3. The Small Business Administration’s regulations
reference the small business size standards established by the NAICS Industry Classification System




(“System”). The System classifies all aspects of the securities industry as small businesses if the entities
have less than $38.5 million in annual receipts. See 13 CFR § 121.201, NAICS Nos. 523110-523999.

notice filing in
Pennsylvania

523930

Type of Regulated NAICS Small Business Total Number Total Number of Small
Individual/Person Category (Estimated) Businesses (Estimated)
Agents of Broker- N/A 177,950 N/A
Dealers
Investment Adviser N/A 16,925 N/A
Representatives
Companies registering | Securities, Commodity 90-100 10
securities for sale in Contracts, and other
Pennsylvania Financial Investments
and Related Activities,
523110-523999
Companies applying Securities, Commodity 10-20 15
for exemption to sell Contracts, and other
securities in Financial Investments
Pennsylvania and Related Activities,
523110-523999
Companies notice Securities, Commodity 5,000 Unknown - no financial
filing for the sale of Contracts, and other information required
securities in Financial Investments
Pennsylvania and Related Activities,
523110-523999
Broker-Dealers Securities Brokerage, 2,110 Unknown - no financial
registered in 523120 information required
Pennsylvania
Investment Advisers Investment Advice, 850 850
registered in 523930
Pennsylvania
Investment Advisers Investment Advice, 2,040 Unknown — no financial

information required

The overall effect of the proposed rulemaking on the regulated community as a whole is minimal. The
proposed changes will reduce some costs to the regulated community, as well as provide consistency
with industry standards and clarity throughout the regulation. Because the entire regulated community




will be required to follow the proposed rulemaking, the Department does not anticipate any specific
adverse effect to either the small businesses of which it is aware or to the small businesses of which it is
not aware,

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

All persons subject to the provisions of the 1972 Act and regulations will be required to comply with the
proposed rulemaking. The regulated community includes the types of regulated individuals/persons
listed in the Department’s answer to Question 15 which total a regulated community of approximately
205,000.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

There is no negative financial impact anticipated on individuals, small businesses, businesses and labor
communities and other public and private organizations as a result of the proposed regulations.

There is no negative economic impact anticipated on individuals, small businesses, businesses and labor
communities and other public and private organizations as a result of the proposed regulations.

There is no social impact anticipated on individuals, small businesses, business and labor communities
and other public and private organizations as a result of this regulation.

The Department expects the following benefits as a result of the regulation. Specifically:

(@) Elimination of registration fees for individuals or businesses, including small businesses,
qualifying for the proposed “private funds” and “solicitor” exemptions. Proposed §§ 302.070 and
302.071 contain exemptions from registration as an investment adviser if the section requirements are
satisfied. Individuals or businesses exempted from registration as an investment adviser save $500 per
year in adviser registration fees.

(b) Reduced costs of compliance for businesses, including small businesses, seeking to raise capital.
Several of the proposed regulations reduce the costs of compliance for certain businesses seeking to
raise capital from the sale of securities in Pennsylvania. For example:

(1) The proposed deletion of section 207.140 and revision of 603.011 expand the acceptable
methods for document filing with the Department.

(2) The proposed deletion of section 206.020, requiring the filing of a tax opinion in
registrations for the sale of limited partnership interests, eliminates the cost of such an opinion.
The costs of a tax opinion currently range from $ 5,000 - § 25,000 per opinion.

(3) The proposed revision to section 609.010 to delete the requirement to include financial
statements of the issuer’s parent corporation eliminates the cost associated with compliance.

(c) Consistency of custody rules for individuals and businesses, including small businesses,
registered as Investment Advisers that have “custody” of client funds. The proposed rulemaking adopts
the NASAA Model Custody Rule and amends the various custody-related rules accordingly to align
Pennsylvania with custody-related rules in other states as well as with the Securities and Exchange
Commission rules. The consistency of the proposed custody amendments will reduce confusion for the
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regulated community. This reduction will be most noticeable for firms where a provision of the Dodd-
Frank Act of 2010 required a “switch” in registration from the Securities and Exchange Commission to
the Department.
(d) Increased investor protections for individuals and businesses, including small businesses, which
purchase securities. The proposed rulemaking increases certain investor protections. For example:
(1) The proposed addition of section 305.020 addresses the misuse of senior specific
certifications and professional designations. For instance, the proposed language will prohibit a
user from indicating or implying that they have special certification or training in advising or
servicing senior citizens or retirees. The proposed rulemaking considers the use of such
certifications and designations, when not issued by a credible organization, to be “dishonest and
unethical” conduct by registered sales agents and investment advisers.
(2) The proposed adoption of the NASAA Model Custody Rule and amendments to the various
custody related rules require that a “qualified custodian” hold customer funds. The custodian is
also required to provide the customer with account statements.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.
There are no adverse effects of this regulation.

Any costs to the regulated community or the state government will be minimal. The Department
determined that the benefit of increasing consistency with the rules and regulations of the federal
government and other states, implementing changes to aid the regulated community with compliance and
heightening investor protections outweighed the possible minimal increase in costs.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The proposed rulemaking does not require the regulated community to incur any additional costs
associated with compliance. Compliance with proposed sections 303.042 and 404.014 may require a
small fee arrangement between an investment adviser and a qualified custodian. In addition, the
proposed rulemaking imposes some additional books and records requirements for investment advisers
with custody of client funds. However, the Department estimates that most investment advisers covered
by these proposed sections already pay the fee arrangement and comply with the books and records
requirements as sound business practices. Therefore, the proposed rulemaking does not result in an
additional cost to the regulated community.

There are no specific anticipated savings for the regulated community associated with compliance with
the regulation. The inclusion of retroactive registration in section 210.010, the deletion of the tax
opinion requirement in section 206.020 and the inclusion of exemptions from registration as an
investment advisor in sections 302.070 and 302.071 will likely result in savings to some members of the
regulated community associated with compliance, but that savings cannot be properly estimated by the
Department.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.
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This proposed rulemaking does not affect local governments.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

There are no anticipated costs or savings to the state government associated with the implementation of
the proposed regulations. The Department already regulates the companies issuing securities and the
persons acting as broker-dealers, agents, investment advisers and investment adviser representatives
covered in the proposed rulemaking.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

No legal, accounting or consulting procedures or additional reporting, recordkeeping or other paperwork,
including forms or reports, are required for the implementation of this proposed rulemaking for the
regulated community, the local governments or the state government.

(22a) Are forms required for implementation of the regulation?

in proposed sections 701.010, 701.011, and 701.020, the Department is proposing the consolidation of
regulations addressing the filing of registration and exemption forms (currently covered in multiple
subsections of the regulations) and requiring that all forms and accompanying documents be filed with
the Department in the format prescribed in the accompanying General Instructions. (See link in (22b))

Although the proposed sections do not specifically require the filing of additional forms, they do
authorize the Department to require the filing of forms in electronic format (through the General
Instructions) if and when the Department has the technology available for such filings. (Currently, the
Department has the technology to accept certain forms filed in electronic format, but does not currently
have a dedicated electronic filing platform that would allow for the filing of all forms electronically. The
proposed regulations will permit the Department to make that technology available to the regulated
community in the future without requiring additional rulemaking.)

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the information
required to be reported. Failure to attach forms, provide links, or provide a detailed description of
the information to be reported will constitute a faulty delivery of the regulation.

Although the proposed rulemaking does not specifically require the filing of additional forms, all of the
Department’s current forms required under current regulations can be viewed at:
http://www.dobs.pa.gov/Businesses/Securities/Pages/Securities-Offerings.aspx.




(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year Year Year Year Year
SAVINGS: $ $ $ S $ $
Regulated Community | $0 $0 $0 $0 50 50
Local Government $0 $0 $0 $0 $0 30
State Government 50 50 %0 $0 $0 30
Total Savings 50 $0 $0 $0 $0 50
COSTS: $0 50 $0 $0 $0 $0
Regulated Community | $0 $0 $0 $0 $0 $0
Local Government $0 $0 50 $0 $0 $0
State Government $0 $0 50 $0 $0 $0
Total Costs $0 $0 $0 30 $0 $0
REVENUE LOSSES: $0 $0 $0 $0 %0 $0
Regulated Community | $0 $0 30 $0 $0 $0
Local Government $0 $0 $0 $0 30 $0
State Government $0 $0 $0 $0 $0 $0
Total Revenue Losses $0 $0 $0 $0 $0 $0
(23a) Provide the past three year expenditure history for programs affected by the regulation.
Program FY -3 FY -2 FY -1 Current FY
N/A N/A N/A N/A N/A
N/A N/A N/A N/A N/A
N/A N/A N/A N/A N/A
N/A N/A N/A N/A N/A
N/A N/A N/A N/A N/A
N/A N/A N/A N/A N/A
N/A N/A N/A N/A N/A

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
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following:

(a) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(¢) A statement of probable effect on impacted small businesses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.

As stated above (under 15), the regulation does not adversely impact small businesses (as defined in
Section 3 of the Regulatory Review Act, Act 76 of 2012).

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

The Department did not develop any special provisions because the affected members of the securities
industry which qualify as small businesses (as defined in Section 3 of the Regulatory Review Act, Act
76 of 2012) do not have any particular needs different than those applicable to all of the securities
industry.

Proposed section 305.020 is designed to protect senior citizens from the misuse of professional
designations that connote nothing more than a marketing tool for persons selling securities or providing
advice regarding securities.

The proposed rulemaking does not affect any other group.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The Department attempted to draft a non-burdensome proposed rulemaking. However, the Department
did receive comments from the SIAC regarding the exemption for investment advisers to private funds
in proposed section 302.070. Proposed section 302.070 directly adopts the NASAA Private Funds Rule,
The SIAC requested that the Department consider deleting the requirement for audited financial
statements for Section 3(c)(1) funds and lowering the qualified client standard to the accredited investor
standard for investors in those funds. The SIAC requested this change because of concerns about the
utility of the exemption if the Department did not make the requested modifications. They expressed
reservations about whether any advisers would avail themselves of the exemption, or just register

anyway.

The Department considered SIAC’s comments, but did not make the requested modifications. Proposed
section 302.070 adopts the NASAA Private Funds Rule without changes because the Department
concluded that:

(a) The standards set forth in the NASAA Private Funds Rule provide the appropriate balance of
investor protection and fostering capital formation.

(b) The qualified client standard is already required for many advisers in the regulated community
because both Federal and state rules require investors to be gualified clients for the adviser to receive the
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performance-based fees collected by the majority of advisers.

{c) The advisers that qualify for the Department’s current “de minimus” exemption for advisers with
five or fewer clients are not effected by proposed section 302.070 because the de minimus exemption
remains available in the proposed rulemaking.

(d) Proposed section 302.070 implements an exemption where one does not currently exist from
which many in the regulated community may benefit, even though the proposed rulemaking is not as
unrestricted as requested by the SIAC.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses;

c} The consolidation or simplification of compliance or reporting requirements for small
businesses;

d) The establishment of performance standards for small businesses to replace design or operational
standards required in the regulation; and

e) The exemption of small businesses from all or any part of the requirements contained in the
regulation.

As stated above, the proposed rulemaking does not have an adverse impact on small businesses. The
proposed rulemaking actually reduces the compliance burden of the regulated community, including
small businesses (as defined in Section 3 of the Regulatory Review Act, Act 76 of 2012).

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in a
searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

All data used as a basis for this proposed rulemaking is attached.

NASAA Model Rules: The Department obtained the attached NASAA Model Rules from the internet
site www.nasaa.org because it is a publicly accessible web site. The Department used the below listed
model rules as guidance when drafting the proposed rulemaking.

Custody Requirements for Investment Advisers Model Rule 102(e)(1)-1, adopted April 3, 2000,
amended 4/18/04, 9/11/05; amended 9/11/2011. The Department used this rule as a reference for
various proposed rulemakings relating to advisers having custody, including proposed sections
102.021, 303.012(b)(1), 303.042(a)(3), 304.012, 304.022 and 404.013.

Investment Adviser Representative Definition Model Rule USA 2002 102(16), adopted
9/17/2008: The Department used this rule as a reference for proposed section 302.071.




Model Rule on the Use of Senior-Specific Certifications and Professional Designations, adopted
March 20, 2008: The Department used this rule as a reference for proposed section 305.020.

Prohibited Conduct of Investment Advisers, Investment Adviser Representatives and Federal
Covered Investment Advisers Model Rule USA 2002 502(b), adopted 9/17/2008. The

Department used this rule as a reference for proposed section 404.010.

Recordkeeping Requirements for Investment Advisers Model Rule 203(a)-2, adopted 9/3/87,
amended 5/3/99, 4/18/04, 9/11/05; amended 9/11/2011: The Department used this rule as a

reference for proposed section 304.012.

Registration Exemption for Investment Advisers to Private Funds Model Rule, adopted
December 16, 2011; amended October 08, 2013: The Department used this rule as a reference

for proposed section 302.070.

Code of Federal Regulations: The Department obtained the attached Code of Federal Regulation
sections from the internet site www.ecfr.gov because it is a publicly accessible web site. The
Department used the below listed sections as guidance when drafting the proposed rulemaking.

Access to nonpublic information, 17 CFR 240.24c¢-1, effective October 8, 1993: The Department
used this rule as a reference for proposed section 601.030.

Cash payments for client solutions, 17 CFR 275.206(4)-3, effective July 14, 2010, amended
September 13, 2010: The Department used this rule as a reference for proposed section 302.071.

(29) Include a schedule for review of the regulation including:
A. The length of the public comment period: 30 days

B. The date or dates on which any public meetings or hearings
will be held: No public meetings have

been held or are
anticipated at this time

C. The expected date of delivery of the final-form regulation: June 27, 2017

D. The expected effective date of the final-form regulation: Immediately upon
publication in the

Pennsylvania Bulletin

E. The expected date by which compliance with the final-form
regulation will be required: 60 days after the effective
date

F. The expected date by which required permits, licenses or other
approvals must be obtained: N/A




(30} Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Department will periodically seek input from the regulated community and conduct internal
evaluations of the regulation after its implementation.
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FINAL-FORM RULEMAKING
DEPARTMENT OF BANKING AND SECURITIES
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305, 401, 404, 501, 504, 513, 601, 602, 603, 604, 605, 606, 609, 610, 701, 901, 1001]

Preamble

The Department of Banking and Securities (Department) amends various sections of the Securities
Regulation (10 Pa. Code §§ 1.1, 102.021 — 1001.010) to read as set forth in Annex A. This final-
form rulemaking replaces terminology made obsolete by the 2012 merger of the former
Pennsylvania Securities Commission (PSC) with the former Department of Banking (2012
merger), corrects formatting and word choice issues, deletes multiple statements of policy, reduces
compliance requirements, permits electronic format submissions and electronic filings, and aligns
the language of the regulation with the North American Securities Administrators Association
(NASAA) model rules and the Securities and Exchange Commission (SEC) rules and regulations.

A. Effective Date

This final-form rulemaking will be effective upon publication in the Pennsylvania Bulletin.
B. Contact Persons

For further information, contact Scott A. Lane, Senior Deputy Chief Counsel, (717) 787-1471,
slane@pa.gov, or Leo Pandeladis, Chief Counsel, (717) 787-1471, lepandelad@pa.gov.

C. Statutory Authority

This final-form rulemaking is authorized under Section 202.C of the Department of Banking and
Securities Code (71 P.S. § 733-202.C (promulgation of rules and regulations})); Section 609(a) of
the Pennsylvania Securities Act of 1972 (1972 Act}(70 P.S. § 1-609(a) (relates to regulations,
forms and orders)); and Section 9(b) of the Takeover Disclosure Law (TDL)70 P.S. § 79(b)
(ability to make, amend and rescind regulations, rules and orders)).

D. Background and Purpose

The purpose of this final-form rulemaking is as follows:
(1) To Replace Terminology

This final-form rulemaking replaces all references to “Commission” relating to the former PSC
with “Department” to reflect the 2012 merger. A new definition of “commission” has been added
to the general provisions applicable to the entire agency at 10 Pa. Code § 1.1(a), consistent with
the adjudicatory role of the Banking and Securities Commission for the entire agency. All
references to “by order of” provide discretion for the Department as to how to act, such as by
letter, which is consistent with the other areas of the agency. Any section which indirectly



references a procedure of the former PSC is deleted, including Section 601.010 (commission
quorum; action; disqualification), Section 601.020 (secretary, assistant secretaries), Section
602.060 (charges for Commission publications), Section 606.041 (delegation and substitution),
Section 610.010 (destruction of documents and records) and Section 901.011 (applicability of
general rules).

The terminology in the current Securities Regulation is inaccurate because it refers to the former
PSC and its policies and procedures. The regulated community as a whole will benefit from the
final-form regulation reflecting the Department’s incorporation of the former PSC and the changes
to policies and procedures as a result of the incorporation.

(2) To Conform to the Pennsylvania Code and Bulletin Style Manual

The current Securities Regulation is not drafted in a manner consistent with the Pennsylvania Code
and Bulletin Style Manual, likely because of numerous amendments at different time periods.
Because the regulation required changes to most of the sections to reflect the merger, the
Department also updated the formatting and word choice to conform to the Pennsylvania Code
and Bulletin Style Manual. For example, the final-form rulemaking will;

(a) Divide the content of § 602.022 (denial for abandonment) into proposed §§ 208.010
(denial for abandonment) and 303.016 (considered as abandoned), then delete § 602.022
because Chapter 200 contains the rules related to corporate finance and Chapter 300
contains the rules related to licensing.

(b) Relocate all definitions contained in the current regulation to proposed § 102.021
(definitions) for ease of reading and to adhere to Independent Regulatory Review
Commission and Legislative Reference Bureau standards.

The correction of formatting and word choice issues makes the regulation more user friendly for
the regulated community as intended by the Pennsylvania Code and Bulletin Style Manual. In
addition, it removes formatting and phrasing which could be read two different ways by the
regulated community.

(3) To Delete the Statements of Policy Contained in Chapter 604

The Department reviewed the Statements of Policy (SOPs) codified in Chapter 604 and
determined that all of the SOPs in Chapter 604 either needed to be deleted as obsolete because of
the merger, could be better reflected in other sections of the regulation or should be placed on the
website as guidance rather than as SOPs. The former PSC drafted the SOPs contained in the
current Securities Regulation. Upon review of those SOPs, the Department determined that the
SOP format was not the best manner of disseminating any remaining relevant information to the
regulated community. The regulated community will benefit from the Department consolidating
information into either the final-form rulemaking or on the website where appropriate.

Specifically, Section 604.012 SOP (relating to nonresponse or affirmnative rejection of rescission
offers) has been incorporated into Section 504.060(e) of the final-form rulemaking. The remaining
SOPs will be rescinded as obsolete (Section 604.011—filing of copies; Section 604.017—



guidelines concerning continuances of hearings; and Section 604.022—offers of settlement and
consent injunctions; effect on criminal referrals and investigations) or may be included on the
Department website or in future rulemaking concerning rules of practice (Section 604.010—
Interpretive opinions; Section 604.016—exam waiver guidelines; Section 604.019—requests for
oral argument; Section 604.020—use of Internet advertising; Section 604.021—denial of
allegations; and Section 604.023—no-action letters).

(4) To Reduce Compliance Requirements

This final-form rulemaking reduces compliance requirements on the regulated community by
deleting § 206.020 (tax opinion in offerings of limited partnership interests} to remove the tax
opinion requirement for limited partnership interests because the requirement only applies in
narrow instances and is currently applied too broadly and § 302.060 (relating to dual registration
of agents in certain instances) because the rule is no longer applicable to the industry, as since
1979 the regulation applied to one individual. In addition, the Department amends §§ 210.010
(relating to retroactive registration of certain investment company securities), 609.010 (relating to
use of prospective financial statements) and 609.034 (relating to financial statements) to remove
certain unnecessary filing requirements.

Both the Department and the regulated community will benefit from the reduction in compliance
requirements. The reduction will provide a minimal monetary benefit, reduce paperwork
requirements and remove some compliance hurdles for the regulated community. The Department
will benefit from the reduction in compliance checks that are no longer necessary.

(5) To Permit Electronic Format/Filing

This final-form rulemaking includes the addition of § 701.010 (relating to filing of registration
forms); § 701.011 (relating to filing of exemption forms) and § 701.020 (relating to electronic
filing) to permit the Department to hand!le filings in a manner better reflecting technology used by
the regulated community.

Both the Department and the regulated community will benefit from the inclusion of electronic
format and electronic filing sections in the final form rulemaking. As of this time, the Department
has the technology to accept forms filed in electronic format. This reduces mailing fees and filing
time frames for the regulated community. It also reduces paperwork being housed by the
Department. The Department does not currently have a dedicated electronic filing platform, but
considers it to be a future option. Including the electronic filing section will permit the Department
to make that technology available to the regulated community in the future without requiring an
additional rulemaking.

(6) To Align Language with NASAA and SEC

The Department works closely with NASAA and the SEC to develop consistent policies and
procedures for the securities industry. The Department is proposing multiple changes to the
Securities Regulation to align the final-form rulemaking’s language with either NASAA or the
SEC, or both. This preamble sets forth in detail the NASAA or SEC rule after which the
Department is modelling specific sections.



The regulated community will benefit from the changes. Consistency in regulatory treatment is
important to the success of the industry as a whole because the securities industry frequently
operates across states and countries.

E. Summary of Final-Form Rulemaking and Changes from Proposed to Final-Form
Rulemaking

Notice of the proposed rulemaking was published at 46 Pa.B. 3420 (July 2, 2016) with a 30-day
comment period. The Department received comments from two trade associations representing
the interests of Certified Public Accountants (The Pennsylvania Institute of Certified Public
Accountants) and certain members from the independent financial services industry (Financial
Services Institute), both of which expressed general support. The Department received extensive
comments from G. Philip Rutledge, Esq., an attormey with Bybel Rutledge of Lemoyne,
Pennsylvania and the former Chief Counsel of the PSC, and also received comments from the
Independent Regulatory Review Commission (IRRC). No comments were received from the
legislative committees.

The comments received from Attomey Rutledge and [RRC, and the Department’s responses to
those comments, are set forth in detail in the separate Comments and Responses document. A
summary of the comments and responses are set forth below.

Definitions

The final-form rulemaking relocated all definitions contained in the current regulations to
proposed §102.021 for ease of reading to adhere to IRRC and Legislative Reference Bureau
standards. The majority of the comments to the existing definitions, and the changes made in
response, clarify either the language of the definition or the specific regulation to which it applies.
For example, the phrase “refers to” in the definition of “advertisement™ is changed to “means”.
Definitions for terms that include multiple requirements (such as “independent party”) are changed
to make clear that the person must meet all of those requirements.

Definitions that refer to terms used in different contexts have been changed to clarify those
different contexts. For example, “principal place of business” refers to both the regulation relating
to a small issuer exemption from registration (§ 203.187) as well as to the place of business of an
investment adviser. The definition has been changed to refer to both contexts.

Likewise, the term “beneficial ownership” is used in multiple sections of the regulations: Sections
203.184 and 609.012 (relating to offers and sales to principals and computing the number of
offerees, purchasers and clients), Sections 203(s)(v) and 203 (t){v) of the 1972 Act (relating to
certain registration exemptions), Section 302.070 (relating to registration exemption for
investment advisers to private funds) and Sections 304.012, 305.019, and 404.011 (relating to
investment adviser records, dishonest and unethical practices, and brochure disclosure). The
definition has been revised to address all of the above references.

Attorney Rutledge, in his comment, proposed to include multiple additional defined terms.
IRRC’s comments proposed many, but not all, of Attorney Rutledge’s proposed new definitions.
Accordingly, the Department has added those definitions proposed by both Attorney Rutledge and



the IRRC, as follows: Aggregate indebtedness, auditor’s report, commission, direct participation
program, EFD, Financial Statements, and nationally recognized statistical rating organization,
PCAOB, and self-regulatory organization. The Department also adds separate definitions for
National securities association and National securities exchange, both of which had been included
in the defined term “exchange,” which has been deleted. In sections 303.042(d)(2), 304.041(b),
305.011(a)(i)(ii)(c) and 603.031(e)(3), the words “securities exchange” (in the term “National
securities exchange™) were changed from being capitalized to lowercase in order to be consistent
with the capitalization of the term throughout the rest of the Annex.

The Department did not add those terms proposed by Attorney Rutledge but not by IRRC. These
terms are: Form ADV, Form ADV-W, Form BD, Form BD-W, Form D, Form NF, Form U-1,
Form U-4, Form U-5, Form U-SB, generally accepted accounting principles, limited partnership,
and Series 7, 24, 63, 65, and 66, which refer to specific examinations. The Department asserts that
any benefit from defining the remaining terms and phrases from Attorney Rutledge’s list would
be outweighed by the confusion of having such a large number of defined terms, particularly when
many of those terms refer to the multitude of forms used by the Department and exams available
to the securities industry.

Finally, while the Department agrees with Attorney Rutledge’s comment to include the phrase
“direct participation program” (DPP) as a defined term, the Department adds the phrase “real estate
investment trusts” (REITS) as an example of a “direct participation program.” Attomey
Rutledge’s proposed definition is based upon FINRA Rule 2310, which excludes REITS from the
definition. FINRA rules, which are essentially conduct rules for its membership consisting of
broker-dealers, address REITS separately from DPPs.

In contrast, the only reference to DPPs in the Department’s regulations is in Regulation 207.019,
which requires the filing of subscription contracts proposed to be used in an offering pursuant to
the registration of the securities. The Department regulations do not address REITS separately
from DPPs, and practitioners consistently file subscription contracts for REIT offerings with the
Department in compliance with Regulation 207.019.

In addition, NASAA members, including the Department, participate in a coordinated review
program for the registration of DPPs. According to the NASAA guidelines on the coordinated
review program (found at http://'www.coordinatedreview.org/cr-dpp/), the program includes the
review of REITS.

Clarification of Substantive Provisions

Most of the changes to the substantive provisions are either the inclusion of the additional defined
terms or stylistic changes to add clarity. For example, several provisions have been changed to
include the phrase “all of the following conditions™ or similar language to make clear that
compliance with all criteria is required to satisfy the exemption, including §§ 202.094 (World
Class [ssuer Exemption), 203.041 (Limited Offerings), 203.161 (Debt Securities of Non-Profit
Organizations), 203.188 (Co-Op Exemption), and 203.203 (Certain Exchange Transactions
exempt).



Other changes to substantive provisions include the deletion of the requirement for “private fund
advisers” exempt from investment adviser registration to pay a fee, as Section 602.1 of the 1972
Act does not authorize the Department to impose a filing fee for persons exempt from registration
under Section 301 of the 1972 Act.

In addition, in response to comments from both Attorney Rutledge and IRRC, Section 305.019(b)
(relating to Dishonest and Unethical Practices) has been amended to include the phrase “within
the previous ten years,” to be consistent with the ten year limitations period added to Section 305
effective August 2014.

Finally, Section 609.034 (relating to financial statements) has been amended to add new
subparagraph (h), which clarifies that financial statement requirements relating to offerings made
in reliance to Tier 2 of SEC Regulation A do not apply if the issuer is relying on Section 203(u) of
the 1972 Act. Under recent SEC rulemaking, state securities registration requirements are
preempted for offerings under Tier 2 of Regulation A (offerings up to $50 million).

Statements of Policy

The Department reviewed the Statements of Policy (SOPs) codified in Chapter 604 and
determined that all of the SOPs in Chapter 604 either needed to be deleted as obsolete because of
the merger, could be better reflected in other sections of the regulation or should be placed on the
website as guidance rather than as SOPs. The former PSC drafied the SOPs contained in the
current Securities Regulation. Upon review of those SOPs, the Department determined that the
SOP format was not the best manner of disseminating any remaining relevant information to the
regulated community.

Attorney Rutledge’s comments included both a general recommendation that the SOPs be kept in
the existing regulations, and also specific comments relating to two SOPs in particular.

Section 604.018 SOP

This SOP provides for the general policy of the original PSC to not impose monetary penalties
when a respondent has already been assessed monetary penalties by FINRA or the SEC for the
same conduct. The SOP did not preclude the PSC from issuing an order pursuant to a settlement
that imposed such a monetary penalty, however. The comment recommended that this SOP be
retained, as it was originally raised by a Pennsylvania Senator when the PSC made its original
request to be granted the authority to impose monetary penalties for violations of the 1972 Act.

The Department believes that this SOP is no longer relevant because the 2012 merger put new
adjudicatory processes in place. Specifically, pre-merger PSC final orders were issued by the PSC
comprised of the three Commissioners who acted as heads of the agency. In the post-merger
Department, final orders are issued by the Banking and Securities Commission, comprising of five
individuals, four of whom are independent from the agency itself.

Additionally, while Department staff would take into consideration an SEC or FINRA penalty
when recommending a sanction to the Hearing Officer and to the Banking and Securities
Commission, the Department does not believe it is appropriate to limit the Department’s authority,
even by way of a Guideline. The evidence of a particular case may indeed warrant an



administrative assessment in addition to a monetary fine or penalty imposed by the SEC and/or
FINRA.

Finally, it should be noted that neither the SEC nor FINRA have similar limitations in their
respective rules.

Section 604.022 SOP

This SOP relates to the fact that neither the Department nor its staff have any authority or
responsibility for instituting, conducting, settling, or otherwise disposing of a criminal proceeding,
and that any settlement entered into by the agency shall not address any such proceedings. In the
proposed rulemaking the Department asserted that Sections 302 and 404 of the Banking and
Securities Code {Code) addressed this issue; however, attorney Rutledge’s comment points out
that the Code’s definition of “licensee” excludes persons licensed or registered under the 1972
Act.

While the Department agrees with the comment that Sections 302 and 404 of the Code excludes
persons licensed or registered under the 1972 Act, under the Commonwealth Attorneys Act, 71 §
732-101 et. seq., the Department has no authority or responsibility to institute, conduct, settle or
otherwise dispose of a criminal proceeding.

Regulation 211.010

Regulation 211.010 relates to the notice filing of federally covered securities. Federally covered
securities are those securities defined as “covered securities” under Section 18(b) of the Securities
Act of 1933, for which state securities registration requirements are preempted; however, states
are allowed to require short-form “notice™ filings.

In 2012 Congress passed the Jumpstart Our Business Startups (JOBS) Act (JOBS Act), H.R. 3606.
The JOBS Act directed the SEC to issue a rule which exempts securities up to $50 million under
new Section 3(b)(2) of the 1933 Act, under Regulation A. In anticipation of SEC rules regarding
Regulation A, Section 203(u) was added to the 1972 Act in 2014. Section 203(u) of the 1972 Act,
which exempts any offer or sale which is in good faith reliance on Section 3(b)(2) of the 1933 Act
and the rules adopted thereunder, provided that the issuer files with the Department all documents
filed with the SEC.

The SEC’s final rule under Regulation A provided for a two-tier system. The SEC determined
that sales to offerees under Tier 2 are deemed to be transactions involving “qualified purchasers,”
which are “covered securities” under Section 18(b)(3) of the 1933 Act, thereby preempting state
registration requirements.

In response, the Department proposed new Regulation 211.010(d). In its proposed form, it reads
as follows:

Department orders. The Department may issue an order requiring the following with

respect to a federally covered security under section 18(b)(3) of the Securities Act of 1933:




(1) The filing of documents filed with the Securities and Exchange Commission under the
Securities Act of 1933 or any notice filing form that has been adopted by the Department

(2} The payment of fees prescribed to section 602(b.1) of the act,

Attorney Rutledge’s comment raises two issues with the proposed language. First, Section 203(u)
already requires the filing of documents filed with the SEC. There is no specific authority for the
Department to require a “notice” filing under Section 211. Second, Section 602(b.1) of the 1972
Act does not address the payment of fees associated with 18(b)(3) covered securities.

The comment suggests the inclusion of an additional section in the final-form regulation which
would waive the filing requirement under Section 203(u) so long as the issuer files a notice with
the Department. The commenter’s suggested new Section 204.013 also waives the filing under
Section 203(u) for offers which meet SEC Rule 251(d)(1) (no offers until the offering materials
have been filed with the SEC), and SEC Rule 255 (solicitation of interest), and also would allow
issuers to file a notice in Tier 1 offerings similar to Tier II offerings.

The Department does not agree with the suggestion that it does not have the authority to issue an
order requiring the filing of documents filed with the SEC or, in the alternative, the filing of a
notice form adopted by the Department.

Section 203(u) of the 1972 Act aiready requires the filing of documents filed with the SEC, which
would include, among other things, the filing of audited financial statements. Proposed Section
211.010(d) merely adds the less burdensome option of filing a notice filing instead. Further,
NASAA has already adopted a Uniform Notice of Regulation A-Tier 2 Offering, which is a two
page form which includes the statement: “The documents filed with the SEC under the file number
for this offering indicated above are hereby incorporated by reference with this notice.”

The NASAA notice form does not request any information in addition to SEC requirements, and
merely allows for an easier method of providing the information to the Department than that
contemplated by Section 203(u). However, in response to this comment the Department has
revised the provision to reflect that the notice form, if ordered by the Department, shall not request
any information or documents in addition to SEC requirements.

The Department agrees with the comment with respect to the payment of fees under Section
602(b)(1) of the 1972 Act.

The Department therefore has revised Regulation 211.010(d) accordingly.
Additional IRRC Comments
Section 102.201 Definitions--Clarity

IRRC suggested that in the instances where the proposed definitions refer to a term defined in
Section 102 of the 1972 Act or federal statutes or rules, those definitions be included in language



added by the Department in order assist a reader in understanding the full meaning of the
definition.

The Department appreciates this suggestion but believes that including the definition from the
statute or federal rule would not be appropriate for a number of reasons. First, statutory and rule
definitions are subject to change. This is particularly true with respect to federal securities statutes
and SEC rules. For example, in the past six years two major laws have been passed by Congress
(the Dodd-Frank Act and the JOBS Act) that significantly impacted securities regulation, and
authorized (and in some cases mandated) SEC rule making. The Department’s final-form
regulation use citations when referring to federal statutes and rules; accordingly, in the event the
language is amended, the Department would not need to amend the regulation as well. If the entire
statutory or rule definition is used in the proposed definitions, the definition would need to be
amended every time there is an amendment to the federal or state statutory definitions and federal
regulatory definitions.

Second, securities regulation in general is comprised of coordinated layers of state and federal
laws and regulations and FINRA rules. State securities laws are intended to be construed to be
uniform, and their interpretation to be coordinated with related federal legislation (See Section
703(a) of the 1972 Act, 70 P.S. § 1-703(a)). In furtherance of uniformity, state securities laws are
adopted from either the Uniform Securities Act of 1956 or 2002.

Rulemaking, on the other hand, is often consistent with model rules adopted by the North
American Securities Administrators Association (NASAA). NASAA model rules, like securities
regulations in general, use citations to refer to statutory definitions. See for example the NASAA
Model Rule on the definition of an investment adviser representative, found at
http://www.nasaa.org/wp-content/uploads/201 1 /07/IA-Model-Rule-Definition-Under-2002-Act.

pdf (citing the statutory definition in the USA 2002), and the NASAA Model Exemption for
Investment Advisers to Private Funds found at http://www.nasaa.org/wp-content/uploads/2011/
07/NASAA-Registration-Exemption-for-Investment-Advisers-to-Private-Funds-Model-Rule-
Amended-Oct.-8-2013.pdf (citing to SEC rules).

Lastly, there are already over 100 definitions in the final-form regulation, some of which are
voluminous. The inclusion of the statutory or federal rule definitions (which are often extensive)
would likely create confusion to the reader.

Chapter 701. Administrative Provisions--Clarity

The Department is proposing to add four new sections under Chapter 701 relating to the filing of
registration forms, exemption forms, electronic filing, and fees. IRRC’s comments include a
concern with these provisions because they do not include specific instructions for the filing of
these forms; instead, the final-form regulations refer to General Instructions included in forms that
are available on the Department's website. IRRC believes that this approach circumvents the
regulatory review process because it does not provide interested parties the opportunity to
comment on the General Instructions, which would be the equivalent to a regulation. The
Department would be able to amend the General [nstructions at any time without initiating a new



rule making. [RRC therefore recommends that the final-form rulemaking be amended to include
specific details related to the subject matter at issue.

The Department appreciates IRRC's concern, but disagrees with the suggestion based on the nature
and purpose of the General Instructions themselves. Securities offered and sold in Pennsylvania
must be registered with the Department, exempt from registration, or “federally covered”
securities. The registration process can be by “qualification” (under Section 205 of the 1972 Act)
or by “coordination” with an SEC filing (under Section 206 of the 1972 Act). Exemptions from
registration are numerous and include exemptions that must comply with federal law. Offerings
that are “Federally covered” securities must comply with specific Federal law. The Department's
website includes links to the numerous forms that are required for these types of offerings. The
General Instructions section of each form includes not only standard filing procedures such as
where to file, the number of copies to be filed, and the filing fee specific to that form, but also
includes references to other requirements set forth in the 1972 Act and regulations, such as a
requirement to attach a copy of the offering prospectus. The General Instructions do not include
any requirement that is not already set forth in the 1972 Act and regulations or pursuant to Federal
law or regulations. No new forms are required pursuant to this final-form rulemaking and all of
the Department's current forms can be viewed at
http://www.dobs.pa.gov/Businesses/Securities/Pages/Securities-Offerings.aspx.

Additionally, the inclusion of the General Instructions in the regulations would cause confusion
given the large number of forms used by the Department and the length of the General Instructions
for each. Further, similar to the discussion regarding definitions above, including the General
Instructions language in the regulations would necessitate an amendment to the regulations every
time a federal or state requirement changes for a particular offering.

Finally, it should be noted that Section 2.12(a) of the Style Manual does not recommend the
codification of forms in the regulation. “The adoption of a form as a regulation requires an agency

to amend the regulation to change the form, even if only a minor change is necessary. Rather, it
is suggested that the form be referred to in the regulation.”

F. Fiscal Impact

State Government
The final-form rulemaking will have a de minimus impact on the Department, as the rulemaking
involves minor changes to a regulatory structure which already exists. The final-form rulemaking
will have no impact on the Commonwealth and its political subdivisions.

Regulated Community
The final-form rulemaking will have a de minimus impact on the regulated community. Some of
the changes will reduce costs to the regulated community through simplification of filing

requirements.

Paperwork



The final-form rulemaking will have a de minimus impact on paperwork for the regulated
community and the Department. The final-form rulemaking includes provisions which permit
electronic filing and electronic recordkeeping instead of paper filing and paper records to reduce
paperwork for both the regulated community and the Department. The final-form rulemaking does
not require the submission of any new forms, and all current forms are available electronically at
http://www.dobs.pa.gov/Businesses/Securities/Pages/Securities-Offerings. aspx.

G. Sunset Review

The regulation does not have a sunset date because the Department will periodically review the
effectiveness of the regulation.

H. Regulatory Review

Under Section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on June 9, 2016, the
Department submitted a copy of this proposed rulemaking and a copy of the Regulatory Analysis
Form to [RRC and to the Chairpersons of the House Commerce Committee and the Senate Banking
and Insurance Committee. On July 2, 2016, the Department published the proposed Regulation in
the Pennsylvania Bulletin for a 30-day comment period. A copy of this material is available to the
public upon request.

Under Section 5(c) of the Regulatory Review Act, IRRC and the Committees received copies of
all the comments the Department received during the public comment period. In preparing the
final-form rulemaking, the Department considered all comments from IRRC and the public.

Under Section 5a(j.2) of the Regulatory Review Act (71 P.S. § 745.5a(j.2)), on ,
the final-form rulemaking was deemed approved by the House and Senate Committees. Under
Section 5.a(e) of the Regulatory Review Act, IRRC met on , and approved the final-
form rulemaking.

L Findings

The Department finds that:

(1}  Public notice of the proposed rulemaking was given under Sections 201 and 202 of
the Act of July 31, 1968 (P.L. 769, No. 240)(45 P.S. §§ 1201 and 1202) and the regulations
thereunder, 1 Pa. Code §§ 7.1 and 7.2.

(2) A public comment pericd was provided as required by law, and all comments
received during the public comment period were considered.

(3) The regulation does not enlarge the purpose of the proposed rulemaking published
in the Pennsylvania Bulletin on July 2, 2016.



(4)  The final-form rulemaking is necessary and appropriate for the administration and
enforcement of the Pennsylvania Securities Act of 1972.

J. Order

The Department, acting under Section 202.C of the Department of Banking and Securities
Code (71 P.S. § 733-202.C (promulgation of rules and regulations)); Section 609(a) of the
Pennsylvania Securities Act of 1972 (70 P.S. § 1-609(a) {ability to make, amend and rescind
regulations, rules and orders)); and Section 9(b) of the Takeover Disclosure Law (70 P.S. § 79(b)
(ability to make, amend and rescind regulations, rules and orders)).

(a) The final-form regulation of the Department, 10 Pa. Code Chapters 1, 102, 202,
203, 204, 205, 206, 207, 208, 209, 210, 211, 301, 302, 303, 304, 305, 401, 404, 501, 504, 513,
601, 602, 603, 604, 605, 606, 609, 610, 701, 901, 1001, is adopted as set forth in Annex A.

(b) The Secretary of the Banking and Securities shall submit this order and Annex A
to the Office of General Counsel and the Office of Attorney General for review and approval as to
legality and form, as required by law.

(c) The Secretary of Banking and Securities shall submit this order and Annex A to the
IRRC and the Senate and House Committees as required by the Regulatory Review Act.

(d)  The Secretary of Banking and Securities shall certify this order and Annex A and
deposit them with the Legislative Reference Bureau as required by law.

(e}  This order shall take effect immediately upon publication in the Pennsylvania
Bulletin.

BY:

ROBIN L. WIESSMANN,
Secretary of Banking and Securities



Comments and Responses

Comments were received from two trade associations (the Pennsylvania Institute of Certified
Public Accountants (PICPA) and the Financial Services Institute (FSI)). The Department of
Banking and Securities (Department) is appreciative of the comments of PICPA and FSI which
expressed general support for the regulations. Specific comments were received from one public
commentator, G. Phillip Rutledge, Esq., as well as the Independent Regulatory Review
Commission (IRRC). These comments, and the Department’s responses thereto, are set forth
separately below.

Attorney Rutledge Comments:

Attorney Rutledge is an attorney with Bybel Rutledge of Lemoyne, Pennsylvania. Attorney
Rutledge is a member of the Securities Industry Advisory Committee (Advisory Committee),
consisting of practicing securities attorneys and securities industry professionals organized by the
Department to advise the Department on its review of the regulations which are the subject of this
rulemaking. However, attorney Rutledge specifically states in his comment letter that his
comments reflect his own personal views and not those of the Advisory Committee or Bybel
Rutledge.

Attorney Rutledge’s comments can be divided into the following categories: Modifications to
Proposed Definitions, Additional Definitions, Clarification of Substantive Provisions, and
Proposed Rule 211.010.

Modifications to Proposed Definitions:
The proposed definitions are in alphabetical order in Proposed Regulation 102.021.
ADVERTISEMENT

Comment: It is suggested that (i) be modified as follows as (A) and (B) are elaborations of the
terms included in the statutory definition of advertisement in Section 102(a) of the 1972 Act.

) As defined in section 102(a) of the act (70 P.S. §1-102(a)) wherein the term:
(A) “Communication” includes, without limitation, letters, brochures, pamphlets,
displays, sales literature and any form of electronic communication, including

e-mail, which is used in connection with a sale or purchase, or an offer to sell
or purchase a security; and

(B) “Publicly disseminated” means a communication directed to or communicated
to more than 50 persons in this Commonwealth.

Response: The Department agrees with the comment and has amended the definition accordingly.



BANK

Comment: [tis suggested that, for clarity, (ii)(B) be revised as follows:
(il) EE T 3

(B) A bank-in-organization if the primary regulatory authority responsible for the
administration of the banking laws under which the bank-in-organization has been
formed has determined that a bank-in-organization is not a bank under those laws.

Response: The Department agrees with the comment that clarification is appropriate, but believes
the following definition provides more clarity:

(B)_A bank-in-organization if the state or Federal regulator with primary authority
over the bank-in-organization determines that it is not a bank pursuant to the law

governing that bank-in-organization.

BENEFICIAL OWNERSHIP

Comment: This term is used through the Proposed Rules and each iteration should be addressed
in this definition. Also, the reference to Rule 505 offerings in (i) should be deleted in favor of
citing Section 203(s)(v) of the 1972 Act as Section 203(t)(v) has been cited similarly since the
regulatory citation does not reference the term “beneficial ownership”. It should be noted that
current §304.012(c)(8) references “trustee for a beneficial trust under §102.021(a)” but there is no
definition of “beneficial trust” in Proposed Rule 102.021. It is suggested that (i), (i1} and (iii) read
as follows:

(i) For purposes of § 203.184 and §609.012 (relating to offers and sales to principals;
and computing the number of offerees, purchasers and clients) and section
203(s)(v) and 203(t)(v) of the act, as defined in 17 CFR 240.13d—3 (relating to
determination of beneficial owners).

(i) For purposes of §302.070 (relating to registration exemption for investment
advisers to private funds), as defined in 17 CFR 270.2a51-2 (relating to definitions
of beneficial owner for certain purposes under sections 2(a)(51) and 3(c)(7) and
determining indirect ownership interests).

(iii)  For purposes of §304.012, §305.019 and §404.011 (relating to investment adviser
required records; dishonest and unethical practices; and investment adviser
brochure disclosure), as defined in 17 CFR 275.204A-1 (relating to investment
adviser codes of ethics).

Response: The Departmment agrees with the comments and has amended the definition
accordingly.



BOND

Comment: It is suggested that (i) read as follows which tracks the language in current
§202.092(d)(1):

A debt obligation, including a note, debenture or other evidence of indebtedness.

Response: The Department agrees with the comment and has amended the definition accordingly.

CLIENT

Comment: [t is suggested that (iii) be added to address use of the term “client” in §404.011(f):

(iii)  For purposes of §404.011 (relating to investment adviser brochure disclosure), each
limited partner of a limited partnership, each member of a limited liability company and
each beneficiary of a trust if the investment adviser is the general partner of the limited
partnership, manager of the limited liability company or trustee of the trust.

Response: The Department agrees with the comment and has amended the definition accordingly.

COMPENSATION

Comment: To track language relating to “compensation” in SEC 1A Release 1092, which was a
joint SEC/NASAA release, it is suggested that the definition be modified siightly to read:

Compensation -- Receipt, directly or indirectly, of any payment or consideration,
whether or not in the form of cash, or any economic benefit.

Response: The Department agrees with the comment and has amended the definition accordingly.

CRD, FINRA, and IARD
Comment: The suggestion is to add “and any successor thereto” at the end of these definitions.

Response: The Department agrees with the comment, as these terms may change in the future.
(For example, FINRA is the Financial Industry Regulatory Authority which, until 2007, was
known as the National Association of Securities Dealers (NASD)). The Department has amended
the definitions accordingly.



INDEPENDENT PARTY

Comment: For clarity, it is suggested that the introductory phrase be modified as follows: “A
person who meets all of the following:”

Response: The Department agrees with the comment and has amended the definition accordingly.

PRINCIPAL PLACE OF BUSINESS

Comment: This reference also appears in §203.187 (relating to small issuer exemption). Does
the Department want to have a separate definition for §203.187 than the definition relating to a
place of business of an investment adviser?

Response: The Department agrees with the comment and believes the definition proposed in the
comment (which is used in SEC Rule 203A-3 relating to investment advisers) would be
appropriate for both investment advisers and issuers with the insertion of the word “business” for
“investment adviser.” Accordingly, the Department has changed the definition as follows:

Principal place of business — [As defined in 17 CFR 275.203A-3(c) (relating to
definitions) promulgated under the Investment Advisers Act of 1940 (15 U.S.C.A. §§
80b-1 — 80b-21).] The executive office of the business from which the officers, partners,
or managers of the business direct, control, and coordinate the activities of the business.

PRO-RATA

Comment: [t is suggested that (ii) be deleted as it does not appear to add very much in the context
of a definition as opposed to the substantive regulation from whence the language originated.

Response: The proposed language in (ii} is helpful as it sets forth two examples of the term, as
used when an existing equity securityholder receives a number of shares and when an existing
securityholder receives a percentage of shares. Therefore, no revision has been made to the
proposed language.

RELATED PARTIES

Comment: This definition includes a reference to “beneficial owners” in (i) but the definition of
beneficial owner in Proposed Regulation 102.021 does not address use of the term “beneficial
owner” in this definition.

Response: The relevant portion of the definition of “related parties” is as follows:

(1} The registrant and its affiliates, principal owners (the owners of record or known
beneficial owners of more than 10% of the voting interests of the reporting entity),

management (a person having responsibility for achieving the objectives of the




organization and the concomitant authority to establish the policies and to make the
decisions by which the objectives are to be pursued) and members of their immediate

The phrase “beneficial owners” is used to define “principal owners™ and is limited by those
“beneficial owners” who own more than 10% of the voting interests of the reporting entity. The
“beneficial ownership” used here is of the voting interests of the reporting entity, not necessarily
of the entity itself. Including a reference to the definition of “related parties” in the definition of
“beneficial ownership” may therefore cause confusion. Accordingly, no revision has been made
to the proposed language.

Additional Definitions

The comment suggests additional definitions for the following terms: *auditor’s report”,
“aggregate indebtedness”, “commission”, “direct participation program”, “EFD”, “financial
statements”, “Form ADV”, “Form ADV-W”, “Form BD”, “Form BD-W”, “Form D”, “Form NF”,
“Form U-17", “Form U-4", “Form U-5", “Form U-SB”, “generally accepted accounting principles”,
“limited partnership”, “national securities association”, “national securities exchange”, “nationally
recognized statistical rating organization”, “PCAQOB”, “self-regulatory organization”, “Series 77,
“Series 24", “Series 63", “Series 657, and “Series 66”.

[RRC’s comment, however, identifies the following terms and phrases from the above list that
should be defined. The Department agrees with IRRC’s list and accordingly proposes the
following definitions using the language from Attorney Rutledge’s comment (with additional

language underlined):

Aggregate indebtedness — As defined in 17 CFR 240.15¢3-1 (relating to net capital
requirements for brokers or dealers) under the Securities Exchange Act of 1934.

Auditor’s report — A written report by an independent certified public accountant which
contains either an expression of opinion on an entity’s financial statements, taken as a
whole, or an assertion that an opinion cannot be expressed.

Commission — any form of compensation received by any person for effecting the
purchase or sale of a security.

EFD - Electronic Filing Depository operated by NASAA and any successor thereto.

Financial statements — A balance sheet, statement of income, statement of stockholders’
equity and statement of cash flow and accompanying notes.

National securities association — An association of brokers and dealers registered with
the Securities and Exchange Commission under Section 154 of the Securities Exchange
Act of 1934.



National securities exchange — Any exchange as defined in section 3(a)(1) of the
Securities Exchange Act of 1934 which is registered with the Securities and Exchange
Commission under section 6 of the Securities Exchange Act of 1934.

Nationally recognized statistical rating organization — As defined in section 3(a)(62) of
the Securities Exchange Act of 1934.

PCAOB — Public Company Accounting Oversight Board and any successor thereto.

Self-regulatory organization — as defined in section 3(a)(26) of the Securities Exchange
Act of 1934.

Attorney Rutledge also proposed, and IRRC agreed, to define the term “Direct participation
program” (DPP). The language proposed by Attorney Rutledge is as follows:

Direct participation program — A pregram which provides for flow-through tax
consequences regardless of the structure of the legal entit(ies) or vehicle(s) for
distribution including, but not limited to, oil and gas programs, real estate programs,
agricultural programs, cattle programs, condominium securities and all other programs
of a similar nature, regardless of the industry represented by the program, or any
combination thereof, except real estate investment trusts, tax qualified pension and profit
sharing plans pursuant to Sections 401 and 403(a) of the Internal Revenue Code of 1986
and individual retirement plans under Section 408 of the Internal Revenue Code of 1986,
tax sheltered annuities pursuant to the provisions of Section 403(b) of the Internal
Revenue Code of 1986, and any company including separate accounts, registered with
the Securities and Exchange Commission under the Investment Company Act of 1940.

Response: The above definition excludes “real estate investment trusts” (REITS) from the
definition. Generally, REITS are considered a type of DPP. Attorney Rutledge’s proposed
definition is based upon FINRA Rule 2310, which excludes REITS from the definition. FINRA
rules, which are essentially conduct rules for its membership consisting of broker-dealers, address
REITS separately from DPPs.

In contrast, the only reference to DPPs in the Department’s regulations is in Regulation 207.019,
which requires the filing of subscription contracts proposed to be used in an offering pursuant to
the registration of the securities. The Department regulations do not address REITS separately
from DPPs, and practitioners consistently file subscription contracts for REIT offerings with the
Department in compliance with Regulation 207.019.

[n addition, North American Securities Administrators Association (NASAA) members including
the Department participate in a coordinated review program for the registration of DPPs.
According to the NASAA guidelines on the coordinated review program (found at
http://www.coordinatedreview.org/cr-dpp/), the program includes the review of REITS.




Accordingly, the Department believes that the definition of DPP in the Department regulations
should include REITS, and proposes the following revision to the above language (additional
language is underlined, deletion is bracketed):

Direct participation program — A program which provides for flow-through tax
consequences regardless of the structure of the legal entit(ies) or vehicle(s) for
distribution including, but not limited to, oil and gas programs, real estate programs,
real _estate _investment trusts, agricultural programs, cattle programs, condominium
securities and all other programs of a similar nature, regardless of the industry
represented by the program, or any combination thereof, except [real estate investment
trusts,] tax qualified pension and profit sharing plans pursuant to Sections 401 and
403(a) of the Internal Revenue Code of 1986 and individual retirement plans under
Section 408 of the Internal Revenue Code of 1986, tax sheltered annuities pursuant to
the provisions of Section 403(b) of the Internal Revenue Code of 1986, and any company
including separate accounts, registered with the Securities and Exchange Commission
under the Investment Company Act of 1940.

Clarification of Substantive Provisions
Proposed Rule 202.094

Comment: For clarity and symmetry with §203.183(a), it is suggested that subsection (3) be
revised as follows:

(3) The issuer meets all of the following conditions:

Response: The Department agrees with the comment and has revised the definition accordingly.

Proposed Rule 203.041

Comment: For clarity and symmetry with §203.183(a), it is suggested that subsection (b) be
revised as follows:

(b) The Department will not consider that the requirement of section 203(d)(i) of the act
to be met unless the issuer meets all of the following;:

Response: The Department agrees with the comment and has revised the definition accordingly.

Proposed Rule 203.161

Comment: For clarity and symmetry with §203.183(a), it is suggested that subsection (c)(4) be
revised as follows:

(c)(4) Include whatever data may be necessary to establish all of the following:



Response: The Department agrees with the comment and has revised the definition accordingly.

Proposed Rule 203.184

Comment: Since it is suggested that the definition of “beneficial ownership” in Proposed
Regulation 102.021 be amended to include the reference to that term in §203.184(b), it is
recommended that subsection (b) be deleted and the remaining subsections re-formatted.

Response: The Department agrees with the comment and has revised the definition accordingly.

Proposed Rule 203.188
Comment: For clarity and symmetry with §203.183(a), it is suggested that subsection (a) be
revised as follows:

{(a) Under section 203(r) of the act, the Department finds that it is not in the public interest
or necessary for the protection of investors to require registration of securities
transactions under section 201 of the act if all of the following conditions are met;

Response: The Department agrees with the comment and has revised the definition accordingly.

Proposed Rule 203.201
Comment: It appears that a verb may be missing in subsection (b). It is suggested that subsection
(b) read as follows:

(a) General solicitation. Use of general solicitation in a manner permitted by section
203(t) of the act will not be considered to be an advertisement subject to section 609(c)
of the act but will be subject to the antifraud provisions in sections 401-410 of the act.

Response: The Department agrees with the comment and has revised the definition accordingly.

Proposed Rule 203.203
Comment: For clarity and symmetry with §203.183(a), it is suggested that the initial paragraph of
this Proposed Rule be revised as follows:

Under section 203(r) of the act, the Department finds that it is not necessary or appropriate
for the protection of investors to require registration under section 201 of the act for the
offer or sale of a security in a transaction if all of the following requirements are met:

Response: The Department agrees with the comment and has revised the definition accordingly.



Proposed Rule 207.072

Comment: Since subsection (c)(6) permits non-payment of interest on funds held in escrow for
less than 90 days and otherwise requires interest to be paid on funds in escrow that are returned to
subscribers, it is recommended that the term “interest bearing” be deleted from subsection (c)(1)
which would read as follows:

(a) ***
(1) The specified amount of proceeds shall be deposited in an escrow or trust account,
the terms of which are consistent with this subsection, particularly paragraph (6).

Response: The Department does not agree with the comment because paragraph (c)(1) applies to
all funds deposited into an escrow account, not just those that are held less than 90 days. In
addition, an interest bearing account is required for funds held less than 90 days; however, the
interest is waived for those funds. Accordingly, no revision has been made to the proposed

language.

Proposed Rule 209.010

Comment: As it is suggested that “Form NF” be a defined term in §102.021 which includes any
successor form, it is suggested that subsection (b)(2) read as follows:

(b) *kok

2) An issuer which is an open-end or closed-end investment company, face
amount certificate company or unit investment trust, as those persons are
classified in the Investment Company Act of 1940, shall file with the
Department an annual report on sales of securities in this Commonwealth
on Form NF within the following time periods:

Response: The Department does not agree with the comment because it does not agree with
adding “Form NF" as a defined term (see Additional Definitions section). Accordingly no revision
has been made to the proposed language.

Proposed Rule 210.010

Comment: To be consistent with the statutory language in section 210 of the 1972 and in
symmetry with §210.010(a)(2), it is suggested that subsection (a)(1) be revised as follows:

(1) An issuer that has an effective registration statement under section 205 or 206 of the
act and has an effective registration statement on file with the Securities and Exchange
Commission for the same securities sold securities in this Commonwealth in excess of
the aggregate amount registered for sale in this Commonwealth under section 205 or
206 of the act.



Furthermore it is recommended that subsection (a){2) be revised as follows since Section
18(b)(2) of the Securities Act of 1933, as amended (the “1933 Act”) preempts application of the
registration provisions of the 1972 Act.

(2) An open-end or closed-end investment company, face amount certificate company or
unit investment trust, as those persons are classified in sections 1-21 of the Investment
Company Act of 1940 which during the effective period of a notice filing with the
Department sold securities in this Commonwealth in excess of the aggregate amount
of securities set forth in such notice filing.

Response: The Department agrees with this comment relating to (a)(1) and has revised the
provision accordingly. The Department does not agree with the comment that paragraph (a)(2)
should be revised. The paragraph covers both registration and notice filings. Although current
law provides that all offerings subject to this provision would be notice filings, the law may change
in the future to require registration filings.

Proposed Rule 302.061

Comment: As the term “bank” already is a defined term in §102.021, it is suggested that the
language “, as that term is defined in section 102(d) of the act,” be deleted.

Response: The Department agrees with this comment and has revised this provision accordingly.

Proposed Rule 302.064

Comment: As it is suggested that the term “National securities exchange” be a defined term in
§102.021 which includes registration with the SEC, (ii) should be revised as follows:

(i) A member of a National securities exchange.

Response: The Department agrees with the comment {see Additional Definitions section) and has
revised this provision accordingly.

Proposed Rule 302.070

Comment: Section 302(f) of the 1972 Act grants the Department authority to adopt a regulation
to exempt a class of persons from registration as an investment adviser, It does not authorize the
Department to impose a filing fee nor does Section 602.1 of the 1972 Act authorize the imposition
of a filing fee for an investment adviser exempt from registration under Section 301 of the 1972
Act. Therefore, subsection (¢)(2) should be revised as follows:

(e) *¥%
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(ii)  The Department will consider a report required by subsection (a)(2) to be
filed with the Department when it is filed and accepted by IARD.

Also, it is recommended that the quotation marks appearing in subsection (h) be deleted as
they serve no useful purpose.

Response: The Department agrees with these comments and has revised these provisions
accordingly.

Proposed Rule 303.011

Comment: As it is suggested that the term “Form BD” be a defined term in §102.021 which
includes any successor form, subsection (a) should read as follows:

(a) An applicant for initial registration as a broker-dealer shall complete Form BD which
shall be filed with CRD.

As it is suggested that the term “National securities exchange” and “National securities
association” be defined terms in §102.021 which includes registration with the SEC, subsections
(b), (c), (d) and (h) should read as follows:

(b) An applicant which is not a FINRA member firm or a member of a National securities
exchange shall complete and file with the Department:

*ok ¥

(c) An applicant which is not a FINRA member firm but is a member of a National
securities exchange shall complete and file with CRD:

*okk

(d) An applicant which is a FINRA member firm shall file with CRD:

ok %

(h)  An applicant described in subsections (c) and (d) shall provide to the Department
within 5 days of receipt of a written or electronic request, a copy of any financial
statement or financial information required under Securities and Exchange
Commission rules or the rules of a Nationa! securities association or a National
securities exchange of which the applicant is a member.

Response: The Department agrees with the comment as it relates to the terms “National securities
exchange” and “National securities association” but not as to “Form BD” (see Additional
Definitions section) and has amended these provisions accordingly.
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Proposed Rule 303.012

Comment: As it is suggested that the terms “Form ADV” and “[ARD” be defined terms in
§102.021, subsections (a) and (b} should read as follows:

(a) An applicant for initial registration as an investment adviser shall complete Form ADV.

(b) The applicant shall complete and file with IARD:

¥ kk

With respect to subsection (c)(2), it is suggested that the word “standard” be deleted as it
has been suggested that “audit report” be a defined term in § 102.021.

With respect to subsection (c)(iii}(2) and subsection (f)(2), it is suggested that “in all
material respects” be added at the end of each subparagraph (2).

Response: The term “IARD” is already defined in the proposed regulations, but the Department
agrees with the suggestion to include the term in subsection (b). The Department agrees with the
comments regarding defining the term “auditor’s report™ but does not agree with respect to the
term “Form ADV” (see Additional Definitions section). The Department does not agree with
respect to the phrase “in all material respects” at the end of subsection (f}(2). (The comment’s
reference to subsection {c)(iii)(2) appears to be a mis-cite.) The original language of this provision,
which relates to the filing of a balance sheet for advisers with discretionary authority over client
funds or securities, does not qualify the requirement that the balance sheet contain a representation
by the applicant that the balance sheet is true and accurate by the phrase “in all material respects”.
The Department believes that the inclusion of the phrase “in all material respects” would lower the
“true and accurate” standard. The Department has revised these provisions accordingly.

Proposed Rule 303.013

Comment: As it is suggested that the term “Form U-4” be a defined term in §102.021 which
includes any successor form, subsections (a) and (c¢) should read as follows. Also, since Form U-
4 for issuer agents must be filed with the Department, subsection (d) should be revised as follows.

(a) An applicant for initial registration as an agent of a broker-dealer or issuer shall
complete Form U-4.

Rk

(¢) An applicant for registration of an agent of a broker-dealer which is a FINRA member
firm shall file the following items with CRD:

sokk

(d) An agent and broker-dealer or issuer shall take necessary steps to ensure that material
information contained in Form U-4 remains current and accurate. If a material statement
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made in Form U-4 becomes incorrect or inaccurate, the agent and broker-dealer shall file
with CRD and, in the case of an issuer, the agent and the issuer shall file with the
Department, an amendment on Form U-4 within 30 days of the occurrence of the event
which requires the filing of the amendment.

Response: The Department does not agree with the suggestion to define “Form U-4" (see
Additional Definitions section). The Department further does not agree with the suggestion that
subsections (c) and (d) specify that the filing is on CRD rather than with the Department.
Department regulations specifically address filing requirements for broker-dealers and agents in
Regulation 603.011. Accordingly, no revisions have been made to these provisions.

Proposed Rules 303.014

Comment: As it is suggested that the term “Form ADV™ and “IARD” be defined terms in
§102.021, subsections (a) and (b) should read as follows:

(a) An applicant for initial registration as an investment adviser representative of an
investment adviser or Federally covered adviser shall complete Form U-4.

(b) The investment adviser representative and the investment adviser or Federally covered
adviser shall complete and file with [ARD:

Response: The term “IARD” is already defined in the proposed regulations; accordingly, the
Department has amended subsection (b) in Regulation 304.014 to reflect that term. The
Department does not agree with the suggestion to define the term “Form ADV” (see Additional
Definitions section).

Proposed Rule 303.015

Comment: As it is suggested that the term “Form ADV” and “IARD” be defined terms in
§102.021, subsections (a), (b) and (c) should read as follows:

(a) Federally covered advisers required to file a notice under section 303(a)(iii) of the act
(70 P.S. §1-303(a)(iii)) shall file Form ADV with IARD.

(b) [nitial filing. Before the Federally covered adviser conducts advisory business in this
Commonwealth, the Federally covered adviser shall file a completed Form ADV
accompanied by the notice filing fee required under section 602(d.1) of the act (70 P.S.
§1-602(d.1)) with [ARD.

(c) Renewals. Every Federally covered adviser conducting advisory business in this

Commonwealth annually shall pay the notice filing fee set forth in section 602(d.1) of
the act (70 P.S. §1-602(d.1)) to IARD.
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Response: The term “IARD” is already defined in the proposed regulations; accordingly, the
Department has amended subsections (b) and (c¢) in Regulation 303.015 to reflect that term. The
Department does not agree with the suggestion to define the term “Form ADV” (see Additional
Definitions section).

Proposed Rule 303.016

Comment: The word “advisor” in subsection (a) should be changed to “adviser” to reflect the
statutory spelling of the term which otherwise is used throughout the 1972 Act and the Proposed
Rules.

Response: The Department agrees with the suggestion and has revised the spelling accordingly.

Proposed Rule 303.021

Comment: It is suggested that:
*CRD” should replace “the Department” at the end of subsection (a)(1) and (2).
“with [ARD” should be added at the end of subsection (b){1)i).
“IARD" should replace “the Department™ at the end of subsection (b)(2)(i).
“[ARD” should replace “the Department” in subsection (c)(1).

Response: The Department does not agree with these suggestions, which all relate to how and
where forms are filed. The procedures by which forms are filed with the Department are addressed
in other regulations (specifically Regulations 303.012 and 303.014 for investment advisers and
investment adviser representatives, and Regulation 603.011 for broker-dealers and agents).
Accordingly no revisions have been made to this provision.

Proposed Rule 303.031

Comment: As it is suggested that the term “Series 7 Examination,” “Series 63 Examination” and
“Series 66 Examination™ which includes any successor examination be defined terms in §102.021,
subsection (c) should read as follows:

(c) The applicant receives a passing grade on the Series 63 Examination or the Series
66 Examination and Series 7 Examination administered by FINRA within 2 years
before the date of filing an application for registration. The Department considers
the requirements of this subsection met if any of the following apply:

ook
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Response: The Department does not agree with the suggestion to define these terms (see
Additional Definitions section), and accordingly no revision has been made.

Proposed Rule 303.032

Comment: As it is suggested that the term “Series 65 Examination” which includes any successor
examination be a defined term in §102.021, subsection (a)(1) should read as follows:

(@) ***

The individual, on or after January 1, 2000, and within 2 years immediately before the date of
filing an application with the Department, received a passing grade on the Series 65 Examination.

Response: The Department does not agree with the suggestion to define this term (see Additional
Definitions section) and accordingly no revision has been made.

Proposed Rule 303.041

Comment: As “net capital” is proposed to be defined in §102.021 and it is herein suggested that
“aggregate indebtedness” also be a defined term in §102.021, it is suggested that the last
sentence of subsection (a) be deleted as unnecessary.

Response: the Department agrees with the suggestion to define the term “aggregate indebtedness”
and to use this term and the term “net capital” in this provision. The provision has been revised
accordingly.

Proposed Rule 303.042

Comment: For clarity and parallelism, it is suggested that the term “Holding” in subsection
(a)(3)(i){A) be changed to “Has.”

For clarity and parallelism, it is suggested that the term “*Serving” in subsection (a)(3)(ii)
be changed to “Serves.”

For clarity and parallelism, it is suggested that the words “Notifies the Department in
writing” be deleted in favor of the word “Indicates” in subsection (a){(3)(i)((D) and

(2)(3)(i)(B)(IID).

Response: The Department agrees with the suggestions relating to the terms “Holding™ and
“Serving”. The Department does not agree with the suggestion relating to the phrase “Notifies the
Department in writing” as this phrase is consistent with the NASAA Model Rule 102(e)(1)-1,
amended 9/11/2011. The Department has revised the provisions accordingly.
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Proposed Rule 303.051

Comment: As it is suggested that “Form U-SB” which includes any successor form be a defined
term in §102.021, it is suggested that subsection (a)(1) read as follows:

(a) * %k

(1) A surety bond shall be filed with the Department on Form U-SB.

Response: The Department does not agree with the suggestion to define this terms (see Additional
Definitions section) and therefore no revision has been made.

Proposed Rule 304.012

Comment: As “net worth” and “financial statements” are proposed as defined terms in §102.021,
it is suggested that subsection (a)(6)(i) and (ii) should be deleted as unnecessary definitions for
purposes of this regulation.

With respect to subsection (a)(7)(iii}(B), it is proposed to delete Arabic numeral “10” and replace
it with “ten” where elsewhere throughout the Proposed Rules, the opposite has been the case (ie
replace written numbers with Arabic numerals).

Response: The Department agrees with the suggestion as to “financial statements” (see Additional
Definitions section) and “net worth” (which is already defined in the proposed regulations) and
has revised these provisions accordingly.

Proposed Rule 304.021

Comment: As itis suggested that the term “National securities exchange™ and “National securities
association” be defined terms in §102.021 which includes registration with the SEC, subsection
(c) should read as follows:

(c) A broker-dealer registered under the act and registered as a broker or dealer with
the Securities and Exchange Commission shall provide the Department, within 5
days of a written or electronic request, a copy of any financial statement, financial
report or other financial information required under Securities and Exchange
Commission rules or rules of a National securities association or National securities
exchange of which the applicant is a member.

Response: The Department agrees with this suggestion (see Additional Definitions section) and
has revised the provisions accordingly.
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Proposed Rule 304.022

Comment: [t is suggested that “in all material respects” be added to the end of subsection (b)(2).

Response: The Department does not agree with the comment as the language of proposed
Regulation 304.022 is consistent with the NASAA Model Rule 411(b)-1, adopted 9/17/2008.
Accordingly no revision has been made.

Proposed Rule 304.041

Comment: As itis suggested that the term “National securities exchange” and “National securities
association” be defined terms in §102.021 which includes registration with the SEC, subsection
(b) should read as follows:

(a) Files referred to in subsection (a) include books, ledgers, account records and electronic
files required to be kept by broker-dealers and investment advisers in accordance with
this chapter, the rules of the Securities and Exchange Commission and rules of a
National securities exchange or national securities association and any document
reasonably related to these required records.

Response: The Department agrees with this suggestion (see Additional Definitions section) and
has revised this provision accordingly.

Proposed Rule 304.051

Comment: Since, at first reading, subsection (a) appears to prohibit any commissions or
compensation, it is suggested that, for clarity, the rule be revised as follows:

(a) A broker-dealer registered under the act may charge or receive commissions or other
compensation in connection with the purchase or sale of a security if the commission
or compensation meets all of the following:

(1) Is fair and reasonable.

(2) Is determined on an equitable basis.

(3) Is adequately disclosed to each customer in writing at or before final
confirmation.

(b) Compensation which complies with FINRA rules will be considered fair and
reasonable and, unless otherwise required by those rules, a FINRA member firm or an
associated person of a FINRA member firm need not comply with subsection (a)(3).

Response: The Department believes that the proposed language is clear and therefore does not
agree with the comment. No revision has therefore been made.
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Proposed Rule 304.071

Comment: First, it should be made clear that the requirements of this proposed rule apply only to
investment advisers which are registered with the Department and not those which are excluded
from the definition of investment adviser or are exempt from registration (eg private fund advisers
exempt under §302.070).

Second, it suggested that the Department may wish to expand this regulation to include broker-
dealers. Although most, if not all, broker-dealers registered with the Department are FINRA
member firms and must comply with FINRA Rule 4370 (relating to business continuity plans),
there is a possibility that certain broker-dealers may be registered with the Department, either now
or in the future, that are not required to be a FINRA member firm (eg intrastate brokers or dealers
under Section 15(a)(1) of the Securities Exchange Act of 1934).

Response: The Department agrees in part with the comment. The Department agrees that the
regulation be revised to make clear that the BCP requirement applies to state-registered investment
advisers only. The Department does not agree with the suggestion to expand this to the rare
circumstance of a broker-dealer that is not required to be registered with FINRA. The Department
has revised subparagraph (a) accordingly.

Proposed Rule 305.011

Comment: As it is suggested that the term “National securities exchange” be a defined term in
§102.021 which includes registration with the SEC, subsection (a)(1)((ii)(C) should read as
follows:

(A)An applicable fair practice or ethical standard promulgated by the Securities
and Exchange Commission or a National securities exchange.

Response: The Department agrees with this suggestion (see Additional Definitions section) and
has revised this provision accordingly.

Proposed Rule 305.019

Comment: Act 52 of 2014, effective August 11, 2014, revised Section 305(a)(ix) and limited the
basis for denying, suspending, conditioning or revoking a registration on the basis of activities that
constitute dishonest or unethical practices in the securities business or taking unfair advantage of
a client to those activities that occurred within the previous 10 years.

To be consistent with the change made to Section 305(a)(ix) of the 1972 Act by Act 52 of
2014, “*within the previous 10 years” should be added to the end of subsection (b).

In subsection (c}(3)(xx) the second reference to “United States™ should be deleted to
parallel the first similar change in that subparagraph.
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Response: The Department agrees with these suggestions and has revised the subsections
accordingly, with the exception that 10" will be written as “ten” consistent with the Style Manual.

Proposed Rule 305.061

Comment: As “Form ADV,” “Form ADV-W.” “Form BD-W,” “CRD” and “IARD" are
suggested as defined terms which includes any successor form or organization in §102.021, it is
suggested that subsections (a)(1) and (2), (b) and (e) should read as follows:

(G) k¥

(1) Become a Federally covered adviser subject to exclusive registration with the
Securities and Exchange Commission, the investment adviser shall file an
amendment to Form ADV with IARD.

(2) Stopped transacting business in this Commonwealth as an investment adviser, the
investment adviser shall file Form ADV-W with [ARD.

(b) Broker-dealer. To withdraw from registration as a broker-dealer, the broker-dealer
shall file a completed Form BD-W with CRD.

sk

(e) Federally covered adviser. To withdraw a notice filing, a Federally covered adviser
shall file an amendment to Form ADV with [ARD.

Response: The terms “CRD” and “IARD” are already defined in the proposed regulations. The
Department agrees to amend subsections (a){1) and (2) to reflect those defined terms. The
Department does not agree with respect to amending subsection (b), as the method of filing is
already addressed in Regulation 603.011(f). The Department does not agree with the suggestion
to define the remaining terms (see Additional Definitions section). The Department has revised
subsections (a)(1) and (2) accordingly.

Proposed Rule 404.011

Comment: As “IARD” is suggested as a defined term which includes any successor organization
in §102.021, it is suggested that subsection (i)(3) read as follows:

(1) Promptly file an amended Part 2 of Form ADV with IARD.

Response: The term “IARD?” is already defined in the proposed regulations and the Department
has revised subsection (i)(3) accordingly.
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Proposed Rule 504.060

Comment: With respect to subsection (b)(3)(i) and (ii), (c)(2) and (d), should the words “five”
and “ten” be expressed by Arabic numerals as is pervasive throughout the Proposed Rulemaking?

Response: The Style Manual suggests that numbers ten and under be expressed by words. No
revision to this section is therefore necessary.

Proposed Rule 603.011

Comment: Does CRD accept any filings by mail? If not, subsection (f) should read as follows:

) Required documents shall be filed in the following manner:

(1) Broker-dealer. Form BD and Form BD-W and any required amendments
thereto shall be filed with CRD accompanied by any fee imposed by section
602(d.1) of the act and any compliance assessment imposed under section
602.1(a) of the act.

(2)  Agent. Form U-4 with respect to initial registration, renewal and transfer
of an agent and Form U-5 with respect to withdrawal from registration as
an agent and any required amendments thereto shall be filed with CRD
except for issuer agents which shall be filed with the Department
accompanied by any fee imposed by section 602(d.1) of the act and any
compliance assessment imposed by section 602.1(a) of the act.

Subsection (g) should be deleted.

Response: CRD still accepts filings by mail. Accordingly, no amendment to this subsection is
necessary.

Proposed Rule 603.031

Comment: It is suggested that subsection (c)(2) be revised as follows to incorporate by reference
the types of persons who may be granted access to financial statements that have been declared
confidential:

(c) *¥**
(2) Financial statements which are considered confidential under paragraph (1) are

available for official use by persons described in §601.030(a) (relating to access to
confidential information).

It is suggested that the term “registered” be deleted from subsection (c)(3) in that it has
been suggested herein that “National securities exchange” and “National securities association” be
defined terms in §102.021 which includes their registration with the SEC.
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As it has been suggested herein that “Form U-4,” “Form BD,” Form ADV,” “IARD” and
“CRD” be defined terms in §102.021 which includes any successor form and any successor
organization, it is suggested that subsection (f) read as follows:

m Aok ok

(I)  The Social Security number and date of birth of an individual registered or
applying for registration as an agent or an investment adviser representative
that appears on Form U-4 filed with CRD or with the Department in the
case of an issuer agent under §303.013 or IARD under §303.014 (relating
to agent registration procedures; and investment adviser registration
procedures).

(2) The Social Security number and date of birth of an individual registered or
applying for registration as an investment adviser or filing a notice as a
Federally covered adviser that appears on Form ADV filed with [ARD
under §303.012 or §303.015 (relating to investment adviser registration
procedures; and notice filing for Federally covered advisers).

(3) The Social Security number and date of birth of an individual who is a
principal of a person registered or applying for registration as a broker-
dealer or investment adviser or filing a notice as a Federally covered adviser
that appears on Form BD filed with CRD or Form ADV filed with IARD.

Response: The Department agrees with the suggestions relating to subsections (e)(2) and (3) and
has revised these provisions accordingly. The Departrnent also agrees with the recommended
revisions to subsection (f) and has revised this provision accordingly. The Department does not
agree with the suggestion to define the remaining terms (see Additional Definitions section).

Proposed deletion of Statements of Policy in Chapter 604
Regulation 604.018

Comment: The Department proposes to delete §604.018 because the language is no longer
relevant since the merger of the PSC and the Department of Banking in 2012. My recollection as
former PSC chief counsel is that the genesis of this language was a request by then Senator Michael
Fisher (now Judge Fisher of the U.S. Circuit Court of Appeals for the Third Circuit) when the
Pennsylvania Senate was considering a request by the PSC to amend the 1972 Act to grant it
authority, for the first time, to impose civil monetary penalties for violations of the 1972 Act. The
concern expressed by then Senator Fisher was that SEC, FINRA and the PSC would “pile on”
fines for the same alleged violative conduct. Hence, the PSC adopted the statement of policy in
§604.018 that it would not add monetary penalties where FINRA or the SEC had taken action
against the person for the same conduct being investigated by the PSC.

I would not concur that this statement of policy is no longer relevant. Although the
adjudicatory body is now the Banking and Securities Commission (“BSC”) it is Department
lawyers who argue for the imposition of monetary penalties and they should be guided by the
provisions of §604.018 in fashioning settlements through consent orders, issuing orders to show
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cause and in presenting arguments before a hearing officer or the BSC. Therefore, I would
recommend that the Department retain this policy as general guidance to Department staff.

The suggestion is to revise subsection (a){2) to reflect the fact that the securities identified in that
provision are not registered with the Department as they are “covered” securities under Federal
securities laws and only subject to a notice filing with the Department.

Response: This Statement of Policy is no longer relevant because the 2012 merger put new
adjudicatory processes in place. Specifically, pre-merger PSC final orders were issued by the PSC
comprising of the three Commissioners who acted as heads of the agency. In the post-merger
Department, final orders are issued by the Banking and Securities Commission, comprising of five
individuals, four of whom are independent from the agency itself.

Additionally, while Department staff would take into consideration an SEC or FINRA penalty
when recommending a sanction to the Hearing Officer and to the Commission, the Department
does not believe it is appropriate to limit the Department’s authority, even by way of a Guideline.
The evidence of a particular case may indeed warrant an administrative assessment in addition to
a monetary fine or penalty imposed by the SEC and/or FINRA.

Finally, it should be noted that neither the SEC nor FINRA have similar limitations in their
respective rules.

Regulation 604.022

Comment: In proposing that §604.022 be deleted, the Department asserts that Sections 302 and
404 of the Department of Banking and Securities Code addresses these provisions. However, it
should be noted that the definition of “licensee” for purposes of that statute excludes persons
licensed or registered under the 1972 Act.

This provision relates to the fact that neither the Department nor its staff have any authority or
responsibility for instituting, conducting, settling, or otherwise disposing of a criminal proceeding,
and that any settlement entered into by the agency shall not address any such proceedings. The
comment here provides that although the Department asserts that Sections 302 and 404 of the
Department of Banking and Securities Code address these provisions, that statute’s definition of
“licensee” excludes persons licensed or registered under the 1972 Act.

Response: The Department agrees with the comment that Sections 302 and 404 of the Department
of Banking and Securities excludes persons licensed or registered under the 1972 Act. However,

under the Commonwealth Attorneys Act, 71 § 732-101 et. seq., the Department has no authority
or responsibility to institute, conduct, settle or otherwise dispose of a criminal proceeding.

Proposed Rule 605.020

Comment: Securities which are registered with the SEC and offered and sold by issuers described
in subsection (a)(2) are not subject to registration under the 1972 Act as they are covered securities
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under Section 18(b)(2) of the 1933 Act and only subject to a notice filing with the Department
under Section 211(a) of the 1972 Act. Therefore, subsection (a)(2) should read as follows:

(a) *kk

(2) The securities to be held or purchased are those of an open-end or closed-end
investment company, face amount certificate company or unit investment trust, as those
terms are defined in section 2 of the Investment Company Act of 1940 which issuer is
registered or has filed a registration statement under the Investment Company Act of
1940.

Response: The Department agrees with the comment and has revised subsection (a)(2)
accordingly.

Proposed Rule 606.031

Comment: [ strongly urge the Department to disregard the application of any style manual which
gave rise to the proposed change to subsection (a)(3) and retain the original wording. The words
of this subsection, which parallel Sections 401(b), 501(a) and 501(b) of the 1972 Act, are
considered by securities industry professionals and securities lawyers to be a “term of art” within
federal and state securities regulation for which an enormous amount of case law has developed.

With respect to subsection (f)(2)(v), it appears that the references are incorrect if they are
intended to refer to offerings under Rule 506 of SEC Regulation D and offerings made under SEC
Regulation Crowdfunding. Therefore, it is suggested that subsection (f)(2)(v) read as follows:

09 k%%

(v)  Advertisements in connection with the offer or sale of a Federally covered
security described in section 18(b)(4)(C) and (E) of the Securities Act of
1933 where the issuer engaged in an offering in good faith reliance on Rule
506(c) of Regulation D or Regulation Crowdfunding.

Response: The Department agrees with the comments and has revised the provisions accordingly.

Proposed Rule 609.010

Comment: It does not appear that the reference to subsection (&) in subsection (c) makes any
regulatory sense and should be deleted.

Response: The Department agrees with the suggestion and has revised this provision as follows:

[ (d) ] (c) Except as set forth in subsection[s] [ (¢) and (f) ] (d) [and (e)], prospective
financial statements used [ utilized ] or distributed in connection with the securities
offerings described in subsection [ (b) ] (a) shall comply with the following requirements:

* ok kK
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Proposed Rule 609.031

Comment: For clarity, it is suggested that subsection (a)(5) read as follows:

(a) ***
Financial reports of broker-dealers or investment advisers required by Subpart C
(relating to registration of broker-dealers, agents, investment advisers, and
investment adviser representatives and notice filings by federally covered advisers)

Response: The Department agrees with the comment and has revised this provision accordingly.

Proposed Rule 609.034

Comment: Proposed Rule 609.034(b)(2) and (d) contain references to financial statement
requirements with respect to an offering made in reliance on SEC Regulation A which offering is
registered under Section 205 of the 1972 Act or Section 206 of the 1972 Act. Due to the
availability of the statutory exemption in Section 203(u) of the 1972 Act for offerings made in
reliance on SEC Regulation A, it is suggested that subsection (h) be added as set forth below to
make it clear that the financial statement requirements referenced in subsection (b) and (d) relating
to offerings made in reliance on SEC Regulation A do not apply if the issuer is relying on the
exemption provided by Section 203 (u).

(h)  The provisions of subsection (b)(2) and (c) do not apply where an issuer offers or
sells a security in an offering exempt from registration with the Securities and
Exchange Commission under Regulation A adopted under the Securities Act of
1933 in good faith reliance on section 203(u) of the act.

Response: Section 203(u) of the 1972 Act provides for an exemption from registration for
offerings of securities made in good faith reliance on Section 3(b)(2) of the Securities Act of 1933,
provided that the issuer file with the Department all documents which are required to be filed with
the SEC. SEC Regulation A was adopted under Section 3(b)(2) and was recently amended to
distinguish between Tier 1 offerings (up to $20 million) and Tier 2 offerings (up to $50 million).
(see SEC Rule 251, 17 C.F.R. §230. 251) State securities registration requirements are preempted
for sales under Tier 2.

Accordingly, the Department agrees with the suggestion but only to the extent that the offering
qualifies under Tier 2. The Department has therefore revised subsection (h) as follows:

(h) The provisions of subsections (b)(2) and (c) do not apply where an issuer offers or
sells a security in an offering exempt from registration with the Securities and Exchange
Commission under Tier 2 of Regulation A adopted under the Securities Act of 1933 in
good faith reliance on section 203(u) of the act.
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Proposed Rule 211.010

Comment: With respect to subsection (c), the reference to “effective as of September 1, 1996”
should be deleted as Form D was revised in 2008 by the SEC with input from the states to include,
among other things, a consent to service of process. Furthermore, this reference does not appear
in Section 211(b) of the 1972 Act as amended by Act 52 0of 2014, It further is suggested that “Form
D” be added as a defined term in §102.021. Also, subsection (c)(1) should be revised to permit
electronic filing through EFD if the Department would accept filings of Form D for Rule 506
offerings through EFD which could read as follows.

(C) ok
(1) Filed with EFD or the Department on Form D.

The proposed rule should be revised to address an interpretational issue concerning the notice
filing required by Section 211(b.1)(ii) of the 1972 Act (relating to certain offerings made in good
faith reliance on SEC Regulation Crowdfunding) as to how an issuer that may be required to make
a notice filing should determine residency, particularly if there are joint purchasers of the security
from more than one state. It is recommended that this issue be addressed as suggested by the
American Bar Association Committee on State Securities Regulation in its June 23, 2016 comment
letter to NASAA on the Proposed NASAA Model Rule and Uniform Notice Filing Form for
Federal Crowdfunding Offerings. Below is suggested language for what would become subsection

(d).

(d) 211 (b.1(1)(i1)) notice. For purposes of the notice filing required under section
211(b.1)(1)(ii) of the act, the residency of a purchaser is the state set forth on the
person’s account maintained by a funding portal or broker-dealer through which the
securities being sold in reliance on Regulation Crowdfunding (17 CFR 230.227.100 et
seq.) adopted by the Securities and Exchange Commission have been purchased. In
the event that more than one person is on the account and those persons have addresses
on the account from different states, the state contained in the address of the first person
appearing on the account controls for purposes of determining whether the issuer is
required to make a notice filing with the Department under this subsection.

The Department proposes new subsection (d) which would authorize the Department to issue an
order requiring a notice filing to be made with the Department with respect to any covered security
under Section 18(b)(3) of the 1933 Act (ie securities offered and sold to “qualified purchasers” as
defined by the SEC) and payment of “fees prescribed to section 602(b.1) of the act.” Section 18(b)
of the 1933 Act preempts states from applying any securities registration or qualification
requirements of their state securities laws to securities which have been denominated in Section
18(b) of the 1933 Act as “covered securities.” Although Congress relaxed this preemption as to
permit a state to require a notice filing with respect to certain “covered securities,” this relaxation
was permissive and meant only that states would be permitted to enact legislation or enforce
existing legislation to require notice filings but not that they were legally obligated to do so.

To date, the SEC has adopted a definition of “qualified purchaser” in only two instances, both of
which relate to SEC Regulation A which divides offerings made in reliance on that rule into two
categories — Tier 1 offerings and Tier 2 offerings. All persons who receive an offer to purchase
securities in either a Tier 1 or Tier 2 offering under SEC Regulation A are deemed to be “qualified
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purchasers” under Section 18(b)(3) of the 1933 Act. This, in effect, preempts states from
regulating “testing the waters” communications with the public permitted by Rule 255 under
Regulation A. Also, the SEC determined that sales of securities made to offerees in a Tier 2
offering under SEC Regulation A also are deemed to be “qualified purchasers” under Section
18(b)(3) of the 1933 Act.

As previously indicated, Congress did relax the preemption provisions of Section 18(b) of the 1933
Act to allow states the authority to require notice filings for certain covered securities, including
transactions involving “qualified purchasers” under Section 18(b)(3) of the 1933 Act.

It should be noted that, in 2014, a self-executing securities registration exemption was added to
the 1972 Act as Section 203(u) by Act 52 of 2014 which exempts offers and sales of securities
made in good faith reliance on SEC Regulation A if the issuer files with the Department all
documents which are required to be filed with the SEC at the time that it files these documents
with the SEC.

Section 203(u) is, in effect, is a notice filing provision as the exemption is self-executing with no
review or approval by the Department being contemplated or statutorily authorized. On the other
hand, Section 211 of the 1972 Act is very specific as to the types of notices filings which are
required to be made Department and does not include authorization for the Department to require
a notice filing with respect to securities that are “covered securities” under Section 18(b)(3) of the
1933 Act. Therefore, there does not appear to be any statutory basis in Section 211 of the 1972
Act for requiring a notice filing for securities that are “covered securities” pursuant to Section
18(b)(3) of the 1933 Act.

In addition, there does not appear to be any statutory provision in Section 602(b.1) of the 1972 Act
to impose any notice filing fee, even for the notice filing provisions of Section 203(u). The only
fees authorized with respect to notice filings relate to notice filings by mutual funds under Section
211(a) of the 1972 Act and notice filings for SEC Rule 506 offerings under Section 211(b) thereof.

For states that want to require a notice filing for Regulation A offerings, NASAA adopted a model
notice filing rule which included a Uniform Notice for Regulation A — Tier 2 Offerings (“NASAA
Regulation A Notice”) and Item 7 of that form incorporates by reference all documents filed with
the SEC. The model rule only requires a notice filing with respect to sales and not offers and
then, only with respect to sales made in Tier 2 offerings as sales in Tier 1 offerings remain subject
to state securities registration requirements in that purchasers in Tier 1 offerings are not deemed
by the SEC to be “qualified purchasers” under Section 18(b)(3) of the 1933 Act.

As previously noted, Section 203(u) of the 1972 Act is, in essence, a notice filing requirement and,
in light of the preemption provisions relating to certain offerees and purchasers in SEC Regulation
A offerings, it is suggested that the Department, using its statutory powers under Section 204(a)
of the 1972 Act, adopt a new rule thereunder as described below. 1 believe this approach
accomplishes everything which proposed subsection (d) of Rule 211.010 was attempting to
achieve but with a sound statutory basis.

Furthermore, if the Department did not want to be burdened by receiving separate documents filed
under Section 203(u) for Tier | offerings, subsection (3) below gives the Department the option
of using the NASAA Regulation A Notice (but marked for Tier 1 offerings) and taking advantage
of that form’s incorporation by reference provision of all filing made with the SEC. Since all
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Regulation A filings with the SEC are made through the electronic EDGAR system, the public and
the Department have continuous access to all documents filed with the SEC with respect to any
Regulation A offering.

204.013. Waiver of Filing Requirements

Under section 204(a) of the act, the Department waives the filing provisions of section
203(u) of the act as follows:

(1) No filing with the Department is required under section 203(u} of the act with
respect to the offer of any securities which meets the requirements of Rule 251(d)(1) and Rule 255
of Regulation A adopted by the Securities and Exchange Commission.

(2)  In lieu of the documents required to be filed with the Department under section
203(u) of the act, an issuer undertaking an offering of securities which qualifies as a Tier 2 offering
under Regulation A adopted by the Securities and Exchange Commission may file with the
Department a copy of the Uniform Notice of Regulation A - Tier 2 Offering as adopted by NASAA
or any successor form thereto prior to the sale of any security in such Tier 2 offering in this
Commonwealth.

(3)  In lieu of the documents required to be filed with the Department under section
203(u} of the act, an issuer undertaking an offer of securities which qualifies as a Tier I offering
under Regulation A adopted by the Securities and Exchange Commission may file with the
Department a copy of the Uniform Notice of Regulation A — Tier 2 Offering as adopted by NASAA
or any successor form thereto but marked to show that it applies to a Tier 1 offering prior to the
sale of any security in such Tier 1 offering in this Commonwealth.

Responses: The commentor raises several issues to this provision which will be addressed in order.
First, the Department agrees with this comment to delete the reference to September 1, 1996 in
subsection (¢) and has revised the provision accordingly. Second, the Department does not agree
with the comment regarding electronic filings as electronic filings will be permitted pursuant to
proposed regulations under Chapter 701. Third, the Department does not agree with the comment
relating to an interpretational issue regarding crowdfunding, as such guidance is more appropriate
for the Department’s website.

The Department does not agree with the comment questioning the Department’s authority to
promulgate a regulation which authorizes the Department to issue an order requiring a notice filing
to be made with respect to any covered security under Section 18(b)(3) of the Securities Act of
1933 (ie. securities issued to “qualified purchasers™). Regulation 211.010(d) in its proposed form
reads as follows:

Department orders. The Department may issue an order requiring the following with
respect to a federally covered security under section 18(b)(3) of the Securities Act of 1933:
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(1) _The filing of documents filed with the Securities and Exchange Commission under the
Securities Act of 1933 or any notice filing form that has been adopted by the Department.

(3) The payment of fees prescribed to section 602(b.1) of the act.

By way of background, Section 203(u) was added to the 1972 Act in 2014 in anticipation of SEC
rules regarding Regulation A as provided for in the Jumpstart Our Business Startups (JOBS) Act
(JOBS Act), H.R. 3606. Section 203(u) of the 1972 Act exempts any offer or sale which is in geod
faith reliance on Section 3(b}(2) of the 1933 Act and the rules adopted thereunder, provided that
the issuer files with the Department all documents filed with the SEC.

The SEC’s final rule on Regulation A bifurcated the original rule into two tiers: Tier I (for offerings
up to $5 million) and Tier II (for offerings up to $50 million). The rule determined that purchasers
of Tier II securities were “qualified purchasers”, and determined that Tier II securities were
“covered securities” for which state registration requirements were preempted.

In proposed 211.010(d), the Department authorizes the issuance of an order which would add
covered securities under Section 18(b)(3) of the 1933 Act (sales to qualified purchasers) and
require that issuers file with the Department the same documents filed with the SEC or a notice
form adopted by the Department, and pay fees prescribed by section 602(b.1) of the 1972 Act.

The comment raises two issues with the proposed language. First, Section 203(u) already requires
the filing of documents filed with the SEC; accordingly, there is no authority for the Department
to allow for a “notice™ filing. Second, Section 602(b.1) of the 1972 Act does not address the
payment of fees associated with 18(b)(3) covered securities.

The comment suggests the inclusion of a new regulation, 204.013, which would waive the filing
requirement under Section 203(u) so long as the issuer files a notice with the Department. The
commenter’s proposed regulation 204.013 also waives the filing under Section 203(u) for offers
which meet Rule 251(d)(1) (no offers until the offering materials have been filed with the SEC),
and Rule 255 (solicitation of interest), and also would allow issuers to file a notice in Tier 1
offerings similar to Tier II offerings.

Section 203(u) of the 1972 Act already requires the filing of documents filed with the SEC, which
would include, among other things, the filing of audited financial statements. Proposed Regulation
211.010(d) merely adds the less burdensome option of filing a notice filing instead. Further,
NASAA has already adopted a Uniform Notice of Regulation A-Tier 2 Offering, which is a two
page form which includes the statement: “The documents filed with the SEC under the file number
for this offering indicated above are hereby incorporated by reference with this notice.”

The NASAA notice form does not request any information in addition to SEC requirements, and
merely allows for an easier method of providing the information to the Department than that
contemplated by Section 203(u). However, in response to this comment the Department has
revised the provision to reflect that the notice form, if ordered by the Department, shall not request
any information or documents in addition to SEC requirements.
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The Department agrees with the comment with respect to the payment of fees under Section
602(b)(1) of the 1972 Act.

The Department therefore has revised Regulation 211.010(d) as follows:

Department orders. With respect to a federally covered security under section 18(b)(3)
of the Securities Act of 1933, the Department may issue an order requiring the filing of
documents filed with the Securities and Exchange Commission under the Securities Act
of 1933 or any notice filing form that has been adopted by the Department that does not
require any information or documents in addition to that required by the Securities and
Exchange Commission.

Comments from Independent Regulatory Review Commission
The Department received four comments from IRRC.

Section 102.201 Definitions—Clarity

Comment:

We have two concerns with this section. First, several definitions included in this section of the
rulemaking include a reference to the definition as it is defined in the Pennsylvania Securities Act
of 1972 (Act) (70 P.S. §§ 1-101 — 1-703.1). These definitions also include other language added
by the Department to explain the full meaning of the terms being defined. In order for a person to
understand the full meaning of the definition, that person must read the Act and the regulation
together. Similarly, some definitions reference a federal rule “or successor rule.” For example, see
the definitions for “accredited investor” and “branch office.” We believe the clarity of the
rulemaking would be improved if the definitions included the language from the statutory or
federal regulatory definitions instead of simply referencing those definitions.

Second, a commentator has identified terms that are used in the body of the regulation, but are not
defined in this section of the rulemaking. We agree that clarity could be improved if definitions
for the following terms were added to the rulemaking: auditor’s report; aggregate indebtedness;
commission (as it relates to compensation); direct participation program; EFD; financial
statements; national securities association; national securities exchange; national recognized
statistical rating organization; PCAOB; and self-regulatory organization.

Response: With respect to IRRC’s first concern, the Department appreciates this suggestion but
believes that including the definition from the statute or federal rule would not be appropriate for
anumber of reasons. First, statutory and rule definitions are subject to change. This is particularly
true with respect to federal securities statutes and SEC rules. For example, in the past six years
two major laws have been passed by Congress (the Dodd-Frank Act and the JOBS Act) that
significantly impacted securities regulation, and authorized {and in some cases mandated) SEC
rule making. The current proposed regulations use citations when referring to federal statutes and
rules; accordingly, in the event the language is amended, the Department would not need to amend
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the regulation as well. If the entire statutory or rule definition is used in the proposed definitions,
the definition would need to be amended every time there is an amendment to the original
definition.

Second, securities regulation in general is comprised of coordinated layers of state and federal
laws and regulations and FINRA rules. State securities laws are intended to be construed to be
uniform, and their interpretation to be coordinated with related federal legislation {See Section
703(a) of the 1972 Act, 70 P.S. § 1-703(a)). In furtherance of uniformity, state securities laws are
adopted from either the Uniform Securities Act of 1956 or 2002.

Rulemaking, on the other hand, is often consistent with model rules adopted by the NASAA.
NASAA model rules, like securities regulations in general, use citations to refer to statutory
definitions. See for example the NASAA Model Rule on the definition of an investment adviser
representative, found at http://www.nasaa.org/wp-content/uploads/2011/07/1A-Model-Rule-
Definition-Under-2002-Act.pdf (citing the statutory definition in the USA 2002), and the NASAA
Model Exemption for [nvestment Advisers to Private Funds found at http://www nasaa.org/wp-
content/uploads/2011/07/NASAA-Registration-Exemption-for-Investment- Advisers-to-Private-
Funds-Model-Rule-Amended-Oct.-8-2013.pdf (citing to SEC rules).

Third, there are already over 100 definitions in the proposed regulations, some of which are
voluminous. The inclusion of the statutory or federal rule definitions (which are often extensive)
would likely create confusion to the reader.

With respect to [IRRC’s second concern regarding additional definitions be added to Regulation
102.021, the Department agrees with this suggestion and has added the suggested terms (see
Additional Definitions section).

Section 302.070. Registration exemption for investment advisers to private funds.—
Consistency with statutes.

Comment:

Subsection (¢)(2) states that the Department will consider a report filed when the report and the
fee required under Section 602.1 of the 1972 Act are filed and accepted by the Investment Adviser
Registration Depository on the Department’s behalf. We note that Section 602.1 of the Act
references assessments, not fees. [s the citation to Section 602.1 of the Act accurate? If it is, we
recommend that the terminology in the regulation be aligned with the terminology of the Act.

Response: The Department agrees with this comment and has revised the provision accordingly.



Section 305.019. Dishonest and unethical practices. --Consistency with statutes.

Comment:

A commentator has noted that Section 305(a)(ix) of the Act (70 P.S. § 1-305(a)(ix)) was amended
in 2014 and suggested that Subsection (b) of the rulemaking be amended to reflect the statutory
change. We agree with the commentator and, for consistency with the Act, suggest that the phrase,
*“within the previous 10 years” be added to the end of Subsection (b).

Response: The Department agrees with this suggestion and has revised this provision accordingly.

Chapter 701. Administrative Provisions. — Clarity
Comment:

Four new sections are being added to Chapter 701. The sections relate to filing of registration
forms, filing of exemption forms, electronic filing, and fees. We have two concems. First, these
sections do not provide specific requirements for the various types of filings. Instead, reference is
made to General Instructions that are available on the Department’s website and a requirement to
comply with those instructions. While this approach provides flexibility to the Department, it
circumvents the regulatory review process because it does not provide an opportunity for interested
parties to comment on the General Instructions. The General Instructions would be equivalent to
aregulation. However, the Department would be able to amend the instructions at any time without
initiating a new rulemaking. We recommend that the final-form rulemaking be amended to include
specific details related to the subject matters noted above.

Second, § 701.010a(b) includes a reference to the term “Bureau.” This is an undefined term. We
recommend that it either be defined or replaced with the defined term *Department.”

Response:

The Department appreciates IRRC’s concern, but disagrees with IRRC’s suggestion based on the
nature and purpose of the General Instructions themselves. Securities offered and sold in
Pennsylvania must be registered with the Department, exempt from registration, or “federally
covered” securities. The registration process can be by “qualification™ (under Section 205 of the
1972 Act) or by “coordination” with an SEC filing (under Section 206 of the 1972 Act).
Exemptions from registration are numerous and include exemptions that must comply with federal
law. Offerings that are “Federally covered” securities must comply with specific Federal law. The
Department's website includes links to the numerous forms that are required for these types of
offerings. The General Instructions section of each form includes not only standard filing
procedures such as where to file, the number of copies to be filed, and the filing fee specific to that
form, but also includes references to other requirements set forth in the 1972 Act and regulations,
such as a requirement to attach a copy of the offering prospectus. The General Instructions do not
include any requirement that is not already set forth in the 1972 Act and regulations or pursuant to
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Federal law or regulations. All of the Department's current forms can be viewed at
http://www.dobs.pa.gov/Businesses/Securities/Pages/Securities-Offerings.aspx.

Additionally, the inclusion of the General Instructions in the regulations would cause confusion
given the large number of forms used by the Department and the length of the General [nstructions
for each. Further, similar to the discussion regarding definitions above, including the General
Instructions language in the regulations would necessitate an amendment to the regulations every
time a federal or state requirement changes for a particular offering.

Finally, it should be noted that Section 2.12(a) of the Style Manual does not recommend the
codification of forms in the regulation. “The adoption of a form as a regulation requires an agency
to amend the regulation to change the form, even if only a minor change is necessary. Rather, it
is suggested that the form be referred to in the regulation.”

32



Annex A
TITLE 10. BANKING AND SECURITIES
PART I. GENERAL PROVISIONS
CHAPTER 1. PRELIMINARY PROVISIONS
§ 1.1. Definitions.

(a) The following words and terms, when used in this title, have the following meanings, unless
the context clearly indicates otherwise:

Banking Code—Act of November 30, 1965 (P.L. 847, No. 356} (7 P.S. §§ 101—2204).

Commission—The Banking and Securities Commission of the Commonwealth, as
established under sections 1121-A and 1122-A of the Department of Banking and Securities
Code (71 P.S. §§ 733-1121-A and 733-1122-A).

Department—The Department of Banking and Securities of the Commonwealth.
* * * * *
PART VII. SECURITIES
Subpart A. DEFINITIONS
CHAPTER 102. DEFINITIONS
(Editor's Note: The following section is new and printed in regular type to enhance readability.)
§ 102.021. Definitions.

(a) The following words and terms, when used in this part, have the following meanings, unless
the context clearly indicates otherwise:

3(c)(1) fund—A qualifying private fund that is eligible for exclusion from the definition of
“investment company” in section 3(c)(1) of the Investment Company Act of 1940 (15 U.S.C.A. §
80a-3(c)(1)).

203(d) restricted securities—Securities purchased under section 203(d) of the act (70 P.S. § 1-
203(d)) if the purchaser is subject to the restriction not to resell the security for 12 months after
the date of the purchase.



Accountant's report—A document prepared by an independent certified public accountant
indicating the scope of the audit with either:

(1) An opinion regarding the financial statements taken as a whole.
(ii) An assertion that an overall opinion cannot be expressed and the reason why.

Accredited investor—As defined in Rule 501 of Regulation D (17 CFR 230.501) (relating to
definitions and terms used in Regulation D).

Act—The Pennsylvania Securities Act of 1972 (70 P.S. §§ 1-101—1-703.1).
Advertisement—
(1) As defined in section 102(a) of the act (70 P.S. § 1-102(a)) WHEREIN THE TERM:

(A) Communication includes, without limitation, letters, brochures, pamphlets, displays, sales
literature and any form of electronic communication, including e-mail, which is used in connection
with a sale or purchase, or an offer to sell or purchase a security.

(B) Publicly disseminated refers-te MEANS communication directed to or communicated to
more than 50 persons in this Commonwealth.

(i1) For purposes of § 404.010 (relating to advertisements by investment advisers and investment
adviser representatives), any notice, circular, letter or other written communication addressed to
more than one person, or any notice or other announcement in any publication, by radio or
television, or by electronic means, which offers:

(A) An analysis, report or publication concerning securities, or which is to be used in making
any determination as to when to buy or sell any security, or which security to buy or sell.

(B) A graph, chart, formula or other device to be used in making any determination as to when
to buy or sell any security, or which security to buy or sell.

(C) Other investment advisory service with regard to securities.

Agent—As defined in section 102(c) of the act:

(1) Including a person considered an officer, director, partner or employee of an issuer, or an
individual occupying a similar status or performing similar functions, if the designation is applied

for the purpose of avoiding registration as an agent under the act.

(i1) Excluding persons acting as transfer agents and registrars on behalf of issuers or performing
only ministerial duties in handling securities and maintaining lists of securityholders.



AGGREGATE INDEBTEDNESS—AS DEFINED IN 17 CFR 240.15¢3-1 (RELATING
TO NET CAPITAL REQUIREMENTS FOR BROKERS OR DEALERS) UNDER THE
SECURITIES EXCHANGE ACT OF 1934.

Agricultural cooperative association—

(i) An association which admits to membership only persons engaged in agriculture and is
organized and operated to engage in a cooperative activity for persons engaged in agriculture in
connection with:

(A) Producing, assembling, marketing, buying, selling, bargaining or contracting for
agricultural products; harvesting, preserving, drying, processing, manufacturing, blending,
canning, packing, ginning, grading, storing, warehousing, handling, transporting, shipping or
utilizing the products; or manufacturing or marketing the by-products of agriculture.

(B) Manufacturing, processing, storing, transporting, delivering, handling, or buying for or
furnishing supplies to its members and patrons.

(C) Performing or furnishing business, educational, recreational or other services, including the
services of labor, buildings, machinery, equipment, trucks, trailers and tankers, or other services
connected with the purposes in this subparagraph and subparagraph (ii) on a cooperative basis.

(ii) A federation of individual agricultural cooperative associations if the federation does not
possess greater powers or purposes and engages in operations no more extensive than an individual
agricultural cooperative association.

Agricultural cooperative association member—A patron, to the extent that the organic law or
another law to which the agricultural cooperative association is subject requires the patron to be
treated as a member.

Amount—A quantity, which for the purpose of:

(i) Evidence of indebtedness is the principal amount.

(ii) Shares is the number of shares.

(ii1) Any other kind of security is the number of units.

Any credit union—An institution organized as a credit union under the applicable laws of the
Commonwealth, the business of which is:

(i) Confined substantially to the credit union business (the receipt of deposits from and the
making of loans to bona fide members of the credit union).

(i1} Supervised and examined as a credit union by the appropriate Commonwealth authorities
having supervision over that institution.



Audit—The examination of historical financial statements by an independent certified public
accountant in accordance with generally accepted auditing standards for the purpose of expressing
an opinion thereon.

AUDITOR’S REPORT—A WRITTEN REPORT BY AN INDEPENDENT CERTIFIED
PUBLIC ACCOUNTANT WHICH CONTAINS EITHER AN EXPRESSION OF OPINION
ON AN ENTITY’S FINANCIAL STATEMENTS, TAKEN AS A WHOLE, OR AN
ASSERTION THAT AN OPINION CANNOT BE EXPRESSED.

Bank—

(1) As defined in section 102(d) of the act.

(i1) The term does not include:

(A) A holding company for a bank.

(B)

he-primary-regulatery-autherity-responsiblefor

o fe ; it which it shall
otherwise—comply: A BANK-IN-ORGANIZATION IF THE STATE OR FEDERAL
REGULATOR WITH PRIMARY AUTHORITY OVER THE BANK-IN-
ORGANIZATION DETERMINES THAT IT IS NOT A BANK PURSUANT TO THE LAW
GOVERNING THAT BANK-IN-ORGANIZATION.

. - . .
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Bank holding company—A person engaged, either directly or indirectly, primarily in the
business of owning securities of one or more banks for the purpose, and with the effect, of
exercising control.

Beneficial ownership—

(1) For purposes of §-203-101(relating-to-Rule-505-afferings) § 203.184, and seetion203())
of-the—aet; § 609.012 (RELATING TO OFFERS AND SALES TO PRINCIPALS; AND

COMPUTING THE NUMBER OF OFFEREES, PURCHASERS AND CLIENTS) AND
SECTION 203(S)(V) AND 203(T)(V) OF THE ACT, as defined in 17 CFR 240.13d-3 (relating
to determination of beneficial owner).

(i)

FOR PURPOSES OF § 302.070 (RELATING TO REGISTRATION EXEMPTION FOR
INVESTMENT ADVISERS TO PRIVATE FUNDS), AS DEFINED IN 17 CFR 270.2a51-2
(RELATING TO DEFINITIONS OF BENEFICIAL OWNER FOR CERTAIN PURPOSES
UNDER SECTIONS 2(a)(51) AND 3(c)(7) AND DETERMINING INDIRECT
OWNERSHIP INTERESTS).



(iii) For purposes of §§ 304.012, and 305.019 AND § 404.011 (relating to investment adviser
required records; and dishonest and unethical practices; AND INVESTMENT ADVISER
BROCHURE DISCLOSURE), as defined in 17 CFR 275.204A-1 (relating to investment adviser
codes of ethics).

Bona fide distribution—A distribution not made solely to avoid the registration provisions of
section 201 of the act (70 P.S. § 1-201).

Bona fide pledgee—
(i) A secured party who takes securities in pledge to secure a bona fide debt.

(ii) The term does not include a secured party who takes securities in pledge under either of the
following circumstances:

(A) Without any intention or expectation that they will be redeemed but merely as a step in the
distribution to the public.

(B) Without having secured knowledge, in the exercise of reasonable diligence, before the
consummation of the pledge that the securities taken in pledge are lawfully owned by the party
making the pledge.

Bond—

(i) A debt obligation, INCLUDING A NOTE, DEBENTURE OR OTHER EVIDENCE OF
INDEBTEDNESS.

(ii) For purposes of § 202.092 (relating to guaranties of certain debt securities exempt), an
exempt security under section 3(a)(2) of the Securities Act of 1933 (15 U.S.C.A. § 77¢(a)(2)) when
either of the following applies:

(A) The issuer of the security is located in this Commonwealth.

(B) The guaranty issued in connection with the bond, note, debenture or other evidence of
indebtedness is considered to be a separate security under Securities and Exchange Commission
Rule 131 (17 CFR 230.131) (relating to definition of security issued under governmental
obligations).

Branch office—As defined in FINRA Rule 3110(e) or any successor rule.

Broker-dealer—

(i) As defined in section 102(e) of the act.

(ii) The term does not include persons:



(A) Acting as transfer agents and registrars on behalf of issuers.

(B) Performing only ministerial duties in handling securities and maintaining lists of
securityholders.

CRD—The Central Registration Depository operated by FINRA, AND ANY SUCCESSOR
THERETO.

Class of a series—Equity securities of an issuer of substantially similar character, the holders
of which enjoy substantially similar rights and privileges.

Client—

(i) A person to whom an investment adviser or investment adviser representative has provided
investment advice for which the investment adviser or investment adviser representative received
compensation.

(ii) For purposes of § 404.012 (relating to cash payment for client solicitation), includes a
prospective client.

(iii) FOR PURPOSES OF § 404.011 (RELATING TO INVESTMENT ADVISER
BROCHURE DISCLOSURE), EACH LIMITED PARTNER OF A LIMITED
PARTNERSHIP, EACH MEMBER OF A LIMITED LIABILITY COMPANY AND EACH
BENEFICIARY OF A TRUST IF THE INVESTMENT ADVISER IS THE GENERAL
PARTNER OF THE LIMITED PARTNERSHIP, MANAGER OF THE LIMITED
LIABILITY COMPANY OR TRUSTEE OF THE TRUST.

COMMISSION—ANY FORM OF COMPENSATION RECEIVED BY ANY PERSON
FOR EFFECTING THE PURCHASE OR SALE OF A SECURITY.

Comparative financial statement—A document which includes financial statements for 2 years
or more presented in adjacent columnar form.

Compensation—¢ iderati S -tk e
cther—henefils: RECEIPT DIRECTLY OR IND[RECTLY OF ANY PAYMENT OR
CONSIDERATION, WHETHER OR NOT IN THE FORM OF CASH, OR ANY
ECONOMIC BENEFIT.

Confidential information—Records and other information in the Department's possession which
are not available for public inspection and copying under the Right-to-Know Law (65 P.S. §§
67.101—67.3104) or section 603(c) of the act (70 P.S. § 1-603(c)).

Control—

(1) As defined in section 102(g) of the act.



(ii) For purposes of § 304.012 and § 404.014 (relating to custody requirements for investment
advisers), the term also includes the power, directly or indirectly, to direct the management or
policies of a person whether through ownership of securities, by contract, or otherwise, including
the following presumptions:

(A) Each of the investment adviser's officers, partners or directors exercising executive
responsibility (or persons having similar status or functions) is presumed to control the investment
adviser.

(B) A person is presumed to control a corporation if either of the following apply:

(I) The person directly or indirectly has the right to vote 25% or more of a class of the
corporation's voting securities.

(II) The person has the power to sell or direct the sale of 25% or more of a class of the
corporation's voting securities.

(C) A person is presumed to control a partnership if the person has the right to receive on
dissolution, or has contributed, 25% or more of the capital of the partnership.

(D) A person is presumed to control a limited liability company if any of the following apply:

(I) The person directly or indirectly has the right to vote 25% or more of a class of the interests
of the limited liability company.

(II) The person has the right to receive on dissolution, or has contributed, 25% or more of the
capital of the limited liability company.

(III) The person is an elected manager of the limited liability company.

(E) A person is presumed to control a trust if the person is a trustee or managing agent of the
trust.

Convicted—A verdict, judgment or plea of guilty, or a finding of guilt on a plea of nolo
contendere if the verdict, judgment, plea or finding has not been reversed, set aside or withdrawn,
whether or not a sentence has been imposed.

Cooperative business association—A person organized exclusively as a retail or wholesale

cooperative which admits to membership only persons that legitimately engage, in whole or in
part, in the line of business for which the cooperative was organized.

Custody—

(i) For purposes of a person, directly or indirectly holding client funds or securities, with
authority to obtain possession of them or the ability to appropriate them.



(i1) For purposes of an investment adviser, if a related person holds directly or indirectly, client
funds or securities, or has authority to obtain possession of them, in connection with advisory
services the investment adviser provides to clients.

(i1i) For purposes of subparagraphs (i) and (ii), the term includes:

(A) Possession of client funds or securities, unless the investment adviser receives them
inadvertently and returns them to the sender promptly but in any case within 3 business days of
receiving them.

(B) Any arrangement (including a general power of attorney) under which the investment
adviser is authorized or permitted to withdraw client funds or securities maintained with a
custodian on the investment adviser's instruction to the custodian.

(C) Any capacity (such as general partner of a limited partnership, managing member of a
limited liability company or a comparable position or another type of pooled investment vehicle,
or trustee of a trust) that gives the investment adviser or its supervised person legal ownership of
or access to client funds or securities.

(iv) For purposes of subparagraphs (i} and (ii), the term does not include:

(A) An investment adviser that has inadvertently held or obtained a client's securities or funds
and returned them to the client within 3 business days or has forwarded third-party checks within
24 hours, provided that the adviser keeps a ledger or other listing of all securities or funds held or
obtained in this manner as required under § 304.012(a)(22).

(B) An investment adviser acting as a trustee for a beneficial trust in which the beneficial owners
of the trust are a parent, step-parent, grandparent, step-grandparent, spouse, brother, step-brother,
sister, step-sister, grandchild or step-grandchild of the investment adviser if the investment adviser
maintains the records required under § 304.012(c)(8).

Customer—

(i) As defined in 17 CFR 240.15¢3-3 (relating to customer protection—reserves and custody of
securities).

(i1) For the purpose of §§ 303.041 and 304.061 (relating to broker-dealer capital requirements;
and free credit balances), every person other than the broker-dealer.

Date of filing—The date on which an application, registration statement, notice filing, financial
statements, reports, correspondence or other documents filed or required to be filed directly with
the Department, or any material amendment thereto, are received in the Harrisburg office of the
Department.



Development stage company—A company devoting substantially all of its efforts to establishing
a new business if planned principal operations have not commenced, or have commenced, but
there has not been significant revenue therefrom.

DIRECT PARTICIPATION PROGRAM—A PROGRAM WHICH PROVIDES FOR
FLOW-THROUGH TAX CONSEQUENCES REGARDLESS OF THE STRUCTURE OF
THE LEGAL ENTIT(IES) OR VEHICLE(S) FOR DISTRIBUTION INCLUDING, BUT
NOT LIMITED TO, OIL AND GAS PROGRAMS, REAL ESTATE PROGRAMS, REAL
ESTATE [INVESTMENT TRUSTS, AGRICULTURAL PROGRAMS, CATTLE
PROGRAMS, CONDOMINIUM SECURITIES AND ALL OTHER PROGRAMS OF A
SIMILAR NATURE, REGARDLESS OF THE INDUSTRY REPRESENTED BY THE
PROGRAM, OR ANY COMBINATION THEREOF, EXCEPT TAX QUALIFIED
PENSION AND PROFIT SHARING PLANS PURSUANT TO SECTIONS 401 AND 403(a)
OF THE INTERNAL REVENUE CODE OF 1986 AND INDIVIDUAL RETIREMENT
PLANS UNDER SECTION 408 OF THE INTERNAL REVENUE CODE OF 1986, TAX
SHELTERED ANNUITIES PURSUANT TO THE PROVISIONS OF SECTION 403(b) OF
THE INTERNAL REVENUE CODE OF 1986, AND ANY COMPANY INCLUDING
SEPARATE ACCOUNTS, REGISTERED WITH THE SECURITIES AND EXCHANGE
COMMISSION UNDER THE INVESTMENT COMPANY ACT OF 1940.

Discretionary power—Effecting a transaction or placing a trade order without specific
authorization from the client, not including discretion as to the price at which or the time when a
transaction is or is to be effected, if, before the order is given by the investment adviser, the client
has directed or approved the purchase or sale of a definite amount of the particular security.

EFD—ELECTRONIC FILING DEPOSITORY OPERATED BY NASAA, AND ANY
SUCCESSOR THERETO.

Engaged in agriculture—Farming, dairying, livestock raising, poultry raising, floriculture,
mushroom growing, beekeeping, horticulture and allied occupations.

Entity—A corporation, partnership, association, joint stock company, limited liability company,
trust, estate or unincorporated association.

Equity security—

(i) A stock or similar security (including interests in a limited liability company).

(ii) A security convertible, with or without consideration, into a stock or similar security, or
carrying a warrant or right to subscribe to or purchase a security described in subparagraph (i); or
a warrant or right.

(iii) For purposes of § 203.091, includes:

(A) Common stock, preferred stock and nondebt securities convertible into common or preferred
stock.



(B) Nontransferable warrants to purchase any of the foregoing.

(C) Transferable warrants exercisable within not more than 90 days of issuance to purchase any
of the foregoing.

Equity securityholder—

(i) Persons who at the time of offers and sales under the exemption in section 203(n) of the act
are holders of equity securities.

(ii) The term does not include persons who are holders of equity securities issued in violation
of or without compliance with the act and the regulations adopted under the act.

Examination—When used in regard to financial information, the review or verification of
financial and other information by an independent certified public accountant for the purpose of
expressing an opinion thereon.

Executive officer—Each person serving as chief executive officer, chief operating officer or
chief financial officer of a person.

Experienced private placement investor—An individual, or spouse purchasing as a joint tenant
or tenant by the entireties, who purchased a minimum of $450,000 of securities within the past 3
years in private placement offerings exclusive of the purchase of securities of an issuer of which
the individual, or spouse, was an affiliate at the time of purchase.

Fair value—The price that would be received to sell an asset or paid to transfer a liability in
an orderly transaction between market participants at the measurement date, as set forth and

interpreted in Financial Accounting Standards Board Accounting Standards Codification Topic
820.

Feasibility study—An analysis of a proposed investment or course of action which may involve
the preparation of a financial forecast or a financial projection.

Financial forecast—A prospective financial statement which:

(i) Presents, to the best of the responsible party's knowledge and belief, an entity’s expected
financial position, results of operations and changes in financial position.

(ii) Is based on the responsible party's assumptions reflecting conditions it expects to exist and
the course of action it expects to take.
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Financial institution—A Federal or State chartered bank, savings and loan association, savings
bank or credit union, and any service corporation affiliated with these entities.

Financial projection—A prospective financial statement which:

(i) Presents, to the best of the responsible party's knowledge and belief, an entity's expected
financial position, results of operations and changes in financial position.

(ii) Is based on the responsible party's assumptions reflecting conditions it expects would exist
and the course of action it expects would be taken, given one or more hypothetical assumptions.

FINANCIAL STATEMENTS—A BALANCE SHEET, STATEMENT OF INCOME,
STATEMENT OF STOCKHOLDERS’ EQUITY AND STATEMENT OF CASH FLOW
AND ACCOMPANYING NOTES.

FINRA—The Financial Industry Regulatory Authority, Inc., AND ANY SUCCESSOR
THERETO.

Firm member—All partners and principals in the firm and all professional employees
participating in an audit or located in an office of the firm participating in a significant part of an
audit.

Fiscal year—
(1) The annual accounting period when a closing date is adopted.
(ii) The calendar year ending on December 31 when a closing date is not adopted.

Franchise—An agreement involving a continuing commercial relationship by which a person
(franchisee) is permitted by another person (franchisor) the right to offer the goods manufactured,
processed or distributed by the franchisor, or the right to offer services established, organized,
directed or approved by the franchisor, under circumstances when the franchisor continues to exert
any control over the method of operation of the franchisee, particularly, but not exclusively,
through trademark, trade name or service mark licensing, or structural or physical layout of the
business of the franchisee.

Going concern disclosure—The disclosure of substantial doubt in the auditor’s report, based on
the criteria in the Statement on Auditing Standard 126 promulgated by the American Institute of
Certified Public Accountants, regarding the ability of the issuer to continue as a going concem
during the ensuing fiscal year.

Guarantor—A person who executes a guaranty.
Guaranty—A duly executed written agreement, which cannot be bought, sold or traded as a

security or otherwise realized on by a bondholder separately from the bondholder's interest in the
bonds, wherein a person, not the issuer, in connection with offer and sale of bonds in this
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Commonwealth, guarantees the prompt payment of the principal of, and interest on, the bonds
whether at the stated maturity, at redemption before maturity or otherwise, and premium, if any,
when and as the principal and interest shall become due.

Hypothetical assumption—An assumption used in a financial projection to present a condition
or course of action that is not necessarily expected to occur, but is consistent with the purpose of
the projection.

IARD—The Internet-based Investment Adviser Registration Depository operated by FINRA,
AND ANY SUCCESSOR THERETO.

Impersonal investment advisory services—As defined in 17 CFR 275.206(4)-3(d)(3) (relating
to cash payments for client solicitations).

Independent—As defined in Rule 101 of the Code of Professional Ethics of the American
Institute of Certified Public Accounts, Inc. or the interpretations adopted thereunder, regardless of
whether the person is a certified public accountant or not.

Independent certified public accountant—As set forth in section 2-01(b) and (c) of Regulation
S-X (17 CFR 210.2-01(b) and (c)) (relating to qualifications of accountants).

Independent party—A person who MEETS ALL OF THE FOLLOWING:

(1) Is engaged by an investment adviser with respect to payment of fees, expenses or capital
withdrawals from a pooled investment vehicle in which the investment adviser has custody solely
as a result of serving as a general partner, manager of a limited liability company or a person
occupying a similar status or performing a similar function which gives the investment adviser or
its supervised person legal ownership or access to client funds or securities.

(ii) Does not control, is not controlled by and is not under common control with the investment
adviser.

(iit) Did not derive 5% or more of its gross revenues from the investment adviser who hired the
person to be an independent party, including the amount to be received from the investment adviser
under the terms of the independent party engagement, within the preceding consecutive 12-month
period.

Independent representative—A person who:

(i} Acts as agent for an advisory client, including in the case of a pooled investment vehicle, for
limited partners or a limited partnership, members of a limited liability company, or other
beneficial owners of another type of pooled investment vehicle and by law or contract is obliged
to act in the best interest of the advisory client or the limited partners, members or other beneficial
owners.

12



(ii) Does not control, is not controlled by and is not under common control with investment
adviser.

(iii) Does not have, and has not had within the past 2 years, a material business relationship with
the investment adviser.

Individuals controlling—A general partner and, in the case of a corporation, the president and
other officers responsible for making investment decisions with respect to the purchase of the
securities described in subparagraph (iv) of the definition of “institutional investor,” if the person
is currently engaged in that capacity.

Industrial loan assaciation—For purposes of section 202(d) of the act (70 P.S. § 1-202(d)), an
institution organized as an industrial loan association under the applicable laws of the
Commonwealth, the business of which is:

(i) Substantially confined to the industrial loan business.

(i) Examined and supervised as an industrial loan association by the appropriate
Commonwealth authorities having supervision over the institution.

Industrial loan business—The making and discounting of secured and unsecured loans to bona
fide members of the association.

Insolvent or insolvency—Except in the case of entities required under law or regulation to
submit an auditor's report if the auditor's report does not contain a going concern disclosure, the
terms mean either of the following:

(i) The inability to pay debts as they fall due in the person's usual course of business.

(ii) Liabilities in excess of the fair value of the person's assets.

Institutional investor—As defined in section 102(k) of the act, including the following;:

(i) A corporation, partnership, trust, estate or other entity (excluding individuals), or a wholly-
owned subsidiary of the entity, which has been in existence for at least 18 months and which had
a tangible net worth on a consolidated basis of $25 million or more.

(ii} A college, university or other public or private institution which has received exempt status
under section 501(c)(3) of the Internal Revenue Code of 1986 (26 U.S.C.A. § 501(c)(3)) and which
has a total endowment or trust funds, including annuity and life income funds, of $5 million or
more according to its most recent audited financial statements; provided that the aggregate dollar
amount of securities being sold to the person under the exemption in section 203(c) of the act and

this title may not exceed 5% of the endowment or trust funds.

(iii) A wholly-owned subsidiary of a bank as defined in section 102(d) of the act.
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(tv) A person, except an individual or an entity whose securityholders consist entirely of one
individual or group of individuals who are related, which is organized primarily to purchase, in
nonpublic offerings, securities of corporations or issuers engaged in research and development
activities in conjunction with a corporation and which complies with one of the following;

(A) Has purchased $5 million or more of the securities excluding both of the following:
(I) A purchase of securities of a corporation in which the person directly or beneficially owns
more than 50% of the corporation's voting securities, unless the purchase occurred under a

leveraged buyout financing in which the person does not intend to provide direct management to
the issuer.

(I} A dollar amount of a purchase of securities of a corporation which investment represents
more than 20% of the person's net worth.

(B) Is capitalized at $2.5 million or more and is controlled by a person which meets the criteria
in clause (A).

(C) Is capitalized at $10 million or more and has purchased $500,000 or more of the securities,
excluding a purchase of securities of a corporation in which the person directly or beneficially
owns more than 50% of the corporation's voting securities.

(D) Is capitalized at $250,000 or more and is a side-by-side fund.

(v) A small business investment company as the term is defined in section 103 of the Small
Business Investment Act of 1958 (15 U.S.C.A. § 662) which either:

(A) Has a total capital of $1 million or more.
(B) Is controlled by institutional investors as defined in section 102(k) of the act or this section.

(vi) A seed capital fund as defined in section 2 and authorized in section 6 of the Small Business
Incubators Act (73 P.S. §§ 395.2 and 395.6).

(vii) A business development credit corporation as authorized by the Business Development
Credit Corporation Law (7 P.S. §§ 6040-1—6040-16).

(vii1) A person whose securityholders consist solely of institutional investors or broker-dealers.
(ix} A person as to which the issuer reasonably believed qualified as an institutional investor
under this section at the time of the offer or sale of the securities on the basis of written

representations made to the issuer by the purchaser.

(x) A qualified institutional buyer as defined in 17 CFR 230.144A (relating to private resales of
securities to institutions) or any successor rule.
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(xi) A qualified pension and profit sharing and stock bonus plan under section 401 of the Internal
Revenue Code of 1986 (26 U.S.C.A. § 401) and all plans under section 408 of the [nternal Revenue
Code of 1986 (26 U.S.C.A. § 408) if the plan has either of the following:

(A) Plan assets of $5 million or more.

(B) Investments of $500,000 or more in securities and retained, on an ongoing basis, the services
of an investment adviser registered under section 301 of the act (70 P.S. § 1-301) or a Federally
covered adviser to give professional investment management advice.

Insurance holding company—A person engaged, either directly or indirectly, primarily in the
business of owning securities of one or more insurance companies for the purpose and with the
effect of exercising control.

Investment adviser representative—

(i) As defined in section 102(j.1) of the act.

(ii) For purposes of § 304.012(a)(12), includes:

(A) A partner, officer or director of the investment adviser.

(B) An employee who participates in any way in the determination of which recommendations
shall be made.

(C) An employee of the investment adviser who, in connection with assigned duties, obtains
information concerning which securities are being recommended before the effective
dissemination of the recommendations.

(D) Any of the following individuals who obtain information conceming securities
recommendations being made by the investment adviser before the effective dissemination of the
recommendations:

(I) An individual in a control relationship to the investment adviser.

(II) An affiliated individual of a controlling person.

(IIT) An affiliated individual of an affiliated person.

(iii) For purposes of § 304.012(a)(13), when used in connection with a company primarily
engaged in a business or businesses other than advising investment advisory clients:

(A) A partner, officer, director or employee of the investment adviser who participates in any
way in the determination of which recommendations shall be made.
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(B) An employee who, in connection with assigned duties, obtains information concerning
which securities are being recommended before the effective dissemination of the
recommendations.

(C) Any of the following individuals who obtain information conceming securities
recommendations being made by the investment adviser before the effective dissemination of the
recommendations as follows:

(I) An individual in a control relationship to the investment adviser.
(IT) An affiliated individual of a controlling person.
(IIT) An affiliated individual of an affiliated person.

Investment supervisory services—The giving of continuous advice as to the investment of funds
on the basis of the individual needs of each client.

Majority-owned subsidiary—A subsidiary more than 50% of whose outstanding voting shares
is owned by its parent or the parent's other majority owned subsidiaries, or both.

Most recent audited financial statements—Audited financial statements dated not more than 16
months before the date of the transaction in which the person proposed to purchase securities in
reliance on the exemption in section 203(c) of the act.

NASAA—The North American Securities Administrators Association, Inc.

NATIONAL SECURITIES ASSOCIATION—AN ASSOCIATION OF BROKERS AND
DEALERS REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION
UNDER SECTION 15A OF THE SECURITIES EXCHANGE ACT OF 1934.

NATIONAL SECURITIES EXCHANGE—ANY EXCHANGE AS DEFINED IN
SECTION 3(a)(1) OF THE SECURITIES EXCHANGE ACT OF 1934 WHICH IS
REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION UNDER
SECTION 6 OF THE SECURITIES EXCHANGE ACT OF 1934.

NATIONALLY RECOGNIZED STATISTICAL RATING ORGANIZATION—AS
DEFINED IN SECTION 3(a)(62) OF THE SECURITIES EXCHANGE ACT OF 1934.

Net capital—As defined in 17 CFR 240.15¢3-1 (relating to net capital requirements for brokers
or dealers), promulgated under the Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—78pp).

Net worth—The excess of assets over liabilities as determined by generally accepted accounting
principles reduced by:

(1) Prepaid expenses except items properly classified as current assets under generally accepted
accounting principles.



(ii) Deferred charges.

(iii) Goodwill, franchises, organizational expenses, patents, copyrights, marketing rights,
unamortized debt discount and expense, and all other intangible assets.

(iv) Home furnishings, automobiles and any other personal items not readily marketable in the
case of an individual.

(v) Advances or loans to:

(A) Stockholders and officers in the case of a corporation.

(B) Members and managers in the case of a limited liability company.

(C) Partners in the case of a partnership.

(vi) Receivables from any affiliate, unless enforceable by contract.

Networking arrangement or brokerage affiliate arrangement—A contractual agreement
between a broker-dealer registered under section 301 of the act and a financial institution by which
the broker-dealer effects transactions in securities for the account of customers of the financial
institution and the general public which transactions are effected on, or emanate from, the premises

of a financial institution.

Nonbranch office—A location at which a broker-dealer is conducting a securities business that
does not come within the definition of “office of supervisory jurisdiction” or “branch office.”

Note or footnote—A clear and concise disclosure of information, including information
necessary to make an item or entry in the financial statement not misleading, cross-referenced
specifically, if practicable, to an item or entry in a financial statement.

Office of supervisory jurisdiction—As defined in FINRA Rule 3110(e) or any successor thereto.

Parent—An affiliate controlling a specified person directly or indirectly through one or more
intermediaries.

PCAOB—PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD, AND ANY
SUCCESSOR THERETO.

Pooled investment vehicle—

(i) A limited partnership, limited liability company or an entity with a similar legal status and
performing similar functions.

(ii) The term does not include an investment company that has filed a registration statement
under the Investment Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64).
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Portfolio management—The process of determining or recommending securities transactions
for any part of a client's portfolio.

Prime quality—A description for commercial paper rated in one of the top three rating
categories by a Nationally recognized statistical rating organization.

Principal—

(1) The chairperson, president, chief executive officer, general manager, chief operating officer,
chief financial officer, vice president or other officer in charge of a principal business function
(including sales, administration, finance, marketing, research and credit), secretary, treasurer,
controller and any other natural person who performs similar functions of one of the following:

(A) The issuer.

(B} A wholly-owned subsidiary of the issuer.

(C) A corporation, partnership or other entity which owns the voting stock or other voting equity
interest of the issuer.

(D) A corporation, partnership or other entity which serves as a general partner of the issuer.

(ii) A director, general partner or comparable person charged by law with the management of
one of the following:

(A) The issuer.
(B) A wholly-owned subsidiary of the issuer.

(C) A corporation, partnership or other entity which owns the voting stock or other voting equity
interest of the issuer.

(D) A corporation, partnership or other entity which serves as a general partner of the issuer.

(iii) A beneficial owner of 10% or more of an outstanding class of voting stock or other voting
equity interest of one of the following:

(A) The issuer.
(B) A corporation, partnership or other entity which serves as a general partner of the issuer.
(C) A promoter of the issuer as defined in section 102(o) of the act.

(D) A relative of a person specified in clauses (A)—(C), if “relative” means one of the
following:
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(I} A spouse.
(II) A parent.
(IIT) A grandparent.

(IV) An aunt, uncle, child, child of a spouse, sibling, mother-in-law, father-in-law, brother-in-
law, sister-in-law, son-in-law or daughter-in-law.

Prmczpal place of busmess—As—deﬁaed—&HJ—GF-R—ZJé—EOSH{e)—&eI&ng—te—éeﬁnﬁeas}

EXECUTIVE OFFICE OF THE BUSINESS FROM WHICH THE OFFICERS
PARTNERS, OR MANAGERS OF THE BUSINESS DIRECT, CONTROL, AND
COORDINATE THE ACTIVITIES OF THE BUSINESS.

Private fund adviser—An investment adviser who provides advice solely to one or more
qualifying private funds.

Private placement offering of securities—An offering of securities made in reliance on an
exemption from the registration provisions of section 5 of the Securities Act of 1933 (15 U.S.C.A.
§ 77¢) under section 3(b) of the Securities Act of 1933 or section 4(a)(2) of the Securities Act of
1933 (15 US.C.A. § 77d(a)(2)).

Pro rata—

(i) An offering made in this Commonwealth proportionately on the basis of the number of shares
owned by the existing equity securityholder or the equity security-holder's percentage ownership
interest in the issuer.

(ii) The term includes the issuer offering:

(A) lis existing equity securityholder an opportunity to purchase one new share of stock for each
five shares owned as of a record date.

(B) An existing equity securityholder owning 3% of the issuer's stock as of a record date the
opportunity to purchase 3% of the issuer's current offering.

Professional corporation—

(i) The term includes either of the following:

(A) A corporation incorporated under the 15 Pa.C.S. Part II, Subpart B (relating to Business
Corporation Law of 1988) or a corporation included within the scope of that act by virtue of 15
Pa.C.S. § 2904 or § 2905 (relating to election of an existing business corporation to become a

professional corporation; and election of professional associations to become professional
corporations).
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(B) A professional association organized under the 15 Pa.C.S. Chapter 93 (relating to
Professional Association Act of 1988), if “shares™ includes the interest of an associate in a
professional association.

(i1) The term does not include an entity which has as a principal purpose, object or activity,
whether expressed in its articles of incorporation or other organic documents, that is other than the

rendition of the professional services for which the professional corporation is organized and
activities which are in fact incidental thereto.

Promotional securities—The term includes any of the following:

(1) Securities issued:

(A) Within the 5-year period immediately preceding the date of the filing of a registration
statement for a consideration substantially different from the proposed public offering price and

for which price differential there is no commensurate change in the earnings or financial position
of the issuer.

(B) In consideration for services.

(C) In consideration for tangible or intangible property, such as patents, copyrights, licenses or
goodwill.

(D) Within the 5-year period immediately preceding the date of the filing of a registration
statement to a promoter or proposed to be issued to a promoter at a price substantially lower than
or on terms and conditions substantially more favorable than those on which securities of the same
or a similar class or series have been or are to be sold to public investors.

(i1) Securities subject to an order by the Department finding that the securities are promotional
securities.

Prospective financial statement—A financial forecast or financial projection, including the
summaries of significant assumptions and accounting policies.

Publish—As defined in section 102(p) of the act, together with any form of electronic
communication, including internet and e-mail.

Purchase of securities by an experienced private placement investor—The sale of securities for
cash or for an unconditional obligation to pay cash which obligation is to be discharged within 5
years from the date of the sale of the securities to the experienced private placement investor.

Qualified custodian—The term includes:

(i) A bank as that term is defined in section 102(d) of the act.

(ii) A Federally covered adviser as that term is defined in section 102(f.1) of the act.
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(iii) A broker-dealer registered with the Securities and Exchange Commission and the
Department under section 301 of the act.

(iv) A futures commission merchant registered under section 4f{a) of the Commodity Exchange
Act (7 U.S.C.A. § 6f(a)), holding the client assets in customer accounts, but only with respect to
clients' funds and security futures, or other securities incidental to transactions in contracts for the
purchase or sale of a commodity for future delivery and options thereon.

(v) A foreign financial institution that customarily holds financial assets for its customers,
provided that the foreign financial institution keeps the advisory clients' assets in customer
accounts segregated from its proprietary assets.

Qualifying private fund—A private fund as defined in section 202(a)(29) of the Investment
Advisers Act of 1940 (15 U.S.C.A. § 80b-2(a)(29)) that meets the definition of “qualifying private
fund” in Securities and Exchange Commission Rule 203(m)-1 (17 CFR 275.203(m)-1) (relating to
private fund adviser exemption).

Registrant—The issuer of the securities for which an application, a registration statement or a
report is filed.

Related—A relative by marriage residing in the same household or a blood relative.

Related parties—

(i) The registrant and its affiliates, principal owners (the owners of record or known beneficial
owners of more than 10% of the voting interests of the reporting entity), management (a person
having responsibility for achieving the objectives of the organization and the concomitant
authority to establish the policies and to make the decistons by which the objectives are to be
pursued) and members of their immediate families.

(ii) Entities for which investments are accounted for by the equity method.

(iii) Any other party with which the reporting entity may deal when one party has the ability to
significantly influence the management or operating policies of the other to the extent that one of

the transacting parties might be prevented from fully pursuing its own separate interests.

(iv) Another entity with the ability to significantly influence the management or operating
policies of the transacting parties.

(v} Another entity with an ownership interest in one of the transacting parties and the ability to
significantly influence the other to the extent that one or more of the transacting parties might be
prevented from fully pursuing its own separate interests.

Related person—A person that is an affiliate of an investment adviser.

Rental pool arrangement—The term includes:
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(1) A device by which a person, whether or not the seller, undertakes to rent the property on
behalf of the owner during periods of time when the property is not in use by its owner, the rents
received from all properties participating in the pool and the expenses attributable to the rents
being combined with each property owner receiving a ratable share of the rental proceeds
regardless of whether his particular property actually was rented.

(ii) Other devices having like attributes.

Review—An analysis of the financial statements by a certified public accountant in accordance
with the Statements on Standards for Attestation Engagements promulgated by the American
Institute of Certified Public Accountants.

Review report—An accountant's document in which the certified public accountant indicates
that a review has been performed and, on the basis of that review, the accountant is not aware of
any material modifications that should be made to the financial statements for the financial
statements to be in conformity with generally accepted accounting principles, except for those
modifications, if any, described in the review report.

Securities and Exchange Commission—The United States Securities and Exchange
Commission.

Securities issued by a credit union—For the purpose of section 202(d) of the act, securities
issued by a credit union means only those securities which are issued by an entity directly engaged
in the credit union business and may not include securities issued by a credit union holding
company or other similar entity.

Securities issued by an industrial loan association—

(1) Securities issued by an entity directly engaged in the industrial loan business.

(ii} The term does not include securities issued by an industrial loan holding company or other
similar entity.

Security or securities—
(i) As defined in section 102(t) of the act, including:
(A) The offer and sale of real property if any of the following exists:

(I) The purchaser of the property is required under the terms of the purchase or by reason of
acquiring title to do either of the following:

(-a-) Use the seller to perform services in connection with a sale, lease or license of the property
purchased.
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(-b-) Hold the property available to persons other than the purchaser for the other person's lease,
license or other use for a specified period of time or for a period of time when the property is not
in use by the owner.

(I1) The purchaser is required under the terms of the purchase or by reason of acquiring title to
participate in a rental pool arrangement.

(B) A franchise where the arrangement between the franchisor and the franchisee:

(I) Is such that the right to engage in the business of offering, selling or distributing goods or
services is exercised under a marketing plan or system prescribed in substantial part by the
franchisor.

(II) Is such that the franchisee is not required to make significant managerial efforts in the
operation of the business that may be expected to affect the success or failure of the franchisee's
business.

(IIT) Arises as a result of an investment of money, notes or other things of value by or on behalf
of the franchisee.

(ii) For purposes of § 203.183 (relating to agricultural cooperative associations), membership
agreements, capital stock, membership certificates and an instrument or form of advice which
evidences either of the following:

(A) A member's equity in a fund, capital investment or other asset of the agricultural cooperative
association.

(B) The apportionment, distribution or payment to a member or patron of the net proceeds or
savings of the agricultural cooperative association.

(iii) For purposes of § 203.188 (relating to Cooperative Business Associations Exemption), an
equity or debt security, membership agreement, membership certificate, patronage dividend or
form of advice which evidences either of the following:

(A) A member's interest in a fund, capital investment or other asset of a cooperative business
association.

(B) The apportionment, distribution or payment to a member of the net proceeds or savings of
a cooperative business association.

SELF-REGULATORY ORGANIZATION—AS DEFINED IN SECTION 3(a)(26) OF
THE SECURITIES EXCHANGE ACT OF 1934.

Share—Stock in a corporation or unit of interest in an unincorporated person.

Side-by-side fund—A person which is:
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(1) Promoted and controlled by individuals controlling a person meeting the criteria in
subparagraph (iv)(A), (B) or (C) of the definition of “institutional investor.”

(ii) Formed exclusively to purchase securities of issuers in various amounts and on the same
terms and conditions as the person described in subparagraph (i).

Significant subsidiary—A subsidiary, or a subsidiary and its subsidiaries meeting any of the
conditions in subparagraphs (i}—(iii) based on the most recent annual financial statements
including consolidated financial statements of the subsidiary which would be required to be filed
if the subsidiary were a registrant and the most recent annual consolidated financial statements of
the registrant being filed.

(i) The parent's and its other subsidiaries' investments in and advances to, or their proportionate
share based on their equity interests of the total assets of, the subsidiary exceed 10% of the total
assets of the parent and its consolidated subsidiaries.

(ii) The parent's and its other subsidiaries' proportionate share based on their equity interests of
the total sales and revenues, after intercompany eliminations, of the subsidiary exceeds 10% of the
total sales and revenues of the parent and its consolidated subsidiaries.

(iii) The parent's and its other subsidiaries' equity in the income before income taxes and
extraordinary items of the subsidiary exceeds 10% of the income of the parent and its consolidated
subsidiaries. If the income of the parent and its consolidated subsidiaries is at least 10% lower than
the average of the income for the last 5 fiscal years, the average income may be substituted in the
determination.

Solicitor—A person or entity who receives direct or indirect compensation for soliciting a client
for, or referring a client to, an investment adviser.

Sponsor—An investment adviser that is compensated under a wrap fee program for either of the
following:

(i) Administering, organizing or sponsoring the program,

(ii) Selecting or providing advice to clients regarding the selection of other investment advisers
in the program.

Standby commission—The commission payable to a broker-dealer registered under the act for
its firn commitment to purchase securities offered to existing securityholders which are not
purchased by the securityholders.

Subsidiary of a specified person—An affiliate controlled by the person directly or indirectly
through one or more intermediaries.

Supervised person—As defined in section 202(2)(25) of the Investment Advisers Act of 1940,
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Tangible book value of a company's common shares—The excess of total assets over total
liabilities as determined by generally accepted accounting principles of the company reduced by
the following:

(i) Liquidating value, including any premium of excess over par or stated value, payable on
involuntary liquidation, of any capital obligations, preferred shares or shares having a seniority in
rank, or any degree of preference or priority over the issue of common shares for which book value
is being computed, including accrued and unpaid dividends to the extent entitled to recognition
and preference in the event of liquidation.

(ii) An amount equal to any appraisal capital from revaluation of properties or any similar
account title to the extent that the appraisal increase has not been fully depreciated in the accounts.

(iii) Deferred charges including debt issue costs.

(iv) Prepaid expenses except as to items properly classified as current assets under generally
accepted accounting principles.

(v) All other intangible assets including, goodwill, patents, copyrights, franchises, distribution
rights, intellectual property rights, leasehold improvements, licensing agreements, noncompete
covenants, customer lists, trade names, trademarks and organization costs.

Tangible net worth—Net worth less the amount of all items of goodwill, preoperating, deferred
or development expenses, patents, trademarks, licenses or other similar accounts.

Totally-held subsidiary—A subsidiary:

(i) Whose parent or the parent's other totally-held subsidiaries, or both, owns substantially all of
the subsidiary's outstanding equity securities.

(ii) Not indebted to any person other than its parent or the parent's other totally-held subsidiaries,
or both, in an amount which is material in relation to the particular subsidiary, excluding
indebtedness:

(A) Incurred in the ordinary course of business which is not overdue and which matures within
1 year from the date of its creation, whether evidenced by securities or not.

(B) Secured by its parent by guarantee, pledge, assignment or otherwise.

Trade or professional association—

(i) For purposes of section 202(e) of the act, an association of persons having some common
business or professional interest, the purpose of which is to promote, on behalf of the association's

members generally, the common interest and not to engage in a regular business or profession of
a kind ordinarily carried on for profit.
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(ii) The term:

(A) Includes an association where the activities of the association are specifically directed to the
improvement, on behalf of the association's members generally, of business or professional
conditions of one or more lines of business or professions as distinguished from the performance
of particular services for individuals or entities.

(B) Does not include an association whose purpose is to engage in a regular business of a kind
ordinarily carried on for profit, even though the business is conducted on a cooperative basis or
produces only sufficient income to be self-sustaining.

Trustee for the bondholders—The person designated in the trust indenture, mortgage, deed of
trust or similar agreement to act as trustee for the bonds.

Venture capital fund—A private fund meeting the definition of “venture capital fund” in
Securities and Exchange Commission Rule 203(1)-1 (17 CFR 275.203(1)-1) (relating to venture
capital fund defined).

Voting shares—The sum of either of the following:

(1) All rights, other than as affected by events of default, to vote for election of directors of an
incorporated person.

(ii) All interests in an unincorporated person.

Wholly-owned subsidiary—A subsidiary substantially all of whose outstanding voting shares
are owned by its parent or the parent's other wholly-owned subsidiaries, or both.

Wrap fee program—A program under which a client is charged a specified fee or fees not based
directly on transactions in a client's account for investment advisory services (which may include
portfolio management or advice concerning the selection of other investment advisers) and
execution of client transactions.

(b) Words and terms not otherwise defined in this part have the meanings specified in the act.

(Editor's Note: As part of this proposed rulemaking, the Department is proposing to rescind the
following sections of Chapter 102 which appear in 10 Pa. Code pages 102-1—120-7, serial pages
(364653)—(364659).)

§ 102.031. (Reserved).
§ 102.041. (Reserved).
§ 102.050. (Reserved).

§ 102.060. (Reserved).
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§ 102.111. (Reserved).
§ 102.112. (Reserved).
§ 102.201. (Reserved).
§ 102.202. (Reserved).

§ 102.241. (Reserved).

Subpart B. REGISTRATION OF SECURITIES
CHAPTER 202. EXEMPT SECURITIES
§ 202.010. Securities issued by a governmental unit.

(a) The exemption contained in section 202(a) of the act (70 P.S. § 1-202(a)) is available for
[any] a security described in that section which is an exempt security under section 3(a)(2) of the
Securities Act of 1933 [(15 U.S.C.A. § 77¢(2)) except for] (15 U.S.C.A. § 77c(a)(2)).

(b) The exemption in paragraph (a) does not apply to any part of an obligation evidenced by
a bond, note, debenture or other evidence of indebtedness issued by [any] a governmental unit
specified in section 3(a)(2) of the Securities Act of 1933 that is [deemed] considered to be a
separate security under [United States] Securities and Exchange Commission Rule 131 (17 CFR
230.131) (relating to definition of security issued under governmental obligations){)].

§ 202.030. Commercial paper.

(a) The exemption contained in section 202(c) of the act (70 P.S. § 1-202(c)) is available for any
security which is a [Federally-covered] Federally covered security by reason of being an exempt
security under section 3(a)(3) of the Securities Act of 1933 (15 U.S.C.A. § [77¢(3)] 77c(a)(3)) as
interpreted by Release 33-4412 (26 FR 9158 (September 20, 1961)) issued by the [United States]
Securities and Exchange Commission which provides that:

(1) The commercial paper [shall be| is prime quality of a type not ordinarnly purchased by the
general public.

(2) The commercial paper is of a type eligible for discounting by banks which are members of
the Federal Reserve System.

(3) The commercial paper is not payable on demand and does not contain a provision for an
automatic “rollover.”

(4) The commercial paper is issued to facilitate current operational business requirements.
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(5) The commercial paper proceeds [of the commercial paper] are not used to:

(i) Discharge existing indebtedness unless the indebtedness is itself exempt under section 3(a)(3)
of the Securities Act of 1933.

(ii) Purchase or construct a plant facility.

(iii) Purchase durable machinery or equipment.

(v} Fund commercial real estate development or financing,

(v) Purchase real estate mortgages or other securities.

(vi) Finance mobile homes or home improvements,

(vii) Purchase or establish a business enterprise.

[(b) For purposes of this section, “prime quality” means that the commercial paper has
been rated in one of the top three rating categories by a Nationally recognized statistical
rating organization.

(c) When] (b) If commercial paper is being issued by a holding company for a bank, as that

term is defined in section 102(d) of the act (70 P.S. § 1-102(d)), the commercial paper [shall] must
bear a prominent legend in bold face type of at least 12 points in size indicating that the commercial

paper:

(1) Has not been issued by the bank for which the issuer is the holding company.

(2) Is not a deposit of the bank covered by Federal deposit insurance.

[(d) Noj (c) General solicitation through public media advertisement [or mass mailing may
be made|, mass mailing, the Internet or other means in connection with soliciting offers or
sales of commercial paper is prohibited; provided, that [nothing in this section limits] this

section does not limit mailings to institutional investors or broker-dealers, as those terms are
defined in the act and this subpart.

§ 202.041. [Credit union and industrial loan association securities| (Reserved).

[(a) For the purpose of section 202(d) of the act (70 P.S. § 1-202(d)), the term, “any credit
union” shall mean an institution organized as a credit union under the applicable laws of this
Commonwealth:

(1) the business of which is substantially confined to the credit union business; and

(2) supervised and examined as a credit union by the appropriate Commonwealth
authorities having supervision over any such institution. For the purpose of this section the
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“credit union business” shall be deemed to be exclusively the receipt of deposits from and
the making of loans to bona fide members of the credit union. For the purpose of this section,
securities issued by a credit union shall mean only those securities which are issued by an
entity directly engaged in the credit union business as that term is used herein and shall not
include securities issued by a credit union holding company or other similar entity.

(b) For the purpose of section 202(d) of the act, the term “industrial loan association” shall
mean an institution organized as an industrial loan association under the applicable laws of
this Commonwealth:

(1) the business of which is substantially confined to the industrial loan business; and

(2) examined and supervised as an industrial loan association by the appropriate
Commonwealth authorities having supervision over any such institution.

(c) For the purpose of this section, the “industrial loan business” shall be deemed to be the
making and discounting of secured and unsecured loans to bona fide members of the
association. For the purpose of this section, securities issued by an industrial loan association
shall mean only those securities which are issued by an entity directly engaged in the
industrial loan business as that term is used herein and shall not include securities issued by
an industrial loan holding company or other similar entity.]

§ 202.052. [Trade or professional association] (Reserved).

[(a) For the purpose of section 202(e) of the act (70 P.S. § 1-202(e)), the term “trade or
professional association” shall mean an association of persons having some common business
or professional interest, the purpose of which is to promote, on behalf of the association's
members generally, such common interest and not to engage in a regular business or
profession of a kind ordinarily carried on for profit.

(b) For example, the activities of a “trade association,” as that term is used in section 202(e)
of the act (70 P.S. § 1-202(e)), must be specifically directed to the improvement, on behalf of
the association's members generally, of business conditions of one or more lines of business
as distinguished from the performance of particular services for individuals or entities.
Similarly, the activities of a “professional association,” as that term is used in section 202(e)
of the act (70 P.S. § 1-202(e)), must be specifically directed to the improvement, on behalf of
the association's members generally, of professional conditions of one or more professions as
distinguished from the performance of particular services for individuals or entities.
Therefore, an association whose purpose is to engage in a regular business of a kind
ordinarily carried on for profit, even though the business is conducted on a cooperative basis
or produces only sufficient income to be self-sustaining, is not a “trade or professional
association” as that term is used in section 202(e) of the act (70 P.S. § 1-202(e)).]

§ 202.091. Shares of professional corporations.
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(a) [Pursuant to] Under the authority contained in section 202(i) of the act (70 P.S. § 1-202(i)),
the [Commission] Department finds that it is not in the public interest or necessary for the
protection of investors to require the registration under section 201 of the act (70 P.S. § 1-201) of
shares issued by a professional corporation.

[(b) The meaning of “professional corporation” for this section shall be as follows:

(1) Except as provided in paragraph (2), the term “professional corporation,” means one
of the following:

() A corporation incorporated under 15 Pa.C.S. Subpart B (relating to Business
Corporation Law of 1988) or a corporation included within the scope of the act by virtue of
15 Pa.C.S. § 2904 or 2905 (relating to election of an existing business corporation to become
a professional corporation; and election of professional associations to become professional
corporations).

(ii) A professional association organized under 15 Pa.C.S. Chapter 93 (relating to
Professional Association Act of 1988). The reference in this section to “shares” shall include
the interest of an associate in a professional association.

(2) For the purpose of this section, the term “professional corporation” may not include
an entity which has as a principal purpose, object or activity, whether or not expressed in its
articles of incorporation or other organic documents, a purpose, object or activity other than
the rendition of the professional services for which the professional corporation is organized
and activities which are in fact incidental thereto.

(¢)] (b) The exemption contained in this section may not [be available for a transaction whose
primary purpose is avoidance of] apply to a transaction entered into primarily to avoid the
provisions of section 201 of the act [(70 P.S. § 1-201) or a transaction] or made in violation of
the antifraud provisions in sections 401—409 of the act (70 P.S. §§ 1-401—1-409) and Subpart
D (relating to fraudulent and prohibited practices).

§ 202.092. Guaranties of certain debt securities exempt.

(a) The exemption established by this section applies to a guaranty of a bond[, as those terms
are defined in subsection (d)(1) and (2),] that is offered or sold in this Commonwealth.

(b) Under the authority contained in section 202(i) of the act (70 P.S. § 1-202(i)), the
[Commission] Department finds that it is not in the public interest [nor] or necessary for the
protection of investors to require the registration under section 201 of the act (70 P.S. § 1-201) of
the guaranty of a bond if all of the following conditions are met:

(1) The official statement or other disclosure document being [utilized] used in connection with
the offer and sale of the bonds contains either of the following:
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(i) An audited balance sheet and statement of income of the guarantor dated within 120 days
[prior to] before the commencement of the offering in this Commonwealth.

(i1) Both of the following:

(A) An audited balance sheet and statement of income of the guarantor for [the] either of the
following:

(I) The most recent completed fiscal year[; or].

(II) The previous most recent completed fiscal year if the fiscal year of the guarantor ended
within 90 days [prior to] before the commencement of the offering in this Commonwealth[, an
audited balance sheet and statement of income for the prior most recent completed fiscal
year].

(B) A statement by a certified public accountant or the guarantor [as to whether there have
been] detailing any adverse material changes in the financial condition of the guarantor which
occurred from the date of the audited balance sheet submitted in compliance with clause (A)
within 5 days [prior to] of the commencement of the offering in this Commonwealth.

(2) The proceeds from the sale of the bonds are to be [utilized] used for the benefit of a facility
which is owned or operated[—user—]by either of the following:

(i) A nonprofit corporation or other nonprofit entity which has been determined by the Internal
Revenue Service to be an exempt organization described in section 501(c)(3) of the Internal
Revenue Code of 1986 (26 U.S.C.A. § 501(c)}3)) or has received an opinion of counsel that it is
so exempt, and [where] the combined net assets of the user and guarantor [is] are not less than
25% of the amount of the securities being offered.

(if) An organization which has not been determined by the Internal Revenue Service or by an
opinion of counsel to be an exempt organization under [26 U.S.C.A. § 501(c)(3)] section 501(c)(3)
of the Internal Revenue Code of 1986, and [where] the combined net worth of the user and
guarantor is not less than 50% of the amount of securities being offered.

(3) {Under the guaranty, the guarantor is required] The guaranty requires the guarantor
to do the following:

(1) File with the trustee for the bondholders a copy of its audited balance sheet and statement of
income within 120 days after the completion of its fiscal year.

(ii) Be responsible for expenses incurred by the trustee for the bondholders in complying with
paragraph (4)(ii) and (iii) unless there are specific provisions to the contrary in the relevant
financing documents.

(iii) Notify the trustee for the bondholders within 24 hours after it becomes insolvent [as that
term is defined in subsection (d)(4)].
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(4) [Under the] The trust indenture, mortgage, deed of trust or other similar agreement|,}
requires the trustee for the bondholders|, as that term is defined in subsection (d)(5), is
required] to do the following:

(i) Maintain a current list of the names and addresses of all of the bondholders.

(ii) Provide, to a bondholder, within 30 days of receipt of a written request from a bondholder,
a copy of the guarantor's most recent audited balance sheet and statement of income.

(iii) Notify the bondholders of the occurrence of any of the following events no later than 30
days after an occurrence and inform the bondholders that a copy of the bondholders list described
in subparagraph (i) will be provided within 30 days of receipt of a written request for the list:

(A) The date the guarantor failed to comply with {subsection (b)(3)(i)] paragraph (3)(i).

(B) The date the trustee receives a copy of the auditor's report to the guarantor containing going
concern disclosure [as that term is defined in § 609.032(a) (relating to definitions)].

(C) The date on which the trustee is informed that the guarantor is insolvent [as that term is
defined in subsection (d)(4)]. There is no independent duty [on the part of] by the trustee to
determine the insolvency of the guarantor.

(c) If the guarantor is a natural person, the guarantor may satisfy the requirements of this section
relating to audited balance sheets and statements of income by providing a Statement of Financial
Condition prepared utilizing the criteria contained in the Personal Financial Statements Guide
promulgated by the American Institute of Certified Public Accountants and accompanied by a
Review Report [as that term is defined in § 609.032(a)|.

[(d) The following terms, when used in this section, have the following meanings, unless
the context clearly indicates otherwise:

(1) Bond—This includes only the following:

(i) A bond, note, debenture or other evidence of indebtedness that is an exempt security
under section 3(a)(2) of the Securities Act of 1933 (15 U.S.C.A. § 77¢(2)) when the issuer of
the security is located in this Commonwealth.

(ii) A bond, note, debenture or other evidence of indebtedness that is an exempt security
under section 3(a)(2) of the Securities Act of 1933 (15 US.C.A. § 77¢(2)) but when the
guaranty issued in connection with the bond, note, debenture or other evidence of
indebtedness is deemed to be a separate security pursuant to United States Securities and
Exchange Commission Rule 131 (17 CFR 230.131 (relating to definition of security issued
under governmental obligations)).

(2) Guaranty—A duly executed written agreement wherein a person, not the issuer, in
connection with offer and sale of bonds in this Commonwealth, guarantees the prompt
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payment of the principal of, and interest on, the bonds whether at the stated maturity, at
redemption prior to maturity or otherwise, and premium, if any, when and as the principal
and interest shall become due and the guaranty cannot be bought, sold or traded as a security
or otherwise realized upon by a bondholder separately from the bondholder's interest in the
bonds.

(3) Guarantor—A person who executes a guaranty.

(4) Insolvent—The inability of a guarantor to pay debts as they fall due in the usual course
of business, or having liabilities in excess of the fair market value of assets. For purposes of
this paragraph, a guarantor may not be considered insolvent if the auditor's report to the
guarantor's audited balance sheet and statement of income did not contain a going concern
disclosure as that term is defined in § 609.032(b).

(5) Trustee for the bondholders—The person designated in the trust indenture, mortgage,
deed of trust or similar agreement to act as trustee for the bonds.]

§ 202.093. Charitable contributions to pooled income funds exempt.

(2) Under the authority contained in section 202(i) of the act (70 P.S. § 1-202(i)), the
[Commission] Department finds that it is not in the public interest [mor] or necessary for the
protection of investors to require registration under section 201 of the act (70 P.S. § 1-201) of any
securities issued or created in connection with contributions or transfers of property to, or
certificates of interest or participation in, pooled income funds if the following conditions are met:

(1) A pooled income fund (Fund) as defined in section 642(c)(5) of the intemal Revenue Code
[of 1954] of 1986 (26 U.S.C.A. § 642(c)(5)),] is established [for the purpose of permitting] to
permit donors to make irrevocable remainder interest gifts to the Fund.

(2) The Fund is afforded a tax deduction under section [642(a)(3)] 642(c)(3) of the Internal
Revenue Code [of 1954] of 1986.

(3) [The Fund is in compliance with the Charitable Organization Reform Act (10 P.S. §§
161.1—161.19) and amendments and successor statutes thereto.] The Fund is in compliance
with the Solicitation of Funds for Charitable Purposes Act (10 P.S. §§ 162.1—162.23) and
amendments and successor statutes.

(4) [Each] A prospective donor is provided written disclosure which fully and fairly describes
[the]:

(i) The consequences of a contribution or transfer of property to the Fund [and the].
(ii) The nature, operation and financial condition of the Fund.

(5) [None of those persons] A person responsible for solicitation of contributions to the Fund
will mot receive commissions or other special compensation based [upon] on the amount of
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property transferred except that this prohibition does not apply if the person receiving the
commissions or special compensation is registered with the [Commission] Department as a
broker-dealer under section 301 of the act (70 P.S. § 1-301) or is registered with the [Commission|
Department under section 301 of the act as an agent of the broker-dealer.

(6) [Any person who, for compensation, advises|] A person receiving compensation for
advising the charitable organization as to the advisability of investing in, purchasing or selling
securities, including interests in the Fund, or otherwise [performs| performing as an investment
adviser is [either an] either of the following:

(i) An investment adviser registered with the [Commission] Department under section 301 of
the act [or is a Federally-covered].

(ii) A Federally covered adviser that is in compliance with section 303(a) of the act (70 P.S. §
1-303(a)).

(b) If permitted by § 606.031 (relating to advertising literature), advertising literature may be
used by the Fund in connection with the solicitation of contributions [but is] subject to the
antifraud provisions of sections 401-—409 of the act (70 P.S. §§ 1-401—1-409) and Subpart D
(relating to fraudulent and prohibited practices).

§ 202.094. World class issuer exemption.

Under the authority in section 202(i) of the act (70 P.S. § 1-202(i)), the [Commission]
Department finds that it is not in the public interest [nor] or necessary for the protection of
investors to require registration under section 201 of the act (70 P.S. § 1-201) of any security
meeting the following conditions:

(1) The securities are one of the following:

(1) Equity securities except options, warrants, preferred stock, subscription rights, securities
convertible into equity securities or any right to subscribe to or purchase the options, warrants,
convertible securities or preferred stock.

(ii) Units consisting of equity securities permitted by subparagraph (i) and warrants to purchase
the same equity security being offered in the unit.

(iii) Nonconvertible debt securities that are rated in one of the four highest rating categories of
Standard and Poor's, Moody's, Dominion Bond Rating Services or Canadian Bond Rating Services
or another rating organization designated by [order of the Commission| the Department. For
purposes of this subsection, nonconvertible debt securities means securities that cannot be
converted for at least 1 year from the date of issuance and then only into equity shares of the issuer
or its parent.

(iv) American Depository Receipts representing securities described in subparagraphs (i)—(iii).
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(2) The issuer is not organized under the laws of the United States, or of any state, territory or
possession of the United States, or of the District of Columbia or Puerto Rico.

(3) The issuer|, at] meets ALL OF the following conditions:

(i) At the time an offer or sale is made in reliance on this section, the issuer has been a going
concern engaged in continuous business operations for the immediate past 5 years [and during
that period,).

(ii) During the 5-year period, the issuer has not been the subject of a proceeding relating to
insolvency, bankruptcy, involuntary administration, receivership or similar proceeding.

[For] (iii) If an issuer otherwise meets the conditions of subparagraphs (i) and (ii), the
issuer may, for purposes of this paragraph, use the operating history of any predecessor that
represented more than 50% of the value of the assets of the issuer [that otherwise would have
met the conditions of this section may be used] toward the 5-year requirement.

(4) The issuer, at the time an offer or sale is made in reliance on this section, has a public float
of $1 billion or more. For purposes of this paragraph:

(i) Public float means the market value of all outstanding equity shares owned by nonaffiliates.

(ii) Equity shares means common shares, nonvoting equity shares and subordinated or restricted
voting equity shares but does not include preferred shares.

(iii) An affiliate of a person is anyone who beneficially owns, directly or indirectly, or exercises
control or direction over, more than 10% of the outstanding equity shares of the person.

(5) The market value of the issuer's equity shares, as defined in paragraph (4)(ii), at the time
an offer or sale is made in reliance on this section, is $3 billion or more. [For purposes of this
subsection, equity shares mean common shares, nonvoting equity shares and subordinated
or restricted voting shares but does not include preferred shares.]

(6) The issuer, at the time an offer or sale is made in reliance on this section, has a class of equity
securities listed for trading on or through the facilities of a foreign securities exchange or
recognized foreign securities market included in 17 CFR [230.901(a)(1)] 230.901 (relating to
general statement) or successor rule promulgated under the Securities Act of 1933 (15 U.S.C.A.
§§ 77a—77aa) or designated by the [United States] Securities and Exchange Commission under
17 CFR 230.902(a)(2) (relating to definitions) promulgated under the Securities Act of 1933.

§ 202.095. Charitable gift annuities.
(a) Under the authority contained in section 202(i} of the act (70 P.S. § 1-202(i)), the

[Commission] Department finds that it is not in the public interest [mor| or necessary for the
protection of investors to require registration under section 201 of the act (70 P.S. § 1-201) of
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securities issued or created in connection with the offer or sale of charitable gift annuities if the
following conditions are met:

(1) The charitable gift annuity (annuity) meets the terms and conditions of being exempt from
the laws of [this} the Commonwealth regulating insurance under the Charitable Gift Annuity
Exemption Act (10 P.S. §§ 361—364) [(annuity)].

(2) [Each| A prospective annuitant is provided written disclosure which fully and fairly
describes the consequences of a contribution or transfer of property to the qualified charity, as that
term is defined in the Charitable Gift Annuity Exemption Act [(qualified charity)].

(3) [None of the] The persons responsible for solicitation of purchasers of annuities will not
receive commissions or other special compensation based [upon] on the amount of the annuity
purchased [except that this prohibition does not apply if] unless the person receiving the
commissions or special compensation is registered with the [Commission| Department as a
broker-dealer under section 301 of the act (70 P.S. § 1-301) or is registered with the [Commission|
Department under section 301 of the act as an agent of the broker-dealer.

(4) A person [who, for compensation, advises| receiving compensation for advising the
qualified charity as to the advisability of investing in, purchasing or selling securities, including
annuities, or otherwise [performs| performing as an investment adviser is either [an] of the
following:

(i) An investment adviser registered with the [Commission] Department under section 301 of
the act [(70 P.S. § 1-301) or is aj.

(ii) A Federally covered adviser that is in compliance with section 303(a) of the act (70 P.S. §
1-303(a)).

(b) If permitted by § 606.031(a) (relating to advertising literature), advertising literature may be
used by the qualified charity in connection with the solicitation of contributions [but is] subject to
the antifraud provisions of sections 401—409 of the act (70 P.S. §§ 1-401—1-409) and Subpart D
(relating to fraudulent and prohibited practices).

CHAPTER 203. EXEMPT TRANSACTIONS
§ 203.011. Nonissuer transactions.

(a) The exemption contained in section 203(a) of the act (70 P.S. § 1-203(a)) [shall be| is
available for transactions in a security which are not directly or indirectly for the benefit of the
issuer or an affiliate of the issuer of the subject security. By way of illustration, an offering of
securities is indirectly for the benefit of the issuer or an affiliate if any [portion] part of the
proceeds of the transaction will be received indirectly by the issuer or an affiliate.
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(b) A transaction that is part of a single plan of distribution which involves a distribution by an
issuer of its securities to the public will not be [deemed] considered a nonissuer transaction for
purposes of section 203(a) of the act [(70 P.S. § 1-203(a))].

§ 203.041. Limited offerings.

(a) The notice required [by] under section 203(d) of the act (70 P.S. § 1-203(d)) shall be filed
with the [Commission] Department within the time period specified [by that section on the
form, designated by the Commission as] on Form E in accordance with the General Instructions
[thereto].

(b) The [Commission] Department will not consider [that] the requirement of section
203(d)(i) of the act fis met unless the following steps have been taken by] to be met unless the
issuer MEETS ALL OF THE FOLLOWING:

(1) {A written agreement is entered into whereby] Enters into a written agreement by
which the purchaser agrees not to sell the securities purchased under the exemption within 12
months after the date of purchase, except in accordance with § 204.011 (relating to waivers of the
12-month holding period), and a copy of the agreement to be signed has been filed with the
[Commission] Department.

(2) [A legend is placed] Places a legend on the security restricting its transferability for 12
months after the date of purchase except in accordance with § 204.011.

(3) [The issuer instructs] Instructs its transfer agent, if any, that no transfer of the securities
[shall be] is permitted except in accordance with section 203(d) of the act, § 204.011 and this
section.

(c) Except [where] if the promoters, as defined in section 102(o) of the act (70 P.S. § 1-102(0)),
are registered under section 301 of the act (70 P.S. § 1-301), the condition contained in section
203(d)(iii) of the act [shall be deemed to be met only if a promoter receives no] is met only if
a promoter does not receive an underwriting, selling or finder's fee or commission or other
remuneration directly or indirectly for the sale of securities under the exemption.

(1) A promoter [shall be deemed] is considered to have received indirect remuneration if
money or property is paid to an affiliate of a promoter as compensation for the sale of securities.

(2) The fact that the value of a promoter's investment in the issuer is increased as a result of the
offering or that the promoter will receive remuneration from the issuer for services [rendered]
given to the issuer in the ordinary course of its business or for the sale of property to it does not,
of itself, preclude the availability of the exemption.

(d) During the period of the offering, the issuer shall take steps necessary to ensure that the
material information contained in its notice remains current and accurate in all material respects.
If a material statement made in the notice, or an attachment thereto, becomes materially incorrect
or inaccurate, the issuer shall file an amendment with the [Commission] Department in
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accordance with § 609.011 (relating to amendments to filings with |Commission] Department)
within 5 business days of the occurrence of the event which required the filing of the amendment.

§ 203.091. [Equity securities issued by reporting company]| (Reserved).

{For purposes of this section and the availability of the exemption contained in section
203(i.1) of the act (70 P.S. § 1-203(i.1)), the term “equity security” includes:

(1) Common stock, preferred stock and nondebt securities convertible into common or
preferred stock.

(2) Nontransferable warrants to purchase any of the foregoing.

(3) Transferable warrants exercisable within not more than 90 days of issuance to
purchase any of the foregoing.]

§ 203.101. Mortgages.

(a) For the purpose of section 203(j) of the act (70 P.S. § 1-203(j)), the exemption [shall be] is
available only if:

(1) The entire bond or other evidence of indebtedness, together with the real or chattel mortgage,
deed of trust, agreement of sale or other instrument securing the same is offered and sold as one
unit.

(2) The purchaser of the unit is not offered, as part of the offer of the unit or in connection
therewith, a property interest that would itself be [deemed] considered to be a security under
section 102(t) of the act (70 P.S. § 1-102(t)) or under other regulations adopted under the act.

(3) The outstanding principal amount of all bonds or other evidences of indebtedness that are
secured by the real or chattel mortgage, deed of trust or agreement of sale on the same property
(including bonds and other evidences of indebtedness issued in the transaction) does not exceed
the fair [market] value of the property at the time of the transaction.

(4) [No] General solicitation through public media advertisement [is used, mass mailing
made or other form of general solicitation is utilized], mass mailing, the Internet or other

means does not occur in connection with soliciting the transaction.

(5) [No compensation is] Compensation is not paid or given directly or indirectly for soliciting
any person in this Commonwealth in connection with the transaction.

(6) The issuer, at the time of the transaction, is in compliance with any applicable licensing
requirements of the Department [of Banking and Securities).

(b) The exemption contained in section 203(j) of the act may not be available for a transaction
[whose primary purpose is avoidance of] entered into primarily to aveid the provisions of
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section 201 of the act (70 P.S. § 1-201) or [a transaction] made in violation of the [anti-fraud
provisions of the act (70 P.S. § 1-407)] antifraud provisions of sections 401—409 of the act
(70 P.S. §§ 1-401—1-409).

§ 203.131. [Bona fide pledgee] (Reserved).

[The phrase “bona fide pledgee” as used in subsection (m) of section 203 (70 P.S. § 1-
203(m)) shall include a secured party who takes securities in pledge to secure a bona fide
debt. Such phrase shall not include a secured party who takes securities in pledge either:

(1) Without any intention or expectation that they will be redeemed but merely as a step
in the distribution thereof to the public.

(2) Without having secured knowledge, in the exercise of reasonable diligence, prior to the
consummation of the pledge that the securities taken in pledge are lawfully owned by the
party making the pledge.]

§ 203.141. Sales to existing equity securityholders.

(2) The exemption contained in section 203(n) of the act (70 P.S. § 1-203(n)) [shall only be] is
only available for the offer and sale of equity securities when the following exist:

(1) The offer is made to existing equity securityholders of a class of a series of the issuer's issued
and outstanding equity securities, although the offer [need not be] does not need to be made to
all the classes or series.

(2) The offer is made pro rata to all [such security holders] the equity securityholders who
are, of record, residents of this Commonwealth.

(3) [No] The solicitation of an equity securityholder in this Commonwealth does not result
in the payment of a commission or other remuneration, other than a standby commission|, is paid
or given, directly or indirectly, for soliciting a securityholder in this Commonwealith].

(b) The exemption contained in section 203(n) of the act [(70 P.S. § 1-203(n)) shall only be] is
only available for the offer and sale of debt securities when the following exists:

(1) The offer is made to existing equity securityholders of a class of a series of the issuer's issued
and outstanding equity securities, although the offer [need not be] does not need to be made to
all the classes or series.

(2) [No] The solicitation of an equity securityholder in this Commonwealth does not result
in the payment of a commission or other remuneration, other than a standby commission([, is paid
or given, directly or indirectly, for soliciting a securityholder in this Commonwealth].

(c) For purposes of subsection (a)(2), an offer will be [deemed] considered to have been made
pro rata when the following exists:
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(1) The initial offer is made pro rata[; and)].

(2) After the expiration of a reasonable period of time following the initial offer, an [indentified)
identified equity securityholder acquires securities in an amount exceeding a pro rata share on
terms and conditions fully disclosed to the affected equity securityholders.

[(d) For purposes of this section, the term “securityholder” is limited to persons who at the
time of offers and sales under the exemption contained in section 203(n) of the act (70 P.S. §
1-203(n)) are holders of equity securities, including by way of illustration, holders of:
common stock, preferred stock, securities convertible into common or preferred stock;
nontransferable warrants to purchase any of the foregoing, and transferable warrants
exercisable within not more than 90 days of their issuance, to purchase any of the foregoing;
provided, that the term “securityholder” shall not include persons who are holders of equity
securities issued in violation of or without compliance with the act and the rules and
regulations adopted thereunder.

(e) For purposes of this section, the term “class” includes equity securities of an issuer
which are of substantially similar character, the holders of which enjoy substantially similar
rights and privileges.

(f) For purposes of this section, the term “standby commission” means the commission
payable to a broker-dealer registered under the act for its firm commitment to purchase
securities offered to existing securityholders which are not purchased by the securityholders.

(g) For purposes of this section, the term “pro rata” means the offering will be made in
this Commonwealth proportionately on the basis of the number of shares owned by the
existing securityholder or the securityholder's percentage ownership interest in the issuer.
By way of illustration, an offering will be deemed to have been made on a pro rata basis
where the issuer offers its existing securityholder an opportunity to purchase one new share
of stock for each five shares owned as of a record date or when the issuer offers an existing
securityholder owning 3% of the issuer's stock as of a record date, the opportunity to
purchase 3% of the issuer's current offering,.|

§ 203.151. Proxy materials.

(a) Except as provided in subsection (b), in a transaction requiring the filing of proxy materials
with the [Commission] Department for review under section 203(o) of the act (70 P.S. § 1-
203(0)), the materials [shall] must conform to [SEC] Rule 14A, 17 CFR 240.14a-1—[240.14b-1]
240.14b-2 (relating to [solicitation] solicitations of proxies) promulgated under the Securities
Exchange Act of 1934 (15 U.S.C.A. §§ 78a—[78mm] 78pp).

(b) In a transaction subject to the filing requirements of section 203(0) of the act, filing is not
required if the number of persons to whom securities are offered and sold in this Commonwealth
does not exceed 25, exclusive of principals[—as that term is defined in § 203.184 (relating to
offers and sales to principals)—|of the entitics whose securityholders are voting or providing
written consent.
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{c) Except for transactions described in subsection (b), notice shall be given to the
[Commission] Department for a transaction requiring the filing of proxy materials with the
[Commission] Department under section 203(o) of the act by filing [the form designated by the
Commission as Form 203-0O in accordance with the General Instructions thereto together
with the|:

(1) Form 203-O in accordance with the General Instructions.
(2) The exemption filing fee specified in section 602(b.1)(v) of the act (70 P.S. § 1-602(b.1)(v)).

(d) Proxy materials filed under this section may not be distributed to securityholders until the
[Commission has determined] Department determines that the materials are in compliance with
this section and [has communicated] communicates that determination to the person who filed
the proxy materials.

§ 203.161. Debt securities of nonprofit organizations.

(a) A person proposing to offer debt securities under section 203(p) of the act (70 P.S. § 1-
203(p)) shall [complete]:

(1) Complete and file with the [Commission] Department two copies of [the form,
designated by the Commission as] Form 203-P in accordance with the General Instructions
[thereto].

(2) File Form 203-P not later than 5 business days before the earlier of either the issuer
[receives] receiving from any person [an]:

(i) An executed subscription agreement or other contract to purchase the securities being offered
[or the issuer receives consideration from any person therefor, whichever is earlier].

(ii) Consideration for the subscription agreement or other contract to purchase the
securities being offered.

(b) Except {in cases when)] if the delivery of an offering document is not required by [order of
the Commission] the Department, every offering of debt securities [pursuant to] under section
203(p) of the act shall be made by an offering document containing all material information about
the securities being offered and the issuer.

(1) An offering document will be [deemed] considered to meet the requirements of this section
if it includes the information that is elicited by Part VII of the Statement of Policy Regarding
Church Bonds adopted April 14, 2002, by [the North American Securities Administrators
Association, Inc.] NASAA and any successor policy thereto (NASAA Guidelines) and is in the
format set forth therein.
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(2) A copy of the offering document and any offering literature to be used in connection with
the offer or sale of securities under section 203(p) of the act shall be filed with the [Commission)
Department at the same time the notice required [by] under subsection (a) must be filed.

(c) The offering document required [by] under subsection (b) [shall} must meet the following
conditions:

(1) Contain a notice of a right to withdraw that complies with § 207.130 (relating to notice to
purchasers under section 207(m)).

(2) Contain financial statements of the issuer that comply with § 609.034(b) (relating to financial
statements).

(3) Demonstrate compliance with the trust indenture standards and trustee qualification
standards and associated disclosure requirements as set forth in Parts V and VI of the NASAA
Guidelines if the total amount of securities to be offered exceeds $250,000.

(4) Include whatever data may be necessary to establish ALL OF THE FOLLOWING that:
(1) The investors will receive a first lien on real estate of the issuer[, that the].
(i) The issuer has not defaulted on prior obligations [and that the].

(iii) The total amount of securities offered does not exceed 75% of the current fair market value
of the real property covered by the securities.

§ 203.171. [Liquidations, dividends and distributions] (Reserved).

[The phrase “bona fide distribution” as used in section 203(q) of the act (70 P.S. § 1-203(q))
does not include a dividend or other distribution made for the purpose of avoiding the
registration provisions of section 201 of the act (70 P.S. § 1-201).}

§ 203.183. Agricultural cooperative associations.

[(a) Pursuant to] Under the authority contained in section 203(r) of the act (70 P.S. § 1-203(r)),
the [Commission] Department finds that it is not in the public interest or necessary for the
protection of investors to require the registration under section 201 of the act (70 P.S. § 1-201) of
securities issued by an agricultural cooperative association in transactions [where] when all of the
following conditions are met:

(1) [Such] The securities are issued by the agricuitural cooperative association.
(2) [Such] The securities are offered and sold only to persons who are, at the time of [any such|
an offer and sale, [members of the] agricultural cooperative association members or to persons

who, [upen| on sale of [such] securities to them, thereby become members of the agricultural
cooperative association.
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(3) The transfer of [such] the securities for value is restricted to [members of the} agricultural
cooperative association members.

(4) [No person receives} A person does not receive any commission or other compensation as
a result of or based [upon] on the sale of [such] the securities other than in connection with the
solicitation of nonmembers for membership in the agricultural cooperative association.

[(b} The following words and terms, have, for the purposes of this section, the following
meanings:

(1) Agricultural cooperative association—An association which admits to membership
only persons who are engaged in agriculture and which is organized and operated for the
purpose of engaging in any cooperative activity for persons engaged in agriculture in
connection with:

(i) Producing, assembling, marketing, buying, selling, bargaining or contracting for
agricultural products; harvesting, preserving, drying, processing, manufacturing, blending,
canning, packing, ginning, grading, storing, warehousing, handling, transporting, shipping
or utilizing the products; or manufacturing or marketing the by-products thereof.

(ii) Manufacturing, processing, storing, transporting, delivering, handling, buying for or
furnishing supplies to its members and patrons.

(iii) Performing or furnishing business, educational, recreational or other services,
including the services of labor, buildings, machinery, equipment, trucks, trailers and
tankers, or other services connected with the purposes set forth in clauses (i) and (ii) on a
cooperative basis. The term agricultural cooperative association shall also include a
federation of agricultural cooperative associations if the federation possesses no greater
powers or purposes and engages in operations no more extensive than an individual
agricultural cooperative association.

(2) Members—For purposes of subsection (a)(2) only, includes patrons to the extent that
the organic law or another law to which the agricultural cooperative association is subject
requires the patrons to be treated as members.

(3) Securitiess—Membership agreements, capital stock, membership certificates and an
instrument or form of advice which evidences:

(i) A member's equity in a fund, capital investment or other asset of the agricultural
cooperative association.

(ii) The apportionment, distribution or payment to a member or patron of the net proceeds
or savings of the agricultural cooperative association.
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(4) Engaged in agriculture—Persons engaged in farming, dairying, livestock raising,
poultry raising, floriculture, mushroom growing, beekeeping, horticulture and allied
occupations shall be deemed to be engaged in agriculture.|

§ 203.184. Offers and sales to principals.

(a) Under the authority contained in section 203(r) of the act (70 P.S. § 1-203(r)), the
[Commission| Department finds that it is not in the public interest or necessary for the protection
of investors to require the registration under section 201 of the act (70 P.S. § 1-201) of securities
offered and sold by an issuer to:

(1) A principal.

(2) A corporation, the outstanding voting stock of which is beneficially owned by one or more
principals.

(3) A general partnership or a limited partnership, the interest in which is beneficially owned by
one or more principals.

(4) A trust, the trustees of which are principals.

(5) Any other person, the interest in which is beneficially owned by one or more principals.

[(b) For purposes of this section, the term “principal,” means the following:

(1) The chairperson, president, chief executive officer, general manager, chief operating
officer, chief financial officer, vice president or other officer in charge of a principal business
function (including sales, administration, finance, marketing, research and credit),
secretary, treasurer, controlier and any other natural person who performs similar
functions, of one of the following:

(i) The issuer.

(ii) A wholly-owned subsidiary of the issuer.

(iii) A corporation, partnership or other entity which owns the voting stock or other voting
equity interest of the issuer.

(iv) A corporation, partnership or other entity which serves as a general partner of the
issuer.

(2) A director, general partner or comparable person charged by law with the
management of one of the following:

(i) The issuer.



(ii) A wholly-owned subsidiary of the issuer.

(iii) A corporation, partnership or other entity which owns the voting stock or other voting
equity interest of the issuer.

(iv) A corporation, partmership or other entity which serves as a general partner of the
issuer.

(3) A beneficial owner of 10% or more of an outstanding class of veting stock or other
voting equity interest of one of the following:

(i) The issuer.

(ii) A corporation, partnership or other entity which serves as a general partner of the
issuer.

(4) A promoter of the issuer as defined in section 102(0) of the act (70 P.S. § 1-102(0)).

(5) A relative of a person specified in paragraphs (1)—(4). For purposes of this subsection,
the term “relative” means one of the following:

(i) A spouse.
(ii) A parent.
(iii) A grandparent.

(iv) An aunt, uncle, child, child of a spouse, sibling, mother-in-law, father-in-law, brother-
in-law, sister-in-law, son-in-law or daughter-in-law.

[(d)] (B) The exemption set forth in this section {is not applicable} does not apply to any offer
or sale to a person who has been appointed or elected a principal [for the primary purpose of
obtaining] primarily to obtain the exemption or to an offer or sale to a relative of this person.

(C) A person who is appointed or elected a principal in good faith for a purpose other than [the
purpose of obtaining] to obtain the exemption set forth in this section to whom, or to whose
relative, securities are sold without registration following the designation or election in reliance
[upon] on the exemption set forth in this section will not be [deemed] considered to have been
designated or elected a principal [for the primary purpose of obtaining] primarily to obtain the
exemption set forth in this section.

§ 203.185. Offers [prior to] before effectiveness of registration by qualification exempt.
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(a) Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission] Department finds
that it is not in the public interest [nor| or necessary for the protection of investors to require the
registration under section 201 of the act (70 P.S. § 1-201) for securities to be offered but not sold
[of] to an applicant filing a registration statement for its securities under section 206 of the act (70
P.S. § 1-206) [prior to] before the effectiveness of [such] the registration statement if the
[applicant meets all of the| following criteria are met:

(1) The applicant has done all of the following:

(i) Filed a registration statement under section 206 of the act [(70 P.S. § 1-206)] to register the
securities for which offers will be made.

(i1) Filed a written opinion of management which states that [all] the following conditions apply
to the applicant:

(A) The business, including any predecessor, is an existing business which possesses a history
of operations of 4 years or more.

(B) The business, including any predecessor, maintains and will continue to maintain a place of
business in this Commonwealth which employs at least 25 persons.

(C) The business, including any predecessor, has averaged annual gross revenues of at least
$500,000 for the past 2 years.

(D) The business, including any predecessor, possesses at least [four]| 4 years of historical
financial information.

(ii1) Filed an intention to comply with [paragraphs (4)—(7)| paragraph (3) and subsections
(b)—(d).

(2) The minimum amount of the proceeds from the securities to be sold under the registration
statement described in paragraph (1)(i) is $500,000.

[(3) Receipt by the applicant of a nonbinding subscription agreement which is subject to
the withdrawal provisions of paragraph (4) shall not constitute a “sale” of a security. Neither
shall moneys deposited under paragraph (5) constitute the “sale” of a security.

(9] (3) There is a withdrawal procedure as follows:
(i) Nonbinding subscription agreements received in connection with the offer but not sale of
securities made under this section [shall} must contain withdrawal rights which permit the investor

to withdraw moneys tendered under [such] the nonbinding subscription agreements with accrued
interest under one of the following circumstances:
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(A) Investors may withdraw moneys tendered under a nonbinding subscription agreement with
accrued interest at any time [prior to| before the effectiveness of the registration statement
described in paragraph (1)(i).

(B) Investors may withdraw moneys tendered under a nonbinding subscription agreement with
accrued interest within [two] 2 business days from the date of receipt of notification of
effectiveness of the registration statement described in paragraph (1)(i), as set forth in [paragraph
(7)] subsection (d).

(i1) Investors [shall be deemed} are considered automatically to have withdrawn any moneys
tendered under a nonbinding subscription agreement and [such] the moneys with accrued interest
shall be returned to the investors [upon] on the occurrence of any of the following:

(A) The registration statement described in paragraph (1)(i) does not become effective within
150 days from the date of filing with the [Commission, unless extended by order of the
Commission] Department, unless extended by the Department.

(B) The registration statement described in paragraph (1)(i) is withdrawn by the applicant.

(C) The [Commission] Department denies the registration statement described in paragraph
(1)(1), regardless of whether [such] the denial was a result of a hearing or rehearing requested by
the applicant unless the [Commission] Department permits, in its Denial Order, that the moneys
remain in escrow pending any request for a rehearing on the Denial Order.

{(5)] (b) Moneys tendered under nonbinding subscription agreements as a result of offers made
under this section shall be placed in interest-bearing escrow accounts in a bank and [shall be] are
subject to the investor withdrawal rights set forth in paragraph [(4)] (3).

(1) If, [prior to] before the effectiveness of the registration statement described in paragraph
(1)(i), the nonbinding subscription agreement is withdrawn under paragraph [(4)] (3), the deposit
and accrued interest [shall be] is payable to the investor.

(2) After the effectiveness of the registration statement described in paragraph (1)(i), the deposit
plus accrued interest [shall be] is payable to the applicant except [where] if the investor withdraws
under [paragraph (7)] subsection (d), in which event the investor shall receive the deposit plus
accrued interest.

[(6)] () All offers for securities made under this section [shall be] must be accompanied by the
delivery of a preliminary prospectus which has been prepared and filed to satisfy the requirements
of section 206(b) of the act [(70 P.S. § 1-206(b))] and § 206.010(c) (relating to registration by
qualification).

[(M)] (d) All persons whose moneys have been placed in escrow as a result of the making of

offers for the securities that are the subject of the registration statement described in paragraph
(1)(i) shall [be]:
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(1) Be notified of the effectiveness of [such] the registration statement either by certified mail
or by direct delivery of [such]| the information.

[Concurrent with the notification of the effectiveness of such registration statement, all
persons shall receive] (2) Receive a copy of the final prospectus concurrent with the
notification of the effectiveness of the registration statement unless the [Commission, by
order,] Department permits a supplement to the preliminary prospectus setting forth all changes
and modifications to be [utilized] used for these purposes.

(e) The following do not constitute the sale of a security:

(1) Receipt by the applicant of a nonbinding subscription agreement which is subject to
the withdrawal provision of subsection (a)(3).

(2) Deposit of moneys under subsection (b).

[(b)] (f) The exemption contained in this section may not be available for a transaction [whaose
primary purpose is avoidance of] entered into primarily to avoid the provisions of section 201
of the act [(70 P.S. § 1-201)].

§ 203.186. Employee takeovers.

(a) Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission] Department finds
that it is not in the public interest or necessary for the protection of investors to require the
registration under section 201 of the act (70 P.S. § 1-201) of securities issued under an investment
plan for employees of an existing person designed to purchase securities of a newly created person
in transactions if:

(1) [Where the] The proceeds from the sale of the securities will be used to purchase assets and
operations of the existing person.

(2) [Where these] The employees will preserve their jobs through their employment with the
newly created person.

(3) [When compulsory] The employees' participation in the investment plan [by the
employee] is not required as a condition of employment [is not required]|.

(4) [When employees] The employees being solicited to purchase securities under the
investment plan receive, at least 7 days [prior to] before entering into a binding obligation to
purchase or subscribe for the purchase of securities issued or to be issued under the investment
plan[, written]:

(i) Written offering materials that fully and adequately disclose all material facts about the
investment plan, including detailed risk factors explaining the potential loss of their investment{,
and an].
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(ii) An opinion of counsel that the security, when sold, will be legally issued, fully paid and
nonassessable and, if a debt security, a binding obligation of the issuer.

(5) [When any] The prospective financial statements|, as that term is defined in § 609.010
(relating to use of prospective financial statements),] used in connection with soliciting the
purchase of securities under the investment plan comply with § 609.010(d) (relating to use of
prospective financial statements).

(b) The exemption contained in this section may not be available for a transaction [whose
primary purpose is avoidance of] entered into primarily to aveid the provisions of section 201
of the act.

§ 203.187. Small issuer exemption.

(a) General rule. Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission]
Department finds that it is [neither] not in the public interest [nor] or necessary for the protection
of investors to require registration under section 201 of the act (70 P.S. § 1-201) for the offer and
sale of securities by an issuer [when] if:

(1) The issuer has not sold securities in or out of this Commonwealth to more than ten persons.

(2) The issuer, in connection with offers made for the sale of securities under this section, has
not made offers to sell securities to more than 90 persons in this Commonwealth in a period of 12
consecutive months.

(3) The issuer is either organized under the laws of the Commonwealth or has its principal place
of business in this Commonwealth.

(4) [Neither the issuer nor| The issuer or a promoter, officer or director of the issuer is not
subject to the disqualifications in § 204.010(b) (relating to increasing the number of purchasers
and offerees).

(5) [No] General solicitation through public media advertisement [is used or mass mailing is
made), mass mailing, the Internet or other means does not occur in connection with the offers
and sales under this section.

(6) [No cash] Cash or securities are not given or paid, directly or indirectly, to a person as
compensation in connection with a sale under this section unless [the]:

(i) The compensation is given or paid in connection with a sale made by a broker-dealer who
either is registered under section 301 of the act (70 P.S. § 1-301) or exempt from registration under
section 302(a) of the act (70 P.S. § 1-302(a)) |and a].

(ii) The person receiving compensation is either the broker-dealer or an agent of the broker-

dealer who either is registered under section 301 of the act or exempt from registration under
section 302(b) of the act.

49



(b) Integration.

(1) Offers and sales made by the issuer under this section [shall be] are counted as offers and
sales under applicable numerical limitations set forth in § 204.010(a)(1) and (2) if offers and sales
under § 204.010 occur within a period of 12 consecutive months of an offer or sale made under
this section.

(2) Offers and sales made by the issuer under this section [shall be] are counted as offers and
sales under the applicable numerical limitations in section 203(s) of the act [(70 P.S. § 1-203(s))]
if offers and sales under section 203(s) of the act occur within a period of 6 consecutive months
of an offer or sale made under this section.

(c) Computation. Section 609.012 (relating to computing the number of offerees, purchasers and
clients) applies to offers and sales of securities made under this section.

§ 203.188. Cooperative Business Associations Exemption.

(a) Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission] Department finds
that it is not in the public interest or necessary for the protection of investors to require registration
of securities transactions under section 201 of the act (70 P.S. § 1-201) [where] if ALL OF the
following conditions are met:

(1) The issuance, offer and sale of securities of a cooperative business association is made only
to persons who are members of the cooperative business association or, [upon} on the purchase of
the security offered, will become members of a cooperative business association.

(2) The transfer of the securities for value is restricted to the cooperative business association,
members of the cooperative business association or a successor in interest of a transferor who
qualifies for membership, as may be further limited by the articles of incorporation of the
cooperative business association, if certificates evidencing the securities bear a legend setting forth
the restrictions.

(3) [No person receives] A person does not receive a commission or other compensation
directly or indirectly as a result of or based [upon] on the sale of securities of a cooperative
business association other than in connection with the solicitation of nonmembers for membership.

[(b) When used in this section, the following terms have the following meanings:

Cooperative business association—A person which is organized exclusively as a retail or
wholesale cooperative and admits to membership only persons which bona fide engage, in
whole or in part, in the line of business for which the cooperative was organized.

Securities—An equity or debt security, membership agreement, membership certificate,

patronage dividend or form of advice which evidences a member's interest in a fund, capital
investment or other asset of a cooperative business association or the apportionment,
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distribution or payment to a member of the net proceeds or savings of a cooperative business
association.

(c)] (b) Section 209.010(b) (relating to required records; report on sales of securities and use of
proceeds) [is not applicable] does not apply to the offer and sale of securities without registration
under this section.

§ 203.189. Isolated transaction exemption.

(a) General. Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission finds it
neither necessary nor] Department finds that it is not necessary or appropriate for the
protection of investors to require registration under section 201 of the act (70 P.S. § 1-201) for the
offer and sale of securities by an issuer if:

(1) Sales made under this section do not result in the issuer having made sales of its securities
to more than two persons in this Commonwealth during a period of [12-consecutive] 12
consecutive months. Only sales described in subsection (c) will be counted as sales for purposes
of the numerical limitations contained in this paragraph.

(2) Offers made under this section do not result in the issuer having made offers to sell its
securities to more than 90 persons in this Commonwealth during a period of [12-consecutive| 12
consecutive months. Only offers described in subsection (c) will be counted as offers for purposes
of the numerical limitations contained in this paragraph.

(3) The issuer either is organized under the laws of the Commonwealth or has its principal place
of business in this Commonwealth.

(4) [Neither the issuer nor| The issuer or a promoter, officer or director of the issuer [is] are
not subject to the disqualifications in § 204.010(b) (relating to increasing the number of purchasers
and offerees).

(5) [No] General solicitation through public media advertisement [is used or mass mailing is
made], mass mailing, the Internet or other means does not occur in connection with offers and
sales made under this section.

(6) Cash or securities are not given or paid, directly or indirectly, to a person as compensation
in connection with a sale under this section unless [the]:

(i) The compensation is given or paid in connection with a sale made by a broker-dealer who is
either [is registered|:

(A) Registered under section 301 of the act (70 P.S. § 1-301) [or exempt].

(B) Exempt from registration under section 302(a) of the act (70 P.S. § 1-302(a)) [and a].
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(ii) A person receiving compensation is either the broker-dealer or an agent of the broker-dealer
who is either [is registered]:

(A) Registered under section 301 of the act [or exempt].

(B) Exempt from registration under section 302(b) of the act.

(b) Waivers.

(1) Subsection (a)(2), (3) and (5) [do] does not apply if the following criteria are met:

(1} The securities to be sold in reliance on this section are registered with the [United States]
Securities and Exchange Commission under section 5 of the Securities Act of 1933 (1933 Act) (15
U.5.C.A. § 77¢) or exempt from registration under Regulation A adopted under section 3(b) of the
1933 Act (15 U.S.C.A. § [77(c)(b)] 77¢c(b)).

(ii) The issuer has complied with section 203(h) of the act.
(2) Subsection (a)(3) does not apply if the following criteria are met:

(i) The offers and sales of securities made in reliance on this section would qualify for an
exemption from registration under section 5 of the 1933 Act under Rule 505 or Rule 506 of
Regulation D (17 CFR 230.505 [and] or 230.506) (relating to exemption for limited offers and
sales of securities not exceeding [$5 million] $5,000,000; and exemption for limited offers and
sales without regard to dollar amount of offering)[)] promulgated under [sections 3(b) and 4(2)
of the 1933 Act| section 3(b) of the 1933 Act and section 4(a)(2) of the 1933 Act (15 U.S.C.A.

§ 77d(a)(2)).

(i1) The offers made in this Commonwealth in reliance on this section are made only to
accredited investors as that term is defined in Rule 501(a) of Regulation D promulgated by the
[United States| Securities and Exchange Commission (17 CFR 230.501(a)) (relating to definitions
and terms used in Regulation D).

(ii)) The sales made in this Commonwealth in reliance on this section are made only to
accredited investors as that term is defined in Rule 501(a) of Regulation D promulgated by the
[United States] Securities and Exchange Commission (17 CFR 230.501(a)).

(c) Inclusion of prior offers and sales. Offers and sales which occurred within the preceding 12
months from the date of an offer or sale to be made under this section that were made in reliance
[upon] on section 203(d), (f) or (s) of the act, [§§ 203.187 and 204.010(a)(1) and (2) (relating to
small issuer exemption; and increasing the number of purchasers and offerees), SEC] §
203.187 (relating to small issuer exemption), § 204.010(a)(1) and (2), Rule 506 (17 CFR
230.506) or this section [shall be] are counted against the numerical limitations in subsection
(a)(1) and (2).

(d) Integration.
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(1) Offers and sales made by the issuer under this section [shall be] are counted as offers and
sales under the applicable numerical limitations in § 204.010(a)(1) and (2) if offers and sales under
§ 204.010 occur within [12-consecutive] 12 consecutive months of an offer or sale made under
this section.

(2) Offers and sales made by the issuer under this section [shall be] are counted as offers and
sales under the applicable numerical limitations in section 203(s) of the act [(70 P.S. § 1-203(s))]
if offers and sales under section 203(s) of the act occur within [6-consecutive] 6 consecutive
months of an offer or sale made under this section.

(e) Counting of offerees and purchasers. Section 609.012 (relating to computing the number of
offerees, purchasers and clients) applies to offers and sales of securities made under this section.

§ 203.190. Certain Internet offers exempt.

(a) Under section 203(r) of the act (70 P.S. § [1-203-(r)], the [Commission finds it neither
necessary nor} Department finds it not necessary or appropriate for the protection of investors
to require registration under section 201 of the act (70 P.S. § 1-201) for offers of securities by an
issuer which are communicated electronically by means of a proprietary or common carrier
electronic delivery system, the Internet, the World Wide Web or similar media (Internet Offer)
[when)] if the issuer does not intend to offer and sell the securities in this Commonwealth and
meets the following conditions:

(1) The Internet Offer indicates, directly or indirectly, that the securities are not to be offered to
persons in this Commonwealth.

(2) An offer is not otherwise specifically directed to any person in this Commonwealth, by or
on behalf of the issuer.

(3) [No sales of the] The issuer's securities are [made] not sold in this Commonwealth as a
result of the Internet Offer.

(b) [Nothing in this section prohibits] This section does not prohibit, in connection with an
Internet Offer, the availability of another exemption which otherwise does not prohibit general
solicitation.

§ 203.191. [SEC] Rule 505 offerings.
(2) Filing requirement. The notice required [by] under section 203(s)(i) of the act (70 P.S. §
[203(s)(i)] 1-203(s)(i)) shall be filed with the [Commission] Department within the time period

specified [in that section on Commission] on Form E as set forth in § 203.041 (relating to limited
offerings).

[(b) Compensation. The term “compensation,” as used in section 203(s)(iv) of the act, is not
limited to receipt of monetary consideration.
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(c)| (b) Integration. Offers and sales made under this section [shall be] are counted as offers
and sales under the applicable numerical limitations in section 203(d) and (f) of the act [(70 P.S.
§ 1-203(d) and (f))] and § 204.010 (relating to increasing the number of purchasers and offerees).

[(d) Beneficial ownership. For purposes of section 203(s)(v), whether a person is a
beneficial owner of a security shall be determined in accordance with SEC Rule 13d-3 (17
CFR 240.13d-3 (relating to determination of beneficial owner)).

(e)} () Amendments. During the period of the offering, the issuer shall take steps necessary to
[insure] ensure that all material information contained in the notice remains current and accurate
in all material respects. [f a material statement made in the notice, or an attachment thereto,
becomes materially incorrect or inaccurate, the issuer shall file an amendment with the
[Commission] Department in accordance with § 609.011 (relating to amendments to filings with
[Commission] Department) within 5 business days of the occurrence of the event which required
the filing of the amendment.

§ 203.192. [SEC| Rule 801 and 802 offerings exempt.

Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission finds it neither necessary
nor| Department finds it not necessary or appropriate for the protection of investors to require
registration under section 201 of the act (70 P.S. § 1-201) for the offer and sale of securities by an
issuer which are exempt from registration under the Securities Act of 1933 (15 U.S.C.A. §§ 77a—
77aa) [pursuant to] under Rule 801 or 802 promulgated by the [United States] Securities and
Exchange Commission (17 CFR 230.801 or 230.802) (relating to exemption in connection with a
rights offering; and exemption for offerings in connection with an exchange offer or business
combination for the securities of foreign private issuers).

§ 203.201. Accredited investor exemption.

(a) Filing requirement. The notice required [by section 203(t)(i) of the act (70 P.S. § 203(t)(i))
shall be filed with the Commission] under section 203(t)(ii) of the act (70 P.S. § 1-203(t)(ii))
shall be filed with the Department within the time period specified [in that section on
Commission] on Form E as set forth in § 203.041 (relating to limited offerings).

(b) General solicitation. Use of general solicitation in a manner permitted by section 203(t) of
the act will not be considered to be an advertisement subject to section 606(c) of the act (70 P.S.
§ [606(c)] 1-606(c)) and § 606.031 (relating to advertising literature) [but is} BUT WILL BE
subject to the antifraud provisions in sections 401—409 of the act (70 P.S. §§ 1-401—1-409) and
Subpart D (relating to fraudulent and prohibited practices).

[(¢) Compensation. The term “compensation,” as used in section 203(t)(iv) of the act, is not
limited to receipt of monetary consideration.

(d) Beneficial ownership. For purposes of section 203(t)(v) of the act, whether a person is

a beneficial owner of a security shall be determined in accordance with SEC Rule 13d-3 (17
CFR 240.13d-3) (relating to determination of beneficial owner).
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(e)] (¢) Amendments. During the period of the offering, the issuer shall take steps necessary to
[insure] ensure that all material information contained in the notice remains current and accurate
in all material respects. If a material statement made in the notice, or an attachment thereto,
becomes materially incorrect or inaccurate, the issuer shall file an amendment with the
[Commission] Department in accordance with § 609.011 (relating to amendments to filings with
[Commission] Department) within 5 business days of the occurrence of the event which required
the filing of the amendment.

§ 203.202. Certain transactions with persons from Canada exempt.

Under section 203(r) of the act (70 P.S. § 1-203(r)), the [Commission finds it neither necessary
nor] Department finds it not necessary or appropriate for the protection of investors to require
registration under section 201 of the act (70 P.S. § 1-201) for the offer or sale of a security if the
following requirements are met:

(1) The security is offered or sold in this Commonwealth only to a person described in §
302.065(1) (relating to Canadian broker-dealer exempt).

(2) The transaction is effected in this Commonweaith solely by a Canadian broker-dealer or
agent of a Canadian broker-dealer described in § 302.065(2).

§ 203.203. Certain Rule 144A exchange transactions exempt.

Under section 203(r) of the act (70 P.S. § [1-203] 1-203(r)), the [Commission finds that it is
neither necessary nor| Department finds that it is not necessary or appropriate for the
protection of investors to require registration under section 201 of the act (70 P.S. § 1-201) for the
offer or sale of a security in a transaction if ALL OF the following requirements are met:

(1) A person who owns outstanding debt securities [(and any related guarantees)], and
related guarantees, exchanges those securities for debt securities [(and any related
guarantees)|, and related guarantees of the same issuer which are the subject of an effective
registration statement filed with the [United States] Securities and Exchange Commission
[(SEC)] under section 5 of the Securities Act of 1933 (15 U.S.C.A. [§§ 77(e)] § 77e) (exchange
transaction).

(2) The outstanding debt securities [(and any related guarantees)], and related guarantees,
are [“|restricted securities[*“] as that term is defined in 17 CFR 230.144(a)(3) (relating to persons
deemed not to be engaged in a distribution and therefore not underwriters).

(3) [No consideration is paid by the] The owner of the outstanding debt securities [(and any
related guarantees)|, and related guarantees, does not pay consideration in connection with
the exchange transaction.

(4) There are no material differences in the terms of the outstanding debt securities {(and any

related guarantees) and the debt securities (and any related guarantees)], and related
guarantees, which are the subject of the exchange transaction.
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CHAPTER 204. EXEMPTION PROCEEDINGS
§ 204.010. Increasing the number of purchasers and offerees.

(@) Increases in purchasers and offerees. Under section 204(a) of the act (70 P.S. § 1-204(a)),
the number of purchasers and offerees permitted under section 203(d) and (e) of the act,
respectively (70 P.S. [§§] § 1-203(d) and (e)) [shall be] are increased as follows, if the issuer
complies with all the conditions described in subsection (b):

(1) The total number of persons to whom securities may be offered in this Commonwealth
during [12-consecutive] 12 consecutive months under section 203(e) [shall be] of the act is 90
persons, except that offers made to experienced private placement investors, [as that term is
defined in subsection (d),] who actually purchase the securities being offered are not included in
the limitation established by this paragraph.

(2) The total number of persons to whom securities may be sold in this Commonwealth during
[12-consecutive] 12 consecutive months under section 203(d) [shall be] of the act is 35 persons,
except that sales made to experienced private placement investors, [as that term is defined in
subsection (d)] are not included in the numerical limitation established by this paragraph.

(b) Conditions.

(1) Disqualification. The issuer or a person who is an officer, director, principal, partner [(other
than a limited partner)] other than a limited partner, promoter, or controlling person of the
issuer or a person occupying a similar status or performing a similar function on behalf of the
issuer, has not been convicted of a crime, made the subject of a sanction or otherwise found to
have met any of the criteria described in section 305(a)(ii)—(xiii) of the act (70 P.S. § I-
305(a)(ii)—(xiii)) unless the person subject to this disqualification is registered under section 301
of the act (70 P.S. § 1-301).

(2) [Notice] Exemption notice filing. With respect to reliance on subsection (a)(2), the issuer
files with the [Commission the notice required by] Department the notice required under
section 203(d) of the act and § 203.041 (relating to limited offerings) and pays the filing fee
required [by] under section 602(b.1)(viii) of the act (70 P.S. § 1-602(b.1)(viii)).

(3) Broker-dealer requirement.
(i) All offers and sales made to persons in reliance on section 203(d) and (e) of the act, including
the increased number of offerees and purchasers permitted by subsection (a), are effected by a

broker-dealer registered under section 301 of the act|, except that this condition).

(ii) Subparagraph (i) does not apply if the issuer either is organized under the laws of the
Commonwealth or has its principal place of business in this Commonwealth.
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(4) Statutory requirement. With respect to all offers and sales made to persons permitted under
this section, the issuer shall comply with all conditions imposed by section 203(d) and (e) of the
act, respectively.

{(c) Exceptions.
(1) Subsection (b)(1) does not apply if [the] either of the following conditions exist:

(i) The person subject to the disqualification enumerated therein is licensed or registered to
conduct securities related business in the state in which the administrative order or judgment was
entered against the person [or if the].

(ii) The broker-dealer employing the person is licensed or registered in this Commonwealth and
disclosed the order, conviction, judgment or decree relating to the person in the Form BD
filed with the [Commission has disclosed the order, conviction, judgment or decree relating
to this person. Nothing in this paragraph shall be construed to] Department.

(2) Paragraph (1) does not allow a person disqualified under subsection (b)(1)[,} to act in a
capacity other than that for which the person is registered.

[(2)] (3) A disqualification created under this section is automatically waived if the state
securities administrator or agency of the state which created the basis for disqualification
determines [upon] on a showing of good cause that it is not necessary under the circumstances
that the exemption be denied.

[(d) Definitions. For purposes of this section, the following terms have the following
meanings:

(1) Experienced private placement investor. An individual-—and spouse when purchasing
as joint tenants or as tenants by the entireties—who previously has purchased a minimum
of $450,000 of securities within the past 3 years in private placement offerings exclusive of
the purchase of securities of an issuer of which the individual, or spouse, was an affiliate at
the time of purchase.

(2) Private placement offering of securities. An offering of securities made in reliance on an
exemption from the registration provisions of section 5 of the Securities Act of 1933 (15
U.S.C.A. § 77) under section 3(b) or 4(2) of that act (15 U.S.C.A. §§ 77c(b) and 77d(2)).

(3) Purchase of securities by an experienced private placement investor. The sale of securities
for cash or for an unconditional obligation to pay cash which obligation is to be discharged
within 5 years from the date of the sale of the securities to the experienced private placement
investor.

(e)] (d) Due diligence obligation.
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(1) A broker-dealer registered under section 301 of the act [(70 P.S. § 1-301)] that sells a security
to an experienced private placement investor in reliance on subsection (a) [must receive] meets
the due diligence obligation if the broker-dealer:

(i) Obtains from the purchaser a written representation that the purchaser meets the definition
of “experienced private placement investor” in [subsection (d)(1) and must have] § 102.021
(relating to definitions).

(ii) Has reasonable grounds to believe, after reasonable inquiry, that the written representation
is correct.

(2) An issuer that either is organized under the laws of the Commonwealth or has its principal
place of business in this Commonwealth and sells its securities to experienced private placement
investors in reliance on subsection (a) [must receive] meets the due diligence obligation if the
issuer:

(i) Obtains from the purchaser a written representation that the purchaser meets the definition
of “experienced private placement investor” in [subsection (d)(1) and must have] § 102.021.

(ii) Has reasonable grounds to believe, after reasonable inquiry, that the written representation
1s correct.

(D)) (e) Statutory basis for offers and sales under this section. All offers and sales made to
persons permitted by this section are [deemed] considered to be offers and sales made under
section 203(d) and (e) of the act and all conditions imposed by those sections of the act [are
applicable] apply to offers and sales to persons permitted by this section.

§ 204.011. Waivers of the 12-month holding period.

(a) Automatic waiver. Under section 204(a) of the act (70 P.S. § 1-204(a)), the restriction under
section 203(d)(i) of the act (70 P.S. § 1-203(d)(i)) not to sell securities purchased under that section
for 12 months after the date of purchase automatically is waived if:

(1) The 203(d) restricted securities are registered under the act, the Securities Act of 1933 (15
US.C.A. §§ 77a—77aa) or the Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—|[78KkkK|
78pp) [subsequent to a notice filed with the Commission] after a notice is filed with the
Department under section 203(d) of the act and § 203.041 (relating to limited offerings).

(2} The purchaser dies or becomes disabled or incompetent and a legal guardian for the
purchaser is appointed.

(3) The purchaser undergoes liquidation or dissolution if the action is not undertaken [for the
purpose of avoiding] to avoid registration.

(4) The purchaser becomes insolvent.
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(5) The issuer is merged into another entity and new securities are exchanged for the 203(d)
restricted securities, if the merger is not undertaken {for the purpose of avoiding] to avoid
registration of the 203(d) restricted security.

(6) The 203(d) restricted securities are sold in a transaction in which an offer to purchase on the
same terms is made to all securityholders of that class of the issuer's securities.

(7) A rescission offer is made in connection with a potential violation of State or Federal
securities laws.

(8) The 203(d) restricted securities are subject to repurchase under a buy-sell agreement that is
conditioned with terms of employment or other commercial, as opposed to, mere investment
relationship.

(9) The 203(d) restricted securities are to be exchanged for other securities of the issuer in a
transaction exempt from registration under [sections 202 or 203 of the act (70 P.S. §§ 1-202 and
1-203)) section 202 of the act (70 P.S. § 1-202) or section 203 of the act, if the exchange is not
undertaken [for the purpose of avoiding] to avoid registration.

[(b) For purposes of this section, the following terms, have the following meanings:

(1) Restricted securities—Securities purchased under section 203(d) of the act where the
purchaser is subject to the restriction not to resell the security for 12 months after the date
of purchase.

(2) Insolvent—The inability of the purchaser to pay debts as they fall due in the usual
course of business or having liabilities in excess of the fair market value of assets.

(c)] (b) Resale agreement. For transactions undertaken in reliance on waivers provided in
[subsections] subsection {a)(3) and (4), the person acquiring the restricted securities and the
issuer shall agree [with the issuer] in writing at the time of sale not to resell the restricted
securities [prior to] before the expiration of the original 12-month holding period.

[(d)] (¢) Discretionary waiver.

(1) In addition to the automatic waivers set forth in subsection (a), persons may make application
to the [Commission] Department under section 204(a) of the act for a discretionary order to waive
the 12-month holding period for a restricted security in a proposed specified transaction [in which
the].

(2) The applicant shall demonstrate in the application that the sale of the restricted security is
not being undertaken [for the purpose of avoiding] to avoid registration or otherwise [would
constitute a distribution] to distribute in violation of the act.

§ 204.012. Waivers for pre-effective offers under section 203(h).
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Under section 204(a) of the act (70 P.S. § 1-204(a)), the [Commission] Department waives the
requirement in section 203(h) of the act (70 P.S. § 1-203(h)) that a registration statement, including
a prospectus, be filed with the [Commission] Department to make offers, but not sales, of
securities in this Commonwealth if the issuer of the securities to be offered under the exemption
in section 203(h) of the act has filed a registration statement with the [United States] Securities
and Exchange Commission under the Securities Act of 1933 (15 U.S.C.A. §§ 77a—77aa) [prior
to| before the time offers are made in this Commonwealth in reliance on section 203(h) of the act.

CHAPTER 205. REGISTRATION BY COORDINATION
§ 205.021. Registration by coordination.

(a) Except as specified in subsection (b), registration by coordination may be initiated by filing
with the [Commission] Department within the specified time period:

(1) A registration statement and other materials required under section 205 of the act (70 P.S. §
1-205).

(2} A properly executed Uniform Application to Register Securities (Form U-1) and relevant
exhibits thereto.

(3) Additional information the [Commission] Department may by regulation or order require
under section 205(b)(iii) of the act [(70 P.S. § 1-205(b)(iiD))].

(b) In addition to filing the information and form required [in] under subsection (a), {insurers)
issuers in offerings being made in reliance on [SEC] Regulation A promulgated under section 3(b)
of the Securities Act of 1933 (15 U.S.C.A. § 77c(b)) shall execute and file with the [Commission]
Department within the specified time [period the form, designated by the Commission as]
Form R in accordance with the General Instructions [thereto].

(¢) The 10-day registration statement filing requirement in section 205(c)(2)(ii) of the act [(70
P.S. § 1-205(c)(2)(ii)) shall be| is reduced to 5 days for the following:

(1) An offering for which a registration statement has been filed with the [Commission]
Department designated as Form S-2 or S-3 by the [SEC] Securities and Exchange Commission.

(2) An offering for which a registration statement has been filed with the [Commission]
Department designated as Form F-7, F-8, F-9 or F-10, or otherwise equivalent form, by the
[SEC] Securities and Exchange Commission.

(3) An offering for pass-through certificates evidencing undivided interests in trusts consisting
of, or debt securities secured by, specific categories of receivables which securities, as a condition
of issuance, are to be rated in one of the top three rating categories by one or more Nationally
recognized statistical rating organizations.



(d) During the period of the offering, the issuer shall take steps necessary to ensure that all
material information contained in its Form R remains current and accurate in all material respects.
If a material statement made in the form, or any attachment thereto, becomes materially incorrect
or inaccurate, the issuer shall file an amendment with the [Commission] Department in
accordance with § 609.011 (relating to amendments [filed with the Commission] to filings with
Department) within 5 business days of the occurrence of the event which required the filing of
the amendment.

§ 205.040. Series of unit investment trusts as separate issuers.

[For purposes of complying| To comply with the requirements of sections 201 and 211(a) of
the act (70 P.S. §§ 1-201 and 1-211(a)), each series underlying a unit investment trust, as that
person is classified in the Investment Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64),
constitutes a separate and distinct issuer under the act and shall [be required to] make a separate
filing with the {Commission] Department under section 211(a) of the act.

CHAPTER 206. REGISTRATION BY QUALIFICATION
§ 206.010. Registration by qualification.

(a) Except as specified in subsection (b), registration by qualification shall be initiated by filing
with the [Commission] Department:

(1) A registration statement and other materials required under section 206(b)(1)—(16) of the
act (70 P.S. § [1-206(1)—(16)] 1-206(b)(1)—(16)).

(2) A properly executed Uniform Application to Register Securities (Form U-1) and relevant
exhibits.

(3) Additional information the [Commission] Department may by regulation or order require
under section 206(b)(17) of the act.

(b) In addition to the information and form required [in] under subsection (a), issuers in the
following offerings shall execute and file with the [Commission] Department Form R as set forth
in § 205.021 (relating to registration by coordination):

(1) Offerings made in reliance on section 3(a)(4) of the Securities Act of 1933 (15 U.S.C.A. §
77c(a)(4)).

(2) Offerings made in reliance on section 3(a)(11) of the Securities Act of 1933.

(3) Offerings made in reliance on Rule 504 of [SEC] Regulation D promulgated under section
3(b) of the Securities Act of 1933.

(4) Offerings made in reliance on [SEC] Regulation A promulgated under section 3(b) of the
Securities Act of 1933,
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(c) Financial statements used in connection with an offering under section 206 [shall] of the act
must meet the requirements of section 609(c) of the act (70 P.S. § [609(c)} 1-609(c)) and Chapter
609 (relating to regulations, forms and orders) or as the [Commission shall, by order, require|
Department requires.

(d) During the period of the offering, the issuer required to file Form R shall take steps necessary
to ensure that all material information contained in its Form R remains current and accurate. If a
material statement made in the form or any attachment thereto becomes incorrect or inaccurate,
the issuer shall file an amendment with the [Commission] Department in accordance with §
609.011 (relating to amendments [filed with the Commission] to filings with Department)
within 5 business days of the occurrence of the event which required the filing of the amendment.

§ 206.020. [Tax opinion in offerings of limited partnership interests] (Reserved).

[(a) Under the authority contained in section 206(b)(17) and (d) of the act (70 P.S. § 1-
206(b)(17) and (d)), the Commission has determined that it is necessary:

(1) To require that a registration statement filed under section 206 of the act for the
registration of limited partnership interests contain a tax opinion or discussion of tax aspects
prepared or reviewed under subsection (c).

(2) To require as a condition for the registration of limited partnership interests under
section 206 of the act that the prospectus include tax opinion or tax aspects contained in the
registration statement and a statement identifying the preparer or reviewer of the tax
opinion or discussion of tax aspects.

(b) Material tax issues in relation to the facts, including but not limited to, whether the
limited partnership will be treated as a partnership for Internal Revenue Code tax purposes
under 26 CFR 301.7701-2 shall be addressed in the registration statement.

(c) The tax opinion or discussion of tax aspects shall be prepared or reviewed by an
independent attorney, certified public accountant or other qualified professional who shall
be identified in the registration statement.

(d) For purposes of this section, an attorney, certified public accountant, or other qualified
professional may not be considered to be “independent” if the professional or a member of
the professional's firm is either:

(1) A promoter, underwriter, general partner or employe of the issuer.

(2) An affiliate of a promoter, underwriter, general partner or employe of the issuer.

(e} The requirement of subsection (c) does not apply where the limited partnership has
received a favorable ruling from the Internal Revenue Service on all of the tax issues

addressed in the tax opinion or discussion of tax aspects contained in the registration
statement.]
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CHAPTER 207. GENERAL REGISTRATION PROVISIONS
§ 207.050. Reports by engineers, appraisers and others.

(a) The [Commission] Department may, under section 207(e) of the act (70 P.S. § 1-207(e))|,
by order], require as a condition of registration that the issuer or other person seeking to register
securities for sale submit a technical report[,].

(1) The report must be prepared and certified by an engineer, appraiser, accountant or other
professional person with respect to the value of an asset held by the issuer or other material matter
[deemed by it] considered by the Department to be reasonably related to the conduct of the
issuer's business.

(2) The cost of preparation of the report will be borne by the applicant for registration.

[(b) The Commission may require that the report referred to in subsection (a) be prepared
by an employee of the Commonwealth. In such event the Commission will notify the
applicant for registration of the approximate cost of preparing the report, including travel
and living expenses. Prior to commencement of preparation of the report, the applicant shall
deposit with the Commission funds sufficient to cover costs with instructions authorizing
disbursement of such funds as expenses are incurred. If it appears additional costs will be
incurred in preparing the report, the applicant will be notified and required to deposit with
the Commission the additional moneys necessary to permit completion of the work.]

(b) The Department may require that an employee of the Commonwealth prepare the
report referred to in subsection (a). If this report is required, the Department will:

(1) Notify the applicant for registration of the approximate cost of preparing the report,
including travel and living expenses.

(2) Require the applicant to deposit with the Department funds sufficient to cover costs
with instructions authorizing disbursement of the funds as expenses are incurred before the
commencement of preparation of the report.

(3) Notify the applicant if it appears additional costs will be incurred in the preparation of
the report and require the applicant to deposit with the Department the additional moneys
necessary to permit completion of the work.

(c) A person who prepares for submission or submits a technical report to the [Commission]
Department in response to the [Commission's] Department request, and a person who prepares
for submission or submits a technical report intended to be included or referred to in any part of
the registration statement, shall attach to the report [a]:

(1) A statement as to the person's qualifications and experience [and a further].
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(2) A statement as to a material relationship or other factor which would bear [upon] on the
person's independence with respect to the subject matter to which or the person to whom the report
relates.

§ 207.071. Escrow of promotional securities.

(a) The [Commission will, where it deems] Department will, if it considers necessary for the
protection of investors, or in the public interest, and subject to the limitation of section 207(g) of
the act (70 P.S. § 1-207(g)), require as a condition to the registration of securities, whether to be
sold by the issuer or another person, that promotional securities be placed in escrow.

(b) The escrow depository shall be a bank or trust company approved by the [Commission,
provided, that, if] Department.

(c) If the escrow depository does not maintain an office in this Commonwealth, the depository
shall file with the [Commission] Department an irrevocable consent to service of process with
respect to actions arising out of its duties as escrow depository.

[(b) For the urposes of this section, the term “promotional securities” includes securities
P P
which are:

(1) Issued within the S-year period immediately preceding the date of the filing of a
registration statement for a consideration substantially different from the proposed public
offering price and for which price differential there is no commensurate change in the
earnings or financial position of the issuer.

(2) Issued in consideration for services.

(3) Issued in consideration for tangible or intangible property, such as patents, copyrights,
licenses or goodwill.

(4) Issued within the 5-year period immediately preceding the date of the filing of a
registration statement to a promoter or proposed to be issued to a promoter at a price
substantially lower than or on terms and conditions substantially more favorable than those
on which securities of the same or a similar class or series have been or are to be sold to
public investors.

(5) The subject of an order by the Commission which includes findings that the securities
are promotional securities.

(c)] (d) The escrow of promotional securities [shall] must be covered by an agreement which
[shall be] is subject to the approval of the [Commission. One] Department.

(e) The issuer shall file one manually signed copy of the agreement [shall be filed] with the
[Commission prior to] Department before the effectiveness of a registration of the issuer's
securities.



§ 207.072. Escrow of proceeds.

(a) The [Commission, when it deems| Department, if it considers it necessary for the
protection of investors, and subject to the limitation of section 207(g) of the act (70 P.S. § 1-
207(g)), may require as a condition to the registration of securities, whether to be sold by the issuer
or another person, that the proceeds [from}:

(1) From the sale of the registered security in this Commonwealth be escrowed until the issuer
receives a specified amount from the sale of the security either in this Commonwealth or
elsewhere[; or that the proceeds from].

(2) From the sale of the registered security be escrowed for a specific use as set forth in the
prospectus.

(b) The escrow depository shall be a bank or trust company [acceptable to the Commission]
approved by the Department.

[(b)] (c) The escrow of proceeds [shall] must be covered by an agreement [acceptable to the
Commission] approved by the Department which, at a minimum, meets the following
conditions;

(1) The specified amount of proceeds shall be deposited in an interest bearing escrow or trust
account, the terms of which are consistent with this subsection, particularly paragraph [(7)] (6).

(2) The escrow depository [may not be] is not affiliated with the issuer or any officer, director,
promoter or affiliate of the issuer or the underwriter of the securities which are the subject of the
escrow or trust account.

(3) The [agreement shall provide that the] escrowed proceeds are not subject to claims by
creditors of the issuer, affiliates of the issuer or underwriters until the proceeds have been released
to the issuer [pursuant to] under the terms of the agreement.

[(4) A manually signed copy of the agreement shall be filed with the Commission and shall
become part of the registration statement.

(5) The agreement shall be signed by an| (4) An authorized officer of the issuer, an authorized
officer of the underwriter, if applicable, and an authorized officer of the escrow depository sign
the agreement.

[(6)] (5) A summary of the principal terms of the agreement [shall be] are included in the
prospectus.

[(D] (6) If the minimum amount of proceeds is not raised within the specified time period or for

the specific purpose set forth in the prospectus, the escrowed proceeds shall be released and
returned directly to investors by the escrow depository by first class mail together with interest
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earned and without deductions for expenses (including commissions, fees or salaries), except that
payment of interest shall be waived on proceeds held in escrow for less than 90 days.

(d) A manually signed copy of the agreement shall be filed with the Department and
become part of the registration statement.

§ 207.091. Subscription contracts.

[(@)] With respect to securities proposed to be sold under one of the following registration
statements, a copy of a subscription or sale contract proposed to be used shall be filed with the
[Commission] Department, as an exhibit, [prior to] before its use in this Commonwealth:

(1) A registration statement filed under section 205 of the act (70 P.S. § 1-205) [when] if the
securities to be sold are exempt from registration under section 5 of the Securities Act of 1933 (15
U.S.C.A. § 77¢) under Regulation A promulgated under section 3(b} of the Securities Act of 1933
(15 US.C.A. § 77c(b)).

(2) A registration statement filed under section 206 of the act (70 P.S. § 1-206) [when] if the
securities to be sold are exempt from registration under section 5 of the Securities Act of 1933,
under section 3(a){4) or (11} of the Securities Act of 1933, Regulation A promulgated under
section 3(b) of the Securities Act of 1933[,] or Rule 504 of Regulation D promulgated under
section 3(b) of the Securities Act of 1933.

(3) A registration statement filed under section 205 or 206 of the act [where] if the securities to
be sold are interests in a direct public participation program.,

§ 207.101. Effective period of registration statement.

(a) A registration statement [which has become] that is effective under section 205(c) of the
act (70 P.S. § 1-205(c)) shall continue in effect until the earliest of the following events:

(1) Twelve months after the effective date of the registration statement under the act, except as
provided in subsection (d).

(2) Securities included in the registration statement have been sold or the distribution
[terminated] ended in this Commonwealth, or both.

(3) The [Commission} Department issues an order under section 208 of the act (70 P.S. § 1-
208) denying, suspending or revoking effectiveness of the registration staternent.

(b) A registration statement [which has become] that is effective by order of the [Commission]
Department under section 206 of the act (70 P.S. § 1-206) shall continue in effect until the earliest
of the following events:

(1) Twelve months after the effective date of the registration statement under the act,
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(2) Securities included in the registration statement are sold or the distribution [terminated]
ended in this Commonwealth, or both.

(3) The [Commission] Department issues an order under section 208 of the act denying,
suspending or revoking effectiveness of the registration statement.

(c) If the [Commission] Department has required more than one filing for a registration
statement, a separate Form 207-] is required for each filing.

(d) Except with respect to an open-end or closed-end investment company, face amount
certificate company or unit investment trust, as those persons are classified in the Investment
Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64), the effective period of a section 205
registration statement may be extended beyond the initial 1-year effectiveness period specified in
subsection (a)(1) in increments of 1-year periods up to a maximum of 3 years from the initial
effectiveness date of the registration statement in this Commonwealth by filing the form designated
as Form 207-J in accordance with the General Instructions thereto with the [Commission prior
to] Department before the expiration of the currently effective period of registration.

(e) The provisions of [this section] subsection (d) are not available if the issuer, during the [3
year] 3-year period from the initial effectiveness date of the registration statement in this
Commonwealth, is required to file a new registration statement with Securities and Exchange
Commission.

§ 207.130. Notice to purchasers under section 207(m).

(a) This section applies to offerings of securities which are registered under section 206 of the
act (70 P.S. § 1-206) and to securities transactions which are exempt from registration under
[sections] section 203(d) and (p) of the act (70 P.S. § 1-203(d) and (p)) and, if required [by rule
of the Commission] under rule of the Department, section 203(r) of the act.

(b) The notice to purchasers required [by] under section 207(m)(1) of the act (70 P.S. § 1-

207(m)(1)) [shall be given in accordance with all of the following] is in compliance with the
act if the notice meets the following requirements:

(1) (1t shall be| The notice is in writing,.

(2) [Reference to the notice shall be made on the] The cover page of the prospectus used in
connection with the offer and sale of the securities references the notice.

(3) An explanation of the right of withdrawal contained in section 207(m)(1) of the act, including
the procedure to be followed in exercising the right, [shall be given] is in the text of the prospectus.

(4) [Reference to the right of withdrawal shall be made in any] A subscription agreement
used references the right of withdrawal.
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(5) The reference to the right of withdrawal described in paragraph [(2) shall be] (3) is
conspicuous, by setting it apart from other text and by underlining or capitalization.

(¢) The notice to purchasers required [by] under section 207(m)(2) of the act [shall be given
in accordance with all of] is in compliance with the act if the notice meets the following
requirements:

(1) (It shall be] The notice is in writing.

(2) An explanation of the right of withdrawal contained in section 207(m)(2) of the act,
including the procedure to be followed in exercising the right, [shall be] is given.

(3) The explanation of the right of withdrawal [shall be] is conspicuous, by setting it apart from
other text and by underlining or capitalization.

(d) [Timely notice of withdrawal of the purchase shall be deemed to have been given by a
purchaser] A purchaser's notice of withdrawal from the purchase will be considered timely
given within the 2-business day period set forth in section 207(m) of the act if, during the 2-
business day period[, a written notice to withdraw from the purchase|:

(1) The purchaser drafts a written notice of withdrawal from the purchase.
(2) One of the following applies to the written notice, the notice is:

[(1) Is actually]| (i) Actually received by the issuer or its affiliate.

[(2) Is sent] (ii) Sent electronically, including by [E-mail] e-mail or facsimile.

[(3) Is deposited] (iii) Deposited in the United States Postal Service, sent registered or certified
mail, and all applicable fees are paid by the sender.

[(4) Is delivered] (iv) Delivered to a messenger or courier service for delivery with applicable
fees paid by the sender.

(e) The following language illustrates a right of withdrawal notice which complies with section
207(m)(1) of the act.

“If you have accepted an offer to purchase these securities made pursuant to a prospectus which
contains a written notice explaining your right to withdraw your acceptance [pursuant to] under
section 207(m) of the Pennsylvania Securities Act of 1972, you may elect, within two business
days after the first time you have received this notice and a prospectus (which is not materially
different from the final prospectus) to withdraw from your purchase agreement and receive a fuil
refund of all moneys paid by you. Your withdrawal will be without any further liability to any
person. To accomplish this withdrawal, you need only send a written notice (including a notice by
facsimile or electronic mail) to the issuer (or underwriter if one is listed on the front page of the
prospectus) indicating your intention to withdraw.”
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(f) The following language illustrates a right of withdrawal which complies with section
207(m)(2) of the act:

“If you have accepted an offer to purchase these securities and have received a written notice
explaining your right to withdraw your acceptance [pursuant to] under section 207(m}2) of the
Pennsylvania Securities Act of 1972, you may elect, within two business days from the date of
receipt by the issuer of your binding contract of purchase or, in the case of a transaction in which
there is no binding contract of purchase, within two business days after you make the initial
payment for the securities being offered, to withdraw your acceptance and receive a full refund of
all moneys paid by you. Your withdrawal of acceptance will be without any further liability to any
person. To accomplish this withdrawal, you need only send a written notice (including a notice by
facsimile or electronic mail) to the issuer (or placement agent if one is listed on the front page of
the offering memorandum) indicating your intention to withdraw.”

§ 207.140. [Signatures on electronic filings] (Reserved).

[Under section 207(n) of the act (70 P.S. § 1-207(n)), the Commission authorizes the
acceptance of a typed signature in lieu of any requirement for a manual signature on any
notice required to be filed with the Commission under section 211 of the act (70 P.S. § 1-211)
which is filed with the Commission electronically through its home page on the World Wide
Web.]

CHAPTER 208. DENIAL FOR ABANDONMENT

(Editor's Note: The following section is new and printed in regular type to enhance readability.)
§ 208.010. Denial for abandonment.

(a) General rule. The Department may deny as abandoned an application for registration of
securities which has been on file with the Department for a minimum of 12 consecutive months if
the applicant failed to do any of the following:

(1) Respond to the Department's notice of abandonment sent by first class mail to the applicant's
last known address in the Department’s files within 60 calendar days after the date the notification
was mailed by the Department.

(2) Respond to a request for additional information required under the act.

(3) Otherwise complete the showing required for action on the application.

(b} Voluntary withdrawal. An applicant may withdraw an application at any time with the
consent of the Department.

(c) No refund of fee. On denial for abandonment, the Department will not refund any filing fees
paid before the date of abandonment or withdrawal.
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CHAPTER 209. BOOKS, RECORDS AND ACCOUNTS
§ 209.010. Required records; report on sales of securities and use of proceeds.

(a) An issuer who sells securities for their own account, directly or through an underwriter, in
an offering registered or required to be registered under section 205 or 206 of the act (70 P.S. §§
1-205 {or] and 1-206) or in an offering exempt from registration under [sections] section 202(e){,]
or 203(d), (p) or (r) of the act (70 P.S. §§ 1-202(e)l,] and 1-203(d), (p) [or] and (r)) shall preserve
the following records during the period of the offering and for a period of 3 years following the
last sale of securities in this Commonwealth or 1 year after the disposition of all proceeds,
whichever is longer:

(1) Ledgers, journals or other records showing payments received from the sale of securities,
including date of receipt, amount and from whom received; and disbursements of the payments,
including date paid, purpose, amount and to whom made.

(2) A record showing money borrowed and money loaned together with a record of the collateral
[therefor] for both.

(3) Checkbooks, bank statements, copies of deposit slips, cancelled checks and bank record
reconciliations.

(4) Minute books and stock ledgers, including stock transfer records.

(5) A copy of filings with the [Commission,] Department, and related correspondence and
exhibits [related thereto).

(6) Copies of communications sent or originated by the issuer pertaining to the offer, sale or
transfer of securities, including subscription agreements, purchase contracts and confirmations.

(7) A list of the names and addresses of persons to whom the securities were offered or sold][;
the| with the following information included:

(i) The type and amount of securities sold to each[; the].
(ii) The consideration paid or promised by each[; the].
(iii) The method of payment, that is, cash, check, property, services, note or other[; and the}.

(iv) The name of the broker-dealer or other persons who represented the issuer in effecting each
sale.

(b) Except as set forth in paragraph (3), report on sales of securities filing requirements are as
follows:
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(1) [Issuers which have] An issuer which has an effective registration for the offer and sale of
securities in this Commonwealth under section 206 of the act, except for open-end or closed-end
investment companies, face amount certificate companies or unit investment trusts, as those
persons are classified in the Investment Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64),
shall file a report on sales of securities with the [Commission| Department by completing Parts
I and II of [the form in subsection (c)] Form 209 within 55 days after 1 year from the effective
date of the registration statement filed under section 206 of the act.

(2) An issuer which is an open-end or closed-end investment company, face amount certificate
company or unit investment trust, as those persons are classified in the Investment Company Act
of 1940, shall file with the [Commission] Department an annual report on sales of securities in
this Commonwealth on Form NF adopted by [the North American Securities Administrators
Association, Inc. (or a successor form thereto)] NASAA, or successor form, within the
following time periods:

(i) [With respect to an open-end or closed-end investment company or face amount
certificate company, the report required by this subsection shall be filed with the
Commission within 120 days after its fiscal year end.] 120 days after an open-end or closed-
end investment company's or face amount certificate company’s fiscal year end.

(ii) [With respect to a unit investment trust, the report required by this subsection shall be
filed with the Commission within] 60 days after 1 year from the date the registration statement
relating to the securities sold in this Commonwealth became effective with the [United States]
Securities and Exchange Commission with respect to a unit investment trust.

(3) The following issuers are not required to file [the form in subsection (¢)] Form 209 or
Form NF [(or successor form thereto)], or successor form:

(i) Issuers which are open-end or closed-end investment companies, face amount certificate
companies or unit investment trusts, as those persons are classified in the Investment Company
Act of 1940, that have paid the maximum fee specified in section 602(b.1)(iv) of the act (70 P.S.
§ 1-602(b.1)(iv)).

(ii) Issuers with an effective registration statement for the offer and sale of securities in this
Commonwealth under section 206 of the act which also have an effective registration statement
under section 5 of the Securities Act of 1933 (15 U.S.C.A. § 77¢) and have paid the maximum fee
specified in section 602(b.1)(ii1) of the act.

(iii) Issuers with an effective registration statement for the offer and sale of securities in this
Commonwealth under section 206 of the act which also have paid the maximum fee specified in
section 602(b.1)(iii) of the act.

[(c) The form for reports required in subsection (b), except for subsection (b)(2), shall be

filed with the Commission on the form, designated by the Commission as Form 209 in
accordance with the General Instructions thereto.]
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CHAPTER 210. RETROACTIVE REGISTRATION
§ 210.010. Retroactive registration [of certain investment company securities].

[(a) An open-end or closed-end investment company, face amount certificate company or
unit investment trust, as those persons are classified in the Investment Company Act of 1940
(15 U.S.C.A. §§ 80a-1—80b-21), which, during the effective period of registration under
section 205 or 206 of the act (70 P.S. §§ 1-205 and 1-206) sold securities in this
Commonwealth in excess of the aggregate amount registered for sale in this Commonwealth
under section 205 or 206, may apply to the Commission on Form 210 in accordance with the
General Instructions thereto to register the securities retroactive to the date of the initial
registration.

(b) No application filed on Form 210 may be granted if, at the time the application is filed
with the Commission, a civil, criminal or administrative proceeding is pending alleging
violations of section 201 of the act (70 P.S. § 1-201) for the sale of the securities in this
Commonwealth or the securities were sold more than 24 months prior to the date Form 210
was filed with the Commission.]

(a) Either of the following may apply to the Department on Form 210 in accordance with
the General Instructions to register the securities retroactive to the date of the initial
registration or to amend the notice filing retroactive to the date of the initial notice filing:

(1) An issuer that has an effective registration statement under section 205 or 206 of the
act (70 P.S. §§ 1-205 and 1-206) if AND HAS an effective registration statement is on file with
the Securities and Exchange Commission for the same securities SOLD IN THIS
COMMONWEALTH IN EXCESS OF THE AGGREGATE AMOUNT REGISTERED
FOR SALE IN THIS COMMONWEALTH UNDER SECTION 205 OR 206 OF THE ACT.

(2) An open-end or closed-end investment company, face amount certificate company or
unit investment trust, as those persons are classified in sections 1—21 of the Investment
Company Act of 1940 (15 U.S.C.A. §§ 80a-1-—80b-21), which, during the effective period of
registration under section 205 or 206 of the act or the effective period of a notice filing sold
securities in this Commonwealth in excess of the aggregate amount registered for sale in this
Commonwealth under section 205 or 206 of the act or covered by the notice filing.

(b) The Department will not grant an application filed on Form 210 if, at the time the
application is filed with the Department, either of the following conditions exist:

(1) A civil, criminal or administrative proceeding is pending alleging violations of section
201 of the act (70 P.S. § 1-201) for the sale of securities in this Commonwealth.

(2) The securities were sold more than 24 months before the date Form 210 was filed with
the Department.
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(c) An application filed on Form 210 shall be accompanied by a check made payable to the
“Commonwealth of Pennsylvania” in an amount which equals the applicable oversale assessment
in section 602.1(d) of the act (70 P.S. § 1-602.1(d)).

CHAPTER 211. FEDERALLY COVERED SECURITIES
§ 211.010. Notice filings for Federally covered securities.

(a) 211(a) notice. The notices required under section 211(a) of the act (70 P.S. § 211(a)) to be
filed by an open-end or closed-end investment company, unit investment trust or face amount
certificate company, as those persons are classified in the Investment Company Act of 1940 (15
U.S.C.A. §§ 80a-1—[80a-65] 80a-64) (investment companies) [shall be made on] must be:

(1) Completed by using the Uniform Investment Company Notice Filing Form (Form NF) [and
shall be accompanied].

(2) Accompanied by the applicable filing fees and administrative assessments in sections
602(b.1)(iv) and 602.1{a)(5) of the act (70 P.S. §§ 1-602(b.1)(iv) and 1-602.1(a)(5)).

[(b) No documents filed by Investment Companies with the SEC need be filed with the
notice described in subsection (a) except for those documents filed with the SEC relating to
mergers, acquisitions or reorganizations. In that case, copies of registration statements,
prospectuses or posteffective amendments filed with the SEC are required to be filed with
the Commission at the time the notice required by subsection (a) is filed.

(c) The notice required by section 211(b) of the act shall be filed with the Commission on
Form D promulgated by the SEC and effective as of September 1, 1996, not later than 15-
calendar days after the first sale of the Federally covered security in this Commonwealth
and shall be accompanied by the filing fee in section 602(b.1)(vii) of the act.|

(b) Exceptions.

(1) The documents filed by an investment company with the Securities and Exchange
Commission do not need to be filed with the notice described in subsection (a) except for
those documents filed with the Securities and Exchange Commission relating to mergers,
acquisitions or reorganizations.

(2) If paragraph (1) requires the filing of documents, then an investment company shall
file copies of the registration statements, prospectuses or posteffective amendments filed with
the Securities and Exchange Commission with the Department at the time the notice
required under subsection (a) is filed.

(c) 211(b) notice. The notice required under section 211(b) of the act must be:

(1) Filed with the Department on Form D promulgated by the Securities and Exchange
Commission andcifeetiveaseolSeptemberl1006,
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(2) Filed not later than 15-calendar days after the first sale of the Federally covered
security in this Commonwealth.

(3) Accompanied by the filing fee in section 602(b.1)(vii) of the act.

(d) Department Orders. WITH RESPECT TO A FEDERALLY COVERED SECURITY
UNDER SECTION 18(b)(3) OF THE SECURITIES ACT OF 1933, THE DEPARTMENT
MAY ISSUE AN ORDER REQUIRING THE FILING OF DOCUMENTS FILED WITH
THE SECURITIES AND EXCHANGE COMMISSION UNDER THE SECURITIES ACT
OF 1933 OR ANY NOTICE FILING FORM THAT HAS BEEN ADOPTED BY THE
DEPARTMENT THAT DOES NOT REQUIRE ANY INFORMATION OR DOCUMENTS
IN ADDITION TO THAT REQUIRED BY THE SECURITIES AND EXCHANGE
COMMISSION.

Subpart C. REGISTRATION OF BROKER-DEALERS, AGENTS, INVESTMENT

ADVISERS AND INVESTMENT ADVISER REPRESENTATIVES AND NOTICE

FILINGS BY [FEDERALLY-COVERED]} FEDERALLY COVERED ADVISERS
CHAPTER 301. REGISTRATION REQUIREMENT

§ 301.020. Agent transfers.
An agent who wishes to [terminate] end employment with one registered broker-dealer and
thereafier [commence] begin employment with another registered broker-dealer may do so

without causing a suspension in the agent's registration with the [Commission] Department if all
of the following conditions are met:

(1) Both the terminating and employing broker-dealers are members of [the National
Association of Securities Dealers, Inc.] FINRA.

(2) The transfer is effected in accordance with the terms, conditions and execution of Item 15
of the Uniform Application for Securities Industry Registration or Transfer (Form U-4).

CHAPTER 302. EXEMPTIONS

§ 302.060. [Dual registration of agents in certain instances] (Reserved).
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[A controlling person of two otherwise unaffiliated, registered broker-dealers
simultaneously may be an agent of both the broker-dealers; provided that, during the period
in which the person simultaneously is an agent:

(1) The person's functions and activities on behalf of one broker-dealer are limited
exclusively to dealings and transactions with issuers and involve no function or activity in
any sales or offers of sales to investors of any securities.

(2) Neither the person's functions and activities on behalf of the other broker-dealer nor
the activities of the other broker-dealer involve the sale or offer of sale of a security of an
issuer for whom the first broker-dealer conducted, or participated in the conduct of, a
transaction at a time when the controlling person was the agent of the first broker-dealer.]

§ 302.061. Auctioneers exemption from broker-dealer and agent registration.

(a) Under the authority contained in section 302(f) of the act (70 P.S. § 1-302(f)), the
[Commission deems] Department considers it appropriate and in the public interest to exempt
persons from the broker-dealer and agent registration provisions of section 301 of the act (70 P.S.
§ 1-301) if all of the following conditions are met:

(1) The person meets one of the following conditions:

(1) Is licensed as an auctioneer, apprentice auctioneer, auction company or auction house under
the [Auctioneers and Auction Licensing Act (AALA)] Auctioneer Licensing and Trading
Assistant Registration Act (ALTARA) (63 P.S. §§ 734.1—734.34).

(ii) Is exempt from registration under section 3(h) of the [AALA] ALTARA (63 P.S. §
734.3(h)).

(iii) Holds a special license to conduct an auction under section 3(i) of the [AALA] ALTARA.

(2) The person effects transactions in securities solely at an “auction” or at a “sale at auction”
as these terms are defined in the [AALA] ALTARA.

(3) The person engages only in effecting transactions in securities at an auction or for sale at
auction which constitute a “nonissuer transaction™ as that term is defined in section 102(m) of the
act (70 P.S. § 1-102(m)).

(4) The person does not effect transactions in securities at an auction or for sale at auction more
than three times in any consecutive period of 24 months.

(5) The person and any affiliate of the person currently is not subject or, within the past 10 years,
was not subject to any of the following:

(1) An order described in section 305(a)(iv) of the act (70 P.S. § 1-305(a)(iv)).
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(if} An injunction described in section 305(a)(iii) of the act.
(iif) A criminal conviction described in section 305(a)(ii) of the act.

(iv) An order of the [Commission] Department issued under section 512 of the act (70P.S. §
1-512),

(v) A court order finding civil contempt under section 509(c) of the act (70 P.S. § 1-509(c)).

(vi) An order of the [Commission] Department imposing an administrative assessment under
section 602.1 of the act (70 P.S. § 1-602.1) which has not been paid in full.

(b) [Solely for purposes of subsection (a)(3), a transaction where a bank, as that term is
defined in section 102(d) of the act (70 P.S. § 1-102(d)), acting as a fiduciary under a trust
agreement, estate administration or other similar relationship, causes the bank's securities
to be offered and sold at auction from such accounts shall be deemed to be a nonissuer
transaction.| For the purposes of subsection (a)(3), a transaction is considered a nonissuer

transaction if a bank;-as-thatterm-is-defined-in-seetion-102(d)-of the-aet; does the following:

(1) Acts as a fiduciary under a trust agreement, estate administration or other similar
relationship.

(2) Causes the bank's securities to be offered and sold at action from the accounts
described in subsection (b)(1).

§ 302.063. Finaucial institutions exempt from broker-dealer and agent registration.

[(@)] Under section 302(f) of the act (70 P.S. § 1-302(f)), the [Commission deems] Department
considers it appropriate and in the public interest to exempt financial institutions and individuals
representing financial institutions from the broker-dealer and agent registration provisions of
section 301 of the act (70 P.S. § 1-301), if the activities of the financial institution and individuals
representing the financial institutions are conducted under a networking arrangement or brokerage
affiliate arrangement.

[(b) For purposes of this section, the following terms have the following meanings:

Financial institution—A Federal or State chartered bank, savings and loan association,
savings bank or credit union and any service corporation affiliated with these entities.

Networking arrangement or brokerage affiliate arrangement—A contractual arrangement
between a broker-dealer registered under section 301 of the act and a financial institution
whereby the broker-dealer effects transactions in securities for the account of customers of
the financial institution and the general public which transactions are effected on, or
emanate from, the premises of a financial institution.]

§ 302.064. Stock Exchange exemption from agent registration.
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Under the authority contained in section 302(f) of the act (70 P.S. § 1-302(f)), the [Commission
deems] Department considers it appropriate and in the public interest to exempt agents from the
registration provisions of section 301 of the act (70 P.S. § 1-301), if all the following requirements
are met:

(1) The agent is representing a broker-dealer which [meets the following requirements is:

(i) Registered under section 301 of the act.

(ii) A member of a National securities exchange registered-with-the fUnited-States} Securities
nd E smssion-underthe-Securtias—FE change-Aet-o 034 LLS-C.A-S88 T8

8ide-78pp).
(2) The agent's only customers are broker-dealers registered with the [United States| Securities
and Exchange Commission under the Securities Exchange Act of 1934 or section 301 of the act.

(3) The agent is not subject to [a] either of the following:

(i} A currently effective order under section 305 of the act (70 P.S. § 1-305) denying,
suspending, conditioning or revoking registration [or an order of the Commission].

(ii) A currently effective order of the Department issued under section 512 of the act (70 P.S.
§ 1-512).

§ 302.065. Canadian broker-dealer exempt.

Under section 302(f) of the act (70 P.S. § 1-302(f)), the [Commission deems] Department
considers it appropriate and in the public interest to exempt Canadian broker-dealers and agents
representing Canadian broker-dealers from the broker-dealer and agent registration provisions of
section 301 of the act (70 P.S. § 1-301) when effecting transactions in securities in this
Commonwealth with persons described in paragraph (1), if the broker-dealer meets the conditions
of paragraph (2).

(1) The customer is one of the following;:

(i) A person from Canada who temporarily is present in this Commonwealth with whom the
Canadian broker-dealer had a bona fide business-customer relationship before the person entered
this Commonwealth.

(ii) A person from Canada who is present in this Commonwealth whose only transactions with
a Canadian broker-dealer in this Commonwealth relate to a self-directed, tax advantaged

retirement plan in Canada as to which the person is the helder or contributor.

(2) The Canadian broker-dealer meets the following conditions:
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(i) Is a member in good standing of a self-regulatory organization or stock exchange in Canada
at the time it is effecting transactions into this Commonwealth in reliance on this section.

(1) Is registered as a broker or dealer in good standing in the [Province or Territory| province
or territory of Canada from which it is effecting transactions into this Commonwealth in reliance
on this section.

(ii1) Discloses to its customers in this Commonwealth at the time of a transaction made in
reliance on this section that it is not registered under the act.

(Editor's Note: Sections 302.070 and 302.071 are new and printed in regular type to enhance
readability.)

§ 302.070. Registration exemption for investment advisers to private funds.

(2) Exemption for private fund advisers. Subject to the additional requirements of subsection
(b), a private fund adviser is exempt from the registration requirements of section 301(c) of the act
(70 P.S. § 1-301(c)) if the private fund adviser satisfies the following conditions:

(1) The private fund adviser and any of its advisory affiliates are not subject to a disqualification
as described in Rule 262 of Securities and Exchange Commission Regulation A (17 CFR 230.262)
(relating to disqualification provisions).

(2) The private fund adviser files with the Department each report and amendment that an
exempt reporting adviser is required to file with the Securities and Exchange Commission under
Securities and Exchange Commission Rule 204-4 (17 CFR 275.204-4) (relating to reporting by
exempt reporting advisers).

(b) Additional requirements for private fund advisers to certain 3(c)(1) funds. To qualify for the
exemption described in subsection (a), a private fund adviser who advises at least one (3)(c)(1)
fund that is not a venture capital fund shall also:

(1) Advise only those 3(c)(1) funds, other than venture capital funds, whose outstanding
securities other than short-term paper are beneficially owned entirely by persons who would each
meet the definition of “qualified client” in Securities and Exchange Commission Rule 205-3 (17
CFR 275.205-3) (relating to exemption from the compensation prohibition of section 205(a)(1) for
investment advisers), at the time the securities are purchased from the issuer.

(2) Disclose, at the time of purchase, the following in writing to each beneficial owner of a
3(c)(1) fund that is not a venture capital fund:

(1) Services, if any, to be provided to individual beneficial owners.

(i1) Duties, if any, the investment adviser owes to the beneficial owners.
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(iii}) Any other material information affecting the rights or responsibilities of the beneficial
owners.

(3) Obtain on an annual basis audited financial statements of each 3(c)(1) fund that is not a
venture capital fund and deliver a copy of the audited financial statements to each beneficial owner
of the fund.

(c) Federally covered investment advisers. If a private fund adviser is registered with the
Securities and Exchange Commission, the adviser is not eligible for this exemption and shall
comply with the State notice filing requirements applicable to Federally covered investment
advisers in section 303(a)(iii) of the act (70 P.S. § 1-303(a)(iii)).

(d) Investment adviser representatives. A person is exempt from the registration requirements
of section 301(c) of the act if the person:

(1) Is employed by or associated with an investment adviser that is exempt from registration in
this Commonwealth under this section.

(2) Does not otherwise act as an investment adviser representative.
(e) Electronic filing.

(1) A private fund adviser shall file the report filings described in subsection (a)(2) electronically
through the IARD.

(2) The Department will consider a report filed when the report and-the-feereguired-under

section-602-1—of-the—aet(70-P.S—§1-602-Hare IS filed and accepted by the IARD on the
Department's behalf.

(f) Transition. If an investment adviser becomes ineligible for the exemption provided in this
section, the investment adviser shall comply with all applicable laws and rules requiring
registration or notice filing within 90 days from the date the investment adviser's eligibility for this
exemption ceases.

(g) Grandfathering for investment advisers to 3(c)(1) funds with nonqualified clients. An
investment adviser to a 3(c)(1) fund, other than a venture capital fund, that has one or more
beneficial owners who are not qualified clients as described in subsection (b)(1) is eligible for the
exemption contained in subsection (a) if the following conditions are satisfied:

(1) The subject fund existed before the effective date of this section.

(2) The subject fund ceases to accept beneficial owners who are not qualified clients, as
described in subsection (b)(1), as of the effective date of this section.

(3) The investment adviser discloses in writing the information described in subsection (b)(2)
to all beneficial owners of the fund.
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(4) The investment adviser delivers audited financial statements as required under subsection
(b)(3) as of the effective date of this section.

(h) Scope. This section does not supersede an applicable exclusion from the definition of
“investment adviser™ or “exemption from registration for an investment adviser2 in the act.

§ 302.071. Registration exemption for solicitors.

A solicitor does not need to register as an investment adviser or investment adviser
representative if the solicitor:

(1) Is in compliance with all requirements of § 404.012 (relating to cash payment for client
solicitation).

(2) Provides impersonal investment advisory services.

(3) Is not subject to any order, judgment or decree described in section 305(a)(ii)}—(vi) of the
act (70 P.S. § 1-305(a)(ii)—{vi)).

CHAPTER 303. REGISTRATION PROCEDURE
§ 303.011. Broker-dealer registration procedures.

[(a) An application for initial registration as a broker-dealer shall contain the information
requested in and shall be made on Uniform Application for Broker-Dealer Registration
(Form BD), or a successor form, and shall be made in the following manner:

(1) An applicant which is not a member of the National Association of Securities Dealers,
Inc. (NASD) or a member of a National securities exchange registered with the United States
Securities and Exchange Commission (SEC) under the Securities Exchange Act of 1934 (15
U.S.C.A. §§ 78a—78kk) shall complete and file one copy of Form BD with the Commission
accompanied by the requisite filing fee required by section 602(d.1) of the act (70 P.S. § 1-
602(d.1)), the compliance assessment required by section 602.1(a)(3) of the act (70 P.S. §1-
602.1(a)(3)), and financial statements in the form required by subsections (b) and (c).

(2} An applicant which is not a member of the NASD but is a member of a National
securities exchange registered with the SEC under the Securities Exchange Act of 1934 shall
complete and file one copy of Form BD with the Commission accompanied by the requisite
filing fee required by section 602(d.1) of the act and the compliance assessment required by
section 602.1(a)(3) of the act.

(3) An applicant which is a member of NASD shall file Form BD in the manner set forth
in § 603.011(f) (relating to filing requirements) accompanied by the filing fee required by
section 602(d.1) of the act and the compliance assessment required by section 602.1(a)(3) of
the act.
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(b) Except for applicants described in subsections (a)(2) and (3), every application shall be
accompanied by a statement of the financial condition of the applicant prepared in
accordance with generally accepted accounting principles and accompanied by an auditor's
report containing an unqualified opinion of an independent certified public accountant. The
audited statement of financial condition shall be as of the end of the applicant's most recent
fiscal year, or the preceding fiscal year if the statement of financial condition for the most
recently ended fiscal year is unavailable and if the application is filed within 14 months of
the end of the preceding fiscal year. If the date of the most recent audited statement of
financial condition is more than 45 days prior to the date of filing, the applicant also shall
file an unaudited statement of financial condition as of a date within 45 days of the date of
filing. As a part of the statement, the Commission may require the filing of separate
schedules:

(1) Listing the securities owned by the applicant valued at the market.

(2) Stating material contractual commitments of the applicant not otherwise reflected in
the statements.

(c) Except for applicants described in subsections (a)(2) and (3), an applicant that has
commenced to act as a broker-dealer, the audited statement of financial condition shall be
accompanied by an audited statement of income as of the end of the applicant's most recent
fiscal year, or the preceding fiscal year if the statement of income for the most recently ended
fiscal year is unavailable and if the application is filed within 14 months of the end of the
preceding fiscal year.

(d) An applicant described in subsection (a)(2) or (3) shall provide the Commission, within
5 days of receipt of a written or electronic request, a copy of any financial statement or
financial information required by SEC rules or the rules of a National securities association
or National securities exchange registered with the SEC of which the applicant is a member.

(e) A broker-dealer registered under the act shall take steps necessary to ensure that
material information contained in its Form BD remains current and accurate. If a material
statement made in Form BD becomes incorrect or inaccurate, the broker-dealer shall file
with the Commission an amendment on Form BD within 30 days of the occurrence of the
event which required the filing of the amendment.]

(a) An applicant for initial registration as a broker-dealer shall complete a Uniform
Application for Broker-Dealer Registration (Form BD), or a successor form.

(b) An appllcant wluch is not a member of FINRA or a member of a National securltles
exchange reg : :

E*ehenge—Aet—ef—l-934—(-}5—U-S-&4—§§—783—npp) shall complete and file w:th the
Department:

(1) A copy of Form BD.
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(2) The filing fee required under section 602(d.1) of the act (70 P.S. § 1-602(d.1)).

(3) The compliance assessment required under section 602.1(a)(3) of the act (70 PS. § 1-
602.1(a)(3)).

(4) Financial statements in the form required under subsections (e), (D) and (g).

(c) An applicant which is not a member of FINRA but is a member of a National securities
exchange ol itk he—Seey itin and—E iociom nele y np itiag
Exehange-Aetof1934-shall complete and file wit

(1) A copy of Form BD.

...... 0

h e epant: '
(2) The filing fee required under section 602(d.1) of the act.

(3) The compliance assessment required under section 602.1(a)(3) of the act.

(d) An applicant which is a member of FINRA shall file with the Department:

(1) Form BD in the manner set forth in § 603.011(f) (relating to filing requirements).
(2) The filing fee required under section 602(d.1) of the act.

(3) The compliance assessment required under section 602.1(a)(3) of the act.

(e) Except for applicants described in subsections (¢} and (d), applicants shall file a
statement of the financial condition of the applicant which meets the following conditions:

(1) The statement is prepared in accordance with generally accepted accounting
principles.

(2) The statement is accompanied by an auditor's report containing an unqualified opinion
of an independent certified public accountant, which is as of either of the following:

(i) The end of the applicant's most recent fiscal year.
(ii) The preceding fiscal year if:

(A) The statement of financial condition for the most recently ended fiscal year is
unavailable.

(B) The application is filed within 14 months of the end of the preceding fiscal year.
(f) Except for applicants described in subsections (c) and (d), if the date of the most recent

audited statement of financial condition is more than 45 days before the date of filing, the
applicant also shall file an unaudited statement of financial condition as of a date within 45
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days of the date of filing which the Department may require include the filing of separate
schedules:

(1) Listing the securities owned by the applicant valued at the market.

(2) Stating material contractual commitments of the applicant not otherwise reflected in
the statements.

(g) Except for applicants described in subsections (¢} and (d), if an applicant has
commenced to act as a broker-dealer, the audited statement of financial condition shall be
accompanied by an audited statement of income which is as of either of the following:

(1) The end of the applicant's most recent fiscal year.

(2) The preceding fiscal year if:

(i) The statement of income for the most recently ended fiscal year is unavailable.

(ii) The application is filed within 14 months of the end of the preceding fiscal year.

(h) An applicant described in subsections (c) and (d) shall provide to the Department,

within 5 days of receipt of a written or electronic request, a copy of any financial statement
or financial information required under the Securities and Exchange Commission rules or

the rules of a National securities association or National securities exchange registered-with
the Seeurities-and-Exchange-Commission of which the applicant is a member.

(i) A broker-dealer registered under the act shall take steps necessary to ensure that
material information contained in its Form BD remains current and accurate. If a material
statement made in Form BD becomes incorrect or inaccurate, the broker-dealer shall file
with the Department an amendment on Form BD within 30 days of the occurrence of the
event which required the filing of the amendment.

§ 303.012. Investment adviser registration procedure.
(a) An [application] applicant for initial registration as an investment adviser shall [contain
the information requested in and shall be made on the} complete a Uniform Application for

Investment Adviser Registration (Form ADV), or a successor form.

(b) The applicant shall complete and file with the [Commission| Department or with IARD

63
—- - c s

(1) Form ADV.

(2) The filing fee required under section 602(d.1) of the act (70 P.S. § 1-602(d. 1)), the|.
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(3) The compliance assessment in section 602.1(a)(4) of the act [and any exhibits required by
this section].

(4) Any exhibits required under this section.

[(b)] () Except as set forth in subsection [(f), the following statements of financial condition
shall accompany an application for initial registration as an investment adviser:] (i), an
applicant having custody of client funds or securities or requiring payment of advisory fees
6 months or more in advance and in excess of $1,200 per client shall file:

(1) An [applicant that has custody of client funds or securities or an applicant that requires
payment of advisory fees 6 months or more in advance and in excess of $1,200 per client shall
file an] audited balance sheet of the applicant prepared in accordance with generally accepted
accounting principles [and accompanied by a] which is as of the end of the applicant's most
recent fiscal year.

(2) A standard AN audit report containing an unqualified opinion of an independent certified
public accountant|. The] within which the accountant shall submit, as a supplementary opinion,
comments based [upon] on the audit as to [material] the:

(i) Material inadequacies found to exist in the accounting system[, the internal accounting
controls and the procedures).

(ii) Internal accounting controls.

(iii) Procedures for safeguarding securities and funds [and shall indicate| with an indication
of corrective action taken or proposed. [The balance sheet required by this paragraph shall be
as of the end of the applicant's most recent fiscal year. If that balance sheet is as of a date
more than 45 days prior to the date of filing the application, the applicant also shall file a
subsequent balance sheet prepared in accordance with generally accepted accounting
principles as of a date within 45 days of the date of filing. This balance sheet may be
unaudited and may be prepared by management of the applicant.

(2) An applicant that has discretionary authority over client funds or securities, but not
custody, shall file 2 balance sheet which need not be audited but shall be prepared in
accordance with generally accepted accounting principles. The balance sheet required by
this paragraph shall be as of the end of the applicant's most recent fiscal year. If that balance
sheet is as of a date more than 45 days prior to the date of filing the application, the applicant
also shall file a subsequent balance sheet, which must be prepared in accordance with
generally accepted accounting principles as of a date within 45 days of filing the application.
Each balance sheet required by this paragraph may be unaudited and prepared by
management of the applicant. Each balance sheet required by this paragraph also shall
contain a representation by the applicant that the balance sheet is true and accurate.

(3) An applicant whose proposed activities do not come within paragraph (1) or (2) need
not file a statement of financial condition.|
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(3) A subsequent balance sheet, if the balance sheet required under paragraph (1) is of a
date more than 45 days before the filing date of the application:

(i) The subsequent balance sheet must be:
(A) Prepared in accordance with generally accepted accounting principles.
(B) Dated as of a date within 45 days of the filing date of the application.

(ii) The subsequent balance sheet may be unaudited and prepared by management of the
applicant.

(d) The balance sheet required under subsection (c) does not need to be filed if the
investment adviser has custody of client funds or securities solely as a result of either of the
following:

(1) The investment adviser receives fees directly deducted from clients' funds or securities
in compliance with § 303.042(a)(3)(i) (relating to investment adviser capital requirements).

(2) The investment adviser serves as a general partner, manager of a limited liability
company or occupies a similar status or performs a similar function which gives the
investment adviser or its supervised person legal ownership or access to client funds or
securities, if the investment adviser is in compliance with § 303.042(a)(3)(ii).

(e) Except as set forth in subsection (j), an applicant that has discretionary authority over
client funds or securities, but not custody, shall file:

(1) A balance sheet prepared in accordance with generally accepted accounting principles
which is as of the end of the applicant's most recent fiscal year.

(2) A subsequent balance sheet prepared in accordance with generally accepted
accounting principles and dated within 45 days of the filing date if the balance sheet required
under paragraph (1) is dated more than 45 days before the filing date of the application.

(f) The balance sheets required under subsection (e)(1) and (2):

(1) May be unaudited and prepared by management of the applicant.

(2) Shall contain a representation by the applicant that the balance sheet is true and
accurate.

(g) Except as set forth in subsection (j), an applicant whose proposed activities do not come
within subsection (c¢) or (e) does not need to file a statement of financial condition.
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[(c}] (k) As part of the requirements relating to the statements of financial condition set forth in
[subsection (b), the Commission] subsections () and (e), the Department may require the
following:

(1) A list of the securities reflected in the statement of financial condition of the applicant valued
at the market.

(2) A description of material contractual commitments of the applicant not otherwise reflected
in the statement of financial condition.

(3) [In the case of a sole proprietor, whose statement of financial condition includes only
those assets and liabilities used in the applicant's investment adviser business, an] An
affirmative statement by the applicant that its liabilities which have not been incurred in the course
of business as an investment adviser are not greater than the applicant's assets not used in its
investment adviser business if the applicant is a sole proprietor, whose statement of financial
condition includes only those assets and liabilities used in the applicant's investment adviser
business.

[(d)] (i) An investment adviser registered under the act shall take steps necessary to ensure that
material information contained in its Form ADV and exhibits remains current and accurate. If a
material statement made in Form ADV and exhibits becomes incorrect or inaccurate the
investment adviser shall file with the [Commission] Department an amendment on Form ADV
within 30 days of the occurrence of the event which requires the filing of the amendment.

[(e) For purposes of this section, the following terms have the following meanings:

Principal place of business—The meaning set forth in 17 CFR 275.203A-3(c) (relating to
definitions) promulgated under the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-1—
80b-21).

(D] () An applicant that maintains its principal place of business in a state other than this
Commonwealth [need not comply with subsection (b) if the applicant meets the following|
does not need to comply with subsections (c) and (e) if the applicant:

(1) Is registered as an investment adviser in the state in which it maintains its principal place of
business.

(2) Is in compliance with the financial reporting requirements of the state in which it maintains
its principal place of business.

(3) Has not taken custody of the assets of any client residing in this Commonwealth at any time
during the preceding 12-month period.

§ 303.013. Agent registration procedures.

86



(a) An [application] applicant for initial registration as an agent of a broker-dealer or issuer
shall [contain the information requested in and shall be made on] complete 2 Uniform
Application for Securities Industry Registration or Transfer (Form U-4) or a successor form.
[Except as provided in subsection (b), the agent and the broker-dealer or issuer shall
complete and file with the Commission one copy of Form U-4 and exhibits thereto
accompanied by the filing fee required by section 602(d.1) of the act (70 P.S. § 1-602(d.1)),
the compliance assessment required by section 602.1(a)(1) of the act (70 P.S. § 1-602.1(a)(1))
and evidence of passage of the examinations required by § 303.031 (relating to examination
requirements for agents).]

(b) Except as provided in subsection (c), the agent and the broker-dealer or issuer shall
complete and file with the Department:

(1) Form U-4 and exhibits.
(2) The filing fee required under section 602(d.1) of the act (70 P.S. § 1-602(d.1)).

(3) The compliance assessment required under section 602.1(a)(1) of the act (70 P.S. § 1-
602.1(a)(1)).

(4) Evidence of passage of the examinations required under § 303.031 (relating to
examination requirement for agents).

[(b)] (e) An applicant for registration as an agent of a broker-dealer which is @ member firm of
[the National Association of Securities Dealers (NASD)] FINRA shall file the following items
in the manner set forth in § 603.011(f) (relating to filing requirements):

(1) A completed and executed Form U-4 and exhibits [thereto].

(2) The filing fee required [by] under section 602(d.1) of the act.

(3) The compliance assessment required [by| under section 602.1(a)(1) of the act.

(4) Evidence of passage of the examinations required [by| under § 303.031.

[(c)] (d) An agent and broker-dealer or issuer shall take necessary steps to ensure that material
information contained in Form U-4 remains current and accurate. If a material statement made in
the Form U-4 becomes incorrect or inaccurate, the agent and broker-dealer or issuer shall file with
the [Commission] Department an amendment to Form U-4 within 30 days of the occurrence of
the event which requires the filing of the amendment.

§ 303.014. Investment adviser representative registration procedures.

(a) An [application] applicant for initial registration as an investment adviser representative of
an investment adviser or [Federally-covered adviser shall contain the information requested
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in and shall be made on the| Federally covered adviser shall complete a Uniform Application
for Securities Industry Registration or Transfer Form (Form U-4), or a successor form.

(b) The investment adviser representative and the investment adviser or Federally covered
adviser shall complete and file with the [Commission] Department or with IARD an-investment
adviserregistration-depository-designated-by [order of the Commission one copy of Form U-4
and exhibits thereto accompanied by the filing fee required by section 602(d.1) of the act (70
P.S. § 1-602(d.1)), the compliance assessment required by section 602.1(a)(1) of the act (70
P.S. § 1-602.1(a)(1)) and the results evidencing passage of the examinations required by §
303.032 (relating to qualification of and examination requirement for investment advisers
and investment adviser representatives).| the-Department:

(1) Form U-4 and exhibits.
(2) The filing fee required under section 602(d.1) of the act (70 P.S. § 1-602(d.1)).

(3) The compliance assessment required under section 602.1(a)(1) of the act (70 P.S. § 1-
602.1(a)(1)).

(4) The results evidencing passage of the examinations required under § 303.032 (relating
to examination requirements for investment advisers and investment adviser
representatives).

[(b)] (c) An investment adviser representative and an investment adviser or [Federally-
covered| Federally covered adviser shall take necessary steps to ensure that material information
contained in Form U-4 remains current and accurate. If a material statement made in the Form U-
4 becomes incorrect or incomplete, the investment adviser representative and the investment
adviser or [Federally-covered| Federally covered adviser shall file with the [Commission]
Department an amendment to Form U-4 within 30 days of the occurrence of the event which
requires the filing of the amendment.

§ 303.015. Notice filing for [Federally-covered] Federally covered advisers.

[(a) Initial filing. The notice required to be filed by Federally-covered advisers under
section 303(a)(iii) of the act (70 P.S. § 1-303(a)(iii)) shall be the uniform application for
investment adviser registration (Form ADV) or successor form thereto as filed with the
United States Securities and Exchange Commission. Prior to the Federally-covered adviser
conducting advisory business in this Commonwealth, a completed Form ADV accompanied
by the notice filing fee required by section 602(d.1) of the act (70 P.S. § 1-602(d.1)) shalil be
filed with the Commission or with an investment adviser registration depository designated
by order of the Commission.

(b) Renewals. Every Federally-covered adviser conducting advisory business in this
Commonwealth annually shall pay a notice filing fee set forth in section 602(d.1) of the act.
Payment of the notice filing fee should be made directly with the Commission or with an
investment adviser registration depository designated by order of the Commission.]
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(a) Format. Federally covered advisers required to file notice under section 303(a)(iii) of
the act (70 P.S. § 1-303(a)(iii)} shall file the uniform application for investment adviser
registration, Form ADYV or successor form as filed with the Securities and Exchange
Commission.

(b) Initial filing. Before the Federally covered adviser conducts advisory business in this
Commonwealth, the Federally covered adviser shall file a completed Form ADV
accompanied by the notice filing fee required under section 602(d.1) of the act (70 P.S. § 1-

602(d.1)) with the Department or with IARD an-investment-adviser-registration-depository
designated by the Department.

{¢) Renewals. Every Federally covered adviser conducting advisory business in this
Commonwealth annually shall pay a notice ﬁhng fee set forth in sectlon 602(d 1) of the act
to the Department or to IARD an-in e : on-depository-d pated-h

GeelDeprelmest.

(Editor's Note: The following section is new and printed in regular type to enhance readability.)

§ 303.016. Considered as abandoned.

(a) General rule. The Department may consider as abandoned an application for registration as
a broker-dealer, agent, investment adviser adviser or investment adviser ADVISER representative
which has been on file with the Department for a minimum of 6 consecutive months if the applicant
failed to do any of the following:

(1) Respond within 60 days after written notice sent by first class mail to the applicant's last
known address in the Department's files warning the applicant that the application will be
considered abandoned.

(2) Respond to any request for additional information required under the act.

(3) Complete the showing required for action on the application.

(b) Voluntary withdrawal. An applicant may, with the consent of the Department, withdraw an
application at any time.

(c) No refund of fee. On abandonment or voluntary withdrawal, there will not be a refund for
any filing fee paid before the date of the abandonment or withdrawal.

§ 303.021. Registration and notice filing procedures for successors to a broker-dealer, investment
adviser or [Federally-covered] Federally covered adviser.

[(a) The following apply with respect to broker-dealers:

(1) When a broker-dealer is formed or proposed to be formed for the purpose of
succeeding to, and continuing the business of, a broker-dealer registered under section 301
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of the act (70 P.S. § 1-301) and as a broker or dealer under section 15(b) of the Securities
Exchange Act of 1934 (15 U.S.C.A. § 770(b)) (successor broker-dealer) based solely on a
change in the predecessor's date or state of incorporation, form of organization or
composition of a partnership, the successor broker-dealer shall comply with the
requirements of SEC Rule 15b1-3(a) promulgated under the Securities Exchange Act of
1934, except that the successor broker-dealer shall file the amendments to Form BD with the

Commission.

(2) When a broker-dealer is formed or proposed to be formed for the purpose of
succeeding to, and continuing the business of, a broker-dealer registered under section 301
of the act and as a broker or dealer under section 15(b) of the Securities Exchange Act of
1934 (successor broker-dealer) for reasons other than a change in the predecessor's date or
state of incorporation, form of organization or composition of a partnership, the successor
broker-dealer shall comply with the requirements of SEC Rule 15b1-3(b) promulgated
under the Securities Exchange Act of 1934, except that the successor shall file Form BD with
the Commission.

(b) The following shall apply to investment advisers:

(1) When an investment adviser is formed or proposed to be formed for the purpose of
succeeding to, and continuing the business of, an investment adviser registered under section
301 of the act (successor investment adviser) based solely on a change in the predecessor's
date or state of incorporation, form of organization or composition of a partnership, the
successor investment adviser may file an initial application for registration by amending
Form ADV of the predecessor and, under section 303(b) of the act (70 P.S. § 1-303(b)),
succeed to the unexpired portion of the predecessor's term of registration.

(2) When an investment adviser is formed or proposed to be formed for the purpose of
succeeding to, and continuing the business of, an investment adviser registered under section
301 of the act for reasons other than a change in the predecessor's date or state of
incorporation, form of organization or composition of a partnership, the successor
investment adviser shall file Form ADV with the Commission. Upon registration, the
successor investment adviser, under section 303(b) of the act, shall succeed to the unexpired
portion of the predecessor's term of registration.

(c) When a Federally covered adviser is formed or proposed to be formed for the purpose
of succeeding to, and continuing the business of, a registered investment adviser or of another
Federally-covered adviser (successor Federally-covered adviser), the successor F ederally-
covered adviser shall file with the Commission either Form ADV or an amendment to Form
ADV as required under SEC Release No. 1A-1357 (December 28, 1992) and, under section
303(b) of the act, shall succeed to the unexpired portion of the predecessor's notice period.|

(a) If a broker-dealer is formed or proposed to be formed to succeed to, and continue the
business of, a broker-dealer registered under section 301 of the act (70 P.S. § 1-301) and as a
broker or dealer under section 15(b) of the Securities Exchange Act of 1934 (15 U.S.C.A. §
770(b)) (successor broker-dealer), and the decision is for either of the following reasons:
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(1) Based solely on a change in the predecessor's date or state of incorporation, form of
organization or composition of a partmership, the successor broker-dealer shall comply with
the requirements of Rule 15b1-3(a) promulgated under the Securities Exchange Act of 1934
(15 US.C.A. §§ 78a—78pp), except that the successor broker-dealer shall file the
amendments to Form BD with the Department.

(2) For reasons other than a change in the predecessor's date or state of incorporation,
form of organization or composition of a partnership, the successor broker-dealer shall
comply with the requirements of Rule 15b1-3(b) promulgated under the Securities Exchange
Act of 1934, except that the successor shall file Form BD with the Department.

(b) If an investment adviser is formed or proposed to be formed to succeed to, and continue
the business of, an investment adviser registered under section 301 of the act (successor

investment adviser), and the decision is for either of the following reasons:

(1) Based solely on a change in the predecessor's date or state of incorporation, form of
organization or composition of a partnership, the successor investment adviser shall:

(i) File an initial application for registration by amending Form ADYV of the predecessor.

(ii) Succeed to the unexpired part of the predecessor's term of registration under section
303(b) of the act (70 P.S. § 1-303(b)).

(2) For reasons other than a change in the predecessor's date or state of incorporation,
form of organization or composition of a partnership, the successor investment adviser shall:

(i) File Form ADV with the Department.

(ii) Succeed to the umnexpired part of the predecessor's term of registration, after
registration under section 303(b) of the act.

(c) If a Federally covered adviser is formed or proposed to be formed to succeed to, and
continue the business of, a registered investment adviser or of another Federally covered
adviser, the successor Federally covered adviser shall:

(1) File with the Department either Form ADV or an amendment to Form ADV as
required under Securities and Exchange Commission Release No. IA-1357 (December 28,
1992) and, under section 303(b) of the act.

(2) Succeed to the unexpired part of the predecessor's notice period.

§ 303.031. Examination requirement for agents.

(a) An individual may not be registered as an agent under the act unless the individual [has met]
meets the requirements of subsections (b) and (c).
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(b) The applicant [has received] receives a passing grade on the securities examination for
principals or registered representatives administered by [the National Association of Securities
Dealers, Inc., the New York Stock Exchange or the United States] FINRA or the Securities
and Exchange Commission within 2 years [prior to] before the date of filing an application for
registration. [An applicant will be deemed to have met the requirements] The Department
considers the requirements of this subsection met if any of the following apply:

[ (1) The applicant previously has passed the examination and has not had a lapse in
employment with a broker-dealer for a period exceeding 2 years.

[(iD] (2) The applicant has received a waiver of the examination requirement by [the NASD]
FINRA.

[(iii)] (3) The applicant has received [a Commission order] notice from the Department
waiving the examination requirement.

(c) The applicant [has received] receives a passing grade on the Uniform Securities Agent State
Law Examination (Series 63) or[, alternatively,] the Uniform Combined State Law Examination
(Series 66) and the General Securities Representative Examination (Series 7) or successor
examination administered by [the NASD within 2 years prior to] FINRA within 2 years before
the date of filing an application for registration. [An applicant will be deemed to have met] The
Department considers the requirements of this subsection met if any of the following apply:

[()] (1) The applicant previously has passed the Series 63 or|, alternatively,] the Series 66 and
Series 7, and has not had a lapse in employment with a broker-dealer for a period exceeding 2
years.

[(ii)] (2) The applicant has received [a Commission order] notice from the Department
waiving the requirement to take the Series 63 or[, alternatively,] the Series 66 and Series 7.

§ 303.032. Examination requirements for investment advisers and investment adviser
representatives.

(@) Examination requirements. [An individual may not] To be registered as an investment
adviser or investment adviser representative under the act [unless the person has met one of the
following qualifications], an individual shall meet one of the following examination
requirements;

(1) [Received] The individual, on or after January 1, 2000, and within 2 years immediately
[prior to] before the date of filing an application with the [Commission,] Department, received
a passing grade on The Uniform Investment Adviser Law Examination (Series 65), or successor
examination.

(2) [Received] The individual, on or after January 1, 2000, and within 2 years immediately
[prior to] before the date of filing an application with the [Commission,] Department, received
a passing grade on the:
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(i) General Securities Representative Examination (Series 7) administered by [the National
Association of Securities Dealers , Inc. and the] FINRA.

(ii) Uniform Combined State Law Examination (Series 66) or successor examinations.
(3) [Received] The individual, on or after January 1, 2000[,]:

(i) Received a passing grade on either the Series 65 examination or passing grades on both the
Series 7 and Series 66 examinations [and has].

(ii) Has not had a lapse in registration as an investment adviser or investment adviser
representative in any state other than this Commonwealth for a period exceeding 2 years
immediately {prior to] before the date of filing an application with the [Commission]
Department,

(b) Grandfathering.

(1) Compliance with subsection (a) is waived if the individual meets the following
[qualifications] conditions:

(i) [Prior to January 1, 2000, the individual had] The individual, before January 1, 2000,
received a passing grade on the Series 2, 7, 8 or 24 examination for registered representatives or
supervisors administered by [the National Association of Securities Dealers, Inc.] FINRA and
the Series 65 or Series 66 examinations.

(ii) The individual has not had a lapse in employment as an investment adviser, investment
adviser representative, or principal or agent of a broker-dealer for any consecutive period
exceeding 2 years immediately preceding the date of filing an application with the [Commission]
Department.

(2) [An individual need not comply] Compliance with subsection (a) is waived if the
individual meets the following [qualifications] conditions:

(i) [Prior to January 1, 2000, the individual] The individual, before January 1, 2000, was
registered as an investment adviser or investment adviser representative in any state requiring the
licensing, registration or qualification of investment advisers or investment adviser
representatives.

(ii) The individual has not had a lapse in registration as an investment adviser or investment
adviser representative in another state for any consecutive period exceeding 2 years immediately
preceding the date of filing an application with the [Commission] Department.

(c) Waivers of exam requirements. Compliance with subsection (a) is waived if:

(1) The individual meets the following [qualifications] conditions:
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(i) [Has no| The individual does not have a disciplinary history which requires an affirmative
response to Items 23A-E or Item 23H of The Uniform Application for Securities Industry
Registration or Transfer (Form U-4) or successor items thereto.

(ii) [Has] The individual has been awarded any of the following designations which, at the
time of filing of the application with the [Commission] Department, is current and in good
standing:

(A) Certified Financial Planner (CFP) awarded by the Certified Financial Planner Board of
Standards, Inc.

(B) Chartered Financial Consultant (ChFC) or Master of Science and Financial Services (MSFS)
awarded by the American College, Bryn Mawr, Pennsylvania.

(C) Chartered Financial Analyst (CFA) awarded by the Institute of Chartered Financial
Analysts.

(D) Personal Financial Specialist (PFS) awarded by the American Institute of Certified Public
Accountants.

(E) Chartered Investment Counselor (CIC) awarded by the Investment Counsel Association of
America, Inc.

(2) The individual is licensed as a certified public accountant, is currently in good standing and
{has no] does not have a disciplinary history that requires an affirmative response to Items 14A-
E or Item 14H of Form U-4 or successor items thereto, and has notified the [Commission]
Department that the individual is eligible for a waiver of the examination requirement imposed
by subsection (a).

(3) The individual is licensed as an attorney, is currently in good standing and [has no| does
not have a disciplinary history that requires an affirmative response to Items 14A-E or Item 14H
of Form U-4 or successor items thereto, and has notified the [Commission] Department that the
individual is eligible for a waiver of the examination requirement imposed by subsection (a).

(4) The individual has received [an order from the Commission waiving] a waiver from the
Department regarding compliance with subsection (a).

§ 303.041. Broker-dealer capital requirements.

(a) Except as set forth in subsection (e), every broker-dealer registered under section 301 of the
act (70 P.S. § 1-301) shall maintain net capital of $25,000. The| with an aggregate indebtedness
[of a registered broker-dealer may not exceed| not exceeding 1500% of its net capital. For
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(b) As a condition of the right to continue to transact business, every broker-dealer registered
under the act that is not registered as a broker-dealer with the [United States] Securities and
Exchange Commission [(SEC)} under the Securities Exchange Act of 1934 immediately shall
notify the [Commission] Department if the broker-dealer's aggregate indebtedness exceeds
1500% of its net capital or if its total net capital is less than the minimum required.

(c) Within 24 hours after transmitting the notice required under subsection (b), the broker-
dealer shall file a report of its financial condition with the [Commission] Department including
the following:

(1) A proof of money balances of ledger accounts in the form of a trial balance.

(2) A computation of net capital and aggregate indebtedness as those terms are used in this
section and a computation of the ratio of aggregate indebtedness to net capital.

(3) An analysis of the aggregate market value of fully paid securities in customers' security
accounts which are not segregated.

(4) A proof of ledger net credit balances of moneys borrowed from banks, trust companies and
from other financial institutions, and from others, which are fully or partially secured by securities
carried for the account of a customer.

(5) A computation of the aggregate amount of customers' ledger debit balances.
(6) A computation of the aggregate amount of customers' ledger credit balances.
(7) A statement as to the approximate number of customer accounts.

[(c) The term “customer” of a broker-dealer as used in this subsection includes every
person except the broker-dealer.

(d) The Commission may by order] (d) The Department may permit an applicant for
registration as a broker-dealer under section 301 of the act which is not registered or has not applied
for registration as a broker or dealer with the {SEC] Securities and Exchange Commission to
file, execute and maintain a surety bond in compliance with § 303.051 (relating to surety bonds).

(e) [Every] A broker-dealer registered under section 301 of the act that is registered as a broker
or dealer with the [SEC] Securities and Exchange Commission shall maintain minimum net
capital and comply with the aggregate indebtedness requirements as set forth in Rule 15¢3-1 (17
CFR 240.15¢3-1) [(relating to net capital requirements for brokers and dealers)] promulgated
under the Securities Exchange Act of 1934.

§ 303.042, Investment adviser capital requirements.

[(a) Every investment adviser registered under section 301 of the act (70 P.S. § 1-301) shall
maintain at all times the following net worth requirements:
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(1) The following applies when an investment adviser has its principal place of business in
a state other than this Commonwealth.

(i) If the investment adviser currently is licensed as an investment adviser in the state in
which it maintains its principal place of business and is in compliance with that state's net
worth requirements, the net worth required by this section shall be the same as the net worth
requirement imposed by that state.]

(a) Net worth requirements.

(1) An investment adviser registered under section 301 of the act (70 P.S. § 1-301) with its
principal place of business in a state other than this Commonwealth shall meet the following
net worth requirements:

(i) The same as imposed by that state if the investment adviser is:

(A) Currently licensed as an investment adviser in the state in which it maintains its
principal place of business.

(B) In compliance with that state's net worth requirements.

(i1) If the investment adviser currently is not licensed as an investment adviser in the state in
which it maintains its principal place of business, the net worth required [by] under this section
[shall be] is the same as if the investment adviser had its principal place of business in this
Commonwealth.

(2) Except as provided in subsection [(e)} (d), an investment adviser registered as a broker-
dealer under section 301 of the act that has its principal place of business in this Commonwealth
[and also is registered as a broker-dealer under section 301 of the act] shall maintain [at all
times] a minimum net capital [of $25,000] required under Rule 15¢3-1 (17 CFR 240.15¢3-1)
(relating to net capital requirements for brokers or dealers).

(3) An investment adviser registered under section 301 of the act that has its principal place
of business in this Commonwealth and has custody of client funds or securities shall maintain [at
all times] a minimum net worth of $35,000 unless the investment adviser [meets any] has custody
solely as the result of one of the following:

(1) [The investment adviser has custody solely as a result of receiving fees directly deducted
from clients' funds or securities if] Holding HAS the authority to make withdrawals from
client accounts maintained by a qualified custodian to pay its advisory fee and the investment

adviser:

(A) Possesses written authorization from the client to deduct advisory fees from an account held
by a qualified custodian.



(B) Sends the qualified custodian written notice of the amount of the fee to be deducted from
the client's account.

(C) Sends the client a written invoice itemizing the fee, including any formulae used to calculate
the fee, the time period covered by the fee and the amount of assets under management on which
the fee was based.

(D) Notifies the Department in writing on Form ADYV that the investment adviser intends
to use the safeguards provided in subsection clauses (A)—(C).

(i1) [The investment adviser has custody solely as a result of serving| Serving SERVES as
a general partner, manager of a limited liability company or a person occupying a similar status or
performing a similar function which gives the investment adviser or its supervised person legal
ownership or access to client funds or securities [if] and the following conditions are met:

(A) The pooled investment vehicle is subject to audit at least annually and distributes its audited
financial statements which have been prepared by an independent certified public accountant in
accordance with generally accepted accounting principles to all limited partners, members or
beneficial owners within 120 days of the end of its fiscal year.

(B) The investment adviser:

(D) Hires an independent party to review all fees, expenses and capital withdrawals from the
accounts included in the pooled investment vehicle [prior to] before forwarding them to the
qualified custodian with the independent party's approval for payment.

(II) Sends written invoices or receipts to the independent party [which describe the amount of
the fees (including any formulae used to calculate the fees, the time period covered by the
fees and the amount of assets under management on which the fees were based),] describing:

(-a-) The amount of the fees, including any formulae used to calculate the fees, the time
period covered by the fees and the amount of assets under management on which the fees
were based.

(-b-) The expenses or capital withdrawals for the independent party to verify that payment of
the fees, expenses or capital withdrawals is in accordance with the documents governing the
operation of the pooled investment vehicle and any statutory requirements applicable thereto.

[(iii) The investment adviser has custody solely as a result of acting as trustee for a
beneficial trust in which the beneficial owners of the trust are a parent or step-parent;
grandparent or step-grandparent; spouse, brother or step-brother, sister or step-sister; or
grandchild or step-grandchild of the investment adviser.]

(III) Notifies the Department in writing on Form ADV that the investment adviser intends
to employ the use of the audit safeguards in subclauses (I) and (II).
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(4) An investment adviser that has its principal place of business in this Commonwealth and has
discretionary authority over client funds or securities but does not have custody of client funds or
securities shall maintain [at all times} a minimum net worth of $10,000{. An|, unless the
investment adviser [will not be deemed to be exercising discretion and subject to the
requirements of this paragraph when it] places trade orders with a broker-dealer under a third-
party trading agreement [if] and the following conditions are met:

(i) The investment adviser |has executed] executes a separate investment adviser contract
exclusively with its clients that acknowledges that a third-party agreement will be executed to

allow the investment adviser to effect securities transactions for the client in the client's broker-
dealer account.

(i) The investment adviser contract specifically states that the client does not grant discretionary
authority to the investment adviser and the investment adviser, in fact, does not exercise discretion
with respect to the account.

(iii) [A third-party trading agreement is executed between the| The investment adviser, the
client and the broker-dealer execute a third-party trading agreement which specifically limits
the investment adviser's authority in the client's broker-dealer account to the placement of trade
orders and deduction of investment adviser fees.

(5) An investment adviser that has its principal place of business in this Commonwealth and
accepts prepayment of advisory fees of more than 6 months in advance and more than $1,200 per
client shall maintain [at all times] a positive net worth.

(b) Notice to the Department.

(1) As a condition of the right to continue to transact business in this Commonwealth, an
investment adviser registered under the act shall notify],] the Department by the close of business
on the next business day[, the Commission] if the investment adviser's total net worth is less than
the minimum required net worth.

(2) Within 24 hours after transmitting the notice, the investment adviser shall file a report of its
financial condition including the following;

[(D)] (i) A proof of money balances of ledger accounts in the form of a trial balance.
[(2)] (ii) A computation of net worth.

[(3] (iii) An analysis of clients' securities and funds which are not segregated.

[(4)] (iv) A computation of the aggregate amount of clients' ledger debit balances.
[(3)] (v) A computation of the aggregate amount of clients' ledger credit balances.

{(6)} (vi) A statement as to the number of client accounts.
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[(c) For the purpose of this section, the following terms have the following meanings:

Custody—A person is deemed to have custody of client funds or securities if the person
directly or indirectly holds clients funds or securities, has any authority to obtain possession
of them or has the ability to appropriate them.

Independent party—A person who meets all of the following requirements:

(i) Is engaged by an investment adviser with respect to payment of fees, expenses or capital
withdrawals from a pooled investment vehicle in which the investment adviser has custody
solely as a result of serving as a general partner, manager of a limited liability company or a
person occupying a similar status or performing a similar function which gives the
investment adviser or its supervised person legal ownership or access to client funds or
securities.

(ii) Does not control, is not controlled by and is not under common control with the
investment adviser.

(iii) Within the preceding consecutive 12 month period, did not derive 5% or more of its
gross revenues from the investment adviser who hired the person to be an independent party,
including the amount to be received from the investment adviser under the terms of the
independent party engagement.

Net capital—The meaning set forth in 17 CFR 240.15¢3-1 (relating to net capital
requirements for brokers or dealers), promulgated under the Securities Exchange Act of
1934 (15 U.S.C.A. §§ 78a—78kk).

Net worth—The excess of assets over liabilities as determined by generally accepted
accounting principles reduced by the following:

(i) Prepaid expenses except items properly classified as current assets under generally
accepted accounting principles.

(ii) Deferred charges.

(iii) Goodwill, franchises, organizational expenses, patents, copyrights, marketing rights,
unamortized debt discount and expense and all other assets of an intangible nature.

(iv) Home furnishings, automobiles and any other personal items not readily marketable
in the case of an individual.

(v) Advances or loans to stockholders and officers in the case of a corporation; members
and managers in the case of a limited liability company; and advances or loans to partners
in the case of a partnership.

Pooled investment vehicle—
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(i) A limited partnership, limited liability company or an entity with a similar legal status
and performing similar functions.

(i) The term does not include an investment company that has filed a registration
statement under the Investment Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64).

Principal place of business—The meaning set forth in 17 CFR 275.203A-3(c) (relating to
definitions) promulgated under the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-1—
80b-21).

Qualified custodian—The following shall be considered qualified custodians for purposes
of this section:

(i) A bank as that term is defined in section 102(d) of the act (70 P.S. § 1-102(d)).
(ii) A Federally covered adviser as that term is defined in section 102(f.1) of the act.

(iii) A broker dealer registered with the Commission under section 301 of the act (70 P.S.
§ 1-301).

Supervised person—A person who meets the definition in section 202(a)(25) of the
Investment Advisers Act of 1940 (15 U.S.C.A. § 80b-2(a)(25)).

(d)] (c) Appraisals. For investment advisers registered or required to be registered under the act,
the [Commission| Department may require that a current appraisal be submitted to establish the
worth of an asset being calculated under the net worth formulation.

[(e)] (@) Exception. The requirements of subsection (a)(2) do not apply o an investment adviser
that has its principal place of business in this Commonwealth and [also] is registered as a broker-
dealer under section 15 of the Securities Exchange Act of 1934 (15 U.S.C.A. § 770} if the broker-
dealer is one of the following:

(1) Subject to, and in compliance with, [SEC] Rule 15¢3-1.

(2) A member of a National Seeurities-Exchange SECURITIES EXCHANGE whose members
are exempt from [SEC] Rule 15¢3-1 under subsection (b)(2) [thereof] and the broker-dealer is in
compliance with all rules and practices of the exchange imposing requirements with respect to
financial responsibility and the segregation of funds or securities carried for the account of
customers.

§ 303.051. Surety bonds.

(a) [The following applies with respect to the filing of a surety bond with the Commission
by an investment adviser] A surety bond shall be:
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(1) [An investment adviser that has its principal place of business in this Commonwealth
and does not meet the minimum net worth requirements of § 303.042 (relating to investment
adviser capital requirements) may, by order of the Commission, have and maintain a surety
bond in the amount of the net worth deficiency rounded up to the nearest $5,000. The surety
bond shall be filed with the Commission]| Filed with the Department on Uniform Surety Bond
Form (Form U-SB) or successor form [thereto; shall be subject to the claims of all clients of
the investment adviser regardless of the client's state of residence; and shall be issued].

(2) Subject to the claims of all clients regardless of the client's state of residence.
(3) Issued by a person licensed to issue surety bonds in this Commonwealth.

[(2)] (b) An investment adviser that has its principal place of business in a state other than this
Commonwealth shall comply with [paragraph (1)] subsection (a) unless the investment adviser
[meets the following qualifications] is:

[(i) Is registered] (1) Registered as an investment adviser in that state.

[(ii) Is in] (2) In compliance with the applicable net worth and bonding requirements of the state
in which it maintains its principal place of business.

[(3) For purposes of this section, the term “principal place of business” has the same
meaning as set forth in 17 CFR 275.203A-3(c¢) (relating to definitions) promulgated under
the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).]

(c) An investment adviser that has its principal place of business in this Commonwealth
and does not meet the minimum net worth requirements of § 303.042 (relating to investment
adviser capital requirements) shall, if required by the Department, have and maintain a
surety bond in the amount of the net worth deficiency rounded up to the nearest $5,000.

[(b)] (d) A broker-dealer registered under the act but not registered as a broker or dealer under
the Securities Exchange Act of 1934 [(15 U.S.C.A. §§ 78a—78kk) may, by order of the
Commission] (15 U.S.C.A. §§ 78a—78pp) shall, as required by the Department, be permitted
to have and maintain for the registration period a surety bond in the amount of the net capital
deficiency rounded up to the nearest $5,000. [The surety bond shall:

(1) Be filed with the Commission on Form U-SB or successor form thereto.

(2) Be subject to the claims of all clients of the broker-dealer regardless of the client's state
of residence.

(3) Be issued by a person licensed to issue surety bonds in this Commonweaith.

(¢) Upon request of the Commission] (e) On request of the Department, a broker-dealer or
investment adviser shall provide evidence of the existence of a surety bond.
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CHAPTER 304. POSTREGISTRATION PROVISIONS
§ 304.011. Broker-dealer required records.

[(a) Every broker-dealer registered under section 301 of the act (70 P.S. § 1-301) shall
make and keep the records required to be maintained as described in Rule 17a-3 (17 CFR
240.17a-3) (relating to records to be made by certain exchange members, brokers and
dealers) adopted under the Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—78KkK).|

(a) Books and records.

(1) Every broker-dealer registered under section 301 of the act (70 P.S. § 1-301) shall make
and Keep the records required to be maintained as described in Rule 17a-3 (17 CFR 240.17a-
3) (relating to records to be made by certain exchange members, brokers and dealers)
adopted under the Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—78pp).

(2) If a broker-dealer registered under the act and not registered as a broker or dealer
with the Securities and Exchange Commission fails to make and keep current the books and
records required under this section, the broker-dealer shall:

(i) Notify the Department immediately.

(ii) File a report with the Department, within 24 hours after filing the notice with the
Department, stating what steps have been taken and are being taken to fully comply with
this section.

[(c)] (b) Records of complaints.

(1) Every broker-dealer registered under the act shall make, keep and preserve [either a] one of
the following:

(i) A separate file of written complaints of customers and actions taken by the broker-dealer in
response [thereto, or a].

(ii) A separate record of the complaints and a clear reference to the files containing the
correspondence connected with the complaint maintained by the broker-dealer. [A “complaint”
shall be deemed to include]

(2) For purposes of this section, a complaint includes a written statement of a customer or a
person acting on behalf of a customer or a written notation of verbal communication alleging a
grievance involving the purchase or sale of securities, the solicitation or execution of a transaction
or the disposition of securities or funds of the customer.
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(3) A registered broker-dealer that also is registered as a broker or dealer with the [SEC shall
be deemed to be] Securities and Exchange Commission is considered in compliance with the
requirements of this subsection if it maintains records of customer complaints as [prescribed by
applicable SEC| required under applicable Securities and Exchange Commission rules.

[(d) The records required to be maintained under this section shall be retained and
preserved for the period of time designated in Rule 17a-4 (17 CFR 240.17a-4) (relating to
records to be preserved by certain exchange members, brokers and dealers) promulgated
under the Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—78kk) and made easily
accessible for inspection by the Commission or its representatives. The retention and
preservation of records as required in this section may be upon microfilm, microfiche, or
any similar medium; electronic or digital storage medium; computer disks or tapes or other
similar recording process if adequate facilities are maintained for the examination of the
facsimiles and if enlargements or paper copies of the facsimiles can be provided promptly
upon reasonable request of the Commission or its representatives.]

(¢) Retention. The records required to be maintained under this section:

(1) Shall be retained and preserved for the period of time designated in Rule 17a-4 (17
CFR 240.17a-4) (relating to records to be preserved by certain exchange members, brokers
and dealers) promulgated under the Securities Exchange Act of 1934.

(2) Shall be made easily accessible for inspection by the Department or its representatives.

(3) May be retained and preserved as:

(i) Microfilm, microfiche or any similar medium.

(ii} Electronic or digital storage medium.

(iii) Computer disks or tapes, or other similar recording process if adequate facilities are
maintained for the examination of the facsimiles and if enlargements or paper copies of the
facsimiles can be provided promptly on reasonable request of the Department or its
representatives.

§ 304.012. Investment adviser required records.

(a) Except as provided in subsection (j), every investment adviser registered under the act shall
make and keep true, accurate and current the following books, ledgers and records:

(1) A journal or journals, including cash receipts and disbursements records, and any other
records of original entry forming the basis of entries in any ledger.

(2) General and auxiliary ledgers (or other comparable records) reflecting asset, liability,
reserve, capital, income and expense accounts.
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(3) A memorandum of each order given by the investment adviser for the purchase or sale of
any security, of any instruction received by the investment adviser from the client concerning the
purchase, sale, receipt or delivery of a particular security, and of any modification or cancellation
of [any such]| the order or instruction. [The memoranda shall show the terms and conditions
of the order, instruction, modification or cancellation; shall identify the person connected
with the investment adviser who recommended the transaction to the client and the person
who placed the order; and shall show the account for which entered, the date of entry, and
the bank, broker-dealer by or through whom executed where appropriate. Orders entered
pursuant to the exercise of discretionary power shall be so designated.] The memorandum
must:

(i) Show the terms and conditions of the order, instruction, modification or cancellation.

(ii) Identify the person connected with the investment adviser who recommended the
transaction to the client and the person who placed the order.

(iif) Show the account for which entered, the date of entry and the bank, broker-dealer by
or through whom executed, if appropriate.

(iv) Designate orders entered under the exercise of discretionary power.

(4) [All check] Check books, bank statements, canceled checks and cash reconciliations of the
investment adviser.

(5) [All bills] Bills or statements {or copies of), paid or unpaid, relating to the investment
adviser's business as an investment adviser.

(6) [ANl trial] Trial balances, financial statements, net worth computation[,] and internal audit
working papers relating to the investment adviser's business as an investment adviser.

(7) Originals of [all] written communications received and copies of [alll written
communications sent by the investment adviser relating to one or more of the following:

(1) [Any] A recommendation made or proposed to be made and any advice given or proposed
to be given.,

(ii) {Any]| A receipt, disbursement or delivery of funds or securities.
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(iii) The placing or execution of [any] an order to purchase or sell any security, except that an
investment adviser:

(A) Is not required to keep any unsolicited market letters and other similar communications of
general public distribution not prepared by or for the investment adviser.

(B) With respect to [any] a notice, circular or other advertisement offering any report, analysis,
publication or other investment advisory service sent by the investment adviser to more than [10]
ten persons (including transmission by electronic means), the following apply:

() The investment adviser is not required to keep a record of the names and addresses of the
persons to whom it was sent [except, that if].

(II) If the notice, circular or advertisement is distributed to persons named on any list, the
investment adviser shall retain with the copy of the notice, circular or advertisement a
memorandum describing the list and its source.

(8) A list or other record of all accounts which list identifies the accounts in which the
investment adviser is vested with any discretionary power with respect to the funds, securities or
transactions of any client.

(9) A copy of all powers of attorney and other evidences of the granting of any discretionary
authority by any client to the investment adviser.

(10) A copy in writing of each agreement entered into by the investment adviser with [any] a
client, and all other written agreements otherwise relating to the investment adviser's business as
an investment adviser.

[(11) A file containing a copy of each notice, circular, advertisement, newspaper article,
investment letter, bulletin, or other communication including by electronic media that the
investment adviser circulates or distributes, directly or indirectly, to two or more persons
(other than persons connected with the investment adviser), and if the notice, circular,
advertisement, newspaper article, investment letter, bulletin, or other communication
including by electronic media recommends the purchase or sale of a specific security and
does not state the reasons for the recommendation, a memorandum of the investment adviser
indicating the reasons for the recommendation.]

(11) A file containing:

(i) A copy of each notice, circular, advertisement, newspaper article, investment letter,
bulletin or other communication including by electronic media that the investment adviser
circulates or distributes, directly or indirectly, to two or more persons, other than persons

connected with the investment adviser.

(ii) A memorandum of the investment adviser indicating the reasons for the
recommendation if the notice, circular, advertisement, newspaper article, investment letter,
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bulletin or other communication including by electronic media recommends the purchase or
sale of a specific security and does not state the reasons for the recommendation.

(12) Records of transactions as follows:

(i) A record of every transaction in a security in which the investment adviser or investment
adviser representative of the investment adviser has, or by reason of any transaction acquires, any
direct or indirect beneficial ownership except:

(A) Transactions effected in any account over which [neither] the investment adviser [nor any|
or an investment adviser representative of the investment adviser [has any] does not have direct
or indirect influence or control.

(B) Transactions in securities which are direct obligations of the United States. The record
[shall] must state:

(I) The title and amount of the security involved; the date and nature of the transaction (that is,
purchase, sale or other acquisition or disposition).

(IT) The price at which it was effected.

(1) The name of the broker-dealer or bank with or through whom the transaction was effected.

(if) The record may also contain a statement declaring that the reporting or recording of any
transaction will not be construed as an admission that the investment adviser or investment adviser

representative has any direct or indirect beneficial ownership in the security.

(iii) A transaction shall be recorded not later than 10 days after the end of the calendar quarter
in which the transaction was effected.

[(iv) For purposes of this paragraph, the following terms have the following meanings:

(A) Investment adviser representative—A partner, officer or director of the investment
adviser; any employe who participates in any way in the determination of which
recommendations shall be made; any employe of the investment adviser who, in connection
with assigned duties, obtains any information concerning which securities are being
recommended prior to the effective dissemination of the recommendations; and any of the
following persons who obtain information concerning securities recommendations being
made by the investment adviser prior to the effective dissemination of the recommendations:

(1) Any person in a control relationship to the investment adviser.

(IT) Any affiliated person of a controlling person.

(II1) Any affiliated person of an affiliated person.
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(B) Control—The power to exercise a controlling influence over the management or
policies of a company, unless the power is solely the result of an official position with the
company. A person who owns beneficially, either directly or through one or more controlled
companies, more than 25% of the voting securities of a company shall be presumed to control
the company.

(V)] (iv) An investment adviser shall implement adequate procedures and use reasonable
diligence to obtain promptly reports of all transactions required to be recorded.

{13) Records of transactions by investment advisers primarily engaged in a business other than
advising clients as follows:

(i) Notwithstanding paragraph (12), [when] if the investment adviser is primarily engaged in a
business or businesses other than advising investment advisory clients, a record shall be
maintained of every transaction in a security in which the investment adviser or any investment
adviser representative of the investment adviser has, or by reason of any transaction acquires, any
direct or indirect beneficial ownership, except transactions:

(A) Effected in [any] an account over which [neither] the investment adviser [nor any] or an
investment adviser representative of the investment adviser [has any] does not have direct or
indirect influence or control.

(B) In securities which are direct obligations of the United States. The record [shall] must state:

(1) The title and amount of the security involved.

(II) The date and nature of the transaction (that is, purchase, sale, or other acquisition or
disposition).

(II) The price at which it was effected, and the name of the broker-dealer or bank with or
through whom the transaction was effected.

(ii) The record may also contain a statement declaring that the reporting or recording of any
transaction will not be construed as an admission that the investment adviser or investment adviser
representative has any direct or indirect beneficial ownership in the security.

|(iii) A transaction shall be recorded not later than 10 days after the end of the calendar
quarter in which the transaction was effected.

(iv) An investment adviser is “primarily engaged in a business or businesses other than
advising investment advisory clients” when, for each of its most recent 3 fiscal years or for
the period of time since organization, whichever is lesser, the investment adviser derived, on
an unconsolidated basis, more than 50% of the following:

(A) Its total sales and revenues.
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(B) Its income (or loss) before income taxes and extraordinary items, from other business
or businesses.

(v) For purposes of this paragraph, the following terms have the following meanings:

(A) Investment adviser representative—When used in connection with a company primarily
engaged in a business or businesses other than advising investment advisory clients, the term
means any partner, officer, director or employe of the investment adviser who participates
in any way in the determination of which recommendations shall be made; any employe who,
in connection with assigned duties, obtains information concerning which securities are
being recommended prior to the effective dissemination of the recommendations; and any of
the following persons who obtain information concerning securities recommendations being
made by the investment adviser prior to the effective dissemination of the recommendations
as follows:

(I) Any person in a control relationship to the investment adviser.
(II) Any affiliated person of a controlling person.
(1H1) Any affiliated person of an affiliated person.

(B) Control—The power to exercise a controlling influence over the management or
policies of a company, unless the power is solely the result of an official position with the
company. A person who owns beneficially, either directly or through one or more controlled
companies, more than 25% of the voting securities of a company shall be presumed to control
the company.

(vi)] (iii) An investment adviser shall implement adequate procedures and use reasonable
diligence to promptly obtain reports of all transactions required to be recorded.

(14) A copy of [each] the written statement and [each] the amendment or revision, given or
sent to [any] a client or prospective client of the investment adviser under § 404.011 (relating to
investment adviser brochure disclosure), and a record of the dates that [each] the written statement,
and [each] the amendment or revision, was given, or offered to be given, to [any] a client or
prospective client who subsequently becomes a client.

(15) [For each client that was obtained by the adviser by means of a solicitor to whom a
cash fee was paid by the adviser shall maintain the following| If the adviser obtained a client
by means of a solicitor to whom the adviser paid a cash fee:

(i) Evidence of a written agreement to which the adviser is a party related to the payment of the
fee.

(i1) A signed and dated acknowledgment of receipt from the client evidencing the client's receipt
of the investment adviser's disclosure statement and a written disclosure statement of the solicitor.
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(iii) A copy of the solicitor’s written disclosure statement if required [by] under § 404.012
(relating to cash payment for client solicitation).

[(iv) For purposes of this paragraph, the term “solicitor” means any person or entity who,
for compensation, directly or indirectly solicits any client for, or refers any client to, an
investment adviser.]

(16) [AIl accounts] Accounts, books, internal working papers, and any other records or
documents [that are necessary] to form the basis for, or demonstrate the calculation of, the
performance or rate of return of all managed accounts or securities recommendations in any notice,
circular, advertisement, newspaper article, investment letter, bulletin[,] or other communication|,
including but not limited to,]:

(i) Includes electronic media that the investment adviser circulates or distributes, directly or
indirectly, to two or more persons [(other than persons connected with the investment adviser)
except], other than persons connected with the investment adviser.

(ii) Except that, with respect to the performance of managed accounts, the retention of all
account statements, if they reflect all debits, credits|,] and other transactions in a client's account
for the period of the statement, and all worksheets necessary to demonstrate the calculation of the
performance or rate of return of all managed accounts {shall be deemed] will be considered to
satisfy the requirements of this paragraph.

(17) A file containing a copy of [all] the written communications received or sent regarding any
litigation involving the investrnent adviser or [any] an investment adviser representative or
employe, and regarding [any] the written customer or client complaint.

(18) Written information about [each] an investment advisory client that is the basis for making
[any] a recommendation or providing [any] investment advice to the client.

(19) Written procedures to supervise the activities of [employes] employees and investment
adviser representatives that are reasonably designed to achieve compliance with applicable
securities laws and regulations.

(20) A file containing a copy of [each document (other than any notices of general
dissemination) that was] the documents, other than notices of general dissemination, that
were filed with or received from [any] a state or Federal agency or self-regulatory organization
and that pertains to the registrant or its investment adviser representatives as that term is defined
in [paragraph (12)] § 102.021(a) (relating to definitions), which file [should contain, but is not
limited to,] may include all applications, amendments, renewal filings and correspondence.

(21) A copy, with original signatures of the investment adviser's appropriate signatory and
the investment adviser representative, of the initial Form U-4 and the amendment to
Disclosure Reporting Pages (DRPs U-4) shall be retained by the investment adviser filing on
behalf of the investment adviser representative and made available for inspection on
regulatory request.
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(22) A ledger or other listing of all securities or funds held or obtained in this manner if
the adviser has inadvertently held or obtained a client's securities or funds and returned
them to the client within 3 business days or has forwarded third-party checks within 24 hours
under the definition of “custody” in § 102.021(a), which ledger or other listing includes the
following information:

(i) The issuer.

(ii) The type of security and series.

(iii) The date of issue.

(iv) The denomination, interest rate and maturity date for debt instruments.

(v) The certificate number, including alphabetical prefix or suffix.

(vi) The name in which the security is registered.

(vii) The date given to the adviser.

(viii) The date sent to client or sender.

(ix) The form of delivery to client or sender, or copy of the form of delivery to client or
sender.

(x) The mail confirmation number, if applicable, or confirmation by client or sender of the
fund's or security's return.

(23) Written acknowledgements of receipts obtained from clients under § 404.012(b)(5)
and copies of the disclosure documents provided to clients by solicitors under § 404.012(b)(4).

(24) Written procedures relating to the business and continuity plan required under §
304.071 (relating to business continuity and succession planning).

(b) For purposes of subsection (a)(12) and (13):

(1) A transaction shall be recorded not later than 10 days after the end of the calendar
quarter in which the transaction was effected.

(2) An investment adviser is “primarily engaged in a business or businesses other than
advising investment advisory clients” when, for each of its most recent 3 fiscal years or for
the time since organization, whichever is less, the investment adviser derived, on an
unconsolidated basis, more than 50% of the following from other business or businesses:

(i) Total sales and revenues.
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(ii) Income, or loss, before income taxes and extraordinary items.

(3) An investment adviser shall implement adequate procedures and use reasonable
diligence to promptly obtain reports of all transactions required to be recorded.

[(b)] (¢) If an investment adviser subject to subsection (a) has custody [or possession of
securities or funds of any client], the records required to be made and kept [by] under subsection
(a) also [shall] include:

(1) A journal or other record showing all purchases, sales, receipts and deliveries of securities
(including certificate numbers) for all accounts and all other debits and credits to the accounts.

(2) A separate ledger account for each client showing all purchases, sales, receipts and deliveries
of securities, the date and price of each purchase and sale, and all debits and credits.

(3) [Copies] A copy of confirmations of all transactions effected by or for the account of any
client.

(4) A record for each security in which any client has a position, which record shall show the
name of each client having any interest in each security, the amount or interest of each client, and
the location of each security.

(5) A copy of documents executed by the client, including a limited power of attorney,
under which the adviser is authorized or permitted to withdraw a client's funds or securities
maintained with a custodian on the adviser's instruction to the qualified custodian.

(6) A copy of each of the client's quarterly account statements, as generated and delivered
by the qualified custodian. If the adviser also generates a statement that is delivered to the
client, the adviser shall also maintain copies of the statements along with the date the
statements were sent to the clients.

(7) If an investment adviser has custody because it advises a pooled investment vehicle and
is relying on the exception from the minimum net worth requirement in § 303.042(a)(3)(ii),
the adviser shall also keep:

(i) True, accurate and current account statements.

(ii) Documentation of the date of the audit.

(iii) A copy of the audited financial statements.

(iv) Evidence of the mailing of the audited financial to all limited partners, members or
other beneficial owners within 120 days of the end of its fiscal year.
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(8) Records relating to the adviser's appointment as trustee and the identities of the
beneficial owners of the trust if an investment adviser acts as trustee for a beneficial trust
under § 102.021(a).

[(c) Every] (d) An investment adviser subject to subsection (a) that [renders any] gives
investment supervisory or management service to fany] a client shall, with respect to the portfolio
being supervised or managed and to the extent that the information is reasonably available to or
obtainable by the investment adviser, make and keep true, accurate and current:

(1) [Records showing separately] A separate record for each client showing the securities
purchased and soid, and the date, amount and price of each purchase and sale.

(2) For each security in which any client has a current position, information from which the
investment adviser can promptly furnish the name of each client, and the current amount or interest
of the client.

t(d)] (e) Books or records required [by] under this section may be maintained by the investment
adviser so that the identity of [any] a client to whom the investment adviser [renders] gives
investment supervisory services is indicated by numerical or alphabetical code or some similar
designation.

[(e) Every] (f) An investment adviser subject to subsection (a) shall [preserve the following
records in the manner prescribed] maintain:

(1) [The books] Books and records required to be made under subsections (a), (b) and (c)}{1)
(except for books and records required to be made under subsection (a)(11) and [(a)}(16)), shall be
maintained and preserved] (16)), in an easily accessible place for at least 5 years from the end
of the fiscal year during which the last entry was made on record, the first 2 years being in the
principal office of the investment adviser.

(2) Partnership articles and any amendments, articles of incorporation, charters, minute books,
and stock certificate books of the investment adviser and of any predecessor, [shall be
maintained] in the principal office of the investment adviser [and preserved until] for at least 3
years after termination of the enterprise.

(3) Books and records required to be made under subsection (a)(11) and [(18) shall be
maintained and preserved] (16) in an easily accessible place for at least 5 years, the first 2 years
being in the principal office of the investment adviser, from the end of the fiscal year during which
the investment adviser last published or otherwise disseminated, directly or indirectly, the notice,
circular, advertisement, newspaper article, investment letter, bulletin or other communication
including by electronic media.

[(4) Books and records required to be made under subsection (a)(19) and (22) shall be
maintained and preserved in an easily accessible place for at least 5 years, the first 2 years
being in the principal office of the investment adviser, from the end of the fiscal year during
which the investment adviser last published or otherwise disseminated, directly or indirectly,
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the notice, circular, advertisement, newspaper article, investment letter, bulletin or other
communication including by electronic media.

(5)] (4) Notwithstanding other record preservation requirements of this section, the following
records or copies [shall be required to be maintained] at the business location of the investment
adviser from which the customer or client is being provided or has been provided with investment
advisory services:

(1} Records required to be preserved under subsections {a)(3), (7)—(10), (14}{—], (15), (17)—
(19) and (22)—(24), (b) and (c).

(i1) Records or copies required under subsection (a)(i11) and (16) which records or related
records identify the name of the investment adviser representative providing investment advice
from that business location, or which identify the business [locations'] location's physical address,
mailing address, [electronic mailing] e-mail address or telephone number.

[(D] () An investment adviser subject to subsection (a), before ceasing to do business as an
investment adviser, shall [arrange|:

(1) Arrange and be responsible for the preservation of the books and records required to be
maintained and preserved under this section for the remainder of the period specified in this
section[, and shall notify the Commission].

(2) Notify the Department in writing of the exact address where the books and records will be
maintained during the period.

[(2) The requirements for the storage of records are as follows:

(1) Records required to be maintained and preserved under this section may be
immediately produced or reproduced by photograph on film or, as provided in paragraph
(2) on magnetic disk, tape or other computer storage medium, and be maintained and
preserved for the required time in that form. If records are produced or reproduced by
photographic film or computer storage medium, the investment adviser shall:

(i) Arrange the records and index the films or computer storage medium so as to permit
the immediate location of any particular record.

(ii) Be ready at all times to provide, and promptly provide, any facsimile enlargement of
film or computer printout or copy of the computer storage medium which the Commission

by its examiners or other representatives may request.

(iif) Store separately from the original one other copy of the film or computer storage
medium for the time required.
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(iv) With respect to records stored on computer storage medium, maintain procedures for
maintenance and preservation of, and access to, records so as to reasonably safeguard
records from loss, alteration or destruction.

(v) With respect to records stored on photographic film, at all times have available for the
Commission's examination of its records under section 304(a) of the act (70 P.S. § 1-304(a))
facilities for immediate, easily readable projection of the film and for producing easily
readable facsimile enlargements.

(2) An investment adviser may maintain and preserve on computer tape or disk or other
computer storage medium records which, in the ordinary course of the adviser's business,

are created by the adviser on electronic media or are received by the adviser solely on
electronic media or by electronic data transmission.

(h) For purposes of this section, the following terms have the following meanings:

Client—Any person to whom the investment adviser has given investment advice for which
the investment adviser has received compensation.

Investment supervisory services—The giving of continuous advice as to the investment of
funds on the basis of the individual needs of each client. Discretionary power does not include
discretion as to the price at which or the time when a transaction is or is to be effected, if,
before the order is given by the investment adviser, the client has directed or approved the
purchase or sale of a definite amount of the particular security.

Principal place of business—The meaning set forth in 17 CFR 275.203A-3(c) (relating to
definitions) promulgated under the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-1—
80b-21).]

(h) Record storage requirements are as follows:

(1) Records required to be maintained and preserved for the required time by this section
shall:

(i) Be able to be immediately produced or reproduced.

(ii) Be maintained and preserved in at least one of the following manners:

(A) Paper or hard copy form, as those records are kept in their original form.
(B) Micrographic media, including microfilm, microfiche or any similar medium.

(C) Electronic storage media, including any digital storage medium or system that meets
the terms of this section.

(2) The investment adviser shall:
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(i) Arrange and index the records in a way that permits easy location, access and retrieval
of any particular record.

(ii) Provide promptly any of the following which the Department by its examiners or other
representatives may request:

(A) A legible, true and complete copy of the record in the medium and format in which it
is stored.

(B) A legible, true and complete printout of the record.
(C) A means to access, view and print the records.

(iii) Store separately from the original a copy of the record for the time required for
preservation of the original record.

(3) For records created or maintained on electronic storage media, the investment advisor
shall establish and maintain procedures to:

(i) Maintain and preserve the records to reasonably safeguard them from loss, alteration
or destruction.

(ii) Limit access to the records to properly authorized personnel and the Department,
including its examiners and other representatives.

(iii) Reasonably ensure that any reproduction of a nonelectronic original record on
electronic storage media is complete, true and legible when retrieved.

(i) [Any] A book or other record made, kept, maintained and preserved in compliance with
Rules 17a-3 (17 CFR 240.17a-3) (relating to records to be made by certain exchange members,
brokers and dealers) and 17a-4 (17 CFR 240.17a-4) (relating to records to be preserved by certain
exchange members, brokers and dealers) under the Securities Exchange Act of 1934 (15 U.S.C.A.
§§ 78a—|78kk] 78pp), which is substantially the same as the book or other record required to be
made, kept, maintained and preserved under this section, [shall be deemed] is considered to be
made, kept, maintained and preserved in compliance with this section.

(j) The requirements of this section do not apply to an investment adviser registered under
section 301 of the act (70 P.S. § 1-301) that meets the following conditions:

(1) Has its principal place of business in a state other than this Commonwealth.
(2) Is licensed as an investment adviser in the state where it has its principal place of business.

(3) Is in compliance with the recordkeeping requirements of the state in which it has its principal
place of business.
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§ 304.021. Broker-dealer required financial reports.

(a) [Every] A broker-dealer registered under the act [which is] but not registered as a broker or
dealer with the [United States| Securities and Exchange Commission [(SEC)] under the Securities
Exchange Act of 1934 (15 U.S.C.A. §§ 78a—{78kk| 78pp) shall file annually with the
[Commission] Department a report [consisting of] which includes a statement of financial
condition as of the end of its fiscal year and an income statement for the year then ended.

(b) The annual report of financial condition filed under this section shall be prepared in
accordance with generally accepted accounting principles and accompanied by an auditor's report
containing an unqualified opinion of an independent certified public accountant. The accountant
shall submit as a supplementary opinion comments, based [upon] on the audit, as to material
inadequacies found to exist in the accounting system, the internal accounting controls and
procedures taken for safeguarding securities and shall indicate corrective action taken or proposed.

(c) A broker-dealer registered under the act {which also is] and registered as a broker or dealer
with the [SEC] Securities and Exchange Commission shall provide the [Commission]
Department, within 5 days of receipt of a written or electronic request, a copy of any financial
statement, financial report or other financial information required [by SEC] under Securities and
Exchange Commission rules or the rules of a National securities association or National securities

exchange registered-with-the {SEC] Seeurities-and-Exchange Commission of which the applicant

is a member.

(d) The report required [by this section] under subsection (a) shall be filed within 120 days
following the end of the broker-dealer’s fiscal year.

§ 304.022. Investment adviser required financial reports.

[(2) Except as provided in subsections (b) and (c), the following investment advisers
registered under section 301 of the act (70 P.S. § 1-301) shall file the following reports of
financial condition with the Commission within 120 days of the investment adviser's fiscal
year end:

(1) An investment adviser that has custody of client funds or securities or requires
prepayment of advisory fees 6 months or more in advance and in excess of $1,200 per client
shall file with the Commission an audited balance sheet as of the end of its fiscal year. The
balance sheet shall be prepared in accordance with generally accepted accounting principles
and contain an unqualified opinion of an independent certified public accountant. The
accountant shall submit, as a supplementary opinion, comments based on the audit as to
material inadequacies found to exist in the accounting system, the internal accounting
controls and procedures for safeguarding securities and funds, and shall indicate corrective
action taken or proposed.

(2) An investment adviser who has discretionary authority over client funds or securities,

but not custody, shall file with the Commission a balance sheet as of the end of its fiscal year.
The balance sheet need not be audited but shall be prepared in accordance with generally
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accepted accounting principles. The balance sheet shall contain a representation by the
investment adviser that it is true and accurate.

(b) The requirements of subsection (a) do not apply to an investment adviser registered
under section 301 of the act whose principal place of business is in a state other than this
Commonwealth if the investment adviser meets the following conditions:

(1) Is registered in the state in which it maintains its principal place of business.

(2) Is in compliance with the financial reporting requirements of the state in which it
maintains its principal place of business.

(3) Has not taken custody of assets of any client residing in this Commonwealth at any
time during the preceding 12 month period.

(c) When an investment adviser registered under section 301 of the act inadvertently held
or obtained a client's securities or funds and returned them to the client within 3 business
days or has forwarded third party checks within 24 hours, the investment adviser will not be
deemed to have custody and subject to the requirements of subsection (a) if the investment
adviser maintains records which contains the following information about the securities or
funds returned to the client:

(1) If a security:

(i) The name of the issuer.

(ii} The type of security.

(iii) The date of issuance.

(iv) A certificate number or other identifying information.

(v) The denomination, interest rate and maturity date applicable to a debt security.

(vi) The name in which the securities are registered.

(2) If funds:

(i) The name of the payee or beneficial owner.

(ii) The check number, transmittal number, payor name and address and any other
identifying information.

(3) The date on which the funds or securities were received by the investment adviser.
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(4) The date on which the funds or securities were sent by the investment adviser to the
client.

(5) The form of delivery used by the investment adviser to transmit the funds or securities
to the client and a copy of written confirmation of receipt of the funds or securities by the
client.

(d) For purposes of this section, the following term has the following meaning:

Principal place of business—The meaning set forth in 17 CFR 275-203A-3(c) (relating to
definitions) promulgated under the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-1—
80b-21).]

(a) An investment adviser registered under section 301 of the act (70 P.S. § 1-301) that has
custody of client funds or securities or requires prepayment of advisory fees 6 months or
more in advance and in excess of $1,200 per client shall file with the Department an audited
balance sheet as of the end of its fiscal year with the following conditions:

(1) The balance sheet shall be prepared in accordance with generally accepted accounting
principles and contain an unqualified opinion of an independent certified public accountant.

(2) The accountant shall submit, as a supplementary opinion, comments based on the audit
as to material inadequacies found to exist in the accounting system, the internal accounting
controls and procedures for safeguarding securities and funds, and shall indicate corrective
action taken or proposed.

(b) An investment adviser registered under section 301 of the act that has discretionary
authority over client funds or securities, but not custody, shall file with the Department a
balance sheet as of the end of its fiscal year with the following conditions:

(1) The balance sheet is not required to be audited but shall be prepared in accordance
with generally accepted accounting principles.

(2) The balance sheet must contain a representation by the investment adviser that it is
true and accurate.

(¢) A sole proprietor registered under section 301 of the act required to file an affirmative
statement under § 303.012(c)(3) (relating to investment adviser registration procedure) shall
file with the Department an affirmative statement as of the end of its fiscal year.

(d) Except as provided in subsections (e) and (f), investment advisers required to file the

reports of financial condition set forth in subsections (a)—(c) shall file the reports with the
Department within 120 days of the investment adviser's fiscal year end.
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(e) The requirements of subsection (d) do not apply to an investment adviser registered
under section 301 of the act whose principal place of business is in a state other than this
Commonwealth if the investment adviser:

(1) Is registered in the state in which it maintains its principal place of business.

(2) Is in compliance with the financial reporting requirements of the state in which it
maintains its principal place of business.

(3) Has not taken custody of assets of any client residing in this Commonwealth at any
time during the preceding 12-month period.

(f) The requirements of subsection (d) do not apply to an investment adviser registered
under section 301 of the act who:

(1) Has custody of client funds or securities solely as a result of activities set forth in §
303.042(a)(3) (relating to investment adviser capital requirements).

(2) Is in compliance with the requirements set forth in § 303.042(a)(3).
§ 304.041. Examinations of broker-dealers and investment advisers.

(a) In the conduct of an examination authorized under section 304(d) of the act (70 P.S. § 1-
304(d)), every broker-dealer and investment adviser registered under the act [shall]:

(1) Shall honor all requests by representatives of the [Commission] Department to have
physical access to all areas of the office which is the subject of the examination [and, upon
request, shall permit them].

(2) Shall permit the Department to review and examine the files in the physical place where
the files routinely are maintained on request.

[In complying with a request,] (3) May accompany the representatives of the Department
themselves or through a representative of the broker-dealer or investment adviser [may
accompany the representatives of the Commission].

(b) Files referred to in subsection (a) include[, but are not limited to,] books, ledgers, accounts,
records[,] and electronic files required to be kept by broker-dealers and investment advisers in
accordance with this chapter, rules of the [United States] Securities and Exchange Commission
[or] and rules of a Natlonal Seeaﬂﬂes—E*eh&age SECURITIES EXCHANGE or Natlonal
securities association reg : ; g G I
and any document reasonably relatcd to these requlred records

§ 304.051. Broker-dealer compensation.
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[No] (a) A broker-dealer registered under the act may not charge or receive commissions or
other compensation in connection with the purchase or sale of securities [unless the compensation
is fair and reasonable and is determined on an equitable basis, adequately disclosed to each
customer in writing at or prior to final confirmation|.

(b) The prohibition contained in subsection (a) does not apply if the compensation is:
(1) Fair and reasonable.

(2) Determined on an equitable basis.

(3) Adequately disclosed to each customer in writing at or before final confirmation.

(¢) Compensation which complies with the Conduct Rules of [the National Association of
Securities Dealers, Inc. shall be deemed] FINRA will be considered fair and reasonable and,
unless otherwise required to be disclosed in writing by the Conduct Rules, [need not be] does not
need to be disclosed in writing.

§ 304.061. Free credit balances.

[No broker-dealer registered or required to register under the act may use funds arising
out of a free credit balance carried for the account of a customer in connection with the
operation of the business of the broker-dealer unless the broker-dealer has established
adequate procedures under which each customer for whom a free credit balance is carried
will be given or sent, together with or as a part of the customer's statement of account,
whenever sent but not less frequently than once every 3 months, a written statement
informing the customer of the amount due to the customer by the broker-dealer on the date
of the statement and containing a written notice that:

(1) Funds are not segregated and may be used in the business of the broker-dealer.
(2) Funds are payable on the demand of the customer.

For the purpose of this section, the term “customer” means every person other than the
broker-dealer.]

(a) A broker-dealer registered or required to register under the act may not use funds
arising out of a free credit balance carried for the account of a customer in connection with
the operation of the business of the broker-dealer.

(b) The prohibition contained in subsection (a) does not apply if the broker-dealer has
established adequate procedures under which each customer for whom a free credit balance

is carried will be given or sent a written statement which:

(1) Informs the customer of the amount due to the customer by the broker-dealer on the
date of the statement.
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(2) Contains a written notice that:
(i) Funds are not segregated and may be used in the business of the broker-dealer.
(ii) Funds are payable on the demand of the customer.

(iii) Is sent no less than once every 3 months together with or as a part of the customer's
statement of account.

(Editor's Note: The following section is new and printed in regular type to enhance readability.)
§ 304.071. Business continuity and succession planning.

(a) An investment adviser REGISTERED OR REQUIRED TO BE REGISTERED WITH
THE DEPARTMENT shall establish, implement and maintain written procedures relating to a
business continuity and succession plan.

(b) The investment adviser shall base the business continuity and succession plan on the facts
and circumstances of the investment adviser's business model including the size of the firm, type
of services provided and the number of locations of the investment adviser.

(c) The business continuity and succession plan must provide for at least the following:

(1) Protection, backup and recovery of books and records.

(2) Alternate means of communicating notice to customers, key personnel, employees, vendors,
regulators and service providers, including third-party custodians, about issues such as:

(i) A significant business interruption.

(ii) The death or unavailability of key personnel.

(iii) Other disruptions or cessation of business activities.

(3) Office relocation if a temporary or permanent loss of a principal place of business occurs.

(4) Assignment of duties to a qualified responsible person if the death or unavailability of key
personnel occurs.

(5) Otherwise minimizing service disruptions and client harm that could result from a sudden
significant business interruption.

CHAPTER 305. DENIAL, SUSPENSION, REVOCATION AND CONDITIONING OF
REGISTRATION

§ 305.011. Supervision of agents, investment adviser representatives and employees.
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(a) Every broker-dealer and investment adviser registered under section 301 of the act (70 P.S.
§ 1-301) shall exercise diligent supervision over the securities activities and securities related
activities of its agents, investment adviser representatives and employees|.] by:

(1) [Each broker-dealer and investment adviser, in exercising diligent supervision, shall
establish and maintain] Establishing and maintaining written procedures and a system for
applying and enforcing those written procedures which are reasonably desi gned to [achieve]:

(i) Achieve compliance with the act and this title [and to detect].

(ii) Detect and prevent any violations of statutes, rules, regulations or orders described in
[section] any of the following:

(A) Section 305(a)(v) and (ix) of the act (70 P.S. § 1-305(a)(v) and (ix))|, the Conduct Rules
of the National Association of Securities Dealers, Inc., or any].

(B) The Conduct Rules of FINRA.
(C) An applicable fair practice or ethical standard promulgated by the [United States|] Securities
and Exchange Commission or by a National Seeurities-Exchange SECURITIES EXCHANGE

- ()24
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(2) [Final] Accepting final responsibility for proper supervision [shall rest with the broker-
dealer and investment adviser].

(b) Every issuer who employs agents registered under section 301 of the act shall be subject to
the supervision requirements of subsection (a) with respect to those agents.

(c) As evidence of compliance with the supervisory obligations imposed by this section, [every]
a broker-dealer [and] or investment adviser shall [implement|:

(1) Implement written procedures, a copy of which shall be kept in each location at which the
broker-dealer or investment adviser conducts business[, and shall establish).

(2) Establish, maintain and enforce those written procedures designed to achieve compliance
with the act and this title and to detect and prevent violations described in subsection (a).

[These] (d) The written procedures required under subsection (c), at a minimum, [shall] must
address:

(1) The supervision of every agent, investment adviser representative, employee and supervisor
by a designated qualified supervisor.

(2) [Methods] The methods to be used to determine that all supervisory personnel are qualified
by virtue of character, experience and training to carry out their assigned responsibilities.
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(3) [Methods] The methods to be used to determine the good character, business repute,
qualifications|,] and experience of any person [prior to] before making application for registration
of that person with the [Commission] Department and hiring that person.

(4) The review and written approval by the designated supervisor of the opening of each new
customer account.

(5) The frequent examination of customer accounts to detect and prevent violations,
irregularities or abuses.

(6) The prompt review and written approval of the handling of customer complaints.

(7) The prompt review and written approval by the designated supervisor of all securities
transactions and all correspondence pertaining to the solicitation or execution of all securities
transactions.

(8) The review and written approval by the designated supervisor of the delegation by a
customer of discretionary authority with respect to the customer's account and frequent
examination of discretionary accounts to prevent violations, irregularities or abuses.

(9) The participation of each agent and investment adviser representative either individually or
collectively, no less than annually, in an interview or meeting conducted by persons designated by
the broker-dealer or investment adviser at which compliance matters relevant to the activities of
the agents and investment adviser representatives are discussed. Written records shall be
maintained reflecting the interview or meeting.

(10) The periodic inspection of each location in this Commonwealth from which business is
conducted to ensure that the written procedures and systems are enforced. [In establishing an
inspection cycle, the broker-dealer and investment adviser shall give consideration to the
nature and complexity of the securities activities for which the location is responsible, the
volume of business done and the number of agents or investment adviser representatives
assigned to the location. The obligation of diligent supervision required by this section may
require that one or more locations of a broker-dealer or investment adviser in this
Commonwealth receive more inspections or be on a periodic inspection cycle different than
other locations of the broker-dealer or investment adviser in this Commonwealth and that
inspections be unannounced. In acquitting their obligations under this section, registrants
are to consult NASD Notice to Members 98-38 (May 1998) and SEC Release No. 34-38174
(January 15, 1997). In accordance with NASD Notice to Members 98-38, unannounced visits
may be appropriate when there are indicators of misconduct such as receipt of significant
customer complaints; personnel with disciplinary records; or excessive trade corrections,
extensions, liquidations, or variable contract replacements.

(i) An office of supervisory jurisdiction of a broker-dealer shall be inspected at least
annually. Branch offices and nonbranch locations of a broker-dealer shall be inspected in
accordance with an inspection cycle established in the broker-dealer's written supervisory
procedures.
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(ii) It is the responsibility of the broker-dealer or investment adviser to ensure through
inspections of each location in this Commonwealth that the written procedures and systems
are enforced and the supervisory obligations imposed by this section are being honored.

(iii) Written records shall be maintained reflecting each inspection conducted.

(iv) For purposes of this section, the terms “office of supervisory jurisdiction” and “branch
office” shall have the same meaning as those terms are defined in NASD Conduct Rule
3010(g) or any successor thereto. The term “nonbranch location” means any location at
which a broker-dealer is conducting a securities business that does not come within the
definition of “office of supervisory jurisdiction” or “branch office.”

(d) Records required to be maintained under this section shall be maintained for 5 years,
the first 2 years being in an easily accessible place. The retention and preservation of records
may be on microfilm, computer disks or tapes or other electronic medium if adequate
facilities are maintained for examination of facsimiles.]

(e) The periodic inspections referenced in subsection (d)(10) shall occur according to the
following time frames:

(1) At least annually for an office of supervisory jurisdiction of a broker-dealer.

(2) In accordance with an inspection cycle established in the broker-dealer's written
supervisory procedures for branch offices and nonbranch locations of a broker-dealer.

(i) In establishing an inspection cycle, the broker-dealer and investment adviser shall give
consideration to the nature and complexity of the securities activities for which the location
is responsible, the volume of business done and the number of agents or investment adviser
representatives assigned to the location.

(ii) The obligation of diligent supervision required under this section may require that one
or more locations of a broker-dealer or investment adviser in this Commonwealth receive
more inspections or be on a periodic inspection cycle different than other locations of the
broker-dealer or investment adviser in this Commonwealth and that inspections be
unannounced.

(f) It is the responsibility of the broker-dealer or investment adviser to ensure through
inspections of each location in this Commonwealth that the written procedures and systems
are enforced and the supervisory obligations imposed by this section are being honored.

(g) Written records shall be maintained reflecting each inspection conducted.

(h) In acquitting their obligations under this section, registrants are to consult FINRA
Notice to Members 98-38 (May 1998) and Securities and Exchange Commission Release No.
34-38174 (January 15, 1997).
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(i) In accordance with FINRA Notice to Members 98-38, unannounced visits may be
appropriate if there are indicators of misconduct including any of the following:

(1) Significant customer complaints.

(2) Personnel with disciplinary records.

(3) Excessive trade corrections, extensions, liquidations or variable contract replacements.
(j) Records required under this section:

(1) Shall be maintained for 5 years.

(2) Shall be maintained in an easily accessible place for the first 2 years.

(3) May be retained and preserved on microfilm, computer disks or tapes, or other
electronic medium if adequate facilities are maintained for examination of facsimiles.

[(e)] (k) To the extent that this section imposes any recordkeeping requirement on an investment
adviser registered under section 301 of the act [(70 P.S. § 1-301)], the recordkeeping requirement
does not apply if the investment adviser meets the following conditions:

(1) Has its principal place of business in a state other than this Commonwealth.

(2) Is licensed as an investment adviser in the state where it has its principal place of business.

(3) Is in compliance with the recordkeeping requirements of the state in which it has its principal
place of business.

§ 305.012. [Convicted] (Reserved).

[The term “convicted,” as used in section 305(a)(ii) of the act (70 P.S. § 1-305(a)(ii)),
includes a verdict, judgment or plea of guilty, or a finding of guilt on a plea of nolo contendere
if the verdict, judgment, plea or finding has not been reversed, set aside or withdrawn,
whether or not sentence has been imposed.}]

§ 305.019. Dishonest and unethical practices.

(a) Every person registered under section 301 of the act (70 P.S. § 1-301) is a fiduciary and [has
a duty to act] shall:

(1) Act primarily for the benefit of its customers.

[Further, these persons shall observe] (2) Observe high standards of commercial honor and
just and equitable principals of trade in the conduct of their business.
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(b) Under section 305(a)(ix) of the act (70 P.S. § 1-305(a)(ix)), the [Commission) Department
may deny, suspend, condition or revoke a broker-dealer, agent, investment adviser or investment
adviser representative registration or censure a broker-dealer, agent, investment adviser or
investment adviser representative registrant if the registrant or applicant, or in the case of any
broker-dealer or investment adviser, any affiliate [thereof], has engaged in dishonest or unethical
practices in the securities business or has taken unfair advantage of a customer WITHIN THE
PREVIOUS TEN YEARS.

(c) The [Commission] Department, for purposes of section 305(a)(ix) of the act, will consider
[the actions] actions such as those in paragraphs (1)—(3) to constitute dishonest or unethical
practices in the securities business or taking unfair advantage of a customer. [The conduct
described in paragraphs (1)—(3) is not exclusive. Engaging in other conduct inconsistent
with the standards in subsection (a), such as forgery, embezzlement, nondisclosure,
incomplete disclosure or misstatement of material facts, or manipulative or deceptive
practices or taking unfair advantage of a customer or former customer in any aspect of a
tender offer also constitute grounds for denial, suspension, conditioning or revocation of any
registration or application for registration of a broker-dealer, agent, investment adviser or
investment adviser representative.|

(1) Broker-dealers. Includes the following actions:
(i) Engaging in a pattern of unreasonable and unjustifiable delays in the delivery of securities
purchased by any of its customers or in the payment [upon] on request of free credit balances

reflecting completed transactions of any of its customers.

(ii) Inducing trading in a customer's account which is excessive in size or frequency in view of
the financial resources and character of the account.

(iif) Recommending to a customer the purchase, sale or exchange of a security without
reasonable grounds to believe that the transaction or recommendation is suitable for the customer
based [upon] on reasonable inquiry concerning the customer's investment objectives, financial
situation and needs and other relevant information known by the broker-dealer.

(iv) Executing a transaction on behalf of a customer without authorization to do so.

(v) Exercising discretionary power in effecting a transaction for a customer's account without
first obtaining written discretionary authority from the customer, unless the discretionary power
relates solely to the time or price, or both, for the execution of orders.

(vi) Executing a transaction in a margin account without securing from the customer a properly
executed written margin agreement promptly after the initial transaction in the account.

(vi1) Failing to segregate customers' free securities or securities held in safekeeping.
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(viii) Hypothecating a customer’s securities without having a lien thereon unless the broker-
dealer secures from the customer a properly executed written consent promptly after the initial
transaction, except as permitted by rules of the Securities and Exchange Commission.

(ix) Entering into a transaction with or for a customer at a price not reasonably related to the
current market price of the security or receiving an unreasonable commission or profit.

(x) Failing to furnish to a customer purchasing securities in an offering, no later than the date of
confirmation of the transaction, either a final prospectus or a preliminary prospectus and an
additional document, which together include information set forth in the final prospectus.

(xi) Charging unreasonable and inequitable fees for services performed, including
miscellaneous services such as collection of moneys due for principal, dividends or interest,
exchange or transfer of securities, appraisals, safekeeping or custody of securities and other
services related to its securities business.

(xii)} Offering to buy from or sell to a person at a stated price unless the broker-dealer is prepared
to purchase or sell at a price and under the conditions that are stated at the time of the offer to buy
or sell.

(xiii) Representing that a security is being offered to a customer “at the market” or a price
relevant to the market price unless the broker-dealer knows or has reasonable grounds to believe
that a market for the security exists other than that made, created or controlled by the broker-dealer,
or by a person for whom the broker-dealer is acting or with whom is associated in the distribution,
or a person controlled by, controlling or under common control with the broker-dealer.

(xiv) Effecting a transaction in, or inducing the purchase or sale of, a security by means of a
manipulative, deceptive or fraudulent device, practice, plan, program, design or contrivance, which
may include:

(A) Effecting a transaction in a security which involves no change in the beneficial ownership
[thereof].

(B) Entering an order for the purchase or sale of a security with the knowledge that an order of
substantially the same size, at substantially the same time and substantially the same price, for the
sale of the security, has been or will be entered by or for the same or different parties [for the
purpose of creating| to create a false or misleading appearance of active trading in the security
or a false or misleading appearance with respect to the market for the security. [Nothing in this
subsection prohibits] This subsection does not prohibit a broker-dealer from entering bona fide
agency cross transactions for its customers.

(C) Effecting, along or with one or more other persons, a series of transactions in a security

creating actual or apparent active trading in the security or raising or depressing the price of the
security, [for the purpose of inducing] to induce the purchase or sale of the security by others.
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(xv) Guaranteeing a customer against loss in a securities account of the customer carried by the
broker-dealer or in a securities transaction effected by the broker-dealer with or for the customer.

(xvi) Publishing or circulating, or causing to be published or circulated, a notice, circular,
advertisement, newspaper article, investment service or communication of any kind which
purports to report a transaction as a purchase or sale of a security unless the broker-dealer believes
that the transaction was a bona fide purchase or sale of the security; or which purports to quote the
bid price or asked price for a security, unless the broker-dealer believes that the quotation
represents a bona fide bid for, or offer of, the security.

(xvii) Using advertising or sales presentation in [such] a fashion as to be deceptive or
misleading. An example of this practice would be a distribution of nonfactual data, material or
presentation based on conjecture, unfounded or unrealistic claims or assertions in a brochure, flyer
or display by words, pictures, graphs or otherwise designed to supplement, detract from, supersede
or defeat the purpose or effect of a prospectus or disclosure.

(xviii) Failing to disclose that the broker-dealer is controlled by, controlling, affiliated with or
under common control with the issuer of a security before entering into a contract with or for a
customer for the purchase or sale of the security, the existence of the control to the customer, and
if the disclosure is not made in writing, it shall be supplemented by the giving or sending of written
disclosure at or before the completion of the transaction.

(xix) Failing to make a bona fide public offering of all of the securities allotted to a broker-
dealer for distribution, whether acquired as an underwriter, a selling group member or from a
member participating in the distribution as an underwriter or selling group member.

(xx) [Failure or refusal} Failing or refusing to furnish a customer, [upon] on reasonable
request, information to which he is entitled, or to respond to a formal written request or complaint.

(xxi) Failing to comply with an applicable [provision of the Rules of Fair Practice of the
National Association of Securities Dealers or an applicable] fair practice or ethical standard
promulgated by the Securities and Exchange Commission or by a self-regulatory organization
approved by the Securities and Exchange Commission.

(xxii) Failing to comply with investor suitability standards imposed as a condition of the
registration of securities under section 205 or 206 of the act (70 P.S. [§ 1-205 or § 1-206] §§ 1-
205 and 1-206) in connection with the offer, sale or purchase of a security in this Commonwealth.

(2) Agents. Includes the following actions:

(i) Engaging in the practice of lending or borrowing money or securities from a customer, or
acting as a custodian for money, securities or an executed stock power of a customer.

(11} Effecting securities transactions not recorded on the regular books or records of the broker-

dealer which the agent represents, unless the transactions are authorized in writing by the broker-
dealer [prior to] before execution of the transaction.
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(iii) Establishing or maintaining an account containing fictitious information [in order] to
execute transactions which would otherwise be prohibited.

(iv) Sharing directly or indirectly in profits or losses in the account of a customer without the
written authorization of the customer and the broker-dealer which the agent represents.

(v) Dividing or otherwise splitting the agent's commissions, profits or other compensation from
the purchase or sale of securities with a person not also registered as an agent for the same broker-
dealer, or for a broker-dealer under direct or indirect common control.

(vi) Engaging in conduct specified in paragraph (1)(ii}—(vi), (ix), (x), (xiv)—(xvii), (xxi) and
(xxit).

(3) Investment advisers and investment adviser representatives. Includes the following actions:

(i) Recommending to a client to whom investment supervisory, management or consulting
services are provided the purchase, sale or exchange of a security without reasonable grounds to
believe that the recommendation is suitable for the client on the basis of information furnished by
the client after reasonable inquiry concerning the client's investment objectives, financial situation
and needs, and any other information known by the investment adviser or investment adviser
representative.

(ii) Exercising any discretionary power in placing an order for the purchase or sale of securities
for a client without obtaining written discretionary authority from the client within 10 business
days after the date of the first transaction placed under oral discretionary authority, unless the
discretionary power relates solely to the price at which, or the time when, an order involving a
definite amount of a specified security shall be executed, or both.

(iii) Inducing trading in a client’s account that is excessive in size or frequency in view of the
financial resources, investment objectives and character of the account.

(iv) Placing an order to purchase or sell a security for the account of a client without authority
to do so.

(v) Placing an order to purchase or sell a security for the account of a client [upon] on instruction
of a third party without first having obtained a written third-party trading authorization from the
client.

(vi) Borrowing money or securities from a client unless the client is a broker-dealer, an affiliate
of the investment adviser],] or a financial institution engaged in the business of loaning funds.

(vii) Loaning money to a client unless the investment adviser is a financial institution engaged
in the business of loaning funds or the client is an affiliate of the investment adviser.

(viii) Misrepresenting to an advisory client, or prospective advisory client, the qualifications of
the investment adviser, investment adviser representative or an employee of the investment adviser
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or misrepresenting the nature of the advisory services being offered or fees to be charged for the
service, or to omit to state a material fact necessary to make the statements made regarding
qualifications, services or fees, in light of the circumstances under which they are made, not
misleading.

(ix) Providing a report or recommendation to an advisory client prepared by someone other than
the investment adviser or investment adviser representative without disclosing that fact. This
prohibition does not apply to a situation where the investment adviser or investment adviser
representative uses published research reports or statistical analyses to [render] give advice or
where an investment adviser or investment adviser representative orders the report in the normal
course of providing advice.

(x) Charging a client an unreasonable advisory fee.

(xi) Failing to disclose to [clients] a client in writing, before advice is [rendered] given, a
material conflict of interest relating to the investment adviser, the investment adviser
representative or an employee of the investment adviser which could reasonably be expected to
impair the [rendering] giving of unbiased and objective advice including;

(A) [Compensation arrangements| A compensation arrangement connected with advisory
services to [clients which are] a client which is in addition to compensation from the [clients]
client for the services.

(B) [Charging a client an advisory fee for rendering| An advisory fee charged to a client
for giving advice when a commission for executing securities transactions [pursuant to] under
the advice will be received by the investment adviser, the investment adviser representative or an
employee or affiliated person of the investment adviser.

(xii) Guaranteeing a client that a specific result will be achieved[—gain or no loss—], either a
gain or no loss, with advice which will be [rendered] given.

(xiii) Publishing, circulating or distributing an advertisement which does not comply with Rule
206(4)-1 under the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).

(xiv) Disclosing the identity, [affairs or] investments or other financial information of a client
unless required [by] under law to do so, or unless consented to by the client.

(xv) Taking an action, directly or indirectly, with respect to those securities or funds in which a
client has a beneficial interest, where the investment adviser has custody or possession of the
securities or funds when the adviser's action is subject to, and does not comply with, the
requirements of [§ 404.013 (relating to investment adviser custody or possession of funds or
securities of clients)] § 404.014 (relating to custody requirements for investment advisers).

(xvi) Entering into, extending or renewing an investment advisory contract unless the contract

is in writing and discloses, in substance, the services to be provided, the term of the contract, the
advisory fee, the formula for computing the fee, the amount of a prepaid fee to be returned in the
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event of contract termination or nonperformance, whether the contract grants discretionary power
to the adviser and that no assignment of the contract shall be made by the investment adviser
without the consent of the other party to the contract.

{xvii) Failing to establish, maintain and enforce written policies and procedures reasonably
designed to prevent the misuse of material nonpublic information contrary to the provisions of
section 204a of the Investment Advisers Act of 1940 (15 U.S.C.A. § 80b-4a) and the rules and
regulations of the [United States] Securities and Exchange Commission promulgated thereunder.

(xviii) Entering into, extending, or renewing any advisory contract contrary to the provisions of
section 205 of the Investment Advisers Act of 1940 (15 U.S.C.A. § 80b-5) and the rules and
regulations of the [United States] Securities and Exchange Commission promulgated thereunder.
This applies to all investment advisers and investment adviser representatives registered under
section 301 of the act [(70 P.S. § 1-301)] notwithstanding whether the investment adviser is exempt
from registration with the [United States] Securities and Exchange Commission under section
203(b) of the Investment Advisers Act of 1940 (15 U.S.C.A. § {80b-3] 80b-3(b)).

(xix) [To indicate] Indicating, in an advisory contract, any condition, stipulation or provision
binding any person to waive compliance with any provision of the act.

(xx) Engaging in any act, practice or course of business which is fraudulent, deceptive or
manipulative or contrary to the provisions of section 206(4) of the Investment Advisers Act of
1940 (15 U.S.C.A. § 80b-6(4)) and the rules and regulations of the [United States] Securities and
Exchange Commission promulgated thereunder. This applies to all investment advisers and
investment adviser representatives registered under section 301 of the act notwithstanding whether
the investment adviser is exempt from registration with the Yaited-States Securities and Exchange
Commission under section 203(b) of the Investment Advisers Act of 1940.

(xxi) Engaging in conduct or committing any act, directly, indirectly or through or by another
person, which would be unlawful for the person to do directly under [the provisions of this] the

act or any rule, regulation or order issued thereunder.

[(d) This section does not apply to Federally-covered advisers unless the conduct otherwise
is actionable under section 401(a) or (c) or 404 of the act (70 P.S. § 1-401(a) or (c) or 1-404).]

(d) In addition to the conduct described in paragraphs (1)—(3), the Department may deny,
suspend, condition or revoke a registration or application for registration of a broker-dealer,

agent, investment adviser or investment adviser representative for conduct inconsistent with
the standards in subsection (a), including any of the following:

(1) Forgery.
(2) Embezzlement.

(3) Nondisclosure, incomplete disclosure or misstatement of material facts.
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(4) Manipulative or deceptive practices.

(5) Taking unfair advantage of a customer or former customer in any aspect of a tender
offer.

(e) This section does not apply to Federally covered advisers unless the conduct otherwise
is actionable under section 401(a) or (c) or 404 of the act (70 P.S. §§ 1-401(a) and (c) and 1-
404).

(Editor's Note: The following section is new and printed in regular type to enhance readability.)
§ 305.020. Use of senior specific certifications and professional designations.

(a) General rule. The use of a senior specific certification or designation by a person in
connection with the offer, sale or purchase of securities, or the provision of advice as to the value
of or the advisability of investing in, purchasing or selling securities, either directly or indirectly
or through publications or writings, or by issuing or promulgating analyses or reports relating to
securities, that indicates or implies that the user has special certification or training in advising or
servicing senior citizens or retirees, in a way as to mislead any person is a dishonest and unethical
practice in the securities business within the meaning of section 305(a)(ix) of the act (70 P.S. § I-
305(a)(ix)).

(b) Prohibitions. The prohibited use of senior specific certification or professional designation
includes the use of:

(1) A certification or professional designation by a person who has not actually earned or is
otherwise ineligible to use the certification or designation.

(2) A nonexistent or self-conferred certification or professional designation.
(3) A certification or professional designation that indicates or implies a level of occupational
qualifications obtained through education, training or experience that the person using the

certification or professional designation does not have.

(4) A certification or professional designation that was obtained from a designating or certifying
organization to which any of the following apply:

(i) Is primarily engaged in the business of instruction in sales or marketing, or both.

(ii) Does not have reasonable standards or procedures for assuring the competency of its
designees or certificants.

(iii) Does not have reasonable standards or procedures for monitoring and disciplining its
designees or certificants for improper or unethical conduct.
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(iv) Does not have reasonable continuing education requirements for its designees or certificants
to maintain the designation or certificate.

(c) Rebuttable presumption. There is a rebuttable presumption that a designating or certifying
organization is not disqualified solely for purposes of subsection (b)(4) when the organization has
been accredited by any of the following:

(1) The American National Standards Institute.
(2) The National Commission for Certifying Agencies.

(3) An organization that is on the United States Department of Education's “Accrediting
Agencies Recognized for Title IV Purposes” list and the designation or credential issued therefrom
does not primarily apply to sales or marketing, or both.

(d) Factors to be considered. In determining whether a combination of words, or an acronym
standing for a combination of words, constitutes a certification or professional designation
indicating or implying that a person has special certification or training in advising or servicing
senior citizens or retirees, the Department will consider the following factors:

(1) Use of one or more words such as “senior,” “retirement,” *elder” or like words, combined

with one or more words such as *certified,” “registered,” “chartered,” “adviser,” “specialist,”
“consultant,” “planner” or like words, in the name of the certification or professional designation.

(2) How those words are combined.

(e) Exception. For purposes of this section, a certification or professional designation does not
include a job title within an organization that is licensed or registered by a state or Federal financial
services regulatory agency, including an agency that regulates broker-dealers, investment advisers
or investment companies as defined under the Investment Company Act of 1940 (15 U.S.C.A. §§
80-1—80-64), when that job title does either of the following:

(1) Indicates seniority or standing within the organization.

(2) Specifies an individual's area of specialization within the organization.

(f) No limitation on Department enforcement. This section does not limit the Department's
authority to enforce existing provisions of law.

§ 305.061. Withdrawal of registration or notice filing.
(a) [The following applies to investment advisers that want to] Investment adviser. To

withdraw from registration as an investment adviser registered under section 301 of the act (70
P.S. § 1-301) because the investment adviser has:
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(1) [For an investment adviser that seeks to withdraw from registration under section 301
of the act because the investment adviser has become a Federally-covered] Become a
Federally covered adviser subject to exclusive registration with the [United States| Securities
and Exchange Commission, the investment adviser shall file an amendment to the uniform
application for investment adviser registration (Form ADV) or successor form thereto with the

[Commlsswnl Department or w1th IARD Eﬁ—mﬂdﬂwﬁfﬁgﬁw

(2) [For an investment adviser that seeks to withdraw from registration under section 301
of the act because the investment adviser no longer transacts| Stopped transacting business
in this Commonwealth as an investment adviser, the investment adviser shall file a notice of
withdrawal from registration as an investment adviser form (Form ADV-W)|,] or a successor form

w1th the [Commnssnon] Department or w1th [ARD ameestmeﬁt—adwseHegnﬁtm&en—depesHeat

(b) [An application to] Broker-dealer. To withdraw from registration as a broker-dealer [shall
contain the information requested in and shall be made on], the broker-dealer shall file a
completed Uniform Request for Withdrawal from Registration as a Broker-Dealer Form (Form
BDW) or a successor form with the Department.

(¢} Investment adviser representative. To withdraw from registration as investment adviser
representative, the investment adviser or Federally covered adviser for whom the investment
adviser representative was employed shall file the Uniform Termination Notice for
Securities/Futures Industry Registration (Form U-5) or a successor form [thereto] with the
[Commission] Department or with IARD an—investmeni—adviser registration—depesitery
designated-by-[order of the Commission] theDepartment within 30 days from the date of

termination,

(d) Agent of a broker-dealer or an issuer. To withdraw from registration as an agent of a broker-
dealer or an issuer, the broker-dealer or issuer shall file Form U-5 or successor form [thereto with
the Commission] with the Department within 30 days from the date of termination.

(€) Federally covered adviser. To withdraw a notice filing, a [Federally-covered] Federally
covered ad\nser shall fiIe a notice w1th the [Commlssmn] Department or with [ARD aa

Subpart D. FRAUDULENT AND PROHIBITED PRACTICES
CHAPTER 401. SALES AND PURCHASES

§ 401.020. Professional responsibility.
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For the purposes of any action or proceeding initiated by the [Commission| Department, under
2 Pa.C.S. § 503 (relating to discipline), 1 Pa. Code § 31.28 (relating to suspension and disbarment)
or under any other applicable rules of practice adopted by the [Commission] Department, the
phrase “act, practice or course of business” as used in this chapter shall include a statement,
opinion, report or service by an attorney, accountant, engineer, appraiser or other professional
person who examines, [renders] gives or produces a statement, opinion, report or service if [such]
the professional person knew or in the exercise of reasonable care should have known that [such]
the statement, opinion, report or service materially aided or abetted a violation of the act or the
regulations adopted thereunder.

CHAPTER 404. PROHIBITED ACTIVITIES; INVESTMENT ADVISERS AND
INVESTMENT ADVISER REPRESENTATIVES

§ 404.010. Advertisements by investment advisers and investment adviser representatives.

(a) [It shall constitute a fraudulent, deceptive or manipulative act, practice or course of
conduct within the meaning of section 404 of the act (70 P.S. § 1-404), for any investment
adviser or investment adviser representative, directly or indirectly, to publish, circulate or
distribute any advertisement:] The Department will consider the direct or indirect
publication, circulation or distribution of an advertisement by an investment adviser or
investment adviser representative to be a fraudulent, deceptive or manipulative act, practice
or course of conduct within the meaning of section 404 of the act (70 P.S. § 1-404) if the
advertisement:

(1) [Which refers|] Refers, directly or indirectly, to any testimonial of any kind [by any
customer] concerning the investment adviser or investment adviser representative concerning any
advice, analysis, report or other service [rendered] given to the customer by the investment
adviser or investment adviser representative.

(2) [Which refers] Refers, directly or indirectly, to past specific recommendations of the
investment adviser or investment adviser representative which were or would have been profitable
to any person[; provided, however, that this does not prohibit an advertisement which sets
forth or offers| except that an advertisement setting forth or offering to furnish a list of all
recommendations made by the investment adviser or investment adviser representative for the 12-
month period immediately preceding the date of the publication of the advertisement[, and which]
is not prohibited if the advertisement:

(i) Includes the name of each [such] security recommended, the date and nature of each [such]
recommendation [(for example, whether to buy, sell or hold)] including whether to buy sell or
hold, the market price at the time, the price at which the recommendation was to be acted [upon]
on, and the current market price of each [such]| security.

(ii) Contains the following cautionary legend prominently displayed on the first page [thereof]

in print or type as large as the largest print or type used in the body or text stating: “IT SHOULD
NOT BE ASSUMED THAT RECOMMENDATIONS MADE IN THE FUTURE WILL BE
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PROFITABLE OR WILL EQUAL THE PERFORMANCE OF THE SECURITIES IN THIS
LIST.”

(3) [Which represents] Represents, directly or indirectly, that any graph, chart, formula or
other device being offered [can]:

(i) Can in and of itself be used to determine which securities to buy or sell, or when to buy or
sell them[; or which represents, directly or indirectly, that any graph, chart, formula or other
device being offered will|.

(ii) Will assist any person in making decisions as to which securities to buy or sell, or when to
buy or sell them, without prominently disclosing in the advertisement the limitations [thereof] and
the difficulties with respect to its use.

(4) (Which contains] Contains any statement [to the effect] that any report, analysis or other
service will be furnished free or without charge, unless the report, analysis or other service actually
is or will be furnished absolutely without condition or obligation.

(5) [Which contains] Contains any untrue statement of a material fact, or which is otherwise
false or misleading in any material respect, including the failure to disclose compensation
[(including free or discounted securities)], including free or discounted securities, received
directly or indirectly in connection with making a recommendation concerning a specific security.

(6) [Which recommends] Recommends the purchase or sale of any security unless the
investment adviser or investment adviser representative simultaneously offers to fumnish to any
person [upon] on request a tabular presentation of*

(1) The total number of shares or other units of the security held by the investment adviser or
investment adviser representative for its own account or for the account of officers, directors,
trustees, partners or affiliates of the investment adviser or for discretionary accounts of the
investment adviser or investment adviser representative maintained for clients.

(i1} The price or price range at which the securities listed in subparagraph (i) were purchased.

(iit) The date or range of dates during which the securities listed in response to subparagraph (i)
were purchased.

[(b) For the purpose of this section, the term “advertisement” includes any notice, circular,
letter or other written communication addressed to more than one person or any notice or
other announcement in any publication, by radio or television, or by electronic means, which
offers:

(1) Any analysis, report or publication concerning securities, or which is to be used in
making any determination as to when to buy or sell any security, or which security to buy or
sell.
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(2) Any graph, chart, formula or other device to be used in making any determination as
to when to buy or sell any security, or which security to buy or sell.

(3) Any other investment advisory service with regard to securities.

(¢) For the purpose of this section, the term “client” means any person to whom the
investment adviser or investment adviser representative has given investment advice for
which the investment adviser or investment adviser representative has received
compensation.

(d)] (b) This section does not apply to Federally covered advisers unless the conduct otherwise
is actionable under section 401(a) or (c) of the act (70 P.S. § 1-401(a) and (c)) or section 404 of
the act [(70 P.S. § 1-401(a) or (c) or 1-404)).

§ 404.011. Investment adviser brochure disclosure.

(a) [Failure of an investment adviser to provide each] An investment adviser's failure to
provide an advisory client or prospective advisory client with the disclosure required [by] under
this section shall constitute a fraudulent, deceptive or manipulative act, practice or course of
business, within the meaning of section 404 of the act (70 P.S. § 1-404).

(b) An investment adviser registered under section 301 of the act (70 P.S. § 1-301) shall offer
and deliver to each client and prospective client a current firm brochure and one or more
supplements as required [by this section. The brochure and supplements shall] under this
section which must contain the information required {by} under Part 2 of Form ADV (17 CFR
279.1) (relating to Form ADV, for application for registration of investment adviser and for
amendments to such registration statement).

(c) An investment adviser shall deliver to each client and prospective client all of the following:

(1) A current firm brochure.

(2) [Current] The current brochure supplements for each investment adviser representative
who will provide advisory services to a client.

(d) The firm brochure and one or more supplements required [by] under this section shall be
delivered in compliance with one of the following:

(1) Not less than 48 hours [prior to] before entering into any investment advisory contract with
the client or prospective client.

(2) At the time of entering into a contract, if the advisory client has a right to [terminate] end
the contract without penalty within 5 business days after entering into the contract.

(e) An investment adviser shall[, at least once a year, without charge, deliver]:
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(1) Deliver or offer in writing to deliver to each of its clients the current brochure and any
current brochure supplements required [by] under subsection (b) without charge at least once a
year.

[If a client accepts a written offer, the investment adviser shall send to that client] (2) Send
to a client that accepts a written offer the current brochure and supplements within 7 days after
the investment adviser is notified of the acceptance.

() If, as an investment adviser, the adviser is the general partner of a limited partnership, the
manager of a limited liability company, or the trustee of a trust, then for purposes of this section
the investment adviser shall treat each of the partnership's limited partners, the company's members
or the trust's beneficial owners as a client. For the purposes of this section, a limited liability
partnership or limited liability limited partnership is a “limited partnership.”

(g) If an investment adviser [renders) gives substantially different types of investment advisory
services to different clients, the investment adviser may [provide them| do the following:

(1) Provide the clients with different brochures, so long as each client receives all applicable
information about services and fees.

[The| (2) Omit from the brochure delivered to a client [may omit] any information required
[by] under Part 2A of Form ADV if the information [is applicable] applies only to a type of
investment advisory service or fee which is not {rendered] given or charged, or proposed to be
[rendered] given or charged, to that client or prospective client.

(h) Except as provided by paragraph (1), if the investment adviser is a sponsor of a wrap fee
program, the brochure required to be delivered by subsection (b) to a client or prospective client
of the wrap fee program [shall] must be a wrap fee brochure containing all the information
required [by] under Form ADV. [Any additional information in a wrap fee brochure shall be
limited to information applicable to wrap fee programs that the investment adviser
sponsors.]

(1) The investment adviser does not have to offer or deliver a wrap fee brochure if another
sponsor of the wrap fee program offers or delivers to the client or prospective client of the wrap
fee program a wrap fee program brochure containing all the information specified in Part 2A
Appendix | to Form ADV.

(2) A wrap fee brochure does not take the place of any brochure supplements that the investment
adviser is required to deliver under this section.

(3) Additional information in a wrap fee brochure must be limited to information
applicable to wrap fee programs that the investment adviser sponsors.

(i) In accordance with Part 2 of Form ADV, if information contained in the brochure or
brochure supplement becomes materially inaccurate, the investment adviser shall [amend)]:
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(1) Amend its brochure and any brochure supplement fand deliver].

(2) Deliver the amendments to clients promptly [when any information contained in the
brochure or brochure supplement becomes materially inaccurate]. [The amendments shall
be promptly filed with the Commission or with an investment adviser registration depository
designated by the Commission. ]

(3) Promptly file the amendments with the Department or with IARD an-investment

(j) Delivering a brochure or supplement in compliance with this section does not relieve the
investment adviser of any other disclosure obligations which the investment adviser may have to
its clients or prospective clients under the act or this title.

[(k) For the purposes of this section, the following terms have the following meanings:

(1) Client—A person to whom the investment adviser has given investment advice and for
which the investment adviser has received compensation.

(2) Entering into—In reference to an investment advisory contract, the term does not
include an extension or renewal without material change of the contract which is in effect
immediately prior to the extension or renewal.

(3) Portfolio manager—The process of determining or recommending securities
transactions for any portion of a client's portfolio.

(4) Sponsor—An investment adviser that is compensated under a wrap fee program for
administering, organizing or sponsoring the program, or for selecting or providing advice to
clients regarding the selection of other investment advisers in the program.

(5) Wrap fee program—A program under which a client is charged a specified fee or fees
not based directly on transactions in a client's account for investment advisory services
{which may include portfolio management or advice concerning the selection of other
investment advisers) and execution of client transactions.|

(k) The delivery requirement set forth in subsection (d) does not apply to the extension or
renewal of an investment advisory contract without material changes of the contract which
is in effect immediately prior to the extension or renewal.

§ 404.012. Cash payment for client solicitation.
(2) [Failure of an investment adviser] An investment adviser's failure to comply with the
requirements of this section concerning cash payments for client solicitation constitutes a

fraudulent, deceptive or manipulative act, practice or course of business, within the meaning of
section 404 of the act (70 P.S. § 1-404).
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(b) An investment adviser may not pay a cash fee or other economic benefit, directly or
indirectly, to a solicitor with respect to solicitation activities unless:

(1) The investment adviser is registered under the act.
(2) The solicitor[, unless exempted, is registered under the act] is registered as an

investment adviser representative or is exempt from registration under § 302.071 (relating
to registration exemption for solicitors) or qualifies for another exemption under the act.

(3) The cash fee or other economic benefit is paid [pursuant to] under a written agreement
to which the investment adviser is a party.

(4) The written agreement required [by| under paragraph (3) [shall]:

(1) [Describe] Describes the solicitation activities to be engaged in by the solicitor on behalf of
the investment adviser and the compensation to be received therefor.

(ii) [Contain] Contains an undertaking by the solicitor to perform its duties under the
agreement in a manner consistent with the instructions of the investment adviser and the provisions
of the act and the rules thereunder.

(11i) [Require] Requires that the solicitor, at the time of any solicitation activities for which
compensation is paid or to be paid by the investment adviser, provide the prospective client with
a current copy of the following:

(A) The investment adviser's written disclosure statement required [by] under § 404.011
(relating to investment adviser brochure disclosure).

(B) A separate written disclosure document which contains the following:
(I) The name of the solicitor.
(II) The name of the investment adviser.

(III) The nature of the relationship, including any affiliation, between the solicitor and the
investment adviser,

(IV) A statement that the solicitor will be compensated for the solicitation services by the
investment adviser.

(V) The terms of the compensation arrangement, including a description of the compensation
paid or to be paid to the solicitor.

(VI) The amount, if any, for the cost of obtaining his account the prospective client will be

charged in addition to the advisory fee, and the differential, if any, among clients with respect to
the amount or level of the advisory fees charged by the investment adviser if the differential is
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attributable to the existence of any arrangement [pursuant to] under which the investment adviser
has agreed to compensate the solicitor for soliciting prospective clients for, or referring
prospective clients to, the investment adviser.

(5) The investment adviser receives from the prospective client [prior to] before, or at the time
of, entering into any written or oral investment advisory contract with the prospective client, a
signed and dated acknowledgment of receipt of the investment adviser's written disclosure
statement required [by] under § 404.011 and the solicitor's written disclosure document required
[by] under paragraph (4)(iii)(B).

(c) For purposes of subsection [(b)(4)] (b)(5), this section does not apply to an investment
adviser [when the cash fee is paid to a solicitor] as follows:

(1) [With] If the cash fee is paid to a solicitor with respect to solicitation activities for the
provision of impersonal investment advisory services only.

(2) [A] If the cash fee is paid to a solicitor who is [one] either of the following:

(i) A partner, officer, director or [employe] employee of the investment adviser.

(ii) A partner, officer, director or [employe| employee of a person which controls, is controlled
by, or is under common control with the investment adviser if the status of the solicitor as a partner,
officer, director or [employe| employee of the investment adviser or other person, is disclosed to

the client at the time of the solicitation or referral.

(d) [Nothing in this section relieves] This section does not relieve a person of a fiduciary or
other obligation to which the person may be subject under the law.

[(e) For purposes of this section, the following terms have the following meanings:
(1) Client—Any prospective client.

(2) Impersonal advisory services—Investment advisory services provided solely by means
of one of the following:

(i) Written materials or oral statements which do not purport to meet the objectives or
needs of the specific client.

(ii) Statistical information containing no expressions of opinions as to the investment
merits of particular securities.

(iii) Any combination of the foregoing services.

(3) Solicitor—A person or entity who, for compensation, directly or indirectly, solicits a
client for, or refers a client to, an investment adviser.|
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§ 404.013. [Investment adviser custody or possession of funds or securities of clients]
(Reserved).

[(a) Failure of an investment adviser not registered as a broker dealer that has custody or
possession of funds or securities in which any client has a beneficial interest to comply with
the requirements of this section shall constitute a fraudulent, deceptive or manipulative act,
practice or course of business, within the meaning of section 404 of the act (70 P.S. § 1-404).

(b) An investment adviser registered under section 301 of the act (70 P.S. § 1-301) that has
custody or possession of funds or securities in which any client has any beneficial interest
shall:

(1) Notify the Commission in writing that the investment adviser has or may have custody.
The notification shall be given on Form ADV.

(2) Segregate the securities of each client marked to identify the particular client having
the beneficial interest therein and held in safekeeping in some place reasonably free from
risk of destruction or other loss.

(3) Deposit all client funds, in one or more bank accounts containing only clients funds.

(4) Maintain the accounts described in paragraph (3) in the name of the investment adviser
as agent or trustee for the clients.

(5) Maintain a separate record for each account described in paragraph (3) showing the
name and address of the bank where the account is maintained, the dates and amounts of
deposits in and withdrawals from the account, and the exact amount of each client's
beneficial interest in the account.

(6) Immediately after accepting custody or possession of funds or securities from a client,
notify the client in writing of the place where and the manner in which the funds and
securities will be maintained and subsequently, if and when there is a change in the place
where or the manner in which the funds or securities are maintained, the investment adviser
gives written notice thereof to the client.

(7) At least once every 3 months, send each client or the client's authorized representative
as defined in this section an itemized statement showing the funds and securities in the
investment adviser's custody at the end of each period and all debits, credits and transactions
in the client's account during that period or have a reasonable basis for believing that a
qualified custodian will send an itemized statement to each client or the client's authorized
representative during the same time interval containing substantially the same information.

(8) At least once every calendar year, engage an independent certified public accountant
to verify all client funds and securities by actual examination at a time chosen by the
accountant without prior notice to the investment adviser. A report stating that an
accountant has made an examination of the client funds and securities, and describing the
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nature and extent of the examination, must be filed with the Commission within 30 days after
each examination.

(c) When an independent certified public accountant makes an examination described in
subsection (b)(8) and, upon examination, finds material discrepancies, the accountant shall
notify the Commission within 1 business day of the finding by means of facsimile
transmission or electronic mail, followed by first class mail, directed to the Commission's
Division of Licensing.

(d) For purposes of this section, a person will be deemed to have custody if the person
directly or indirectly holds client funds or securities, has any authority to obtain possession
of them, or has the ability to appropriate them.

(e) For the purpose of this section, the following terms have the following meanings:

Authorized representative—The person specified in a written authorization which the client
has signed and filed with the investment adviser or qualified custodian authorizing the
investment adviser or qualified custodian to deliver the client's account statements to that

person.

Qualified custodian—The following will be considered qualified custodians for purposes
of this section:

(i) A bank as that term is defined in section 102(d) of the act (70 P.S. § 1-102(d)).

(ii) A Federally covered adviser as that term is defined in section 102(f.1) of the act.

(iii) A broker dealer registered with the Commission under section 301 of the act.]

(Editor's Note: The following section is new and printed in regular type to enhance readability.)
§ 404.014. Custody requirements for investment advisers.

(a) Safekeeping required. It is unlawful and considered to be a fraudulent, deceptive or
manipulative act, practice or course of business, within the meaning of section 404 of the act (70
P.S. § 1-404), for an investment adviser, registered or required to be registered under section 301

of the act {70 P.S. § 1-301), to have custody of client funds or securities unless:

(1) The investment adviser notifies the Departmnent promptly in writing on Form ADV that the
investment adviser has or may have custody.

(2) A qualified custodian maintains those funds and securities in one of the following:

(i) A separate account for each client under that client's name.
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(i1) Accounts that contain only the investment adviser's clients' funds and securities under the
investment adviser's name as agent or trustee for the clients or, in the case of a pooled investment
vehicle that the investment adviser manages, in the name of the pooled investment vehicle.

(3) The investment adviser meets the following conditions:

(i) If the investment adviser opens an account with a qualified custodian on its client's behalf,
under the client's name, under the name of the investment adviser as agent, or under the name of a
pooled investment vehicle, the investment adviser shall notify the client in writing of the qualified
custodian's name, address and how the funds or securities are maintained, promptly when the
account is opened and following any changes to this information.

(ii) if the investment adviser sends account statements to a client to which the investment adviser
is required to provide the notice in subparagraph (i), the investment adviser shall include in the
notification provided to that client and in any subsequent account statement the investment adviser
sends that client a statement urging the client to compare the account statements from the custodian
with those from the investment adviser.

(4) The investment adviser meets the following conditions:

(1) The investment adviser has a reasonable basis, after due inquiry, for believing that the
qualified custodian sends an account statement, at least quarterly, to each client for which it
maintains funds or securities and the account statement:

(A) Identifies the amount of funds in the account.
(B) Identifies the amount of each security in the account at the end of the period.
(C) Sets forth all transactions in the account during that period.

(i1) If the investment adviser or a related person is a general partner of a limited partnership (or
managing member of a limited liability company, or holds a comparable position for another type
of pooled investment vehicle), the account statements required under paragraph (3) shall be sent
to each limited partner (or member or other beneficial owner).

(5) The investment adviser meets the following conditions:

(1)} The client funds and securities of which the investment adviser has custody are verified by
actual examination at least once during each calendar year, by an independent certified public
accountant, under a written agreement between the investment adviser and the independent
certified public accountant, at a time that is chosen by the independent certified public accountant
without previous notice or announcement to the investment adviser and that is irregular from year
to year.

(ii) The written agreement provides for the first examination to occur within 6 months of
becoming subject to this paragraph, except that, if the investment adviser maintains client funds or
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securities under this section as a qualified custodian, the agreement must provide for the first
examination to occur no later than 6 months after obtaining the internal control report.

(iii) The written agreement must require the independent certified public accountant to:

(A) File a certificate on Form ADV-E with the Department within 120 days of the time chosen
by the independent certified public accountant in this paragraph, stating that it has examined the
funds and securities and describing the nature and extent of the examination.

(B) Notify the Department within ! business day of the finding, by means of a facsimile
transmission or e-mail, followed by first class mail, directed to the attention of the Department on
finding any material discrepancies during the course of the examination.

(C) File Form ADV-E within 4 business days of the resignation or dismissal from, or other
termination of, the engagement or removing itself or being removed from consideration for being
reappointed, accompanied by a statement that includes:

(D) The date of resignation, dismissal, removal or other termination, and the name, address and
contact information of the independent certified public accountant.

(II} An explanation of any problems relating to examination scope or procedure that contributed
to resignation, dismissal, removal or other termination.

(6) If the investment adviser has custody because a related person maintains client funds or
securities under this section as a qualified custodian in connection with advisory services the
investment adviser provides to clients, the investment adviser shall obtain, or receive from its
related person, within 6 months of becoming subject to this paragraph and thereafter no less
frequently than once each calendar year a written internal control report prepared by an
independent certified public accountant that performs the independent verification required under
paragraph (5) that complies with the following:

(i) The intemal control report must include an opinion of an independent certified public
accountant as to whether controls have been placed in operation as of a specific date, and are
suitably designed and are operating effectively to meet control objectives relating to custodial
services, including the safeguarding of funds and securities held by either the investment adviser
or a related person on behalf of the investment advisers clients, during the year.

(ii) The independent certified public accountant shall verify that the funds and securities are
reconciled to a custodian other than the investment adviser or the investment advisers related

person.

(7) A client may designate an independent representative to receive, on his behalf, notices and
account statements as required under paragraphs (3) and (4).

(b) Exceptions.
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(1) Shares of mutual funds. With respect to shares of an open-end company as defined in section
5(a)(1) of the Investment Company Act of 1940 (15 U.S.C.A. § 80a-5(a)(1)) (mutual fund), the
investment adviser may use the mutual fund's transfer agent instead of a qualified custodian to
comply with subsection (a).

(2) Certain privately offered securities.

(i) The investment adviser does not need to comply with subsection (a)(2) with respect to
securities that are:

(A) Acquired from the issuer in a transaction or chain of transactions not involving any public
offering.

(B) Uncertificated and ownership is recorded only on the books of the issuer or its transfer agent
in the name of the client.

(C) Transferable only with previous consent of the issuer or holders of the outstanding securities
of the issuer.

(ii) Notwithstanding subparagraph (i), the provisions of this paragraph are available with respect
to securities held for the account of a pooled investment vehicle only if the pooled investment
vehicle is audited, and the audited financial statements are distributed, in accordance with §
303.042(a)(3)(ii) (relating to investment adviser capital requirements) and the investment adviser
notifies the Department in writing on Form ADV that the investment adviser intends to provide
audited financial statements, as described in this subparagraph.

(3) Fee deduction. Notwithstanding subsection (a)(5), an investment adviser does not need to
obtain an independent verification of client funds and securities maintained by a qualified
custodian if the investment adviser is in compliance with § 303.042(a)(3)(i).

(4) Limited partnerships subject to annual audit. An investment adviser does not need to comply
with subsection (a)(3) and (4) and will be considered to have complied with subsection (a)(5) with
respect to the account of a pooled investment vehicle that is subject to audit and is in compliance
with § 303.042(a)(3)(ii).

(5) Registered investment companies. The investment adviser does not need to comply with this
section with respect to the account of an investment company registered under the Investment
Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64).

(c) Delivery to related persons. Sending an account statement under subsection (a}4) or
distributing audited financial statements under subsection (b)(4) does not satisfy the requirements
of this section if the account statements or financial statements are sent solely to limited partners
(or members or other beneficial owners) that themselves are limited partnerships (or limited
liability companies, or another type of pooled investment vehicle) and are related persons of the
investment adviser.
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(d) Department authority. An investment adviser who cannot comply with one or more of the
specific provisions in this section may request that the Department waive the specific provisions
if the investment adviser can establish that undue hardship would be placed on the investment
adviser and that investment adviser can establish sufficient alternative safeguards.

Subpart E. ENFORCEMENT
CHAPTER 501. CIVIL LIABILITIES
§ 501.011. Criminal referrals.
(a) The [Commission| Department may [take such action as it deems]:

(1) Take action as it considers necessary to institute a prosecution or obtain a conviction for
offenses as set forth in section 511 of the act (70 P.S. § 1-511).

[The Commission may refer such] (2) Refer the evidence as is available concerning any
violation of the act or of any rule or order thereunder or any other applicable statute to the
appropriate authorities, Federal and State, who may, with or without [such a] the reference,
institute appropriate criminal proceedings.

(b) [Neither the act nor the rules and regulations adopted thereunder shall in any way]
The act, and this part, do not limit the power of the Commonwealth to punish {any a person for
any| a person for conduct which constitutes a crime under any other statute.

CHAPTER 504. TIME LIMITATIONS ON RIGHTS OF ACTION
§ 504.060. Rescission offers.

(a) A person proposing to make an offer under section 504(d) or (e) of the act (70 P.S. § 1-
504(d) [or] and (€)) shall follow the procedure for the registration of securities by qualification,
as described in sections 206 and 207 of the act (70 P.S. §§ 1-206 and 1-207).

(1) The forms required to be filed and time periods for [Commission] Department action [shall
be] are those applicable to registration by qualification[, except that it shall be noted] and a
person shall note at the top of Form R that the offer is a rescission offer.

(2) The [Commission may, upon] Department may, on petition by the proposed offeror,
waive or modify any requirement for the registration if it finds the requirement burdensome and
not necessary for the protection of investors.

(b) [Compliance] The Department may waive compliance with the procedures in subsection
(a) [is waived : (1) For] for a person making a rescission offer for possible violations of the act if
the securities which are the subject of the rescission offer were sold to and purchased by no more
than 35 persons in this Commonwealth during 12 consecutive months[.] and the following
conditions are met:
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(1) The person making the rescission offer [shall file] files the form designated by the
[Commission] Department as Form RO in accordance with the General Instructions requesting
waiver of the procedures in subsection (a) accompanied by disclosure materials prepared to satisfy
the antifraud provisions of section 401(b) of the act (70 P.S. § 1-401(b)) [which will be given to
each rescission offeree, and the waiver request is not denied within one of the following time
periods:].

(2) The person making the rescission offer gives the documents specified in paragraph (1)
to each rescission offeree.

(3) The Department does not deny the waiver request within either of the following time
periods:

(1) Five business days from the date a complete filing is made with the [Commission which
contains the items required in this paragraph] Department if the issuer is making the rescission
offer for possible violations of section 201 of the act (70 P.S. § 1-201) and [neither] the issuer
[nor] or a promoter, general partner of a limited partnership, managing general partner of a
limited partnership, executive officer or director of the issuer [is] are mot subject to the
disqualifications in § 204.010(b) (relating to increasing the number of purchasers and offerees).

(ii) Ten business days from the date a complete filing is made with the [Commission which
contains the items required in this paragraph| Department for all other rescission offers made
under this subparagraph.

(4) If a rescission offer is being made under section 504(e) of the act [(70 P.S. § 1-504(e))), the
offeror shall comply with section 201 of the act as section 102(r)(vi) of the act (70 P.S. § 1-
102(r)(vi)) states that an offer of rescission made under section 504(e) of the act involves an offer
and sale.

[(2) For] (¢) The Department may waive compliance with the procedures in subsection (a)
for a person making a rescission offer for possible violations of section 301 or sections 401—409
of the act (70 P.S. §§ 1-301 and 1-401—1-409) if the following apply:

[(®] (1) The transactions subject to the rescission offer were effected in compliance with section
202 or 203 of the act (70 P.8. §§ 1-202 and 1-203) which did not require any filing to be made
with the [Commission| Department.

[(ii)) (2) The rescission offer is not being made to more than five investors in this
Commonwealth, exclusive of investors which purchased under section 203(c) of the act [(70 P.S.

§ 1-203(c))].

[(iii) Neither the] (3) The person making the rescission offer [nor], and if the person is the
issuer, a general partner of a limited partnership, managing general partner of a limited
partnership, promoter, executive officer or director of the issuer [is] are not subject to the
disqualifications in § 204.010(b).
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[(iv)] (4) The rescission offer is being made under section 504(d) of the act [(70 P.S. § 1-
504(d))] or if a rescission offer is being made under section 504(e) of the act, the offeror [shall
comply] complies with section 201 of the act in that section 102(r){vi) of the act states that an
offer of rescission made under section 504(e) of the act involves an offer and sale.

[(v) No public] (5) Public media advertising or general solicitation {was utilized] were not
used in connection with the offer or sale of the securities subject to the rescission offer.

[(vi) No mass mailings were utilized] (6) Mass mailings were not used in connection with
the offer or sale of the securities subject to the rescission offer, except in offerings made in good
faith reliance on Rule 505 or 506 of [SEC] Regulation D.

[(vii)] (7) The person making the rescission offer provides to each offeree [the] disclosure
[required by the anti-fraud] materials prepared to satisfy the antifraud provisions of section
401(b) of the act [(70 P.S. § 1-401(b))].

[(viii)] (8) The person making the rescission offer provides a letter offering rescission to each
rescission offeree which contains only the information set forth in Item 14 of the General
Instructions to [Commission Form RO| Department Form RO which will be given to each
rescission offeree,

[(3) For] (d) The Department may waive compliance with the procedures in subsection (a)
for an issuer which, after offering rescission for possible violations of section 201 of the act under
this [paragraph] subsection, will not have made rescission offers to more than five investors in
this Commonwealth within the past 24 months, exclusive of investors which purchased under
section 203(c) of the act and the following apply:

[(i) No person directly or indirectly received commissions] (1) A person did not receive
commissions directly or indirectly for the sale of the securities subject to the rescission offer.

[(ii) Neither the issuer nor] (2) The issuer or a promoter, general partner, executive officer or
director of the issuer is not subject to the disqualifications in § 204.010(b).

[(iii)] (3) The issuer provides a letter offering rescission to each rescission offeree which
contains only the information set forth in I[tem 14 of the General Instructions to [Commission
Form RO] Department Form RO which will be given to each rescission offeree.

[(iv)] (4) The issuer provides to each offeree [the disclosure required by the anti-fraud|
disclosure materials prepared to satisfy the antifraud provisions of section 401(b) of the act.

[(v) No public] (5) Public media advertising or general solicitation [was utilized] were not
used in connection with the offer or sale of the securities subject to the rescission offer.

[(vi) No mass mailings were utilized] (6) Mass mailings were not used in connection with

the offer or sale of the securities subject to the rescission offer, except in offerings made in good
faith reliance on Rule 505 or 506 of [SEC] Regulation D.
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(e) If an offer is made under section 504(d) or (e) of the act and this section, an offeree's
right to remedy under the act is terminated by either of the following:

(1) A nonresponse to the offer within 30 days of receipt of the offer.
(2) An affirmative rejection of the offer within 30 days of receipt of the offer.
f(c)] () A person making a rescission offer under this section [shall keep and maintain| shali:

(1) Advise the Department of the results of the rescission offer within 15 calendar days
after the expiration of the rescission offer period.

(2) Keep and maintain for 3 years following the expiration of each rescission offer period
a complete set of books, records and accounts of the rescission offers made{—] including [copies}:

(i) Copies of the rescission offers given or mailed to rescission offerees in this Commonwealth][,
records].

(ii) Records of acceptances and rejections and records of cash disbursements to offerees who
accepted the rescission offer[—for 3 years following the expiration of each rescission offer
period].

[Records] (3) Promptly furnish to the Department on request records conceming a
rescission offer made in this Commonwealth under this section [shall be furnished promptly to
the Commission upon request].

[(d) For purposes of this section, the following terms have the following applications:

(1) The term “executive officer” applies to, and includes, each person who serves as chief
executive officer, chief operating officer or chief financial officer of a person.

(2) The term “general partner” applies to one of the following:

(i) A person who, under the terms of the limited partnership agreement, is designated a
general partner of a limited partnership.

(ii) A person who, under the terms of the limited partnership agreement, is designated as
a managing general partner of a limited partnership.

(e) This section also applies if rescission offers are being made as follows:|
(g) The requirements of this section also apply if the following rescission offers are made:

(1) The purchaser of securities which are the subject of a rescission offer under this section no
longer owns the securities [prior to] before receipt of the rescission offer and, under section
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504(d)(i) of the act, is being offered an amount in cash equal to damages, if any, as computed in
accordance with section 501(a) of the act (70 P.S. § 1-501(a)).

(2) A person who purchased a security in violation of the act no longer owns the security and,
under section 504(e)(ii) of the act, offers to pay the seller an amount in cash equal to damages, if
any, computed in accordance with section 501(b) of the act.

CHAPTER 513. RESCISSION ORDERS
§ 513.010. Rescission orders.

When the {Commission] Department, under section 513 of the act (70 P.S. § 1-513), orders an
issuer or control person of an issuer to effect a rescission offer, the rescission offer shall be effected
in accordance with § 504.060(a) (relating to rescission offers) unless the [Commission]
Department, by order, otherwise [prescribes| requires.

Subpart F. ADMINISTRATION
CHAPTER 601. ADMINISTRATION
§ 601.010. [Commission quorum; action; disqualification] (Reserved).

[(a) For the purpose of computing the quorum required for actions, determinations or
dispositions by the Commission: when a single Commissioner has disqualified himself or is
otherwise not available, a quorum shall consist of the two remaining Commissioners; when
two Commissioners have disqualified themselves, a quorum shall consist of the single
remaining Commissioner; where all three members of the Commission have disqualified
themselves, a hearing examiner shall be designated by the Commission and the hearing
examiner’'s findings, conclusions and recommended order, determination or disposition shall
be adopted by the Commission.

(b) Hearings shall be held before the Commission, a member or members thereof, or a
Hearing Examiner as provided in this chapter; Commission action, determinations or
dispositions as a result of any hearing shall be made at any meeting of the Commission at
which a quorum, determined as set forth in subsection (a) is present. Where a hearing has
been conducted before less than the full three-member Commission, all Commissioners not
present at any such hearing shall render their decision on the basis of a review of all
pleadings, briefs and other papers filed in the matter and on the basis of the transcript and
exhibits produced at such hearing.

(¢) Commissioners may disqualify themselves from participating in any hearing or
decision thereon or in any other action, determination or disposition on grounds of prejudice
and bias in a particular matter, or for other good cause.]

§ 601.020. [Secretary, Assistant secretaries] (Reserved).
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[(a) The Secretary of the Commission shall attend all meetings of the Commission; keep
the minutes of such meetings in one or more books provided for that purpose; be custodian
of the public records of the Commission and of all orders or other documents and
instruments, the execution of which on behalf of the Commission under its seal is duly
authorized in accordance with the provisions of the act and this part, sign orders, subpoenas,
other documents and instruments the issuance and execution of which on behalf of the
Commission shall have been duly authorized in accordance with the provisions of the act and
the regulations adopted thereunder or as provided in an order, approval or other direction
of the Commission; have general charge of the public files and public records of the
Commission; and in general perform all duties incident to the office of Secretary and such
other duties as from time to time may be assigned by the Commission. The Secretary shall
keep in safe custody the seal of the Commission.

(b) The Assistant Secretaries as thereunto authorized by the Commission may sign (under
seal) orders, subpoenas and other documents and instruments the issuance and execution of
which on behalf of the Commission is duly authorized in accordance with the provisions of
the act and the regulations adopted thereunder or as provided in any order, approval, or
other direction of the Commission.]

(Editor's Note: The following section is new and printed in regular type to enhance readability.)
§ 601.030. Access to confidential information.

(a) General rule. The Department may, on a showing that the information is needed, provide
confidential information in its possession to any of the following persons if the person receiving

the confidential information provides assurances of confidentiality as the Department considers
appropriate:

(1) A Federal, state, local or foreign government or any political subdivision, authority, agency
or instrumentality of the government.

(2) A self-regulatory organization.

(3) A foreign financial regulatory authority as defined in section 3(a)(52) of the Securities
Exchange Act of 1934 (15 U.S.C.A. § 78c(a)(52)).

{4) The Securities Investor Protection Corporation or any trustee or counsel for a trustee
appointed under section 5(b) of the Securities Investor Protection Act of 1970 (15 U.S.C.A. §
78eee(b)).

(5) A trustee in bankruptcy.
(6) A trustee, receiver, master, special counsel or other person that is appointed by a court of
competent jurisdiction or as a result of an agreement between the parties in connection with

litigation or an administrative proceeding involving allegations of violations of the act, if the
trustee, receiver, master, special counsel or other person is specifically designated to perform

152



particular functions with respect to, or as a result of, the litigation or proceeding or in connection
with the administration and enforcement by the Department of the act.

(7) A duly authorized agent, employee or representative of any of the above persons.

(b) Nonapplicability. This section does not affect the Department's authority or discretion to
provide access to, or copies of, nonpublic information in its possession in accordance with the
other authority or discretion as the Department possesses by statute, regulation or statement of
policy.

CHAPTER 602. FEES
§ 602.022. [Denial for abandonment] (Reserved).

[The Commission may order an application for registration of securities or an application
for registration as a broker-dealer, investment adviser, agent or investment adviser
representative denied upon the failure of the applicant, within 60 days after written notice
warning the applicant that an application will be denied and deemed abandoned, to respond
to any request for additional information required under the act or the provisions
thereunder or otherwise to complete the showing required for action upon the application;
or the applicant may with the consent of the Commission withdraw the application. Upon
denial for abandonment, there shall be no refund of any filing fee paid prior to the date of
abandonment.]

§ 602.060. [Charges for Commission publications] (Reserved).

[Under section 602(f) of the act (70 P.S. § 1-602(f)), the Commission has fixed the following
charges for publications, issued under its authority:

(1) Compendium of Commission and Staff Positions, Summary of Significant Commission
Orders and Compilation of Staff No-Action Letters (Compendium), including annual
supplement service for the calendar year in which Compendium was purchased: $95.

(2) Compendium Annual Supplement Service: $20 per annual subscription.

(3) Orders for specific Compendium Supplements: $10 per Supplement.]

CHAPTER 603. ADMINISTRATIVE FILES
§ 603.011. Filing requirements.
(2) Except as set forth in subsection (f), documents and other communications to be filed with

the [Commission] Department shall be filed in the Harrisburg office of the [Commission]
Department.
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(b) If mailed, al! documents and communications [should] shall be sent registered or certified
mail, postage prepaid, return receipt requested.

[(c) A document or communication, if complete and properly executed in all material
respects, will be deemed filed when it is received by the Commission.

(d) No notice, statement, form or other document will be accepted for filing; no request
for copies of documents will be granted; and no action will be taken by the Commission
unless the filings and request are accompanied by the required fees or charges as provided
by the act and this section.

(e) Except as set forth in subsection (f), checks for payment of fees and charges shall be
made payable to the order of “Commonwealth of Pennsylvania” and delivered or mailed to:
Secretary, Pennsylvania Securities Commission; 1010 N. Seventh Street, Harrisburg,
Pennsylvania 17102-1410.

(f) The Uniform Application for Broker-Dealer Registration (Form BD), the Uniform
Request for Withdrawal from Registration as a Broker-Dealer (Form BDW), or successor
forms, and amendments thereto required to be filed with the Commission by a member firm
of the National Association of Securities Dealers, Inc. (NASD) with respect to an initial
registration, renewal, amendment or withdrawal from registration as a broker-dealer shall
be made solely with the Central Registration Depository (CRD) maintained by the NASD
under an agreement and guidelines established by the North American Securities
Administrators Association, Inc. and shall be mailed to: NASAA/NASD Central Registration
Depository; Post Office Box 9401, Gaithersburg, Maryland 20898-9401. Documents and
other communications required to be filed with the Securities Commission by a member firm
of the NASD with respect to the initial registration, renewal, transfer or withdrawal from
registration as an agent shall be made solely with the CRD at this address. Checks for
payment of fees required by sections 602(d) and 602.1(a) of the act (70 P.S. §§ 1-602(d) and
1-602.1(a)) for the filing of a document described in this subsection shall be made payable to
the order of “National Association of Securities Dealers, Inc.” and mailed with the documents
to the address listed in this subsection. Filings made with the CRD under this subsection will
be deemed as filed with the Commission.

(2) In connection with notice filings relating to a Federally-covered security under section
211 of the act (70 P.S. § 1-211), notice forms may be filed electronically with the Commission
as permitted by order of the Commission. In conjunction with an electronic filing, fees or
assessments required under sections 602 or 602.1 of the act (70 P.S. §§ 1-602 and 1-602.1)
shall be paid by means of an Automated Clearing House transfer of funds to the
Commission's depository bank.

(h) Required forms will be available on the Commission's website at www. psc.state.pa.us.
In addition, forms are available in paper format from the Commission.]

(c) The Department will consider a completed and properly executed document or
communication to be filed on receipt.
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(d) Unless the filings and request are accompanied by the required fees or charges as
provided by the act and this section, the Department will not:

(1) Accept for filing a notice, statement, form or other document.

(2) Grant a request for copies of documents.

(3) Take action.

(e) Except as set forth in subsection (f), checks for payment of fees and charges shall be:
(1) Made payable to the order of “Commonwealth of Pennsylvania.”

(2) Delivered or mailed to the Department of Banking and Securities, 17 North Second
Street, Suite 1300, Harrisburg, Pennsylvania 17101, or other address as the Department may
designate.

(f) Required documents shall be filed in the following manner:

(1) Broker-dealer. The Uniform Application for Broker-Dealer Registration (Form BD),
the Uniform Request for Withdrawal from Registration as a Broker-Dealer (Form BDW),
or successor forms, and amendments thereto required to be filed with the Department by a
member firm of FINRA with respect to an initial registration, renewal, amendment or
withdrawal from registration as a broker-dealer shall be:

(i) Made solely with the CRD maintained by FINRA under an agreement and guidelines
established by NASAA.

(ii) Mailed to NASAA/FINRA Central Registration Depository, Post Office Box 9401,
Gaithersburg, Maryland 20898-9401 or any successor address.

(2) Agent.

(i) Documents and other communications required to be filed with the Department by a
member firm of FINRA with respect to the initial registration, renewal, transfer or
withdrawal from registration as an agent shall be made solely with the CRD to the address
in paragraph (1)(ii).

(ii) Checks for payment of fees required under sections 602(d) and 602.1(a) of the act (70
P.S. §§ 1-602(d) and 1-602.1(a)) for the filing of a document described in this subsection shall
be made payable to the order of “FINRA” and mailed with the documents to the address
listed in paragraph (1)(ii).

(g) The Department will consider filings made with the CRD under subsection (f) as filed
with the Department.
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(h) Required forms will be available on the Department's website at www.dobs.pa.gov and
in paper format from the Department.

§ 603.031. Public inspection of records.

(a) During the regular business hours of the [Commission] Department, members of the public
may, [upon| on written request to do so, inspect at the [Commission's Harrisburg Office those|
Department's Harrisburg office documents which are public records. The written request
required [by] under this subsection shall set forth the public records to be inspected.

(b) The [Commission] Department may withhold from public inspection those records which
it determines are excluded from the definition of “public records” in section |1 of the act of June
21, 1957 (P.L. 390, No. 212) (65 P.S. § 66.1(2)), known as the Right-to-Know Law| 102 of the
Right-to-Know Law (65 P.S. § 67.102), and any successor statute.

(c) A request for the confidential treatment of information contained in a statement, application,
notice or report submitted to the [Commission] Department may accompany the statement,
application, notice or report and specify the reasons for the request([; the material].

(1) Material which is the subject of the request should be separated from other parts of the
filing.

[Upon] (2) On proper showing, the [Commission] Department will treat as confidential the
material which is the subject of the request.

(d) [Nothing in this section may be deemed to] This section does not make available for
public inspection [books,] the following:

(1) Books, papers, correspondence, memoranda, agreements or other documents or records
contained in an investigative or examination file maintained by the [Commission| Department.

[In addition, no minutes,] (2) Minutes, documents or other memoranda of the [Commission]
Department or of the staff which deal with or concern the institution, maintenance or termination
of an investigation [may be available for public inspection].

(e) Except as set forth in paragraphs (1) and (2), financial statements required to be filed under
§§ 303.011, 303.012, 304.021 and 304.022 [shall be] are public.

(1) Statements of income required to be filed under §§ 303.011 and 304.021 (relating to broker-
dealer registration procedures; and broker-dealer required financial reports) and nenrequired
statements of income filed under §§ 303.011, 303.012, 304.021 and 304.022 [shall be] are
confidential if the income statements are bound separately from the accountant's report, the
statement of financial condition and the accompanying notes.
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(2) Financial statements which are [deemed] considered confidential under paragraph (1) [shall
be| are available for official use by PERSONS DESCRIBED IN § 601.030(a) (RELATING TO
ACCESS TO CONFIDENTIAL INFORMATION). {an}:

[Nothing in this subsection may be deemed to be] (3) This section is not in derogation of the
rules of a registered National SeecuritiesExchange SECURITIES EXCHANGE or registered
National securities association which give customers of a member broker or dealer the right,
[upon] on reguest to the member broker or dealer, to obtain information relative to its financial
condition.

(f) The |Commission has determined to treat confidential] Department will treat the
following information [which will] as confidential and not be available for public inspection
under any provision of the act and [which the Commission deems] considers the information
excluded from the definition of “public records™ in section [1(2)] 102 of the Right-to-Know Law:

(1) The Social Security numberf,] and date of birth [and home address] of an individual
registered or applying for registration as an agent or an investment adviser representative that
appears on the uniform application for securities industry registration or transfer [(Form U-4) or
successor form thereto], Formmn U-4 or successor form, reguired—to—be filed with the
[Commission] Department under § 303.013 or WITH IARD UNDER § 303.014 (relating to
agent registration procedures; and investment adviser representative registration procedures).

(2) The Social Security number[,] and date of birth [and home address] of an individual
registered or applying for registration as an investment adviser or filing a notice as a Federally
covered adviser that appears on the uniform application for investment adviser registration [(Form
ADY) or successor form thereto], Form ADV or successor form (FORM ADYV), required-te
be filed with the [Commission] Department OR WITH IARD er—an—investment—adviser
registration—depesitory designated—by [order of the Commission] the-Department under §
303.012 or § 303.015 (relating to investment adviser registration procedure; and notice filing for
Federally covered advisers).

(3) The Social Security number|,| and date of birth [and home address] of an individual who
is a principal of a person registered or applying for registration as a broker-dealer or investment
adviser or filing a notice as a Federally covered adviser that appears on the uniform application for
broker-dealer reglstratlon, FORM BD OR SUCCESSOR FORM {(Form BD) or Form ADV

i - BD;Fe 2 : ms. [For purposes of this
sectlon, the term “prlnclpal” has the meanmg as set forth in § 303 012(e).|
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§ 603.040. Charges for [Commission]| Department services.

The following fees will be charged by the [Commission] Department and remitted to the
General Fund of the Commonwealth:

(1) Photocopies of documents on file with the [Commission—S$.50] Department—S50¢ per
page.

(2) Certification of documents on file with the [Commission] Department—S$5 per
certification.

(3) Facsimile transmission of copies of documents on file with the [Commission]
Department—$2 per page.

CHAPTER 604. [INTERPRETATIVE OPINIONS OF COMMISSION—STATEMENT
OF POLICY] (Reserved)

(Editor's Note: As part of this proposed rulemaking, the Department is proposing to rescind
Chapter 604 which appears in 10 Pa. Code pages 604-1—604-14, serial pages (364811)—
(364824).)

§§ 604.010—604.012. (Reserved).
§§ 604.016—604.023. (Reserved).

CHAPTER 605. [COMMISSIONERS AND COMMISSION] DEPARTMENT
EMPLOYEES; RELATIONSHIP WITH LICENSED PERSONS OR QUALIFIED
ORGANIZATIONS

§ 605.020. Conflict of interest.

(a) [For the purpose of protecting] To protect the public interest and [avoiding] avoid
conflicts of interest, the [Commission] Department has determined, [pursuant to] under section
605(b) of the act (70 P.S. § 1-605(b)), that the provisions of section 605(a) of the act [(70 P.S. §
1-605(a)) shall] do not prohibit the holding or purchasing of any securities by any [employe of
the Commission if] employee of the Department if one of the following applies:

(1) [the employe] The employee did not perform a principal review of the application for the
registration of [such] the securities or any other securities of the same issuer registered with the
[Commission under sections] Department under section 205 or 206 of the act (70 P.S. §§ 1-
205 [or] and 1-206) or was not involved in an investigation, audit],] or examination of the
registrationf; or).

(2) [the] The securities to be held or purchased are those of an open-end or closed-end

investment company, face amount certificate company, or unit investment trust, as those terms are
defined in section 2 of the Investment Company Act of 1940 (15 [U.S.C.] U.S.C.A. § 80a-2) which
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: : : I reme FOR WHICH THE ISSUER
IS REGISTERED OR HAS FILED A REGISTRATION STATEMENT UNDER THE
INVESTMENT COMPANY ACT OF 1940.

(3) The employee did not perform a principal review of the application for licensure or
registration of a broker-dealer, agent, investment adviser or investment adviser
representative filed with the Department under section 303 of the act (70 P.S. § 1-303) or was
not involved in an investigation, audit or examination of the licensee or registrant.

(b) If, under section 605(a) and (b) of the act, there may be a conflict of interest with an [employe
of the Commission] employee of the Department which is not permitted by subsection (a), [such
employe| the employee may present a formal request to the [Commission] Department for
permission to hold or purchase [such] the securities.

[Such a] (1) The request [shall] must set forth the type and amount of securities to be held or
purchased, the issuer of the securities, any other relationship between the [employe] employee
and the issuer, the functions which the [employe| employee performed relative to the registration
of the issuer|[,] and all other pertinent reasons as to why the {employe feels the Commission
should grant the employe's request] employee feels the Department should grant the
employee's request.

(2) The [Commission] Department may grant the [employe's] employee's request if it finds
that in doing so it would be protecting the public interest and avoiding conflicts of interest.

(c) [No employe of the Commission shall] An employee of the Department may not hold or
purchase a security which would otherwise be permitted by subsections (a) and (b) if the holding
and purchasing of [such] the security would [be violative of] violate any other applicable
[conflict-of-interest] conflict of interest statute or regulation.

CHAPTER 606. MISCELLANEOUS POWERS OF [COMMISSION] THE
DEPARTMENT

§ 606.011. Financial reports to securityholders.

(a) In the case of securities issued under section 203(d) or (p) of the act (70 P.S. § 1-203(d) [or]
and (p)), or registered under [sections] section 205 or 206 of the act (70 P.S. §§ 1-205 and 1-206),
the issuer shall, so long as the securities are held of record by a Commonwealth resident, deliver
its financial statements to each holder at least annually and within 120 days after the close of the
fiscal year of the issuer.

(b) The financial statements [shall] must comply with section 609(c) of the act (70 P.S. § I-
609(c)) and the rules and regulations adopted thereunder, except that, if the securities were issued
in a transaction subject to this section wherein [none of] the financial statements delivered to
offerees were not required to be audited or if [no] the financial statements were not required to be
given to the offerees, the financial statements [need not] do not need to be audited.
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(c) This section does not apply if, on the date of the close of the issuer's fiscal year, the issuer is
subject to section 13 or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78m and
780(d)) and, within 120 days of that date, has made a filing with the [United States| Securities
and Exchange Commission in accordance with either of those sections.

§ 606.031. Advertising literature.

(a) Advertisements. Except as permitted by section 606(c) of the act (70 P.S. § 1-606(c)), a
person may not publish fany] an advertisement concerning [any| a security in this Commonwealth
unless all of the following are met:

(1) The advertisement is either of the following:
(i) Permitted by this section and complies with any requirements imposed by this section.
(11) Specifically excluded from application of this section by subsection (f).

(2) The character and composition of the statements and graphics contained in the advertisement
do not exaggerate the investment opportunity, overemphasize any aspect of the offering, minimize
the risks of the enterprise or predict revenues, profits or payment of dividends [(], including
financial projections or forecasts[)).

(3) The advertisement does not contain any statement that is false or misleading in any material
respect or omits to make any material statement necessary [in order] IN ORDER to make the
statements made, in the light of the circumstances under which they are made, not misleading.

(b) Registered offerings: permitted advertisements afier filing but |prior to] before effectiveness.
The following apply with respect to publication of advertisements in this Commonwealth in
connection with an offering of securities in this Commonwealth for which a registration statement
has been filed with the [Commission] Department under section 205 or 206 of the act (70 P.S. [§
1-205 or § 1-206] §§ 1-205 and 1-206) that has not yet become effective.

(1) In connection with a registration statement filed with the [Commission] Department under
section 205 or 206 of the act for the sale of securities in this Commonwealth which also are the
subject of a registration statement filed under section 5 of the Securities Act of 1933 (15 U.S.C.A.
§ 77e), a person may publish any of the following in this Commonwealth [prior to] before
effectiveness of the registration statement under the act:

(i) Advertisements which comply with section 2(a)(10)(b) of the Securities Act of 1933 (15
U.S.C.A. § 77b(a)}(10)(b)).

(i1) Advertisements which comply with Rule 134 (17 CFR 230.134) (relating to communications

not deemed a prospectus) promulgated by the [United States| Securities and Exchange
Commission [(SEC)}.
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(iii) A preliminary prospectus which is part of a registration statement that has been filed with
the [SEC] Securities and Exchange Commission under section 5 of the Securities Act of 1933
[which] and complies with Rule 430 (17 CFR 230.430) (relating to prospectus for use prior to
effective date) promulgated by the [SEC] Securities and Exchange Commission.

(iv) A summary prospectus which is part of a registration statement that has been filed with the
[SEC] Securities and Exchange Commission under section 5 of the Securities Act of 1933
[which] and complies with Rule 431 (17 CFR 230.431) (relating to summary [prospectus]
prospectuses) promulgated by the [SEC] Securities and Exchange Commission.

(2) In connection with an offering circular for the offer and sale of securities in this
Commonwealth filed with the [SEC] Securities and Exchange Commission under Regulation A
(17 CFR 230.251—230.263)[,] (relating to conditional small issues exemption), promulgated
under section 3(b) of the Securities Act of 1933 (15 U.S.C.A. § 77¢(b)) and with the [Commission]|
Department under section 205 or 206 of the act, a person may publish an advertisement in this
Commonwealth that complies with Rule 251(d)(1)(ii}(C) (17 CFR 230.251(d)(1)(ii)(C)) (relating
to scope of exemption) promulgated by the [SEC prior to] Securities and Exchange
Commission before effectiveness of the offering circular under the act if the following conditions
are met:

(i) The advertisement is filed with the [Commission] Department 10 days before publication
in this Commonwealth [and, prior to the expiration of the 13 TEN-day period, the Commission
does not issue a letter disallowing its publication in this Commonwealth].

(ii) The Department does not issue a letter disallowing its publication in this
Commonwealth before the expiration of the Ht§TEN-day period.

(3) In connection with a registration statement filed with the [Commission] Department under
section 206 of the act for the offer and sale of securities in this Commonwealth for which no
registration statement has been filed with the [SEC] Securities and Exchange Commission in
reliance on section 3(a){(4) or (11) of the Securities Act of 1933 and regulations promuigated
thereunder or Rule 504 (17 CFR 230.504) (relating to exemption for limited offerings and sales of
securities not exceeding $1,000,000) promulgated by the [SEC| Securities and Exchange
Commission under section 3(b) of the Securities Act of 1933, a person may publish an
advertisement in this Commonwealth [prior to] before effectiveness of the registration statement
under the act if all of the following are met:

(i) The advertisement contains no more than the following:
(A) The name and address of the issuer of the security.

(B) The title of the security, the number of securities being offered, the total dollar amount of
securities being offered, yield[,] and the per unit offering price to the public.

(C) A brief, generic description of the issuer's business.
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(D) A statement, if applicable, that completion of the offering is subject to receipt of
subscriptions meeting a stated minimum offering amount,

(E) A statement providing the name and address of the underwriter or where a prospectus may
be obtained.

(F) A statement in the following form: “A registration statement has been filed with the
Pennsylvania [Securitics Commission] Department of Banking and Securities but has not yet
become effective. These securities may not be sold nor may offers to buy be accepted [prior to]
before the time the registration statement becomes effective. This advertisement does not
constitute an offer to sell or the solicitation of an offer to buy nor shall there be any sale of these
securities in the Commonwealth of Pennsylvania [prior to] before registration of the securities
under the Pennsylvania Securities Act of 1972.”

(ii) The advertisement is filed with the [Commission] Department 10 days before publication
in this Commonwealth [and, prior to the expiration of the 10-day period, the Commission does
not issue a letter disallowing its publication in this Commonwealth].

(iii) The Department does not issue a letter disallowing its publication in this
Commonwealth before the expiration of the 13 TEN-day period.

(c) Registered offerings: permitted advertisements afier effectiveness. The following apply with
respect to publication of advertisements in this Commonwealth in connection with an offering of
securities in this Commonwealth for which a registration statement has become effective under
section 205 or 206 of the act.

(1) In connection with a registration statement filed with the [Commission] Department under
section 205 or 206 of the act for the offer and sale of securities in this Commonwealth which also
are the subject of a registration statement filed under section 5 of the Securities Act of 1933 which
has become effective, a person may publish an advertisement in this Commonwealth if it is
preceded or accompanied by a copy of the final prospectus.

(2) In connection with an offering circular for the offer and sale of securities in this
Commonwealth that has been filed with the [SEC] Securities and Exchange Commission under
Regulation A (17 CFR 230.251—230.263) promulgated under section 3(b) of the Securities Act
of 1933 and with the [Commission] Department under section 205 or 206 of the act and has been
qualified by the [SEC| Securities and Exchange Commission under Regulation A and has
become effective under section 205 or 206 of the act, a person may publish an advertisement in
this Commonwealth if the advertisement is accompanied or preceded by a copy of the final offering
circular.

(3) In connection with a registration statement filed with the [Commission] Department under
section 206 of the act for the offer and sale of securities in this Commonwealth for which no
registration statement has been filed with the [SEC] Securities and Exchange Commission in
reliance on section 3(a)(4) or [3(a)(11)] (11) of the Securities Act of 1933 and regulations
promulgated thereunder or Rule 504 (17 CFR 230.504) promulgated by the [SEC]| Securities and
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Exchange Commission under section 3(b) of the Securities Act of 1933 that has become effective
under the act, a person may publish in this Commonwealth an advertisement if all of the following
are met:

(i) The advertisement contains no more than the following:
(A) The name and address of the issuer of the security.

(B) The title of the security, the number of securities being offered, the total dollar amount of
securities being offered, yield[,] and the per unit offering price to the public.

(C) A brief, generic description of the issuer's business.

(D) A statement, if applicable, that completion of the offering is subject to receipt of
subscriptions meeting a stated minimum offering amount.

(E) A statement, if applicable, that funds accompanying the subscription agreement are subject
to escrow and the terms of the escrow.

(F) The name and address where the final prospectus may be obtained if delivery of the final
prospectus does not precede or accompany the advertisement.

(G) A statement in the following form: “This advertisement does not constitute an offer to sell
nor a solicitation of an offer to buy any of the securities. The offering is made only by the
prospectus.”

(ii) The advertisement is filed with the [Commission] Department 5 days before publication
in this Commonwealth [and, prior to the expiration of the 5-day period, the Commission does
not issue a letter disallowing publication in this Commonwealth].

(iii) The Department does not issue a letter disallowing publication in this Commonwealth
before the expiration of the 5 FIVE-day period.

(4) A person may not publish an advertisement in this Commonwealth in connection with the
offer and sale of any security registered under section 205 or 206 of the act at any time after the
expiration of the effective period of the registration statement relating to that security as
determined by section 207 of the act (70 P.S. § 1-207).

(d) Exempt securities. The following apply:
(1) Exempt securities other than sections 202(a) and 202(i). Except as provided in paragraphs
(2) and (3), a person may publish an advertisement in this Commonwealth in connection with the

offer or sale of a security in this Commonwealth which is exempt under section 202 of the act (70
P.S. § 1-202).
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(2) Section 202(a). In connection with the offer or sale of any security in this Commonwealth
made in reliance on section 202(a) of the act which is issued by the Commonwealth, any political
subdivision, or any agency or corporate or instrumentality [thereof] of the Commonwealth and
which security represents less than a general obligation of the issuer, a legend adequately
describing the limited nature of the obligation [shall] must appear prominently in bold face type
of at least 12 points in size on the face page of any preliminary offering statement, official offering
statement or advertisement published in this Commonwealth.

(3) Section 202(i). A person may publish an advertisement in this Commonwealth in connection
with the offer or sale of a security in this Commonwealth which is exempt under section 202(i}) of
the act except [where the Commission] if the Department, by rule or order, has prohibited use
of advertisements as a condition of the availability of the exemption.

(e) Exempt transactions. The following apply:
(1) Advertisements permitted. Except as provided in paragraph (2}, a person may publish any
advertisement in this Commonwealth in connection with a securities transaction in this

Commonwealth which is exempt from registration under section 203 of the act (70 P.S. § 1-203).

(2) Advertisements prohibited. A person may not publish any advertisement in this
Commonwealth in connection with the following securities transactions which are effected in this

Commonwealth:
(i) A sale of a security made in reliance on section 203(d) of the act.

(ii) An offer of a security made in reliance on section 203(e) of the act which results in a sale
under section 203(d) of the act.

(ii1) An offer or sale of a security made in reliance on section 203(j) of the act.
(iv) An offer or sale of a security made in reliance on section 203(s) of the act.

(v) An offer or sale of a security made in reliance on § 203.187 (relating to small issuer
exemption).

(vi} An offer or sale of a security made in reliance on § 203.189 (relating to isolated transaction
exemption).

(vil) An offer or sale of a security which is exempt under section 203(r) of the act when the
[Commission] Department, by rule or order, has prohibited use of advertisements as a condition
of the availability of the exemption.

() Excluded advertisements. The following applyl.]:

(1) This section does not apply to advertisements described in paragraph (2) if all of the
following are met;
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(i) The character and composition of the statements and graphics contained in the advertisement
do not exaggerate the investment opportunity, overemphasize any aspect of the offering, minimize
the risks of the enterprise or predict revenues, profits or payment of dividends [(}, including
financial projections or forecasts[)].

(ii) The advertisement does not contain any statement that is false or misleading in any material
respect or omits to make any material statement necessary to make the statements made, in the
light of the circumstances under which they are made, not misleading.

(2) The following advertisements are excluded from the provisions of this section if the
requirements of paragraph (1) have been met:

(1) [The use of general] General solicitation in connection with the offer or sale of a security
in reliance on section 203(t) of the act.

(if) Advertisements which comply with Rule 135 promulgated by the [SEC] Securities and
Exchange Commission (17 CFR 230.135) (relating to notice of proposed registered [offering]
offerings).

(iii) Advertisements which comply with Rule 135c promulgated by the [SEC] Securities and
Exchange Commission (17 CFR 230.135c¢) (relating to notice of certain proposed [unregistered}
offerings).

(iv) Advertisements in connection with an offer of a security in reliance on § 203.190 (relating
to certain Internet offers exempt) which comply with the legend requirement of § 203.190(a)(1).

(v) Advertisements in connection with the offer or sale of Federally covered securities
under section 18(b)(4)(C) AND (E) and—I) of the Securities Act of 1933 (15 US.C.A. §
77r(b)(4)(C) AND (E) and-(F)) where the issuer relies upon and is in compliance with Rule
506(c) of Regulation D (17 CFR 230.506) (relating to exemption for limited offers and sales
without regard to doliar amount of offering) OR REGULATION CROWDFUNDING.

[(g) Definitions. For purposes of this chapter, the following terms have the following
meanings:

Advertisement—The meaning in section 102(a) of the act (70 P.S. § 1-102(a)). The term
“communication” as used in that definition includes, without limitation, letters, brochures,
pamphlets, displays, sales literature and any form of electronic communication, including e-
mail, which is used in connection with a sale or purchase or an offer to sell or purchase a
security. The term “publicly disseminated” as used in that definition means that the
communication has been directed to or, in fact, communicated to more than 50 persons in
this Commonwealth.

Publish—The meaning in section 102(p) of the act and includes any form of electronic
communication, including Internet and e-mail.
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(h) SEC] (g) Securities and Exchange Commission interpretive advice on use of electronic
media. A person who uses electronic media to publish an advertisement in this Commonwealth in
connection with a security which is the subject of a registration statement filed with the
[Commission] Department under section 205 or 206 of the act and with the [SEC] Securities
and Exchange Commission under section 5 of the Securities Act of 1933 [(15 U.S.C.A. § 77e)|
may rely on the interpretive advice of the {SEC] Securities and Exchange Commission in [SEC]
Release No. 33-7856 (April 28, 2000) and subsequent advice given [pursuant to] under that
release. To the extent that the interpretive advice contradicts any requirement in subsection (a)(1)
or (b)(1), the [Commission} Department will not take any enforcement action if the person
complies with the interpretive advice.

§ 606.041. [Delegation and substitution| (Reserved).

[(a) The Commission delegates to the Director and Assistant Directors of the Division of
Enforcement, Litigation and Compliance:

(1) The powers in section S10(a)(i)—{iii), (b), except for hearings, and (c) of the act (70 P.S.
§ 1-510(a)(i)—(iii}, (b) and (c)) and the authority to close, vacate, modify or amend an action
authorized under this paragraph.

(2) The power to commence an administrative proceeding against a person under 1
Pa. Code §§ 35.14 and 35.37 (relating to orders to show cause; and answers to orders to show
cause) and the authority to vacate, modify or amend an order to show cause issued under
this paragraph. A hearing will not be held, nor will a remedial or disciplinary order issue
following upon the institution of the proceedings, except upon the express order of the
Commission.

(3) The power exercisable by the Commission under section 606(c) of the act (70 P.S. § 1-
606(c)) to issue a summary order to cease advertising and the authority to vacate, modify or
amend a summary order to cease advertising issued under this paragraph.

(4) The power exercisable under section 606(c.1) of the act to issue a cease and desist order
against a registered broker-dealer or investment adviser when the registrant is engaging in
an act or practice which constitutes a violation of § 304.011(e) or § 304.012(e) (relating to
broker-dealer required records; and investment adviser required records) by refusing to
make available for inspection by Commission staff acting under the examination authority
in section 304(d) of the act (70 P.S. § 1-304(d)), the records specified in §§ 304.011 or 304.012.

(5) The power to institute a proceeding under sections 512—514 of the act (70 P.S. §§ 1-
512—1-514) to do one of the following:

(i) Impose a statutory bar under section 512 of the act (70 P.S. § 1-514).
(ii) Mandate a rescission offer under section 513 of the act (70 P.S. § 1-513).

(iii) Compel the return of sales commissions under section 514 of the act (70 P.S. § 1-514).
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(b) The Commission delegates to the Director of the Division of Licensing:

(1) The power exercisable under section 303(a)(ii) of the act (70 P.S. § 1-303(a)(ii)) to order
applications for registration filed under section 303 of the act to become effective on any day
earlier than the 45th day after the filing of the application or material amendment thereto
as the Director may determine. For purposes of this paragraph, the term “application”
means an application for either an initial or renewal license.

(2) The power exercisable under section 609(a) of the act (70 P.S. § 1-609(a)) to waive the
provisions of §§ 303.031 and 303.032 (relating to examination requirement for agents; and
examination requirements for investment advisers and investment adviser representatives).

(3) The power exercisable under section 305(f) of the act (70 P.S. § 1-305(f)) to order
applications to withdraw from the status of a registered broker-dealer, agent, investment
adviser or investment adviser representative to become effective on any day earlier than the
30th day after the filing of the application.

(4) The power exercisable under 1 Pa.Code § 33.42(a) (relating to withdrawal or
termination) for proceedings under section 303 of the act.

(5) The power exercisable under section 609(f) of the act (70 P.S. § 1-609()) with respect
to applications for registration of a broker-dealer, agent, investment adviser or investment
adviser representative. For purposes of this paragraph, the term “application” means an
application for either an initial or renewal license.

(6) The power exercisable under section 303(a)(i)} of the act to grant a waiver of any
requirement imposed under section 303(a)(i) of the act or section 304 of the act (70 P.S. § 1-
304) or any regulation promulgated thereunder and impose conditions on, or limit the scope
of, an initial or renewal license of a broker-dealer, agent, investment adviser or investment
adviser representative.

(7) The power exercisable under section 603(c) of the act (70 P.S. § 1-603(c)) and §
603.031(c) (relating to public inspection of records) to treat documents filed with the Division
of Licensing as temporarily confidential until the close of the Commission meeting at which
the request for confidentiality is acted upon by the Commission.

(8) The power exercisable under section 609(a) of the act to order a broker-dealer, agent,
investment adviser or investment adviser representative registered under section 301 of the
act (70 P.S. § 1-301) to furnish material information reasonably related to the registration.

(9) The power exercisable under sections 303(a)(i) and 609(a) of the act to order an
applicant for registration as a broker-dealer, agent, investment adviser or investment
adviser representative under section 301 of the act to furnish material information
reasonably related to the application.

(10) The power exercisable under § 303.051(a) and (b) (relating to surety bonds).
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(11) The power exercisable under section 305(d) of the act to issue a summary order with
respect to an application for registration.

(c) The Commission delegates to the Director of the Division of Corporation Finance:

(1) The power exercisable under section 206(c) of the act (70 P.S. § 1-206(c)) to order
effective a registration statement filed under section 206 of the act for securities that have
met the requirements for registration under the Mid-Atlantic Regional Review Protocol for
Small Corporate Offering Registrations.

(2) The power exercisable under section 204(b) of the act (70 P.S. § 1-204(b)) to:

(i) Issue summary orders denying or revoking exemptions from registration under section
202 or 203 of the act (70 P.S. § 1-202 or § 1-203).

(ii) Modify or vacate the summary orders.

(3) The power exercisable under section 609(f) of the act (70 P.S. 1-609(f)) with respect to
applications for registration of securities.

(4) The power exercisable by the Commission to waive the provisions of § 504.060(a) and
(b) (relating to rescission offers) when:

(i) The securities which are the subject of the rescission offer being made in this
Commonwealth were sold to and purchased by ne more than 35 persons during 12
consecutive months.

(ii) Disclosure satisfying the anti-fraud provisions of section 401(b) of the act (70 P.S. § 1-
401(b)) will be given to a rescission offeree.

(5) The power exercisable under section 206(c) of the act to order effective a registration
statement filed under section 206 of the act for securities of an issuer which meets all of the
following:

(i) The issuer is an entity described in section 202(e)(i) of the act (70 P.S. § 1-202(e)(i)).

(if) The issuer has not registered the securities with the United States Securities and
Exchange Commission under section 5 of the Securities Act of 1933 (15 U.S.C.A. § 77e) in
good faith reliance on section 3(a)(4) thereof (15 U.S.C.A. § 77c(4)).

(iii) The issuer, within the immediately preceding 18 months, had an effective registration
statement with the Commission for similar securities.

(iv) The registration statement complies with the Statement of Policy Regarding General

Obligation Financing by Religious Denominations adopted by the North American Securities
Administrators Association (April 17, 1994) or any successor statement of policy.
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(v) The issuer has not requested a waiver of any provision of the act or rule or order
thereunder that otherwise would apply to the registration statement.

(vi) The issuer or any affiliate of the person currently is not subject or, within the past 10
years, was not subject to any of the following:

(A) An order described in section 305(a)(iv) of the act.

(B) An injunction described in section 305(a)(iii) of the act.

(C) A criminal conviction described in section 305(a)(ii) of the act.

(D) An order of the Commission issued under section 512 of the act (70 P.S. § 1-512).

(E) A court order finding civil contempt under section 509(c) of the act (70 P.S. § 1-509(c)).

(F) An order of the Commission imposing an administrative assessment under section
602.1 of the act (70 P.S. § 1-602.1) which has not been paid in full.

(6) The power exercisable under section 210 of the act (70 P.S. § 1-210) to grant
effectiveness to an application filed under § 210.010 (relating to retroactive registration of
certain investment company securities).

(7) The power exercisable under 1 Pa.Code § 33.42(a) (relating to withdrawal or
termination) for proceedings under section 202, 203, 205 or 206 of the act.

(8) The power exercisable under section 603(c) of the act and § 603.031(c) to treat
documents filed with the Division of Corporation Finance as temporarily confidential until
the close of the Commission meeting at which the request for confidentiality is acted upon
by the Commission.

(9) The power exercisable under section 206(c) of the act to order effective a registration
statement filed with the Commission under section 206 of the act by an issuer which also has
a currently effective registration statement for the same securities on file with the SEC.

(10) The power exercisable under section 211 of the act (70 P.S. § 1-211) to:

(i) Issue a stop order suspending the offer or sale of any security described in section 211(b)
or (¢).

(ii) Modify or vacate a stop order.
(11) The power exercisable under section 207(l) of the act (70 P.S. § 1-207(1)) to declare

effective an amendment to any currently effective registration statement relating to the
increase in the specified amount of securities proposed to be offered in this Commonwealth,
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if the applicable filing fee, if any, required by section 602(b.1) of the act (70 P.S. § 1-602(b.1))
has been paid.

(12) The power, exercisable under § 606.031(b)(2), (3)(ii) and (c)(3)(ii) (relating to
advertising literature) to issue a letter disallowing publication of an advertisement in this
Commonwealth in connection with the offer or sale of a security in this Commonwealth.

(d) The Commission delegates to the Chief Accountant the power to waive, in a filing with
the Commission, a nonmaterial technical financial statement noncompliance with a
provision relating to the form and content of financial statements.

(e) The Commission authorizes the following:

(1) The Chief Counsel, Deputy Chief Counsel or the Assistant Director of the Division of
Corporation Finance may exercise the delegations given in this section in the absence of the
Director of the Division of Corporation Finance.

(2) The Chief Counsel and Deputy Chief Counsel may exercise the delegations given in this
section in the absence of the Director of the Division of Licensing.]

CHAPTER 609. REGULATIONS, FORMS AND ORDERS
§ 609.010. Use of prospective financial statements.

[(a) The following words and terms, when used in this section, have the following
meanings, unless the context clearly indicates otherwise:

Feasibility study—An analysis of a proposed investment or course of action which may
involve the preparation of a financial forecast or a financial projection.

Financial forecast—A prospective financial statement that presents, to the best of the
responsible party's knowledge and belief, an entity's expected financial position, results of
operations and changes in financial position. A financial forecast is based on the responsible
party's assumptions reflecting conditions it expects to exist and the course of action it expects
to take.

Financial projection—A prospective financial statement that presents, to the best of the
responsible party's knowledge and belief, given one or more hypothetical assumptions, an
entity's expected financial position, results of operations and changes in financial position. A
financial projection is sometimes prepared to present one or more hypothetical courses of
action for evaluation, as in response to questions such as “What would happen if...?” A
financial projection is based on the responsible party's assumptions reflecting conditions it
expects would exist and the course of action it expects would be taken, given one or more
hypothetical assumptions.
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Hypothetical assumption—An assumption used in a financial projection to present a
condition or course of action that is not necessarily expected to occur, but is consistent with
the purpose of the projection.

Independent—A person-—regardless of whether the person is a Certified Public
Accountant—may not be considered independent if the person is not independent under
Rule 101 of the Code of Professional Ethics of the American Institute of Certified Public
Accountants, Inc. or under the interpretations adopted thereunder.

Prospective financial statement—A financial forecast or financial projection including the
summaries of significant assumptions and accounting policies.

(b)] (a) Except as set forth in subsection [(c)] (b), the use of prospective financial statements,
including those contained in feasibility studies, [are] is prohibited in connection with offerings
registered under sections 205 and 206 of the act (70 P.S. §§ 1-205 and 1-206) or in offerings
exempt from registration under section 202(a) or 203(d) of the act (70 P.S. [§ 1-202(a) or 1-203(d)]
§§ 1-202(a) and 1-203(d)), unless the prospective financial statements [utilized] used or
distributed comply with the act and this section.

[(c)] (b) The use or distribution of prospective financial statements in connection with the
following securities offerings is permissible if it complies with section 401 of the act (70 P.S.§ 1-
401):

(1) Offers or sales of securities of reporting companies as the term is defined in section 102(q)
of the act (70 P.S. § 1-102(q)).

(2) Offers and sales of securities made under an exemption not set forth in subsection (b).

(3) Offers and sales of securities made to experienced private placement investors [as that term
is defined in § 204.010(d)(1) (relating to increasing the number of purchasers and offerees)).

(4) Offers and sales of securities to an individual[—], and spouse when purchasing as joint
tenants or as tenants by the entiretiesf—where], if the minimum amount of securities to be
purchased in the offering by the individual is $500,000 or more and the purchase of the securities
is for cash or an unconditional obligation to pay cash which obligation is to be discharged within
5 years from the date of sale of the securities.

(5) Offers and sales of securities to a person which is organized primarily [for the purpose of
purchasing] to purchase, in nonpublic offerings, securities of corporations or issuers engaged in
research and development activities in conjunction with a corporation and one of the following
exists:

(1) The person has purchased $450,000 or more of the securities for cash or for an unconditional
obligation to pay cash which obligation is to be discharged within 5 years from the date of sale of
the securities, excluding a purchase of securities of a corporation in which the affiliates of the
person directly or beneficially own more than 50% of the corporation's voting securities.
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(1) The person is purchasing $500,000 or more of the securities being offered for cash or an
unconditional obligation to pay cash which obligation is to be discharged within 5 years from the
date of sale of the securities being purchased.

(6) Offers and sales of securities made to accredited investors as that term is defined in Rule
501(a) (17 CFR 230.501¢a)) (relating to definitions and terms used in Regulation D)[)] in
Regulation D of the Securities Act of 1933 (15 U.S.C.A. §§ 77a—[77z-3] 77aa).

[(d)] (c) Except as set forth in subsections [(e) and (f)] (d) and—(e), prospective financial
statements [utilized] used or distributed in connection with the securities offerings described in
subsection [(b) shall] (a) must comply with the following requirements:

(1) Assumptions. Assumptions include:

(1) Prospective financial statements [shall be based upon] must be based on reasonable
assumptions and [shall] clearly set forth the assumptions made with respect to ail material features
of the presentation.

(11) With respect to financial projections, the hypothetical assumptions used [shall] must be
clearly identified and [shall] be consistent with the purpose of the presentation. With respect to
multiple presentations there [shall] must be a preponderance of information to suitably support
the amount presented being within the range of the hypothetical assumptions.

(2) Preparation. Preparation includes:
(1) Prospective financial statements shall either be prepared by an independent qualified person-
preparer|—] or reviewed by an independent qualified person[—] reviewer. The preparer or

reviewer may rely on another preparer or reviewer for the preparation or review of the underlying
assumptions or other aspects of the prospective financial statement if the report complies with

paragraph (3).

(i1) The [Commission] Department will not recognize a person as a qualified independent
reviewer or preparer unless that person can demonstrate [that the person has] adequate
knowledge of the industry and the accounting principles and practices of the industry portrayed in
the prospective financial statements.

(3) Report. [Report shall] The report must include:

(1) Prospective financial statements [shall be] accompanied by a report of each preparer or
reviewer of the following:

(A) The prospective financial statements.
(B) The underlying assumptions.

(C) Other material aspects of the prospective financial statements.
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(i1) With respect to prospective financial statements, the preparer or reviewer's report [shall]:

(A) Must include a statement of the work performed[—which shall include], including a
review of the assumptions.

[The report may] (B) May not contain a disclaimer with respect to the reasonableness of the
assumptions or the reasonableness of the prospective financial statements.

[The report may| (C) May not contain language that suggests or implies that the preparer or
reviewer vouches for the achievability of the prospective financial statements.

(iii) A report on the preparation or review of the financial projections [should explicitly
describe] explicitly describing the hypothetical assumptions on which the projection is based, for
example, “assuming the granting of the requested loan [for the purpose of expanding] to expand
the Company's plant as described in the summary of significant assumption(s).”

(4) Contents of reports with more than one preparer or reviewer. Collectively, the reports
described in paragraph (3) [shall] must include a statement of the work performed by each
preparer or reviewer and the degree of responsibility each is taking.

(5) Professional responsibility. A preparer or reviewer of a prospective financial statement or
of the underlying assumptions shall [be mindful of] follow the requirements of § 401.020
(relating to professional responsibility).

(6) Fair presentation. Prospective financial statements [shall] must include material
information necessary for a fair presentation including|, by way of illustration], if applicabie:

(i) Sales or gross revenue by sources for each period presented.

(i1) Expenses by classifications for each period presented.

(iii) Provision for income taxes for each period presented.

(iv) Net income for each period presented.

(v) Primary and fully diluted earnings per share of common stock for each period presented.

(vi) A cash flow analysis or a statement of significant changes in financial position for each
period presented, including the sources and uses of cash.

(vii) Balance sheets at the beginning and end of the entire period for which prospective financial
statements are presented.

(viii) Forecasted or projected annual taxable income or loss with a discussion of the assumptions

affecting tax benefits and, if appropriate, alternative forecasted or projected results based on
alternative tax treatment.
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(ix) Significant accounting principles and policies followed.

(7) Minimum period. Prospective financial statements shall [ordinarily] cover a minimum
period of 3 years. The period [shall be extended where] must be extended if appropriate to
evaluate properly the investment consequences.

(8) Explanatory notes. Prospective financial statements [shall] must be accompanied by
explanatory notes describing significant assumptions made and, if appropriate, referenced to
tabular and numerical data and risk factors.

(9) Conspicuous statement. Prospective financial statements [shall] must be clearly
distinguished from historical financial statements and [shall} contain a conspicuous statement
indicating that it is based on assumptions of the future.

[(e) Prospective] (d) The Department will consider prospective financial statements
examined in accordance with the [Statement of Standards for Accountants' Services on
Prospective Financial Information] Statement of Standards for Attestation Engagements
promulgated by the American Institute of Certified Public Accountants, Inc. (AICPA} SSAE
Statement) [shall be deemed] to comply with this section [where] if a standard report on an
examination prepared in accordance with the [AICPA] SSAE Statement[,] is issued by an
independent person.

[(D)] (e) The primary responsibility for prospective financial statements [utilized] used or
distributed under this section rests with management.

§ 609.011. Amendments to filings with [Commission| Department.

[Whenever an application, notice, statement, report or any other document (Document)
has been filed with the Commission and the person who filed the Document wishes to amend
or otherwise ensure that the Document is current and accurate in all material respects, the
person shall make a filing with the Commission constituting the amendment which also shall
identify the Document being amended including, with respect to an amendment to a form
promulgated by the Commission, the name of the form, the date the form originally was filed
with the Commission and the items or schedules of the form which are being amended.]

A person wishing to amend or otherwise ensure that a previously filed application, notice,
statement, report or any other document is current and accurate in all material respects shall
file with the Department an amendment which meets the following conditions:

(1) The amendment must identify the previously filed document being amended.

(2) If amending a form promulgated by the Department, the amendment must identify
the:

(i) Name of the form.
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(i) Date the form originally was filed with the Department.
(iii) Items or schedules of the form which are being amended.
§ 609.012. Computing the number of offerees, purchasers and clients.

(a) Under section 609(a) of the act (70 P.S. § 1-609(a)), the [Commission, for the purpose of
providing] Department, to provide a consistent method of computing the number of offerees,
purchasers and clients under relevant provisions of the act and regulations promulgated thereunder,
has determined that the following apply:

(1) A person who is offered or purchases securities or becomes a client [shall count] is counted
as a separate offeree, purchaser or client, unless the person is otherwise specifically excluded under
this section.

(2) [Where] If more than one person, related by blood or marriage, are offerees, purchasers or
clients, the persons [shall be] are counted as one offeree, purchaser or client if they either:

(i) Reside in the same household.
(ii) Are under the age of 18.

[(3) As used in this section, the term “entity” means a corporation, partnership,
association, joint stock company, trust, estate or unincorporated association.

(4)] (3) An entity [shall be] is counted as one person, and a direct or beneficial owner of equity
interests or equity securities in the entity [shall not be] is not counted as an offeree, purchaser or
client, unless one of the following applies:

(i) With respect to computing offerees and purchasers, the entity was organized [for the specific
purpose of acquiring]| to specifically acquire the securities being offered or purchased.

(ii) With respect to computing clients, [where] if the services provided by the person effecting
transactions in securities for the account of the entity or providing investment advice to the entity
are based [upon] on the investment decisions of the direct or beneficial owners rather than [upon]
on the investment objectives of the entity.

[(5)] (4) Notwithstanding the provisions of paragraph [(4)(i), in] (3)(i):
(i) In the case of a trust [where] , if the settlor and the beneficiaries are related by blood or
marriage, the trust and the trustee[—|, when acting on behalf of the trust or simultaneously on his

own behalf[—shall count], is counted only as one offeree, purchaser or client.

(ii) Multiple trusts [shall be] are counted as one offeree, purchaser or client if all of the
beneficiaries are related by blood or marriage.

175



[(6)] (5) Notwithstanding the provisions of paragraph [(4)(i)] (3)(i) in an entity in which all
owners of equity interests or equity securities, excluding contingent interests and director's
qualifying shares, are persons related by blood or marriage residing in the same household, the
following apply:

(i) The entity [shall be] is counted as one person [and the].

(ii) The owners of the interests or securities in the entity [shall not be] is ARE not counted as
offerees, purchasers and clients.

(b) This section does not apply if a section of the act or a regulation promulgated thereunder
sets forth another method of computing offerees, purchasers or clients.

§ 609.031. Application.

(a) This chapter, [together with the] and constructions and interpretations [hereof as the
Commission may issue from time to time, sets] issued by the Department, set forth the
minimum requirements for financial statements included, under the act, as part of the following:

(1) Registration Statements under section 206 of the act (70 P.S. § 1-206).

(2) Registration Statements under section 205 of the act (70 P.S. § 1-205) which are exempt
under section 3(b) of the Securities Act of 1933 (15 U.S.C.A. § 77c¢(b)).

(3) Proxy materials under section 203(o) of the act (70 P.S. § 1-203(0)).
(4) Reports distributed to securityholders under section 606(a) of the act (70 P.S. § 1-606(a)).

(5) Broker Rl RL TR preE | ~FINANCIAL REPORTS OF
BROKER-DEALERS OR [NVESTMENT ADV[SERS REQUIRED BY SUBPART C
(RELATING TO REGISTRATION OF BROKER-DEALERS, AGENTS, INVESTMENT
ADVISERS, AND INVESTMENT ADVISER REPRESENTATIVES AND NOTICE
FILINGS BY FEDERALLY COVERED ADVISERS).

(6) Exempt transactions under section 203(p) of the act [(70 P.S. § 1-203(p))].

(b) Offerings of securities registered under the Securities Act of 1933 (15 U.S.C.A. §§ 77a—
[77z-3] 77aa), or filings of proxy materials under the Securities Exchange Act of 1934 (15
U.S.C.A. §§ 78a—([78mm] 78pp) which meet the requirements of Reg. S-X, 17 CFR 210.8-01—
210.8-03 (relating to preliminary notes to Article 8; annual financial statements; and interim
financial statements) (1974), adopted by the [United States] Securities and Exchange
Commission [(“S-X")] or broker-dealer reports filed under the Securities Exchange Act of 1934
under regulations adopted thereunder [shall be] are exempted from this chapter, except [wheref
if otherwise indicated.
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(c) References to “registration” under the Securities Act of 1933 are to be construed strictly. By
way of illustration the procedure of “notification” under the Regulation [“A” of that act] A (17
CFR 230.251—230.263) (relating to conditional small issues exemption) will not be recognized
as *‘registration.”

§ 609.032. [Definitions] (Reserved).

[(a) Unless the context otherwise requires, or unless specific language otherwise controls,
the following terms apply any time financial information is required to be filed under the act
or under this title:

Accountant's report—A document in which an independent certified public accountant
indicates the scope of the audit the accountant has made and sets forth the accountant's
opinion regarding the financial statements taken as a whole, or an assertion to the effect that
an overall opinion cannot be expressed. When an overall opinion cannot be expressed, the
reasons therefor shall be stated.

Amount—When used in regard to securities, the principal amount if relating to evidence
of indebtedness, the number of shares if relating to shares and the number of units if relating
to any other kind of security.

Audit—Audited and reported upon with an opinion expressed by an independent certified
public accountant.

Audit or examination—An audit of the statements by a certified public accountant in
accordance with generally accepted auditing standards for the purpose of expressing an
opinion thereon.

Bank holding company—A person which is engaged, either directly or indirectly, primarily
in the business of owning securities of one or more banks for the purpose, and with the effect,
of exercising control.

Comparative financial statements—Financial statements in which data for 2 or more years
are presented in adjacent columnar form.

Date of filing—The date on which the financial statements or any material amendment
thereto are received in the Harrisburg office of the Commission.

Development stage company—A company devoting substantially all of its efforts to
establishing a new business with either of the following conditions existing: planned principal
operations have not commenced, or planned principal operations have commenced but there
has been no significant revenue therefrom.

Equity security—Any stock or similar security (including interests in a limited liability
company); or any security convertible, with or without consideration, into such a security,
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or carrying any warrant or right to subscribe to or purchase such a security; or any such
warrant or right.

Fifty-percent, owned person—In relation to a specified person, a person approximately
50% of whose outstanding voting shares is owned by the specified person either directly or
indirectly through one or more intermediaries.

Fiscal year—The annual accounting period, or if no closing date has been adopted, the
calendar year ending on December 31.

Going concern disclosure—The disclosure of substantial doubt about the ability of the
issuer to continue as a going concern during the ensuing fiscal year contained in the auditor's
report based upon the criteria contained in the Statement on Auditing Standard 59
promulgated by the American Institute of Certified Public Accountants.

Insurance holding company—A person who is engaged, either directly or indirectly,
primarily in the business of owning securities of one or more insurance companies for the
purpose and with the effect of exercising control.

Majority-owned subsidiary—A subsidiary more than 50% of whose outstanding voting
shares is owned by its parent or the parent's other majority-owned subsidiaries, or both.

Material—When used to qualify a requirement for the furnishing of information as to any
subject, means or refers to the magnitude of an ommission or misstatement of information
that, in the light of surrounding circumstances, makes it probable that the judgement of an
average prudent investor would have been changed or influenced by the omission or
misstatement.

Note or footnote—When used in regard to financial statements, a clear and concise
disclosure of information, including information necessary to make any item or entry
contained in a financial statement not misleading, cross referenced specifically, if
practicable, to an item or entry in a financial statement. A note shall be prepared in
conformity with generally accepted accounting principles and practices.

Parent—An affiliate controlling a specified person directly or indirectly through one or
more intermediaries.

Principal holder of equity securities—When used in respect of a registrant or other person
named in a particular statement or report, a holder of record or a known beneficial owner
of more than 10% of any class of equity securities of the registrant or other person,
respectively, as of the date of the related balance sheet filed.

Registrant—The issuer of the securities for which an application, a registration statement,
or a report is filed.
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Related parties—The registrant; its affiliates; principal owners, management, and
members of their immediate families; entities for which investments are accounted for by
the equity method; and any other party with which the reporting entity may deal when one
party has the ability to significantly influence the management or operating policies of the
other to the extent that one of the transacting parties might be prevented from fully pursuing
its own separate interests. Related parties also exist when another entity has the ability to
significantly influence the management or operating policies of the transacting parties or
when another entity has an ownership interest in one of the transacting parties and the ability
to significantly influence the other to the extent that one or more of the transacting parties
might be prevented from fully pursuing its own separate interests. For purposes of this
definition, “principal owner” means the owners of record or known beneficial owners of
more than 10% of the voting interests of the reporting entity, and “management” means a
person having responsibility for achieving the objectives of the organization and the
concomitant authority to establish the policies and to make the decisions by which the
objectives are to be pursued.

Review—A review of the statements by a certified public accountant in accordance with
the Statements on Standards for Accounting and Review Services promulgated by the
American Institute of Certified Public Accountants, and on the basis of that review, the
accountant is not aware of any material modifications that should be made to the financial
statements for the financial statements to be in conformity with generally accepted
accounting principles, except for those modifications, if any, described in the review report.

Review report—An accountant's review report, which is a document in which the certified
public accountant indicates that a review has been performed, and on the basis of that
review, the accountant is not aware of any material modifications that should be made to the
financial statements for the financial statements to be in conformity with generally accepted
accounting principles, except for those modifications, if any, described in the review report.

Share—A share of stock in a corporation or unit of interest in an unincorporated person.

Significant subsidiary—A subsidiary, or a subsidiary and its subsidiaries, which meet any
of the conditions described in this definition based on the most recent annual financial
statements, including consolidated financial statements, of the subsidiary which would be
required to be filed if the subsidiary were a registrant and the most recent annual
consolidated financial statements of the registrant being filed:

(i) The parent's and its other subsidiaries' investments in and advances to, or their
proportionate share (based on their equity interests) of the total assets of, the subsidiary
exceed 10% of the total assets of the parent and its consolidated subsidiaries.

(ii) The parent's and its other subsidiaries' proportionate share (based on their equity

interests) of the total sales and revenues (after intercompany eliminations) of the subsidiary
exceeds 10% of the total sales and revenues of the parent and its consolidated subsidiaries.
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(iii) The parent's and its other subsidiaries' equity in the income before income taxes and
extraordinary items of the subsidiary exceeds 10% of the income of the parent and its
consolidated subsidiaries; however, if the income of the parent and its consolidated
subsidiaries is at least 10% lower than the average of the income for the last five fiscal years,
the average income may be substituted in the determination.

Subsidiary of a specified person—An affiliate controlled by the person directly or indirectly
through one or more intermediaries.

Tangible book value of a company's common shares—The excess of total assets over total
liabilities as determined by generally accepted accounting principles of the company reduced
by the following:

(i) Liquidating value, including any premium of excess over par or stated value, payable
upon involuntary liquidation, of any capital obligations, preferred shares or shares having a
seniority in rank, or any degree of preference or priority over the issue of common shares
for which book value is being computed, including accrued and unpaid dividends to the
extent entitled to recognition and preference in the event of liquidation.

(ii) An amount equal to any appraisal capital from revaluation of properties or any similar
account title to the extent that the appraisal increase has not been fully depreciated in the
accounts.

(iii) Deferred charges including debt issue costs.

(iv) Prepaid expenses except as to items properly classified as current assets under
generally accepted accounting principals.

(v) All other assets of an intangible nature including, but not limited to, goodwill, patents,
copyrights, franchises, distribution rights, intellectual property rights, leasehold
improvements, licensing agreements, noncompete covenants, customer lists, trade names,
trademarks and organization costs.

Totally-held subsidiary—A subsidiary substantially all of whose outstanding equity
securities are owned by its parent or the parent's other totally-held subsidiaries or both, and
which is not indebted to any person other than its parent or the parent's other totally-held
subsidiaries or both, in an amount which is material in relation to the particular subsidiary,
excepting indebtedness incurred in the ordinary course of business which is not overdue and
which matures within one year from the date of its creation, whether evidenced by securities
or not, and excluding indebtedness of a subsidiary which is secured by its parent by
guarantee, pledge, assignment or otherwise.

Voting shares—The sum of all rights, other than as affected by events of default, to vote
for election of directors or the sum of all interests in an unincorporated person.
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Wholly-owned subsidiary—A subsidiary substantially all of whose outstanding voting
shares are owned by its parent or the parent's other wholly-owned subsidiaries, or both.]

§ 609.033. Accountants.

(a) [Qualifications of accountants shall be in accordance with the following:] Qualification
of accountants.

(1) The [Commission will not recognize any person as] Department will not recognize a
person:

(i) As a certified public accountant who is not registered and in good standing [as such] under
the laws of the place of [such] the person's residence or principal office.

[The Commission will not recognize any person as] (ii) As a public accountant who is not in
good standing and entitled to practice [as such] under the laws of the place of [his] the
individual's residence or principal office.

(2) The [Commission] Department will not recognize [any] a certified public accountant or
public accountant as independent who is not in fact independent. For example, an accountant will
be considered not independent with respect to [any] a person, or any of its parents, its subsidiaries
or other affiliates in which[, during the period of his] either of the following applies:

(i) During the period of the accountant's professional engagement to examine the financial
statements being reported on or at the date of his report, [he or his firm or a member thereof]
the accountant or accountant's firm or a firm member had, or was committed to acquire, [any]|
a direct financial interest or [any] a material indirect financial interest[; or with which, during
the period of his].

(ii) During the period of the accountant's professional engagement to examine the financial
statements being reported on, at the date of his report or during the period covered by the financial
statements, [he or his firm or a member thereof] the accountant or accountant's firm or a
firm member was connected as a promoter, underwriter, voting trustee, director, officer or
employee|, except that a firm will not be deemed not].

(3) A firm will be considered independent in regard to a particular person if a former officer
or [employe of such] employee of the person is employed by the firm and [such] the individual
has completely disassociated himself from the person and its affiliates and does not participate in
auditing financial statements of the person or its affiliates covering any period of [his] the
individual's employment by the person. [For the purposes of this subsection the term
“member” means all partners and principals in the firm; and all professional employes
participating in the audit or located in an office of the firm participating in a significant
portion of the audit.

(3)] (4) In determining whether an accountant is in fact independent with respect to a particular
registrant, the [Commission] Department will give appropriate consideration to all relevant
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circumstances including evidence bearing on all relationships between the accountant and |[that]
the registrant or any affiliate [thereof] of the registrant, and will not confine itself to the
relationships existing in connection with the filing of reports with the [Commission] Department.

(b) [Accountant's reports shall be in accordance with the following:] Accountant's reports.

(1) Auditor's report format. The format of the auditor's report [shall] must be in accordance
with the reporting standards established by generally accepted auditing standards including
Statements on Auditing Standards promulgated by the Auditing Standards Board of the American
Institute of Certified Public Accountants or the auditing standards promulgated by the Public
Company Accounting Oversight Board as required under law.

(2) Accountant's review report format. The format of the accountant's review report [shall] must
be in accordance with the reporting standards established by Statements on Standards for
[Accounting and Review Services] Attestation Engagements promulgated by the American
[nstitute of Certified Public Accountants.

(3) Accountant's compilation report format. The format of the accountant's compilation report
[shall] must be in accordance with the reporting standards established by Statements on Standards
for [Accounting and Review Services] Attestation Engagements promulgated by the American
Institute of Certified Public Accountants.

(4) Certain accountant's reports. Auditor's reports, accountant's review reports or accountant's
compilation reports issued by public accountants are not permitted for reports required [by] under
§ 609.034 (relating to financial statements).

§ 609.034. Financial statements.

[(a) When an issuer proposes to register its securities for sale under section 205 or section
2006 of the act (70 P.S. §§ 1-205 and 1-206), and for which a registration statement has been
filed with the United States Securities and Exchange Commission (SEC) under section 5 of
the Securities Act of 1933 (15 U.S.C.A. § 77e), the issuer shall comply with the financial
statement requirements as set forth in the rules and regulations of the SEC (17 CFR 210.1-
01—210.12-29), all of which shall be prepared in accordance with generally accepted
accounting principles and presented in comparative form.|

(a) If an issuer proposes to register its securities for sale under section 205 or 206 of the
act (70 P.S. §§ 1-205 and 1-206), and for which securities a registration statement has been
filed with the Securities and Exchange Commission under section 5 of the Securities Act of
1933 (15 U.S.C.A. § 77e), the issuer shall:

(1) Comply with the financial statement requirements as set forth in the rules and
regulations of the Securities and Exchange Commission (17 CFR 210.1-01—210.12-29)
(relating to form and content of and requirements for financial statements, Securities Act of
1933, Securities Exchange Act of 1934, Investment Company Act of 1940, Investment
Advisers Act of 1940, and Energy Policy and Conservation Act of 1975).
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(2) Prepare the financial statements in accordance with generally accepted accounting
principles.

(3) Present the financial statements in comparative form.

{b) Except as provided in subsection [(c), when an] (d), an issuer shall file the financial
statements listed in subsection (c) if one of the following conditions apply:

(1) The issuer proposes to register its securities for sale under section 206 of the act[, when an|.

(2) The issuer proposes to sell its securities under the exemption contained in Regulation A
promulgated under section 3(b) of the Securities Act of 1933 (15 U.S.C.A. § 77¢c(b)) and proposes
to register the securities under section 205 of the act[, or when an].

(3) The issuer proposes to sell its securities under the exemption contained in section 203(p) of
the act (70 P.S. § 1-203(p))[, or when an].

(4) The issuer is required to file proxy materials under section 203(o) of the act [(70 P.S. § 1-
203(0)), it].

(c) If required under subsection (b), the issuer shall file the following financial statements,
[all of which shall be|] prepared in accordance with generally accepted accounting principles and
presented in comparative form:

(1) A balance sheet of the issuer, dated within 120 days of the date of filing with the
[Commission. If the balance sheet is not audited, there shall be filed, in addition, an audited
balance sheet as of the issuer's last fiscal year, unless the last fiscal year ended within 90 days
of the date of filing, in which case there shall be filed an audited balance sheet as of the end
of the issuer's next preceding fiscal year.| Department and comply with either of the
following requirements if the balance sheet is not audited:

(i) The issuer shall also file an audited balance sheet as of the issuer's last fiscal year.

(ii) The issuer shall also file an audited balance sheet as of the end of the issuer's next
preceding fiscal year if the issuer's last fiscal year ended within 90 days of the date of filing.

(2) Statements of income, stockholders' equity and cash flows for each of 2 fiscal years or less,
if the issuer and its predecessors have been in existence for less than 2 years preceding the date of
the latest balance sheet filed, and for the period, if any, between the close of the latest of the fiscal
years and the date of the latest balance sheet filed[, except that issuers offering interests in a
direct participation program and any corporation which has or intends to have significant
oil and gas operations must file the statements for each of 3 fiscal years].

(i) These statements shall be audited up to the date of the latest audited balance sheet filed.
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[However, if] (ii) If changes in stockholders' equity accounts are set forth in a note to the
financial statements, a separate statement of stockholders' equity [need not] does not need to be
filed.

(3) Consolidated balance sheets, statements of income, stockholders' equity|,] and cash flows
complying with the audit requirements in paragraphs (1) and (2) [should] must be filed for the
issuer and its subsidiaries in accordance with this section.

(4) [If the issuer is about to undergo a reorganization which will effect substantial changes
in its assets, liabilities or capital accounts, include a balance sheet of the issuer prior to] A
balance sheet of the issuer before the reorganization, a column showing the changes to be
effected in the reorganization, and a pro forma balance sheet after the reorganization if the issuer
is about to undergo a reorganization which will effect substantial changes in its assets,
liabilities or capital accounts.

[Explain] (i) The issuer shall explain in a footnote the adjustments made.

(ii) If a reorganization has taken place at any time covered by the statements of income filed,
the issuer shall explain in a footnote the effect [thereof] of the reorganization.

(5) [If the issuer has succeeded, or is about to succeed, to one or more businesses, by
merger, consolidation or otherwise, describe the plan of succession, show,] A description of
the plan of succession, showing in columnar form, the balance sheets of the parties to the
transaction, the changes effected or to be effected and the balance sheet of the issuer as a result of
the transaction, and statements of income for each of the businesses for the periods covered by
paragraph (2), to include a consolidating pro forma statement of income if the issuer has
succeeded, or is about to succeed, to one or more businesses, by merger, consolidation or
otherwise. This paragraph does not apply to the issuer's succession to the business of any totally—
held subsidiary or to the acquisition of subsidiaries not constituting, in the aggregate, a significant
subsidiary.

(6) [If the issuer acquired any business (or the securities of any person giving the issuer
control over such person) after the date of its latest balance sheet filed pursuant to paragraph
(1), or if the issuer proposes to acquire such a business or securities, include financial
statements for such business as would be required if it were an issuer.] Financial statements
for the business as would be required if it were an issuer if the issuer has acquired any
business (or the securities of any person giving the issuer control over the person) after the
date of its latest balance sheet filed under paragraph (1), or if the issuer proposes to acquire
those types of business or securities.

[There shall also be filed] (i) The issuer shall alse file pro forma statements of income in
columnar form.

(ii) The acquisition of securities which will extend the issuer's control over another person [shall
be deemed] is considered the acquisition of a business if the securities being registered under
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section 206 of the act [(70 P.S. § 1-206)] are to be offered for the securities to be acquired, or if
the purpose of the proxy statement is to effectuate [such] the acquisition.

[No financial statements need] (iii) Financial statements do not need to be filed under this
paragraph for any acquisition from a totally-held subsidiary.

(iv) Statements of businesses may be omitted if, considered in the aggregate as a single
subsidiary, they would not constitute a significant subsidiary, except that [such] the statements
may not be omitted when the securities being registered under section 206 of the act [(70 P.S. § 1-
206)] are to be offered in exchange for the securities to be acquired, or if the purpose of the proxy
statement is to effectuate [such] the acquisition.

(7) [For an issuer proposing to register its securities under section 206 of the act, the
registration statement shall contain] The registration statement with summary statements for
each of the 3 most recent fiscal years and for the period from the date of the end of the latest fiscal
year to the date of the latest balance sheet filed if an issuer proposes to register its securities
under section 206 of the act. The summary statements of income required in this paragraph are
in addition to the financial statements required under paragraph (2).

[(c) When] (d) If an issuer proposes to register its equity securities for sale under section 206
of the act, which securities are exempt from registration under section 5 of the Securities Act of
1933 under an exemption contained in section 3(a)(11) of the Securities Act of 1933, or Regulation
A or Rule 504 of Regulation D promulgated under section 3(b) of the Securities Act of 1933, the
issuer shall file the financial statements required [by subsection (b)] under subsection (c) except
that the financial statements may be reviewed by an independent certified public accountant in
accordance with the standards established by the American Institute of Certified Public
Accountants or the Canadian equivalent if:

(1) The amount of the present offering does not exceed $1 million.
(2) The issuer previously has not sold securities through an offering involving the general
solicitation of prospective investors by means of advertising, mass mailings, public meetings,

*“cold call” telephone solicitation or any other method directed toward the public.

(3) The issuer previously has not been required under Federal, State, provincial or territorial
securities laws to provide audited financial statements in connection with any sale of its securities.

(4) The aggregate amount of all previous sales of securities by the issuer (exclusive of debt
financing with banks and similar commercial lenders) does not exceed $1 million.

[(d)] (e} The financial statements required [by subsections (b) and (¢) shall] under subsections
(c) and (d) must be included in the prospectus or offering circular distributed to offerees in this

Commonwealth.

[(e)] () For purposes of this subsection, the Department used the corporate form of financial
staternent title [has been used. Financial], but because financial statement title terminology may
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differ for other types of accounting entities, including [not-for-profit] nonprofit organizations|.
In this case|, those entities shall include the analogous financial statements [of those entities
should be included].

[(f) When] (g) If consistent with the protection of investors, the [Commission] Department
may [permit]:

(1) Permit the omission of one or more of the financial statements required [by] under this
section or the filing in substitution {therefor] of appropriate statements of comparable character.

[The Commission, by order, also may require| (2) Require the filing of other financial
statements in addition to, or in substitution for, the financial statements required [by] under this
section or when the financial statements are necessary for an adequate presentation of the financial
condition of the issuer.

(H) THE PROVISIONS OF SUBSECTIONS (b)(2) AND (¢) DO NOT APPLY WHERE
AN ISSUER OFFERS OR SELLS A SECURITY IN AN OFFERING EXEMPT FROM
REGISTRATION WITH THE SECURITIES AND EXCHANGE COMMISSION UNDER
TIER 2 OF REGULATION A ADOPTED UNDER THE SECURITIES ACT OF 1933 IN
GOOD FAITH RELIANCE ON SECTION 203(u) OF THE ACT.

§ 609.036. Financial statements; annual reports.
(a) Distribution and auditing.

(1) [When] If an issuer is required under the act and this title to distribute financial information
to securityholders, it shall include the following financial statements [as a part thereof]:

(1) [Financial statements to include balance] Balance sheets, statements of income,
stockholders' equity and cash flows all in comparative form, for the issuer's last 2 fiscal years.

(i1) Consolidated financial statements of the issuer [and its parent or] and its subsidiaries, or
both, in comparative form, for the issuer’s last 2 fiscal years.

(2) The financial statements shall be audited and prepared in conformity with generally accepted
accounting principles applied consistently with past periods or noting any changes|. The financial
statements need not be audited when the issuer is permitted by this title or by order of the
Commission], except that the financial statements do not need to be audited if the issuer is
permitted by this title or by the Department to distribute unaudited financial information to
securityholders.

(b) Form of financial statement. For purposes of this section, the Department used the
corporate form of financial statement title [is used. Financial], but because financial statement
title terminology may differ for other types of accounting entities, including [not-for-profit
organizations. In this case,| nonprofit organizations, those entities shall include the analogous
financial statements [of those entities should be included].
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§ 609.037. Foreign financial statements.

(a) Under section 609(c) of the act (70 P.S. § 1-609(c)), [the Commission has determined
that] financial statements and financial information [which have been] prepared in accordance
with Canadian generally accepted accounting principles, consistently applied, may be distributed
to the public if a registration statement designated as Form F-7, F-8, F-9 or F-10 by the
Securities and Exchange Commission has been filed with the Department under section 205
or 206 of the act (70 P.S. §§ 1-205 and 1-206) and the following apply:

[(1) A registration statement has been filed with the Commission under section 205 or 206
of the act (70 P.S. §§ 1-205 and 1-206) which registration statement has been designated as
Form F-7, F-8, F-9 or F-10 by the United States Securities and Exchange Commission (SEC).

(2)] (1) The securities which are the subject of the registration statement designated as Form F-
9 by the [SEC] Securities and Exchange Commission are either nonconvertible preferred stock
or nonconvertible debt which are to be rated in one of the four highest rating categories by one or
more [nationally] Nationally recognized statistical rating organizations.

f(3)] (2) The securities which are the subject of a registration statement designated as Form F-7
by the [SEC] Securities and Exchange Commission are offered for cash [upon] on the exercise
of rights granted to existing securityholders.

[(#)] (3) The securities which are the subject of a registration statement designated as Form F-8
by the {[SEC] Securities and Exchange Commission are securities to be issued in an exchange
offer.

[(5)] (4) The securities which are the subject of a registration statement designated as Form F-
10 by the [SEC] Securities and Exchange Commission are offered and sold pursuant to a
prospectus in which the [SEC] Securities and Exchange Commission has not required a
reconciliation to United States generally accepted accounting principles with respect to the
financial information presented therein.

(b) For purposes of this section, preferred stock and debt securities which are not convertible
for at least 1 year from the date of effectiveness of the registration statement will be [deemed]
considered to meet the requirement of subsection [(a)(2)] (a)(1).

CHAPTER 610. [DESTRUCTION OF DOCUMENTS AND RECORDS] (Reserved)
§ 610.010. [Destruction of documents and records] (Reserved).

[(a) The Commission may destroy registration filings, exemption filings, notices or
statements and correspondence and exhibits related thereto in a manner consistent with a
records retention schedule adopted by order of the Commission which conforms to the
requirements of relevant Management Directives issued by the Office of Administration,
except that the Commission shall retain as a permanent record the information required by
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section 603(b) of the act (70 P.S. § 1-603(b)) and any Commission action taken related to
these filings.

(b) The Commission may destroy an application for registration of broker-dealers,
investment advisers, agents or investment adviser representatives and correspondence and
exhibits related thereto in a manner consistent with a records retention schedule adopted by
order of the Commission which conforms to the requirements of relevant Management
Directives issued by the Office of Administration, except that the Commission shall retain as
a2 permanent record the information required by section 603(b) of the act and any
Commission action taken related to these filings.

(c) Documents relating to investigations, hearings and proceedings shall be retained in a
manner consistent with a records retention schedule adopted by order of the Commission
which conforms to the requirements of relevant Management Directives issued by the Office
of Administration, except that the Commission shall retain as a permanent record any
Commission action relating to investigations, hearings and proceedings, transcripts of
hearings and summary information relating to investigations authorized under section 510
of the act (70 P.S. § 1-510).

(d) Information required to be retained by the Commission under this section may be
maintained in paper, microfilm or electronic format. Copies of destroyed documents
retained in a microfilm or electronic format shall be accepted as original documents when
certified by the Secretary of the Commission.]

Subpart G. GENERAL PROVISIONS
CHAPTER 701. [SERVICE OF PROCESS] ADMINISTRATIVE PROVISIONS

(Editor’s Note: Sections 701.010a, 701.011, 701.020 and 701.030 are new and printed in regular
type to enhance readability.)

§ 701.010a. Filing of registration forms.

(a) The Department will provide links to all forms and General Instructions on the Department's
web site.

(b) Forms filed with the Department must be in the format prescribed by the Bureau
DEPARTMENT in the General Instructions.

(c) All references to forms mean paper forms or an electronic format prescribed by the Bureau
DEPARTMENT or the Securities and Exchange Commission, NASAA or successors.

(d) The use of an electronic signature has the same force and effect as a manual signature.

§ 701.011. Filing of exemption forms.
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(a) The Department will provide links to all forms and General Instructions on the Department's
web site.

(b) All forms and accompanying documents filed with the Department must be in the format
prescribed by the Department in the General Instructions.

(c) All references to forms mean paper forms or an electronic format prescribed by the
Department or the Securities and Exchange Commission or successors.

(d) The use of an electronic signature has the same force and effect as a manual signature.
§ 701.020. Electronic filing.

Unless the Department orders otherwise, all documents shall be filed with the Department in
the manner prescribed in the accompanying General Instructions.

§ 701.030. Fees.

Issuers filing registration or exemption forms by electronic means shall include the payment of
fees or assessments required under section 602 or 602.1 of the act (70 P.S. §§ 1-602 and 1-602.1)
by one of the following means:

(1) Automated Clearing House transfer of funds to the Department's designated depository.

(2) As otherwise required by the Department in the General Instructions.

Subpart H. PRACTICE AND PROCEDURE

CHAPTER 901. [SPECIAL RULES OF ADMINISTRATIVE PRACTICE AND
PROCEDURE] (Reserved)

§ 901.011. [Applicability of general rules] (Reserved).

[Under 1 Pa. Code § 31.1 (relating to scope of part), 1 Pa. Code, Part II (relating to general
rules of administrative practice and procedure), is applicable to the activities of and
proceedings before the Securities Commission.]

Subpart I. TAKEOVER OFFERORS
CHAPTER 1001. TAKEOVER DISCLOSURES

§ 1001.010. Takeover offeror report regarding participating broker-dealers.

[(a)] The [Commission] Department has determined that, to carry out the purposes of the
Takeover Disclosure Law (law) (70 P.S. §§ 71—385), it is necessary to require the offeror to file,
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as an exhibit to the registration statement filed under section 4 of the law (70 P.S. § 74),
[Commission| Department Form TDL-1 in accordance with the General Instructions thereto.

[Pa.B. Doc. No. 16-1128. Filed for public inspection July 1, 2016, 9:00 a.m.|
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