INDEPENDENT REGULATORY

REVIEW COMMISSION

=2

. ~3
(1) Agency %
Environmental Protection ~
(2) Agency Number: =
#1-471 IRRC Number: g Qg'é z

(3) PA Code Cite: mo

25 Pa. Code Chapter 126, Subchapter B and 25 Pa. Code Chapter 126, Appendix A

(4) Short Title:
Employer Trip Reduction - Repeal.

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Michele Tate, 783-8727, mtate@pa.gov
Secondary Contact: Patricia M. Allan, 783-8727, pmallan@pa.gov

(6) Type of Rulemaking (check applicable box):

[_] Proposed Regulation (] Emergency Certification Regulation;
[] Final Regulation [] Certification by the Governor
X Final Omitted Regulation [] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The final-omitted rulemaking rescinds the employer trip reduction (ETR) requirements in 25 Pa. Code
Chapter 126, Subchapter B (relating to employer trip reduction), as set forth at §§ 126.201 — 126.208,
and Chapter 126, Appendix A (relating to target areas for the Philadelphia severe ozone nonattainment
area). The final-omitted rulemaking also deletes 13 supporting terms from § 121.1 (relating to
definitions).

The ETR requirements were approved as final rulemaking by the Environmental Quality Board (Board)
on September 21, 1993, and published at 24 Pa.B. 693 (January 29, 1994). The ETR regulation requires
employers located in “severe” ozone nonattainment areas with 100 or more employees to develop and
implement a program to reduce work-related vehicle trips by employees.

(8) State the statutory authority for the regulation. Include specific statutory citation.

Statutory authority for this action comes from section 5 of the Pennsylvania Air Pollution Control Act
(35 P.S. § 4005), which grants the Board the authority to adopt rules and regulations for the prevention,
control, reduction and abatement of air pollution in this Commonwealth.
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(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? ‘Are

there any relevant state or federal court dec1310ns‘7 If yes, cite the specific law case or regulatron as well .

as, any deadlines for action.

The ETR program is no longer mandated by Federal law. The revision to the Federal Clean Air Act -
(CAA) making the program voluntary occurred in 1995. (PL 104-70, December 23, 1995.) Prior to that
Federal amendment, the Commonwealth submitted its final-form ETR regulation to the United States
Environmental Protection Agency (EPA) as a State Implementation Plan (SIP) revision on May 2, 1994,
but the EPA did not act upon it. Consequently, the Commonwealth’s regulation is not Federally
enforceable.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

Chapter 126, Subchapter B requires an employer with 100 or more employees located in a “severe”
ozone nonattainment area of the Commonwealth to implement a program to reduce work-related vehicle
trips by employees, referred to as an ETR plan. At the time the final-form regulation was published, the |
Pennsylvania portion (Bucks, Chester, Delaware, Montgomery and Philadelphia counties) of the
Philadelphia Consolidated Metropohtan Statistical Area (CMSA) was the only area of the ‘
Commonwealth classified as a “severe” ozone nonattainment area. The regulation was developed in
response to the requirements of CAA section 182(d)(1)(B). (42 U.S.C.A. § 7511a(d)( 1)(B)) The CAA
required states with severe ozone nonattainment areas to submit a revision to the SIP requiring an
employer in the severe ozone nonattainment area to implement an ETR plan.

In November 1994, the Pennsylvama General Assembly enacted Act 95 of 1994, which amended the
Commonwealth’s Vehicle Code to require the Governor to suspend implementation and enforcement of
the ETR program until March 31, 1995, or until an alternative program with equivalent emission
reductions was developed. See 75 Pa.C.S.A. § 4706. Act 95 of 1994 also stipulated that “the employer
trip reduction program or an alternative program shall not be required if the area classified as severe
ozone nonattainment s reclassified as.a serious ozone nonattainment area by the Environmental
Protection Agency.” '

In 1995, the Department developed a policy document (Doc #271-5000-001, published February 1996)
explaining the actions the Department took in response to Pennsylvania’s Act 95 of 1994. In addition,
the policy document stated that the Department would repeal the ETR regulation if the CAA was
amended to make the program. voluntary. :

Repeal of the Department s ETR regulatlon will limit confusion for employers of 100 or more y
employees in the Commonwealth portion of the Philadelphia CMSA by removing Subchapter : B and ,
Appendix A of Chapter 126 from the Pennsylvania Code. The repeal of the prov151ons set forth in

§§ 126.201 — 126.208 and Appendix A does not negatively affect the environmental air quality of the |
Commonwealth. The ETR regulation was never implemented and the Commonwealth did not clalm
emission reduction credits for it in SIP revisions.
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(11) If data is the basis for this regulation, please provide a description of the data; explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

NA \
o

(12) Describe who and how many people will be adversely affected by the regulation. How are they
affected?

NA

(13) List the persons, groups or entities that will be required to comply with the regulation.
Approximate the number of people who will be required to comply.

The ETR regulation applied only to employers of 100 or more employees in the Pennsylvania portion of
the Philadelphia CMSA. The regulation was never implemented, is no longer Federally mandated and
no longer required by Commonwealth law; therefore, no compliance was required.

(14) Provide a specific estimate of the costs and/or savings to the regulated community associated
with compliance, including any legal, accounting or consulting procedures which may be required.
Explain how the dollar estimates were derived.

There will be no costs or savings to the regulated community.

(15) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The final-omitted rulemaking is expected to impose no direct regulatory costs or savings on local
governments.

(16) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

The final-omitted rulemaking is expected to impose no direct regulatory costs or savings on state
governments.
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(17) In the table below, prov1de an estimate-of the fiscal savmgs and costs associated with

for the current year and five subsequent years. '

Current | FY+L FY +2 Y3 | FYsa | PV
FY Year Year Year Year ~ Year Year
11/12 12/13 _13/14 14/15 15/16 16/17
SAVINGS: $ s |'$ $ 3 $
Regulated Community 0.00 0.00 0.00 0.00 0.00 0.00
Local Government 0.00 0.00 0.00 0.00 0.00 0.00
State Government -0.00 0.00 0.00 0.00 0.00 | 0.00
Total Savings 0.00 0.00 0.00 0.00 0.00 0.00
COSTS: 0.00 - 0.00 0.00 0.00 0.00 0.00
Regulated Community 0.00 0.00 0.00 0.00 0.00 | 0.00
Local Government 0.00 0.00 0.00 0.00 -0.00 000 -
State Government | 000 | 000 | 000 | 000 | 000 | 000
Total Costs - 0.00 0.00 0.00 0.00 0.00 | 0.00
REVENUE LOSSES: 0.00 000 | 0.00 000 | 000 | 000
Regulated Community 0.00 0.00 0.00 0.00 0.00 | 0.00
Local Government 0.00 0.00 0.00 0.00 0.00 000
State Government 0.00 0.00 0.00 0.00 0.00 0.00
Total Revenue Losses 0.00 0.00 0.00 0.00 0.00 0.00
(17a) Provide the past three year expenditure history for programs affected by the regulation.
Program CFY-3(08/09) | . FY-2(09/10) FY-1 (10/11) C“(rl"l"/‘;;)“
Environmental
Program $37,664,000 $31,100,000 $28,166,000 $28,035,000
Management
(161-10382)
Clean Air Fund
Major Emission - $22,660,000 | .. $21,877,000 $19,164,000 $22,748,000
Facilities (215- .
20077)
Clean Air Fund
Mobile and Area $7,949,000 $6,121,000 $5,050,000 $6,430,000
Facilities (233-
20084)
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(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

NA

(19) Describe the communications with and input from the public and any advisory council/group in the
development and drafting of the regulation. List the specific persons and/or groups who were involved.

The rulemaking was discussed with the Air Quality Technical Advisory Committee (AQTAC) on June
23,2011. The AQTAC voted 11-2-2 to concur with the Department’s recommendation to forward the
rulemaking to the Board. The rulemaking was discussed with the Citizens Advisory Council (CAC) Air
Committee on October 19, 2011. The CAC Air Committee had no concerns. On the recommendation
of the Air Committee, on November 15, 2011, the CAC voted to concur with proceeding to the Board.

(20) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

NA

(21) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

The requirements of the ETR regulation are not more stringent than Federal regulations. No companion
Federal regulations exist nor are the requirements codified in the Commonwealth’s SIP.

(22) How does this regulation compare with those of other states? How will this affect Pennsylvania’s
ability to compete with other states?

Most, if not all, severe ozone nonattainment areas discontinued their ETR programs when the program
became optional under the CAA. Repealing this regulation will ensure that businesses in Philadelphia
are not confused with unnecessary requirements.

(23) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations. ‘

No.

(24) Submit a statement of legal, accounting or consulting procedures and additional reporting,
recordkeeping or other paperwork, including copies of forms or reports, which will be required for
implementation of the regulation and an explanation of measures which have been taken to minimize
these requirements.

No additional paperwork is required as a result of the final-omitted rulemaking.

(25) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

There are no special provisions.
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(26) Include a schedule for review of ihe fegulation including:

A.

B,

The date by which the agency must receive public comments:

The date or dates on Wthh public meetings or hearings
will be held:

The expected date of promulgation of the proposed
regulation as a final-form regulation:,

. The expected effective date of the final-form regulation:

The date by which comphance with the ﬁnal form

regulation will be reguired:

The date by which required permits, licenses or other
approvals must be obtained:

NA

NA

June 2012

June 2012

_NA_

NA

(27) Provide the schedule for continual review of the regulation.

NA
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Title 25 - ENVIRONMENTAL PROTECTION
ENVIRONMENTAL QUALITY BOARD
[25 PA. CODE CHS. 121 and 126]
Employer Trip Reduction

The Environmental Quality Board (Board) amends Chapters 121 and 126 (relating to general
provisions; and motor vehicle and fuels programs) to read as set forth in Annex A. The purpose
of this final-omitted rulemaking is to rescind the employer trip reduction (ETR) requirements in
Chapter 126, Subchapter B (relating to employer trip reduction), as set forth in §§ 126.201 —
126.208, for employers with 100 or more employees in the Commonwealth portion of the
Philadelphia Consolidated Metropolitan Statistical Area (CMSA) to implement a program to
reduce work-related vehicle trips.

This final-omitted rulemaking deletes the terms “APO — average passenger occupancy,” “AVO —
average vehicle occupancy,” “bus pool,” “commuting trips,” “employee,” “employer,” “peak
travel period,” “Philadelphia CMSA,” “target area,” “telecommuter,” “transportation
coordinator,” “van pool” and “worksite” from § 121.1 (relating to definitions) and rescinds

§§ 126.201 — 126.208 and Chapter 126, Appendix A (relating to target areas for the Philadelphia
severe ozone nonattainment area) which were approved as final rulemaking by the Board on
September 21, 1993, and published at 24 Pa.B. 693 (January 29, 1994).

Notice of proposed rulemaking is omitted under section 204(3) of the act of July 31, 1968 (P. L.
769, No. 240) (45 P. S. § 1204(3)), known as the Commonwealth Documents Law (CDL).
Section 204(3) of the CDL provides that an agency may omit the notice of proposed rulemaking
if the agency for good cause finds that the notice of proposed rulemaking procedure is in the
circumstances impracticable, unnecessary or contrary to the public interest. Omission of notice
of proposed rulemaking for the rescission of §§ 126.201—126.208; Chapter 126, Appendix A;
and the supporting terms in § 121.1 is appropriate because the notice of proposed rulemaking
procedure in sections 201 and 202 of the CDL (45 P. S. §§ 1201 and 1202) is, in this instance,
impracticable, unnecessary and contrary to the public interest. As more fully explained as
follows, the ETR regulation was never implemented and no emission reduction credits were
claimed for it in State Implementation Plan (SIP) revisions.

This rescission of the regulation was adopted by order of the Board at its meeting of March 20,
2012.

A. Effective Date

This final-omitted rulemaking is effective upon publication in the Pennsylvania Bulletin.

B. Contact Persons and Information

For further information, contact Arleen Shulman, Chief, Division of Air Resource Management,
Bureau of Air Quality, 12" Floor, Rachel Carson State Office Building, P. O. Box 8468,
Harrisburg, PA 17105-8468, (717) 772-3436; or Kristen M. Furlan, Assistant Counsel, Bureau of
Regulatory Counsel, 9th Floor, Rachel Carson State Office Building, P. O. Box 8464,
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Harrisburg, PA 17105-8464, (717) 787-7060. Persons with a disability may use the Pennsylvania
AT&T Relay Service, (800) 654-5984 (TDD users) or (800).654-5988 (voice users). This final-
omitted rulemaking is available electronically through the Department of Environmental
Protection’s (Department) web site at www.depweb.state.pa.us (Keyword: Public Participation).

C. Statutory Authority

The final-omitted rulemaking is being made under the authority of section 5 of the Air Pollution
Control Act (APCA) (35 P..S. § 4005). Section 5(a) of the APCA grants the Board the authority
to adopt rules and regulations for the prevention, control, reduction and abatement of air pollution
in this Commonwealth.

D. Background of the Amendments

The Commonwealth’s final-form rulemaking published at 24 Pa.B. 693 adopted provisions
requiring employers of 100 or more employees located in “severe” ozone nonattainment areas to
develop-and implement a program to reduce work-related vehicle trips by employees. At the
time the final-form rulemaking was published, the.Commonwealth portion (Bucks, Chester;
Delaware,; Montgomery and Philadelphia counties) of the Philadelphia CMSA was the only area
of the Commonwealth classified as a severe ozone nonattainment area. The final-form
rulemaking required employers subject to the regulation to submit employee trip reduction plans
to the Department by November 15, 1994, for employers with equal to or greater than 1,000
employees and by November 15, 1995, for affected employers with at least 100 but fewer than
1,000 employees. . :

The Department adopted the 1994 regulation in response to section 182(d)(1)(B) of the Federal-

Clean Air Act (CAA) (42 U.S.C.A. § 7511a(d)(1)(B)): In that section, Congress directed that a

state with a severe ozone nonattainment area was required to submit a revision to the SIP

requiring employers in the nonattainment area with 100 or more employees to develop ,

compliance plans designed to increase the average passenger occupancy of their employees who -

commuted to work during the peak period by 25% above the average passénger occupancy of the

nonattainment area. The Commonwealth submitted its final-form ETR regulation to the Unifed 1
States Environmental Protection Agency (EPA) as a SIP revision on May 2, 1994 The EPA has |
not acted upon the ETR SIP submittal, ,

In November 1994, the Commonwealth’s General Assembly passed Act 95 of 1994, which
amended the Commonwealth’s Vehicle Code to require the Governor to suspend implementation
and enforcement of the ETR program until March 31, 1995, or until an alternative program with
equivalent emission reductions was developed. See 75 Pa.C.S.A. § 4706. Act 95 of 1994 also
stipulated that “the employer trip reduction program or an alternative program shall not be
required if the area classified as severe ozone nonattainment is reclassified as a serious ozone
nonattainment area by the Environmental Protection Agency.” '

In 1995, thé Department developed a policy document (Doc #271-5000-001, puinShed February
1996).explaining the actions.the Department took in response to the Commonwealth’s Act 95 of .
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1994. In addition, the policy document stated that the Department would repeal the ETR
regulation if the CAA was amended to make the program voluntary.

In 1995, Congress amended the CAA to make the program voluntary. See PL 104-70, December
23, 1995. Additionally, the Philadelphia CMSA is now classified as a “moderate” nonattainment
area, which is a lesser classification than “severe” or “serious” under the CAA’s classification
” “moderate” and “marginal” areas, in that

% 2% e

system that includes “extreme,” “severe,” “serious,
order.

The repeal of the provisions in Subchapter B and Appendix A, and the related definitions, does
not negatively affect the environmental air quality of the Commonwealth. The ETR regulation
was never implemented and the Commonwealth did not claim emission reduction credits for it in
SIP revisions.

The rulemaking was discussed with the Air Quality Technical Advisory Committee (AQTAC)
on June 23, 2011. The AQTAC voted 11-2-2 to concur with the Department’s recommendation
to forward the rulemaking to the Board. The rulemaking was discussed with the Citizens
Advisory Council (CAC) Air Committee on October 19, 2011. The CAC Air Committee had no
concerns. On the recommendation of the Air Committee, on November 15, 2011, the CAC
voted to concur with proceeding to the Board.

E. Benefits, Costs and Compliance

Benefits

Repeal of the Department’s ETR regulation will limit confusion for employers of 100 or more
employees in the Commonwealth portion of the Philadelphia CMSA by removing Subchapter
B and Appendix A from the Pennsylvania Code.

Compliance Costs

This final-omitted rulemaking does not require additional costs for compliance since the
ETR final-form rulemaking was not implemented.

Compliance Assistance Plan

This final-omitted rulemaking does not require a compliance assistance plan.
Paperwork Requirements

No additional paperwork is required as a result of this final-omitted rulemaking.

F. Regulatory Review

Under section 5.1(c) of the Regulatory Review Act (71 P. S. § 745.5a(c)), on May 21, 2012, the
Department submitted a copy of the final-omitted rulemaking and a copy of a Regulatory
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Analysis Form to the Independent Regulatory Review Commission (IRRC) and to the
Chairpersons of the House and Senate Environmental Resources and Energy Committees. On the
same date, the final-omitted rulemaking was submitted to the Office of Attorney General for
review and approval under the Commonwealth Attorneys Act (71 P. S. §§ 732-101—732-
506). ~

Under section 5.1(j.2) of the Regulatory Review Act, on , the final-omitted
rulemaking was deemed approved by the House and Senate committees. Under section 5.1(e) of

_ the Regulatory Review Act, IRRC met on , and approved the final-omitted
rulemaking. :

G. Findings
The Board finds that:
(1)  The amendments as set forth in Annex A are appropriate to rescind the ETR regulation.

(2) Use of the omission of notice of proposed rulemaking procedure is appropriate because the
notice of proposed rulemaking procedure in sections 201 and 202 of the CDL is, in this instance,
impracticable, unnecessary and contrary to the public interest. Commonwealth legislation
suspended implementation of the ETR program in §§ 126.201—126.208 and Appendix A and
nullified it once the nonattainment area was reclassified to “moderate” nonattainment. Further,
Congress amended the CAA to make the program optional. The ETR regulation was never
implemented and is not part of the Commonwealth’s approved SIP.

(3) This final-omitted rulemaking is necessary and appropriate for administration and
enforcement of the authorizing acts identified in section C of this preamble and in the public
interest.

H. Order
The Board, acting under the authorizing statutes, orders that:

(a) The regulations of the Department, 25 Pa. Code Chapters 121 and 126, are amended by
amending § 121.1 and by deleting §§ 126.201—126.208 and Appendix A to read as set forth in

Annex A, with ellipses referring to the existing text of the regulations.

(b) The Chairpersen of the Board shall submit this order and Annex A to the Office of General
Counsel and the Office of Attorney General for review and approval as to legality and form as
required by law.

(c) The Chairperson of the Board shall submit this order and Annex A to IRRC and the Senate
and House Environmental Resources and Energy Committees as required by the Regulatory -
Review Act.
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(d) The Chairperson of the Board shall certify this order and Annex A and deposit them with
the Legislative Reference Bureau, as required by law.

(e) This order shall take effect immediately upon publication in the Pennsylvania
Bulletin.

MICHAEL KRANCER
Chairman
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Annex A
TITLE 25. ENVIRONMENTAL PROTECTION
PART I. DEPARTMENT OF ENVIRONMENTAL PROTECTION

Subpart C. PROTECTION OF NATURAL RESOURCES
ARTICLE II1. AIR RESOURCES

CHAPTER 121. GENERAL PROVISIONS

§ 121.1. Definitions.

The definitions in section 3 of the act (35 P. S. § 4003) apply to this article. In addition, the
following words and terms, when used in this article, have the following meanings, unless the
context clearly indicates otherwise:

# of cployes reporting (o worksite
G am. to [ am,
APO = fram Monday through Friday
# ol vehicles in which employes report
6 um to 10 am,
trom Monday theough Friday [delete equation]
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* * * * *

CHAPTER 126. MOTOR VEHICLE AND FUELS PROGRAMS

SUBCHAPTER B. EMPLOYER TRIP REDUCTION

126.201. [Seepe:| [Reserved].

126.202. [Generak] [Reserved].

126.203. [CalewlatingAPO-:] [Reserved].

126.204. [Developingthe-employer-tripreduetion-plan:] [Reserved].
126.205. [Single Employer-AveragingProgram:| [Reserved].
126.206. [Multiemployerprograms:] [Reserved].

126.207. [Cempliance-monitoringandreporting:] [Reserved].
126.208. [New-employers:] [Reserved].

§ 126.201. [Seope:] [Reserved].
[This-subel i< limited | in the Philadelphia CMSA. |
§ 126.202. [Generak] [Reserved].
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people-nermally-in-the-ear-poolorvanpeok]

§ 126.204. [Developing the-employertrip-reduetion-plan:] [Reserved].
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§ 126.207. [Compliance-monitoring-and reporting:] [Reserved].
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CHAPTER 126. STANDARDS FOR MOTOR FUELS

APPENDIX A JReserved].

[Ti&rget—AFeas—meﬁ}e—Phﬂadelphia—Severe—Ozene
Nonattainment-Area
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
POLICY OFFICE

% pennsylvania

May 21, 2012

David Sumner

Executive Director

Independent Regulatory Review Commission
14th Floor

333 Market Street

Harrisburg, PA 17120

Re: Final-Form Rulemaking — Employer Trip Reduction; Repeal (#7-471)
Final-Form Rulemaking — Portable Fuel Containers; Repeal (#7-472)
Final-Form Rulemaking — St. Joe’s Resources SO, Emissions Reduction Limitations; Repeal (#7-
473)
Final-Form Rulemaking — Noncoal Mining Fees (#7-460)

Dear Mr. Sumner:

Pursuant to Section 5.1(a) of the Regulatory Review Act, please find enclosed copies of four
final-form rulemakings for review and comment by the Independent Regulatory Review
Commission (Commission). The Environmental Quality Board (EQB) approved final-form
rulemakings #7-471, #7-472, and #7-473 on March 20, 2012, and final-form rulemaking #7-460
on April 17, 2012. Details pertaining to each rulemaking are elaborated below.

Employer Trip Reduction; Repeal (25 Pa Code Chapters 121 and 126): This final rulemaking,
processed with notice of proposed rulemaking omitted, rescinds the employer trip reduction
(ETR) requirements in 25 Pa. Code §§ 126.201 — 126.208, Appendix A and the related
definitions in § 121.1. Pennsylvania’s ETR regulations were promulgated in January 1994 in
response to section 182(d)(1)(B) of the Federal Clean Air Act, which required states with a
severe ozone nonattainment area to submit a revision to the State Implementation Plan (SIP)
requiring employers in the nonattainment area with 100 or more employees to develop
compliance plans designed to increase the average passenger occupancy of their employees who
commuted to work during the peak period by 25% above the average passenger occupancy of the
nonattainment area. At the time Pennsylvania’s regulation was published, the Commonwealth
portion (Bucks, Chester, Delaware, Montgomery and Philadelphia counties) of the Philadelphia
Consolidated Metropolitan Statistical Area (CMSA) was the only area of the Commonwealth
classified as a severe ozone nonattainment area.

In November 1994, the Commonwealth’s General Assembly passed Act 95 of 1994, which
amended the Commonwealth’s Vehicle Code to require the Governor to suspend implementation
and enforcement of the ETR program until March 31, 1995, or until an alternative program with
equivalent emission reductions was developed. Act 95 of 1994 also stipulated that “the
employer trip reduction program or an alternative program shall not be required if the area
classified as severe ozone nonattainment is reclassified as a serious ozone nonattainment area by
the EPA.” In 1995, Congress amended the Clean Air Act to make the ETR program voluntary.

Rachel Carson State Office Building | P.O. Box 2063 | Harrisburg, PA 17105-2063
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Mr. David Sumner, Executive Director -2- May 21, 2012

Additionally, the Philadelphia CMSA is now classified as a “moderate” nonattainment area,
which is a lesser classification than “severe” or “serious” under the Clean Air Act’s classification
system. The repeal of the Commonwealth’s regulations will not negatively affect the
environmental air quality of the Commonwealth. Furthermore, the ETR regulation was never
implemented in Pennsylvania and the Commonwealth did not claim emission reduction credits
for it in SIP revisions.

The rulemaking was discussed with the Air Quality Technical Advisory Committee (AQTAC)
on June 23,2011. The AQTAC voted 11-2-2 to concur with the Department’s recommendation
to forward the rulemaking to the EQB. The rulemaking was discussed with the Citizens
Advisory Council (CAC) Air Committee on October 19, 2011. The CAC Air Committee had no
concerns. On the recommendation of the Air Committee, on November 15, 2011, the CAC
voted to concur with the Department’s recommendation to proceed with the rulemaking to the
EQB.

Portable Fuel Containers; Repeal (25 Pa Code Chapter 130, Subchapter A): This final
rulemaking, processed with notice of proposed rulemaking omitted, rescinds the portable fuel
container requirements in 25 Pa. Code Chapter 130, Subchapter A, as set forth in §§ 130.101 —
130.108 and published at 32 Pa.B. 4819 (October 5, 2002). The Department’s regulations, which
limit emissions of volatile organic compounds (VOC) into the atmosphere from the use of portable
fuel containers designed to hold gasoline, are superseded by a more stringent Federal regulation,
which is applicable nationwide and was promulgated at 72 FR 8428 on February 26, 2007. The
Federal requirement, codified at 40 CFR §§ 59.600-59.699, applies to all portable fuel containers,
including gasoline, diesel, and kerosene containers and spouts manufactured in or imported into the
United States beginning January 1, 2009.

The Department discussed the final-omitted rulemaking with AQTAC on June 23, 2011 and
August 4, 2011. During the June meeting, members of AQTAC requested additional information
regarding enforceability of the Federal regulation by Commonwealth enforcement staff. The
Department provided this information at the August meeting, at which AQTAC voted 12-2-2 to
concur with the Department’s recommendation to move the final-omitted rulemaking forward to
the EQB. The AQTAC also voted 9-6-1 to recommend that the Department consider adopting
the Federal regulation by reference. The Department consulted the Small Business Compliance
Advisory Committee (SBCAC) on July 27, 2011. The members of the SBCAC had no concerns.
The rulemaking was discussed with the CAC Air Committee on October 19, 2011. The CAC Air
Committee had no concerns. On the recommendation of the Air Committee, on November 15,
2011, the CAC voted to concur with the Department’s recommendation to proceed with the
rulemaking to the EQB.

St. Joe Resources Company; SO, Emissions Reduction Limitations; Repeal (25 Pa Code Chapter
128): This final rulemaking, processed with notice of proposed rulemaking omitted, rescinds the
requirements in 25 Pa. Code § 128.21, published as final rulemaking at 16 Pa.B. 521 (February
22, 1986). The regulation provided an alternative compliance option to the applicable sulfur
dioxide (SO,) standards in 25 Pa. Code § 123.22(d) for the St. Joe Resources Company (now
doing business as Horsehead Industries, Inc.) facility located in Beaver County.
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As background, the owner of the Beaver County facility requested the alternative emission
reduction limitations in a 1982 Plan Approval application, which proposed emissions of SO;
from the coal-fired boilers in excess of the emission limitation in § 123.22(d), and in exchange,
reduced SO, emissions from two other sources at the facility, including the sinter machines and
the roaster plant. On October 5, 1987, DEP received notice of a change of ownership from St.
Joe Resources Company to The New Jersey Zinc Company, a division of Horsehead Industries,
Inc. The New Jersey Zinc Company is also known as Zinc Corporation of America and
Horsehead Corporation. On December 16, 1988, Zinc Corporation of America requested a
revision to their Operating Permit # 04-325-001A, removing the alternative emission reduction
limitations and adding the applicable requirements of § 123.22(d). Horsehead Corporation’s
current Title V Operating Permit #04-00044 contains the requirements of § 123.22(d) for the
coal-fired boilers and retains the reduced SO, emission limits for the sinter machines as required
by 25 Pa. Code § 127.441. The roaster plant regulated under § 128.21 is no longer in operation.
Continuous emissions monitoring system data indicate the boilers now meet the standards in

§ 123.22(d) due to a change to low sulfur fuel with lime injection and natural gas. The
alternative emission reduction limitations in § 128.21 are no longer necessary and the owners of
the Horsehead facility agree that the alternative SO, limits in § 128.21 should be repealed.

The rulemaking was discussed with AQTAC on June 23, 2011. The AQTAC voted 15-0 to
concur with the Department’s recommendation to forward the rulemaking to the Board. The
rulemaking was discussed with the CAC Air Committee on October 19, 2011. The CAC Air
Committee had no concerns. On the recommendation of the Air Committee, on November 15,
2011, the CAC voted to concur with the Department’s recommendation to proceed with the
rulemaking to the EQB.

Noncoal Mining Fees (25 Pa Code Chapter 77): This final rulemaking includes amendments to
25 Pa Code Chapter 77 in order to modify and establish permit fees to fund the noncoal mining
program. The existing fees are nominal and have not been adjusted in the history of the program.
The proposed fees are calculated to provide full funding for the program, which costs about
$2,500,000 per year. The rulemaking includes two types of fees, including the permit
application fee and the administration fee. The permit application fee is intended to cover the
Department’s cost to review noncoal mining permit applications. The permit fees have been set
according to the type of permit application submitted, with the amount of the fees based on the
number of hours typically required by the Department to review a specific type of permit
application. The annual administration fee is intended to cover the Department’s costs to
administer the permit. These include, among other things, the cost of performing inspections of
noncoal mining operations, compliance assistance, and other compliance related activities, as
well as tracking of required reporting and monitoring by permittees. As with the permit fees, the
annual administration fees have been set based on workload analyses conducted by the
Department.

The proposed regulation was approved by the Board on June 15, 2010, and published in the Pa
Bulletin for comment on August 28, 2010, at 40 Pa.B. 4963. Twenty commentators,
predominantly representing noncoal mine operators and industry groups, provided comments to
the Board on the rulemaking. On January 28, 2012, DEP solicited additional comment on the
rulemaking through a notice in the Pa Bulletin at 42 Pa.B. 553. As a result, comments were
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submitted from twenty commentators. While there was some support for the proposal, the
majority of comments were in opposition to the imposition, and the amounts, of the increased
fees. Many of the comments focused on the negative financial impacts the increased fees will
have on small businesses that operate bluestone operations and sand and gravel pits. The large
aggregate producers, commenting through PACA, recognized the reason for the increased fees
but requested increased program efficiencies and questioned DEP’s fee calculation method.

There is no advisory board to the Department for the Noncoal Mining Program. However, the
Department has initiated significant outreach with the regulated community on the rulemaking.

The Department will provide assistance as necessary to facilitate the Commission’s review of the
enclosed final-form rulemakings under Section 5.1(e) of the Regulatory Review Act.

Please contact me at the number above if you have any questions or need additional information.

Sincerely,

Michele L. Tate
Regulatory Coordinator

Enclosures
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