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PUBLIC MEETING MINUTES 

9:00 A.M. 

Thursday, April 21, 2016 

14
th

 Floor Conference Room 

333 Market Street 

 

           

I. CALL OF THE MEETING 

 

 The April 21, 2016 public meeting of the Independent Regulatory Review Commission 

(Commission) was called to order by Chairman Bedwick at 9:15 a.m. in the 14
th

 Floor 

Conference Room, 333 Market Street, Harrisburg, PA. 

 

Commissioners Present: George D. Bedwick, Chairman 

John F. Mizner, Esq., Vice Chairman 

W. Russell Faber 

     Murray Ufberg, Esq. 

     Dennis A. Watson, Esq.   

 

II. APPROVAL OF THE MARCH 31, 2016 PUBLIC MEETING MINUTES 

 

 Chairman Bedwick asked for a motion for approval of the March 31, 2016 public 

meeting minutes, as submitted.  Vice Chairman Mizner made the motion and Commissioner 

Ufberg seconded, and the motion passed 5-0. 

 

III. NEW BUSINESS 

 

 A. ACTION ITEMS 

 

 1.  No. 3095 Pennsylvania Liquor Control Board #54-83:  Posting Requirements for 

Extension 

 

 Corinne Brandt, Regulatory Analyst, explained that the regulation requires applicants 

requesting an extension of their liquor license to include additional premises to post notice for a 

period of at least 30 days.  She noted the Senate and House committees deemed the regulation 

approved and the Commission received a comment from the Pennsylvania State Association of 

Township Supervisors indicating that the organization has no issue with the regulation. 

 

Rodrigo Diaz, Chief Counsel, and Norina Blynn, Assistant Counsel, Pennsylvania Liquor 

Control Board (PLCB), were present to answer any questions.  Mr. Diaz said the language makes 

the regulation consistent with the Liquor Code. 

 

Commissioner Faber asked what kind of extension is affected by the regulation.  Mr. 

Diaz used the example of a licensed establishment opening up a second floor or patio on the 

premises. 
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Chairman Bedwick indicated that Section 404 of the Liquor Code does not specifically 

address an application for extension and explained that the PLCB cited court precedent which 

determined that the application for an extension is an application to transfer to a new location.  

The reliance on this case, while probably proper, becomes somewhat unclear because of a 2006 

amendment to the section of the Liquor Code the opinion dealt with.  “If there is a liquor bill 

moving it might at least clear up everything if you could amend 403(g) and make that explicitly 

cover extensions and you could base that on the court’s decision,” he stated. 

 

 Commissioner Watson made a motion for approval.  Vice Chairman Mizner seconded, 

and the motion passed 5-0. 

 

2.  No. 3042 Environmental Quality Board #7-484: Environmental Protection 

Performance Standards at Oil and Gas Well Sites 

 

Chairman Bedwick lauded the work of Commission staff on the regulation and 

highlighted the “exceptional number” of emails and calls the Commission received.  “There are 

clearly strong feelings on both sides of the issue,” he stated.  “What I am going to insist upon 

today is that although there will be disagreements over the substance of the issues, that those 

disagreements be conducted in a respectful manner and we can just move forward and consider 

the regulation itself based on the merits of what’s being presented.” 

 

Scott Schalles, Regulatory Analyst, said Chapter 78 is being amended to address 

conventional drilling operations and Chapter 78a is a new chapter addressing unconventional 

drilling operations.  He explained that since the staff provided their last report to Commissioners 

there have been hundreds of letters in support of the regulation including letters of support from 

Senator Daylin Leach (D-Montgomery), Senator Shirley Kitchen (D-Philadelphia), and Senator 

Arthur Haywood (D-Montgomery).  “As you know the House and Senate oversight committees 

disapproved the regulation on April 12.  After IRRC concludes its review of the rulemaking both 

committees will have a second opportunity to consider it. During this second review the 

committees can adopt a disapproval resolution barring the Environmental Quality Board (EQB) 

from promulgating the regulation,” he stated.   “If neither committee votes out a disapproval 

resolution, the EQB can continue the promulgation of the regulation.   A disapproval resolution 

would have to be approved by both chambers of the General Assembly and signed by the 

governor.” 

 

John Quigley, Secretary, Scott Perry, Deputy Secretary for Oil and Gas Management, 

Elizabeth Nolan, Counsel, and Kurt Klapkowski, Director, Bureau of Oil and Gas Planning and 

Program Management, Department of Environmental Protection (DEP), were present to answer 

any questions. 

 

Secretary Quigley thanked DEP staff for their work on the regulation as well as the 

28,000 organizations, associations, and individuals who submitted comments during the public 

comment period and the 400 individuals who testified at 12 public hearings on the regulation 

held throughout the state.  “Those comments have informed and shaped the agency’s 

consideration on the proper oversight of conventional and unconventional oil and gas industries,” 



 3 

he stated. “While we did not agree with every commenter, I can assure the Commissioners that 

every comment received thorough consideration.” 

 

Secretary Quigley explained that the purpose of the regulation is to update DEP’s 

regulations relating to surface activities at oil and gas wellsites, address statutory and regulatory 

changes, address new technologies, codify current polices, and fill regulatory gaps.  He 

emphasized that the surface activities requirements were last updated in 2001, prior to the 

expansion of natural gas development in Pennsylvania, and noted that the 2012 Oil and Gas Act 

directed DEP to promulgate new regulations. 

 

“This rulemaking is needed to address the compelling public interest in seeing that 

drilling is proceeding in a manner that is protective of public health and our environment, that it 

enables responsible drilling to proceed,” Secretary Quigley stated.  “There can be no argument 

that protecting our water resources; protecting public resources like schools, parks, historic sites, 

and state forests; protecting public health and safety; addressing landowner concerns; and 

improving data management and transparency of this industry and of the DEP are all compelling 

public interests.  In addressing each of these compelling interests, the final rulemaking considers 

economic impacts and environmental benefits and represents a significant improvement to 

natural gas development in the Commonwealth.” 

 

Mr. Perry acknowledged that there were significant concerns related to the cost of 

implementing the regulation and explained that DEP “treated the conventional industry as a 

whole as a small business” and indicated that a thorough cost analysis was conducted to 

differentiate between the costs of conventional drilling and unconventional drilling.  He said the 

maximum annual cost to conventional operators will be $28.6 million and $5,200 per new well 

drilled.  In terms of costs to unconventional wells, Mr. Perry indicated that the maximum initial 

cost would be $73.4 million with a maximum annual cost of $31.1 million and $22,900 per new 

well drilled.  “We believe our costs are reasonable if not conservative,” he stated. 

 

Mr. Perry affirmed that significant changes were made to the regulation as the result of 

the comments that were received from stakeholders and pointed out that the regulation was 

separated into two chapters, eliminated the use of pits at unconventional sites, and made 

additional delineations between conventional and unconventional drilling all because of 

comments DEP received. 

 

Mr. Perry then highlighted similarities between conventional and nonconventional 

chapters including the following: 

 

• Screening process to determine if DEP needs to condition permits to avoid probable 

harmful impacts; 

• Adds playgrounds, schools, and DEP-approved well head protection areas as public 

resources; 

• DEP evaluation of impacts beyond the agency's traditional mission, including concepts 

such as recreation and aesthetics; 

• Pre-drilling review standards; 

• Water supply restoration standards; and 
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• Spill reporting and cleanup standards. 

 

Mr. Perry also provided an overview of rules that will apply to unconventional drilling, 

including the following: 

 

• Requiring vandal-proofing tanks; 

• Prohibiting the use of pits to store drill cuttings and waste fluids; 

• Requiring individual permits to dispose of drill cuttings at the wellsite; 

• Requiring secondary containment around all storage vessels and trucks;  

• Enhanced rules for gathering line construction and horizontal directional drilling 

beneath streams; 

• Enhanced rules for the installation and use of temporary lines used to transport 

freshwater and wastewater; 

• Requiring a water management plan before the withdrawal of water for drilling or 

hydraulic fracturing purposes; 

• Prohibits the use of brine; and 

• Reporting requirements for their product and waste on a monthly basis. 

 

“We truly believe we’ve engaged in an unprecedented level of public participation, made 

significant revisions to this rule based on comments received, and carefully considered costs and 

impacts on small businesses,” Mr. Perry stated.  “We urge this Commission to find this is in the 

public interest.” 

 

Vice Chairman Mizner inquired about the Conventional Oil and Gas Advisory 

Committee (COGAC) and noted that they were supposed to be involved in the drafting of the 

regulation but their comments to the Commission indicated that they were not involved.  Mr. 

Perry noted that DEP voluntarily established COGAC and members were selected based on 

stakeholder input, but stated that COGAC was “not engaged in the entirety of the process but 

they were engaged in the finalization of the rule based on comments received.” 

 

Vice Chairman Mizner noted that there is an “ocean” between what the industry believes 

the regulations will cost and what DEP believes the regulations will cost.  He questioned if DEP 

is concerned about variances in fiscal impact.  Mr. Perry stated “we did not attribute costs to this 

rule where the statute was the driver” and acknowledged there were “one or two areas where we 

were not able to estimate a cost.”  He affirmed “the cost estimates are as thorough as I think the 

Commission will see in any rule.”  Vice Chairman Mizner argued that a cost where the statute is 

the driver is a still an additional cost to the industry and inquired about the area of spills and 

releases.  Mr. Perry said it could be “very expensive” to clean up spills.  “I don’t think anyone 

could argue that people that spill substances that are damaging the environment ought 

not clean them up,” he stated.  Vice Chairman Mizner said there was no statement of cost 

associated with the cleanup efforts.  Mr. Klapkowski said the cost will depend on the nature of 

the release.  “We didn’t feel we could adequately estimate exactly what those costs would be 

moving forward,” he stated.  “We recognize there will be a cost but there’s no way to put a dollar 

value on that today.” 
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Vice Chairman Mizner questioned why it is necessary to regulate conventional drilling.  

Mr. Perry said Act 13 established new standards for the conventional and unconventional 

industries that necessitate regulations and reporting standards are needed for the cleanup of 

spills.  “The industry demanded that we come up with a bright line number for them to report,” 

he stated. “The use of Act 2 for the cleanup standard was the only logical and reasonable 

choice.” 

 

Commissioner Faber inquired about the cost of re-permitting impoundments.  Mr. Perry 

said it will be $230,000 per impoundment. 

 

Commissioner Faber asked about the process of identifying abandoned wells and what 

would happen if the landowner does not respond to the survey.  Mr. Perry said DEP is requiring 

proof that they notified the landowner but recognizes that the industry cannot compel a 

landowner to respond. 

 

 Commissioner Faber questioned if there is a method that operators are required to utilize 

to test the water prior to drilling.  Mr. Perry said DEP has not prescribed the parameters of what 

an operator needs to test.  “We felt the most appropriate thing to do is allow the driller to decide 

what they want to test for, where they wanted to test but we do require they submit the data to 

us,” he stated. 

 

 Commissioner Ufberg asked why DEP decided to separate conventional and 

unconventional into chapters rather than separate regulations.  Ms. Nolan explained that during 

the Advanced Notice of Final Regulation (ANFR) stage DEP received an extensive amount of 

comments that the passage of Act 126 of 2013 in the Fiscal Code required a restart of the process 

for conventional regulations.  “The Department decided to put all the requirements for 

conventional operators in Chapter 78 and create a new chapter 78a for unconventional 

requirements and we believe this comports with the entirety of that Fiscal Code provision,” she 

stated. 

 

 Chairman Bedwick questioned why operators are required to clean up brine when brine 

can be spread on Pennsylvania roads.  Mr. Perry stated, “One activity is being conducted under a 

prescribed and controlled regime and one frankly is not.”  He added the regulation does not 

conflict with Department of Transportation regulations related to brine on roads. 

 

 Chairman Bedwick noted that there were a number of comments related to restoration. 

Mr. Perry said current law requires operators to restore a site within nine months of completion 

of drilling and they can also get a two-year extension provided that stormwater issues have been 

addressed.  “We completely agree with the operators that the accordion if you will of the 

well pad is not a desirable environmental outcome but the law is clear,” he stated. 

 

 Commissioner Ufberg inquired about the requirement for Preparedness, Prevention, and 

Contingency (PPC) Plans.  Mr. Perry said, “The plan is required during well drilling and work 

over activities, it needs to be on the site during those events not during the operation of the well.  

For conventional operations the main change in the rule was to specify that this plan needed to 

be site specific.” 
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 Commissioner Watson asked how the Robinson Township court decision impacts the 

regulations.  Ms. Nolan said DEP disagrees with comments that argued that the decision 

invalidates the provisions of the 2012 Oil and Gas Act that requires DEP to consider the impact 

on public resources. 

 

 Commissioner Watson questioned how DEP chose its list of public resources.  Mr. Perry 

said it chose them because they are similar to resources the legislature identified as public 

resources that require additional protections.  Commissioner Watson asked if the regulations 

preclude drilling on school property.  Mr. Perry said the regulations do not preclude drilling on 

school property. 

 

 Representative Greg Vitali (D-Delaware), Democratic Chairman, House Environmental 

Resources and Energy Committee, spoke in support of the regulation.  “I would note that the 

drilling industry has spent $41 million since 2007 to provide input to state government; I really 

think all sides have been heard here,” he stated.  “It’s time we get these regulations done.  As I 

view these regulations things like safe drinking water standards, stronger reporting requirements, 

secondary containment measures, pre-drilling review, they just seem to me to be common sense 

regulations.  The longer we delay implementing them the more we take the risk of having a spill 

that impacts water supplies and so forth; time is of the essence and there is a cost in delaying.” 

Commissioner Mizner questioned if the House standing committee has taken action on the 

regulation.  Representative Vitali said both committees in the Senate and the House intend to 

disapprove.  “I do think you will see a disapproval resolution move forward.   I’m sure we won’t 

be able to stop it.  The political vote at the end of the day is going to be the veto override,” he 

stated. 

 

 Mark Cline Sr., speaking on behalf of the Pennsylvania Independent Petroleum Producers 

Association (PIPP), spoke against the regulations and explained that federal regulations do not 

identify crude oil and residential materials as hazardous waste.  He emphasized that an Act 2 

cleanup does not work for the crude oil industry and argued that the style of cleanup does more 

damage than the actual spill.  “An Act 2 cleanup would put most small businesses out of 

business,” he stated. 

 

 Mark Cline Jr., speaking on behalf of PIPP, also spoke against the regulations and 

emphasized that Act 2 cleanups were designed for large hazardous waste sites. “I’m a fifth 

generation oilman and I’m here today to save my job,” he stated. 

 

 David Clark and Solomon Clark, Clark Oil Company, urged IRRC to disapprove the 

regulations.  “DEP has swept two industries into the same regulatory package,” David Clark 

stated.  “DEP has responded to Act 126 by creating Chapter 78 and 78a but in all reality the DEP 

has never done an analysis of why the existing regulations for conventional oil and gas should 

undergo the sweeping and enormous change that you see today.  The small footprint of our 

industry doesn’t justify the massive amount of new paperwork and cost required under these 

regulations and don’t take into account that nearly every operator is a small business.” 
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 Arthur Stewart, Pennsylvania Grade Crude Oil Coalition (PGCC), spoke against the 

regulation.  He took issue with the lack of transparency by DEP and explained that the coalition 

submitted about 130 Right-to-Know requests to DEP in 2015 asking about the need for new 

regulations but were never given sufficient answers.  Mr. Stewart also noted that PGCC 

was never consulted about costs that would be incurred by the industry if the regulation is 

implemented despite claims by DEP that the coalition was involved. 

 

 Bruce Grindle, Oil and Gas Management, also spoke in opposition to the regulation.  He 

argued that DEP attributed no cost to the majority of the regulatory sections, does not include 

legacy wells, and did not include the annual maintenance costs for all wells.  He noted that it is 

difficult to estimate some of the costs because the extent of the regulation is “ambiguous.” 

 

 Jim Bolinger, AR Resources, spoke in opposition to the regulation.  He contended the 

difficult economic times have required his company to reduce the number of staff.  Mr. Bolinger 

further argued that DEP’s financial analysis falls “woefully short on conventional operators.”  He 

added that wells in general are becoming uneconomic to drill. 

 

 Commissioner Watson asked if Mr. Bolinger’s analysis breaks down the costs that were 

directly from the statute and the costs directly from the regulation.  Mr. Bolinger answered in the 

negative. 

 

 Joe Thompson, Vice President, Devonian Resources, spoke in opposition to the 

regulation.  He stated that his company employed 24 full-time employees in 2014, but is 

currently only able to retain four full-time and two-part time employees. 

 

 Break at 11:55 a.m. and returned at 12:08 p.m. 

 

  Jean Mosites, Environmental Attorney, Babst Calland, expressed her disappointment in 

the lack of consensus among the working groups and stakeholders regarding the regulations.  

“There have been many lost opportunities over the last four years for such a consensus to have 

been developed,” said Ms. Mosites.  “There are supposed to be statements of need, statements of 

cost, statements of financial economic social impact, alternative provisions, flexibility and 

analysis and a description of the data,” said Ms. Mosites.  She noted the forms needed to 

implement the rule were supposed to be provided with the proposed rule and noted, “They were 

not, as the department has acknowledged.”  She also detailed amendments submitted by 

members of the Environmental Quality Board (EQB) that “sought clarity in the rule” and “sought 

practical resolutions of ambiguity in certain provisions.”  She added that each of the amendments 

was defeated and DEP responded they were not needed.  In closing she made a comment 

regarding Robinson Township and said, “I cannot say a lot about it because I am representing 

Tioga in litigation that is currently pending against the Department on this very question in the 

Commonwealth Court.  But what you heard today was the Department would like to reargue the 

opinion, reargue the severability of Section 3215(c), and would like to say sometimes it does 

apply . . . either it was enjoined or it was not enjoined, and clearly it was enjoined.” 

 

 Phil Hampson, Hampson Surveying, spoke about Public Resource Section 78.15 related 

to coordination with public resources.  He disclosed that he is employed by a small conventional 
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oil and gas company.  Mr. Hampson said the conventional industry estimated the cost to identify, 

coordinate and mitigate conflicts would be $23 million, “which is 30 times greater than the DEP 

estimate.”  He commented that an unnamed producer warned DEP that the application 

requirements would cost $30,000 per well.  Mr. Hampson said the same unnamed producer 

warned that compliance with the permit conditions could be in the tens of thousands of dollars. 

“My fear is, if these regulations are approved, oil and gas will leave the state or go out of 

business,” said Mr. Hampson.  In closing he said, “DEP cost estimates are inaccurate.  Please 

disapprove these regulations.” 

 

Tyler Martin, Vice President, Caledonia Land Company, and Katie Martin, 

Administrative Assistant, Cameron Energy Company, spoke in opposition to the regulation.  Mr. 

Martin disclosed that he and his wife work for Cameron Energy Company, a small conventional 

oil and gas producer.  He commented that he was a member of the workgroup convened by 

DEP to write guidance and instructions for the area of review (AOR) regulation.  “One of the 

most serious problems with this regulation is that the areas required to be reviewed are too 

large,” said Mr. Martin.  He explained the AOR for conventional oil wells is a 500 foot radius, 

which is approximately 18 acres.  Mr. Martin continued, the AOR for conventional gas wells is a 

1,000 foot radius, which is approximately 72 acres.  He also stated that the AOR workgroup was 

not allowed to talk about the distances used by DEP in the regulations.  Mr. Martin said the 

proper radius was provided by the conventional oil and gas industry.  “The excess acreage 

imposes an enormous cost, because for each acre the regulations require the ground to be 

inspected for evidence of old wells; found wells have to be inspected and mapped; records and 

old maps have to be reviewed; and questionnaires have to be sent out to every surface parcel 

owner in that area,” said Mr. Martin. He added that the regulation is silent as to gaining access to 

properties not under lease. 

 

 Ms. Martin elaborated on the questionnaires, and explained that questionnaires have to go 

to every surface owner.  She explained that if every person in 72 acres had a normal 50x100 foot 

lot, there would be 600 surface owners.  Ms. Martin added that every questionnaire needs to be 

sent by certified mail, which is paid for by the employer.  She contended DEP’s cost estimate 

does not address those costs. 

 

 Mr. Martin reiterated that his DEP workgroup was not allowed to talk about costs as one 

of the factors, and detailed estimates that he calculated.  According to Mr. Martin the total per 

well is $2,765, and DEP estimates the cost of $450 per well.  He also submitted a list of other 

ambiguities. He requested the regulation be disapproved. 

 

 Vice Chairman Mizner asked why the DEP working group did not allow the costs to be 

discussed.  Mr. Martin explained he requested to talk about cost and to talk more about the 

regulation.  He said it was denied and “put on the back burner.” 

 

Chairman Bedwick asked if the radiuses would differ based on the method of drilling.  

Mr. Martin said the radiuses were calculated using hydraulically fracked conventional wells.  

Commissioner Watson asked for the title of the workgroup.  Mr. Martin stated “The AOR 

workgroup.” 
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 Commissioner Watson asked for the title of the workgroup. Mr. Martin stated “The AOR 

workgroup.” 

 

 Raymond Follador, Petroleum Geologist and President, Ark Resources, requested the 

proposed regulations to enact an AOR of 500 feet around conventional oil wells and 1,000 feet 

surrounding conventional natural gas wells be disapproved.   He argued that producer operators 

already perform an AOR that is performed prior to drilling.  Mr. Follador said the DEP AOR is 

not supported by data or experience.  He spoke in support of Mr. Martin’s testimony.  In closing, 

he argued that scientific data supports AOR distances of 250 feet and 500 feet for the respective 

wells. 

 

Mark Miller, consultant, Moody and Associates, spoke about Section 78.65, related to 

site restoration requirements.  Mr. Miller argued the site restoration requirements will “cost the 

conventional operators to comply with this.”  He said the provisions do not currently apply to the 

conventional operations if they are less than five acres in size.  Mr. Miller said the 

implementation will also increase the overall site disturbance area to install stormwater 

management features.  He said Moody and Associates and Hanover Engineer estimated the cost 

of the new provisions for post-construction stormwater management and best management 

practices at a range of $30,000-$80,000.  Mr. Miller said the costs do not take into account 

potential construction and operation and maintenance costs, because each site is unique. He said 

DEP estimates the new cost associated with complying to be zero dollars.  Mr. Miller requested 

the regulations be disapproved. 

 

 Douglas Jones, Catalyst Energy, spoke in opposition to the regulations.  He disclosed that 

Catalyst Energy is responsible for 20 percent of all conventional wells drilled.  In 2016, Mr. 

Jones said, Catalyst Energy will drill 10 wells leftover from 2015.  “I do not expect to drill any 

wells in Pennsylvania next year,” said Mr. Jones.  He said in the fall of 2014, Catalyst Energy 

employed 95 people, but currently the company has a payroll of roughly 35 people.  Mr. Jones 

spoke against certain language in Chapter 78 as it relates to site restoration, and argued, “It was 

poorly conceived with respect to the restoration and plugging.”  He argued the regulations would 

result in soil and vegetation disturbances.  Mr. Jones added the requirement to add corrosion 

protection on storage tanks could cost $800-$1,000 per tank and could add up to $1.2 million for 

all the tank batteries in the Commonwealth. 

 

Chairman Bedwick asked if the corrosion protection would extend the life of the tanks. 

Mr. Jones answered in the affirmative. 

 

Sam Harvey, President, Bull Run Energy, spoke against the regulations and argued that 

DEP calculated the cost of the excess liners needed for waste storage pits, specifically related to 

the size of the liner needed and the increased installation costs.  He further argued that the 

regulations have no corresponding benefit to the public. 

 

 Glen Baldensberger, partner, BNF Adventures, said the new regulations are ambiguous.  

He said many commentators asked DEP to rewrite the regulation, but DEP refused.  Mr. 

Baldensberger requested the regulation be clarified.  He spoke in opposition to Section 78.55, 

which he argued requires conventional operators to develop a site-specific PPC plan.  Mr. 
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Baldensberger said the PPC requirement is not supported by any need.  He added that one PPC 

plan for multiple sites is the current process and has proven adequate for prevention and 

preparedness.  Mr. Baldensberger said the PPC plan requirements would result in the total cost of 

$33 million in the first year, and annual maintenance costs thereafter.  He requested the final 

regulations be disapproved. 

 

 Joseph Maney and Shelby Maney, both of Lindell and Maney, spoke in opposition to the 

regulation.  Ms. Maney stated that during the last 34 years, the company has survived low 

production prices without disruption to the labor force, but due to the new regulation and low 

commodity prices “work has basically stopped for us small independent producers.”  She said as 

of January 2016, Lindell and Maney is no longer able to retain its employees.  Ms. Maney argued 

the number of unemployed oil and gas workers could also be placing a large burden on the 

unemployment compensation system.  In closing, Ms. Maney argued implementing the proposed 

regulations creates additional difficulties on an already depressed industry. 

 

 Daniel Palmer, crude oil buyer, American Refining Group (ARG), argued the number of 

new wells drilled has dropped significantly over the past 8 years.  He said with low oil prices in 

2015, only 285 new wells were drilled.  Mr. Palmer argued the decrease in the number of new 

wells has led to a decrease of local oil production.  He commented that ARG has been forced to 

look outside local oil production to keep the refinery operational.  Mr. Palmer argued the 

regulations will have a drastic ripple effect, and requested that the regulations be rejected. 

 

 Break at 1:06 p.m. and returned at 1:33 p.m. 

 

 David Oches, Chairman, COGAC, suggested DEP failed to make appropriate use of 

COGAC expertise in the development of its regulations.  He said its members were not afforded 

the opportunity to participate in the process, able only to comment and review existing drafts but 

not to assist in the formulation of language throughout the drafting stages, including assessing 

the possibility of less costly alternatives.  Mr. Oches said he is concerned the rules are premised 

on bad science or no science at all.  He noted a 43-page document was submitted both to the 

EQB and the Commission and requested its contents be taken into consideration by the 

Commissioners.  Mr. Oches contended that stakeholders need to ensure the regulations do not 

overreach beyond what is needed to protect the environment and asked for disapproval. 

 

Patrick Henderson, Director of Regulatory Affairs, Marcellus Shale Coalition (MSC), 

said his organization supports strong, consistent protections for communities and natural 

resources.  He commented too often reaction on the part DEP reflected a lack of understanding 

of the industry, and said the final rule would discourage development of indigenous resources, 

provide little tangible environmental benefit, and threaten jobs.  Mr. Henderson remarked many 

of the most onerous provisions were only released less than a year ago without supporting data.  

He acknowledged the need for compromise but emphasized DEP needs to listen to concerns 

brought to its attention.  Mr. Henderson noted several of DEP’s own advisory boards are 

expressing concern, along with numerous legislators.  He also noted adherence to the Regulatory 

Review Act, other laws and rulings by the Supreme Court are required. 
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 Nathan Sooy, Central Pennsylvania Campaign Coordinator, Clean Water Action, 

recommended approval of the regulations.  He reported having personally seen the fallout from 

leaking frack pits and told the Commissioners their jobs as stewards in the review process is to 

“protect the innocent,” not profits or special interests.  Mr. Sooy noted that over the past couple 

weeks Clean Water Action has gotten 740 people to write handwritten letters to IRRC to request 

approval.  He called the DEP proposal “common-sense in the extreme,” and one that DEP has 

taken great pains to be open and transparent about.  Mr. Sooy cited tens of thousands of public 

comments accepted over the course of the process, and said it is his organization’s hope that the 

Commission will take “positive, constructive action” that the majority of lawmakers in 

Harrisburg are “unwilling to entertain.” 

 

Mark McClellan, President, Evergreen Environmental, spoke on behalf of the 

Pennsylvania Independent Oil and Gas Association (PIOGA).  He said the regulations 

promulgated by the administration will not achieve their stated objective with respect to the 

fostering of the drilling industry, but in fact will harm it “in unwarranted fashion.”  Mr. 

McClellan emphasized his organization does not object to regulations, but rather to the 

imposition of unnecessary regulatory standards without demonstration of need or environmental 

data.  He directed the Commissioners to question 28 of the Regulatory Analysis Form (RAF) 

regarding justified need, and DEP’s response that “data is not the basis for this regulation.”  Mr. 

McClellan said the regulatory package must be disapproved as they do not conform to legislative 

intent or statutory authority.  He said compliance costs to the regulated community are not 

adequately addressed, and the RAF has not answered many questions posed by the Commission 

itself in 2014.  Mr. McClellan expressed hope DEP will seek the “broader consensus that is out 

there.” 

 

Thomas Au, Conservation Chair, Pennsylvania Sierra Club, requested approval of the 

regulation.  He said his organization has met with DEP many times to discuss the issue, and cited 

260 instances where it was determined that water supplies have been contaminated by oil and gas 

operations, and DEP acknowledged “gaps” in the regulatory process leading to it.  Regarding the 

differences claimed to exist relative to conventional drilling, Mr. Au said Act 126 directed DEP 

to differentiate between the two, and DEP and its legal counsel determined it could be 

accomplished in the rulemaking by adopting separate chapters.  “We believe that should suffice,” 

he said. 

 

Nadia Steinzor, representing environmental nonprofit Earthworks Oil and Gas 

Accountability Project, said she believes regulations are part of the cost of doing business in the 

resource-development industry.  Ms. Steinzor said accountability for pollution causes is critical 

for public safety, and contended the problems in question apply to both conventional and 

unconventional drilling.  She offered a statement on behalf of 15 environmental organizations 

alleging the oil and gas industry and legislators have had ample time to weigh in on the proposal 

and influence its design.  Ms. Steinzor said the industry got two separate sets of regulations that 

they asked for and said they were “clearly properly promulgated and legally sound.” 

 

Laurie Barr and Joann Parrick offered comments on behalf of Save Our Streams.  Ms. 

Barr said there is a long history of operators abandoning wells in Pennsylvania, and presented a 

spreadsheet detailing the cost analysis for plugging wells in the Commonwealth.  She also 
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provided maps showing unplugged abandoned wells.  Ms. Barr emphasized the need “to start 

addressing some of these methane issues.” 

 

Rachel Mark, of Pennsylvania Interfaith Power and Light, said the regulations reflect a 

moral and ethical issue.  She said the continued use of fossil fuels is leading to a dangerous and 

uncertain future, with children inheriting an uncontrollable climate.  She noted the benefits of 

natural gas are usually argued in terms of cost compared to coal, but said fossil fuels are creating 

“havoc” around the world.  Ms. Mark said her organization recently approved a resolution 

favoring a moratorium on new gas drilling, but acknowledged that given the unavoidable 

transition period required to shift to renewable energy, informed and appropriate regulations are 

needed for the interim. 

 

Suzanne Almeida, Executive Director, Pennsylvania League of Women Voters, said the 

league firmly supports adoption of the regulations, which she called a product of an “extensive 

and transparent process.”  She commended DEP for its level of transparency and said she 

believes approval is not only consistent with the Commission but is better for Pennsylvania.  Ms. 

Almeida acknowledged there will be an impact to the industry but said there is also an effect on 

children, the elderly and other at-risk groups.  She offered support for specific provisions of the 

regulations designed to mitigate further environmental damage. 

 

Luke Marsh, spoke on behalf of Cabot Oil and Gas, on the tangible effects of the 

regulations on daily operations of unconventional drillers.  He identified four in particular but 

said there are many others.  Mr. Marsh said the four specific cases all share the same theme - an 

unnecessary burden of time and manpower with no effective benefit to the environment.  He 

added they will also stress DEP’s already depleted staff.  Specifically, Mr. Marsh outlined 

problems related to the monthly waste reporting requirement, radiation protection action, draft 

technical guidance documents referenced in regulations but yet to be released for review, and 

fresh water impoundments. 

 

Eva Robin, speaking on behalf of the Clean Air Council, said that despite being the 

second-largest producer of natural gas in the United States, Pennsylvania’s regulations have 

lagged behind.  She said revisions are a critical step towards modernizing regulations and 

protecting public health and the environment.  Ms. Robin said residents are the group currently 

bearing the brunt of obsolete rules.  Specifically, she called the regulations outlined by DEP a 

result of compromise, and noted her group and others like it consistently called for stronger 

requirements than what were finalized. 

 

Sarah Battisti, Director of Government Affairs, Southwestern Energy, told the 

Commissioners her company supports responsible environmental protections and said while they 

“fully endorse” DEP’s goals, they warned certain provisions could have a dramatic negative 

impact without any corresponding public benefit.  In particular, Ms. Battisti remarked on rules 

relating to centralized impoundments and the associated costs with replacing existing tank farms 

and other impacts.  Commissioner Faber asked if Ms. Battisti’s company had calculated the cost 

of re-permitting existing tank farms.  Ms. Battisti said they had only addressed the cost of 

hauling water.  She noted they have not been given any relevant direction from DEP on that 
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point, and were told they were not ready to discuss the issue until the regulations were either 

approved or disapproved. 

 

Trisha Sheehan, representing Mom’s Clean Air Force, said her organization supports 

revisions to give Pennsylvania children better protections from environmental hazards.  She said 

the group’s 35,000 members in the state are “up in arms” questioning why profits are being put 

before the health of children.  Ms. Sheehan shared a number of remarks offered by residents and 

medical professionals in support of the regulations.  She said she was appalled that some 

legislators are trying to block the regulations, and called it “unacceptable and indefensible.” 

 

Melissa Marshall, of the Mountain Watershed Association, said approval is “procedurally 

correct” and warned doing otherwise puts people “at grave risk.”  She said any industry that runs 

a constant risk of potentially annihilating shared public resources should be willing to navigate 

complex regulatory streams, and it should be considered a cost of doing business.  Ms. Marshall 

contended conventional drilling operators base their arguments on the faulty assumption that 

their industry has little to no environmental impact, and said they are just as likely to cause water 

loss and contaminate homes and other locations.  She said both types of drilling methods 

incorporate fracking and drill through the same aquifers in the same residential areas.  Ms. 

Marshall suggested there is no doubt the minds of the drilling industry will find a way to meet 

the requirements of the new regulations. 

 

Washington County mother Lois Bower-Bjornson said the issue is about accountability. 

She recounted witnessing a variety of environmental excesses by drilling companies in the land 

around her home and said the revisions to Chapters 78 and 78a are welcome, and correct serious 

injustice through the failure to properly regulate the industry.  Ms. Bower-Bjornson also outlined 

various health issues, particularly in children, she identified as being associated with proximity 

to drilling activity.  She said “everything was transparent and fair” relative to the regulatory 

process, and said with them Pennsylvania has the opportunity to bring oil and gas regulations in 

line with modern standards.  Ms. Bower-Bjornson told Commissioners they cannot wait any 

longer. 

 

Commissioner Ufberg asked whether there was any concerted effort, given health 

concerns apparently so evident, to have the issue scrutinized more closely at the local, county or 

state level.  Ms. Bower-Bjornson said what tends to happen in smaller municipalities is board 

members are leaseholders themselves, and “pro-industry.”  She cited a recent article in the 

Washington Observer-Reporter involving a push to remove a health professional “gag order” in 

place.  Ms. Bower-Bjornson said one location in McMurray will test for benzene poisoning, but 

they have to know what to look for.  She added that on the county level, some county 

commissioners “are great about it” and some are not. 

 

Commissioner Watson asked for details of the gag order.  Ms. Bower-Bjornson offered 

an explanation of the “so-called” gag order provided in Act 13.  Chairman Bedwick asked about 

the wells Ms. Bower-Bjornson referred to in close proximity to her land and whether they are on 

land belonging to other property owners.  She confirmed they are, and said they are “completely 

encompassed” by drilling over which they had no say.  Ms. Bower-Bjornson pointed out the 
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landowners are neighbors and friends and she understands their decision.  She added however 

that even they are to the point where they are “fed up” by the behavior of the drilling companies. 

 

Michelle Orchbid, a resident from Valencia, southern Butler County and stay-at-home 

mother of two, described the impact of drilling in close proximity to schools.  She said children 

are particularly vulnerable to environmental toxins, and discussed inherent safety risks and 

health impacts associated with drilling.  To date, she said, her local school board has yet to show 

that students could be evacuated safely in the event of disaster at a nearby drilling site.  Ms. 

Orchbid said from conversations with a variety of stakeholders, including DEP, it became 

evident that profits were more important than the safety of children.  She emphasized that 

currently adequate protections are not in place for the health and safety of children, and 

identified meaningful setback distances, air monitoring and other processes that need to be set 

up. She said that is “no excuse” to do business any other way. 

 

Justina Wasicek, a former attorney with DEP, expressed concern that 30 years following 

development of the original regulations, many of the same concerns are being heard.  She said 

she is sympathetic towards both workers in industry and families affected by environmental and 

health impacts.  Ms. Wasicek contended however that government should act in the name of 

public welfare.  She said the regulations have been floated at numerous times and received tens 

of thousands of comments.  Ms. Wasicek called them a “necessary updating” and said they 

represent a successful balance of the many concerns and are in the best interest of the public. 

 

Break at 3:30 p.m. and returned at 3:41 p.m. 

 

Returning before the Commissioners, Secretary Quigley acknowledged the diligence of 

the Commission and noted again the work of DEP that went into the regulation.  Mr. Perry 

offered clarification on various issues raised by speakers throughout the course of the meeting.  

He suggested there is a sizable misunderstanding around current regulations in the conventional 

industry and said as the law stands if there is a spill, it must be cleaned to an Act 2 standard and 

there may be bio-remediation processes allowed.  Mr. Perry suggested there is a considerable 

cost-savings there.  Today, he went on, when a well is plugged the site must be restored to its 

general original contours.  Additionally, managing post-construction stormwater was 

mischaracterized, he said, noting anyone disturbing earth today must employ best practices 

regarding erosion.  Mr. Perry said nothing in the regulation alters current rules.  He added 

operators must coordinate with resource agencies, address species of special concern and protect 

threatened or endangered ones.  Mr. Perry identified various other current requirements operators 

must comply with, including those pertaining to liner thickness. 

 

Vice Chairman Mizner asked whether liners of 20-mil thickness are going to be 

acceptable.  Mr. Perry said the method by which a membrane’s resiliency was assessed was by 

poking a pen through it.  He remarked, “We are going to do a little bit better than that.”  Mr. 

Perry added they have invited people to contact them now so as to have a populated list of 

approved liners. 

 

Mr. Perry outlined the potential consequences if the regulation does not go forward, from 

protections for schools and wellhead areas to what he indicated are reasonable requirements for 
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conventional drillers that will go undone.  He also addressed concerns that DEP failed to reach a 

consensus.  Mr. Perry said DEP officials met numerous times with industry partners outside 

public meetings and included industry stakeholders as part of workgroups.  He contended that 

rather than stifling conversation, DEP sought additional involvement and felt it important that the 

rule be vetted for public comment, too.  Mr. Perry said they attempted to reach consensus but 

said the tenor of conversations from the industry was not about trying to find ways to reach 

agreement but objecting to some of DEP’s proposals.  He said they did not receive useful 

feedback, but simply objections.  Mr. Perry affirmed however that DEP continues to be 

interested in working collaboratively. 

 

Commissioner Watson noted his earlier questions about cost and the criticism of DEP’s 

cost projections, and asked if DEP has additional comments.  Mr. Perry added, “The truth is we 

did a lot of the cost research by phone,” noting that many people did not feel comfortable going 

on record because they felt their jobs may be at risk.  He confirmed they “definitely did” reach 

out to the industry regarding costs.  Commissioner Watson followed up by asking for a response 

to comments that the industry is not as financially successful as it was a few years ago and that 

this may be the proverbial straw that breaks the camel’s back.  Mr. Perry responded the standards 

and rules are necessary regardless of the price of oil or gas.  He recognized the strain in both 

industries, but reiterated rulemakings cannot fluctuate with “a boom and bust industry.” 

 

Commissioner Faber asked about the language of the Fiscal Code regarding separate 

promulgation and why that does not mean separate processes.  Ms. Nolan explained the Fiscal 

Code provision was passed while the rulemaking was pending and explained the rules of 

statutory construction required that the entirety of the provision be looked at.  She argued the 

statute gives direction and said it does not specify that DEP withdraw a portion or that they have 

separate Commission numbers.  Commissioner Faber raised a concern, stating the key phrase is 

“promulgate separately.”  He said he could not find a definition of “promulgate” except in the 

Regulatory Review Act (RRA), which he said was quite specific.  Commissioner Faber 

questioned why there should not be two orders.  Ms. Nolan replied, “When it is promulgated 

those requirements will be separate.”  Commissioner Faber countered the final regulation is 

before the Commission today.  Ms. Nolan argued the regulation contains two different parts and 

said “the guidance is in the second sentence of the fiscal code provision.”  Commissioner Faber 

questioned how to reconcile that with the definitions in the RRA.  The two disagreed. 

 

Vice Chairman Mizner suggested DEP is ignoring the word “promulgate” to go to the 

second sentence.  He, too, questioned “why not two.”  Vice Chairman Mizner said he’s frustrated 

that the two parties are not listening to each other and suggested just doing it separately could 

have been more efficient with everyone’s time.  He said this is an issue that could have been 

easily avoided.  Ms. Nolan replied that would have required restarting the process and argued if 

that was the intent of the General Assembly it should have been written into the Fiscal Code. 

Vice Chairman Mizner suggested the legislature may have thought it did that.  Ms. Nolan 

discussed statutory construction and also pointed out that the substance would not be different if 

it has been separated into two.  Vice Chairman Mizner said that cannot be known and again 

asked why it was not separate.  Mr. Perry suggested starting over would have had a number of 

issues and a delay of at least a year.  Secondly, he said, DEP believes it is in compliance with the 

letter and spirit of the law by separating the rules into two distinct chapters.  He also suggested 
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those comments submitted already would have been moot.  Mr. Perry said, “The words on the 

pages would not have changed.”  Returning to statutory construction, Ms. Nolan said DEP read 

Act 126 and split the regulation into two separate chapters and believes that comports with the 

plain language.  Further, DEP looked to legislative history regarding ambiguous language, she 

said, citing discussion prior to the vote in which Representative Vitali talked about the impact of 

the provision on the proposed rulemaking.  She said the discussion was that the purpose was to 

provide clear distinctions between the two industries and the requirements must make those 

distinctions.  She again argued the language comports with the plain language and legislative 

history. 

 

Commissioner Ufberg said the word “separately” is “really operative here” and argued 

that would be two regulations.  Ms. Nolan confirmed DEP saw that as a separation into two 

chapters.  Commissioner Ufberg pointed out the dictionary definition of “promulgate” and 

questioned if this is a substantive difference in thought or form rather than substance.  Ms. Nolan 

said DEP read Act 126 as form over substance, but noted the form created a change in substance 

by articulating requirements for the conventional industry versus the unconventional industry. 

 

Chairman Bedwick pointed out the drafters may know what they wanted to say, but 

sometimes that is not always clear and ends up in the courts.  He added if the Commission 

accepts the definition of “promulgate” in the RRA, then DEP did not promulgate separate 

regulations.  Further, he noted, if accepting the use of promulgating proposed regulations, then 

his reading is the language applies to regulations promulgated after the effective date.  Chairman 

Bedwick recollected that for a legislative enactment to be applied retroactively, it has to be 

explicitly stated in the legislation.  As DEP has already started the process and it is not expressly 

stated, he indicated, it would not apply retroactively to this regulation. 

 

Commissioner Faber asked what happens if Section 3215(c) is rejected by the court.  Ms. 

Nolan replied DEP has the authority.  Commissioner Faber responded that he cannot find that 

authority.  Ms. Nolan referenced other provisions in the Oil and Gas Act, such as ensuring 

compliance with other laws.  Commissioner Faber countered those are “all for specific things. 

That’s what concerns me . . . we’re still not covering everything we need to.”  He concluded he 

cannot find sufficient authority in “all those other acts” to cover everything.  Ms. Nolan 

disagreed and noted that the protection of public resources has been a part of the Oil and Gas Act 

since 1984 and that is unchanged in the 2012 updates. 

 

Chairman Bedwick questioned if the regulation is adopted, how would Pennsylvania 

compare with other drilling states.  Mr. Perry replied Pennsylvania would be comparable to other 

states on conventional regulations, but on unconventional regulations Pennsylvania would set an 

industry-leading standard.  He argued other states may follow Pennsylvania’s suit.  Mr. Perry 

added the use of pits is not employed in any regularity in Pennsylvania any longer.  He credited 

the industry for leading the way by engaging in certain best practices. 

 

Commissioner Faber commended DEP for its work on the regulation. 
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Vice Chairman Mizner added his kudos to DEP and then motioned that the regulation is 

not in the public interest and moved for its disapproval.  Vice Chairman Mizner said his goal is 

for DEP to continue to work with stakeholders. He offered five concerns: 

 

• DEP did not provide all the information on ten of 13 major regulatory sections affecting 

conventional wellsites, which makes it difficult to conduct a cost/benefit analysis.  He 

opined financial information is important; 

• DEP has not met its obligation to show why more stringent regulations are needed for 

the conventional operators; 

• DEP did not provide regulatory flexibility analysis nor consider methods to reduce the 

impact of the cost on small business, as required by the RRA; 

• DEP failed to follow its own directive to consult with the advisory committee; and 

• There was lost opportunity to develop more consensus and a better understanding 

between the regulated and the regulators. 

 

Commissioner Faber seconded the motion. 

 

Commissioner Watson opined the regulations are in the public interest and added his 

commendation for all those involved in the regulation and today’s hearing.  He said he believes 

the process was transparent, though not everyone was happy with the outcome, and he is 

satisfied with the promulgation of the regulations in two chapters.  Further, he said the 

regulations represent the best practices as determined by DEP.  Regarding cost, Commissioner 

Watson accepted Mr. Perry’s explanation that the regulations are needed regardless of the boom 

or bust status of the industry.  He agreed they are the cost of doing business right. 

 

Commissioner Ufberg praised DEP’s presentation today and said the concerns raised by 

speakers today are understood.  He remarked consensus is difficult to achieve and opined “the 

Department has addressed the regulation as earnestly and honestly as it claims that it has and that 

it appears that it has,” but acknowledged the industry does not feel that balance. Commissioner 

Ufberg argued the current regulations governing the industry are outdated and said he strongly 

believes the regulation is in the public interest. 

 

Chairman Bedwick noted he would oppose the motion and echoed the remarks of his 

colleagues. He reiterated his comments regarding the significant differences between the 

conventional and unconventional regulations.  

 

The motion failed 2-3, with Chairman Bedwick, Commissioner Ufberg and 

Commissioner Watson dissenting. 

 

 Commissioner Ufberg made a motion for approval.  Commissioner Watson seconded, 

and the motion passed 3-2, with Vice Chairman Mizner and Commissioner Faber dissenting. 
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IV.  OTHER BUSINESS 

 

 Approval of Vouchers 

 

Vice Chairman Mizner made motions to approve vouchers and expenses for the period 

March 11, 2016 through March 31, 2016.  Commissioner Ufberg seconded, and the motions 

passed 5-0. 

 

V. DATE AND PLACE OF SUBSEQUENT MEETING 

 

 Chairman Bedwick announced the next public meeting is scheduled for Thursday,      

May 19, 2016, at 10:00 a.m. in the 14
th

 Floor Conference Room, 333 Market Street, Harrisburg.   

 

VI. EXECUTIVE SESSION ANNOUNCEMENTS 

 

 Chairman Bedwick announced that no executive session would be held. 

 

VII. ADJOURNMENT 

 

 Chairman Bedwick announced the meeting adjourned at 4:29 p.m. 

 

 

 

 


