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(I) Agency

I udep end en t Regu hi tory

Department of Health Review CommiSsiOll

(2) Agency Number: JO

Identification Number 236 IRRC Number: 33 )
(3) PA Code Cite: 28 Pa. Code § 18.42

(4) Short Title: Certified Lifeguards

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact:

Richard A. Pugh
Environmental Health Program Manager
717-736-7393 R-D1{PUBLlCBATFIINGPL(a)pa.gov

Secondary Contact:

Melisa Rader
Director of the Bureau of Community Health Systems
717-7874366 RA-DHPUBLJCBATHINGPUth.pa.gov

(6) Type of Rulemaking (check applicable box):

Proposed Regulation El Emergency Certification Regulation;

El Final Regulation El Certification by the Governor

El Final Omitted Regulation El Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

Lifeguard certifying authorities provide certification courses designed to ensure that individuals seeking to
become lifeguards are properly trained and prepared in the event of a water emergency. The regulation
establishes requirements that lifeguard training courses must satisfy. The Pennsylvania Department of
I-Iealth (Department) approves lifeguard certifying authorities based on these requirements. In 2020, the
Department recognized the following lifeguard certifiing authorities: 1) The American Red Cross; 2) Jeff
Ellis and Associates; 3) Lifeguard-Pro; 4) YMCA; 5) The Boy Scouts of America; 6) StarGuard ELITE; 7)
National Aquatic Safety Company; 8) American Aquatics & Safety Training; and 9) United States
Lifesaving Association (beach and open water).

The regulation specifically names as recognized lifeguard certifying authorities American Red Cross,
YMCA, and Jeff Ellis and Associates, Inc. The Department is now proposing to amend the existing



regulation to remove all named lifeguard certifying authorities.

(8) State the statutory authority for the regulation. Include specific statutory citation.

The Department’s overarching authority to promulgate these regulations is found in the Public Bathing
Law, act ofJune 23, 1931, P.L. 899, § 1; 35 P.S. § 672--680d. Tn 1995, The Department of
Environmental Resources (DER) was renamed the Department of Environmental Protection and DER’s
duties and powers were reorganized. 71 P.S. § 1340.501. The Department was transferred the
following powers and duties from DER:

(I) The control of nuisances arising from the sanitary condition of
tenements, lodging and boarding houses and management of the sanitary
affairs of this Commonwealth related to tenements, lodging and boarding
houses, organized camps and public bathing places.

(2) The act of November 10, 1959 (P.L. 1400, No. 497), entitled “An act
providing for the annual registration of organized camps for children,
youth and adults; defining the duties of the Department of Health of the
Commonwealth of Pennsylvania; and prescribing penalties.”

(3) The act of June 23, 1931 (P.L. 899, No. 299), known as the Public
Bathing Law. As to the Public Bathing Law, the Department of Health
shall have the authority to promulgate rules and regulations to protect the
public health and safety at all public bathing places.

71 P.S. § 1340.505 (emphasis added). The Public Bathing Law specifically addresses certified
lifeguards at 35 P.S. § 675.1, which states that “the department shall promulgate regulations to
determine the number of lifeguards required at a recreational swimming establishment using objective
criteria that take into consideration industry standards.” Moreover, the Department is to develop
regulations related to lifeguards while consulting approved certifying authorities and recreational
swimming establishments. 35 P.S. § 675.1

(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

The proposed amendment to 28 Pa. Code § 18.42 is not mandated by Federal or State law or court order,
or Federal regulation. There are no relevant State or Federal court decisions. The Department is
authorized to regulate lifeguards under the Public Bathing Law. 35 P.S. § 675.1.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

The Department is seeking to amend the regulation used to recognize qualified lifeguard certifying
authorities. The regulation specifically names three entities that are recognized by the Department as a
lifeguard certifying authority: I) the American Red Cross; 2) YMCA; and 3) Jeff Ellis and Associates,
Inc. All other lifeguard certifying authorities are not specifically recognized or named in the regulation.
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Entities that were not named or did not exist at the time the existing regulation was promulgated have
repeatedly asked to have their names included in the regulation. It has been argued by these entities that
the American Red Cross, YMCA, and Jeff Ellis and Associates, Inc. are competitors in the lifeguard
certifying industry and that having their names listed in the regulation give them more credibility and a
competitive advantage over them. It is also argued that by listing the names of some entities and not all,
the Department is recommending the services of those listed over those that are not listed.

There is no statute or regulation requiring the Department to include the names of certi’ing authorities
in Chapter 18. As such, instead of continuing to amend the regulation to add recognized lifeguard
certif’ing authorities that come into existence, need to be removed, or need to change their name, the
Department is proposing to remove the name of any entity from the regulation. By removing the names
and having all entities treated the same, the Department believes that all lifeguard certi’ing authorities
will be treated equally and fairly. The benefit, if any, that American Red Cross, YMCA, and Jeff Ellis
and Associates. Inc. receive from having their names listed in the regulation would end.

(II) Are there any provisions that are more stringent than federal standards? If yes, idcnti’ the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

There are no Federal standards.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

There are other states that list specific lifeguard eertii’ing authorities. The amount of organizations
listed, and the specific ones, vary per state.

In Maryland, the regulation requires that a lifeguard hold a lifeguard certification from either the
American Red Cross, the Boy Scouts of America, the YMCA, Ellis and Associates’ National
Pool and Waterpark Lifeguard Training, or an organization that has a lifeguard training program
equivalent to the American Red Cross lifeguard training.

• Ohio similarly requires training from either the American Red Cross, the YMCA, the Boys
Scouts of America, Ellis and Associates, NASCO, Star Guard, and any other person agency or
organization whose training is comparable to the named lifeguard certifying authorities.

• Delaware also includes similar language and lists the YMCA, the American Red Cross, Ellis and
Associates, Aquatic Resource Service Associates or an approved equivalent.

On the other hand, there are states that do not list specific lifeguard certifying authorities. New York
regulations provide only requirements that must be included in certification. Pennsylvania’s regulation
also includcs requirements for lifeguard certifying authorities.

Whether the Department’s regulation specifically lists some lifeguard certifying authorities or not,
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should have no bearing on its ability to compete with other states. By removing the name of specific
lifeguard certifying authorities, Pennsylvania’s regulations will be more similar to New York’s.
Additionally, the Department lists each year recognized lifeguard certifying authorities.

(13) Will the regulation affect any other regulations of the promulgating agency or other slate agencies?
lfyes, explain and provide specific citations.

No, the proposed amendment to the regulation will not affect any other regulations of the Department or
other state agencies.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory Review’ Act, Act 76 of 2012.)

The Department has regularly received requests from lifeguard certifying authorities not listed in the
regulation, such as Lifeguard-Pro, to have their names included in the regulation. The lifeguard
certifying authorities not included argue that the American Red Cross, YMCA, and Jeff Ellis and
Associates, Inc. are their competition and that their names in the regulation give them more credibility
and a competitive advantage. Additionally, it is argued that the regulation listing the names of some
lifeguard certifying authorities can appear to be the Department recommending their services over
others.

The Department mailed a letter to the lifeguard certifying authorities asking for feedback, including
support, opposition, or alternatives to removing the name of any lifeguard certifying authority from the
regulation. On August 24, 2020, Wess Long, President of StarGuard ELITE, a lifeguard certifying
authority, responded with the following:

Our firm would have no objections to this amendment and would support
this change. It does create an unfair playing field and eonffising situation
for aquatic facilities when a firm like ours has to explain why we are not
explicitly listed in the regulation.

Additionally, on August 25, 2020. B. Chris Brewster, Chair of the National Certification Committee of
the United States Lifesaving Association provided support for the amendment as it “would appear to be
a prudent step that removes the appearance of bias in favor or against any specific lifeguard certifying
authority.”

The Department did not receive any opposition or alternatives from the lifeguard certifying authorities.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

In 2020, the Department approved a total of nine lifeguard certifying authorities. The Department
applied the North America Industry Classification System (NAICS) standards to all of the lifeguard
certifying authorities currently approved by the Department. Under the NAICS, a lifeguard certifying
authority is a small business if it has $8 million or less in total income annually. The Commonwealth’s
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Department of Labor and Industry (L&l) defines a small business by the number of employees rather
than total annual income. The Department does not maintain data on annual income, or the number of
individuals employed by the lifeguard certifying authorities as this information not required for entities
to be recognized as a lifeguard certifying authority. Therefore, the Department is not able to determine
whether any of the approved lifeguard certifying authorities are a small business.

The proposed amendment will apply regardless of whether a lifeguard certifying authority is considered
a small business. The proposed amendment will affect the three lifeguard certifying authorities that are
specifically named in the current regulation: I) American Red Cross; 2) YMCA; and 3) Jeff Ellis and
Associates, Inc. These lifeguard certifying authorities will only be affected by the removal of their
names from the regulation. Because the American Red Cross, YMCA, and Jeff Ellis and Associates,
Inc. already submit materials to the Department annually for approval as a lifeguard certifying authority,
they will not be negatively affected by the removal of their names from the regulation. It is anticipated
that the removal of specific named entities in the regulation will have a positive effect on the other
lifeguard certifying authorities, in that it will no longer appear that the Department is favoring one
lifeguard certifying authority over another.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

All lifeguard certifying authorities are currently required to comply with the regulation and this
proposed amendment will not alter that requirement. In 2020, there were a total of nine approved
lifeguard certifying authorities.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.
There will be no financial or economic impact or social impact on the lifeguard certifying authorities as
a result of the proposed amendment.

In 2020, there were a total of nine approved lifeguard certifying authorities, including the American Red
Cross, YMCA, and Jeff Ellis and Associates, Inc. The Department applied the North America Industry
Classification System (NAICS) standards to all of the lifeguard certifying authorities currently approved
by the Department. Under the NAICS, a lifeguard certifying authority is a small business if it has S8
million or less in total income annually. The Commonwealth’s Department of Labor and Industry (L&I)
defines a small business by the number of employees rather than total annual income. The Department
does not maintain data on annual income, or the number of individuals employed by the lifeguard
certifying authorities as this information not required for entities to be recognized as a lifeguard
certifying authority. Therefore, the Department is not able to determine whether any of the approved
lifeguard certifying authorities are a small business.

All lifeguard certifying authorities are required to comply with the existing regulation and the proposed
amendment will not alter that requirement. The removal of the American Red Cross, YMCA, and Jeff
Ellis and Associates, Inc. as specifically named entities in the regulation should have no impact on them
because they already submit materials to the Department annually for approval like other lifeguard
certifying authorities. It is anticipated that the removal of specific named entities in the regulation will
have a positive impact on the other lifeguard certifying authorities, in that it will no longer appear that
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the Department is favoring one lifeguard certifying authority over another.

(IS) Explain how the benefits of the regulation outweigh any cost and adverse effects.

The Department anticipates no costs or adverse effects as a result of the proposed amendment. Any
costs and adverse effects that are caused by the proposed amendment are outweighed by the need to
eliminate any misconception that the Department is favoring certain lifeguard certifying authorities over
others. Further, by removing specifically named lifeguard certifying authorities from the regulation, the
Department will not have to annually amend the regulation based on the currcnt list of approved
lifeguard certifying authorities and possible changes in names. Instead, the Department will continue to
follow the process currently outlined in section 18.42 to approve and recognize lifeguard certifying
authorities, with publication of the list of approved certifying authorities annually in the Pennsylvania
Bulletin. The entities specifically named in the existing regulation, the American Red Cross, the
YMCA, and Jeff Ellis Associates, Inc. already follow this process.

(19) Provide a specific estimate of the costs andior savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

There will be no costs or savings to the lifeguard certifying authorities as a result of the proposed
amendment. All lifeguard certifying authorities are required to comply with the existing regulation and
this proposed amendment will not alter that requirement. In 2020, there were a total of nine approved
lifeguard certifying authorities, including the American Red Cross, YMCA, and Jeff Ellis and
Associates, Inc. The removal of the American Red Cross, YMCA, and Jeff Ellis and Associates, Inc. as
specifically named entities in the regulation should have no impact on them because they already submit
materials to the Department annually, like other unnamed lifeguard certifying authorities.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be rcquired. Explain
how the dollar estimates were derived.

The proposed amendment will not increase costs or savings to local governments.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

There will be no costs or savings to the Department as a result of the proposed amendment. The
Department already approves lifeguard certifying authorities, including the American Red Cross,
YMCA, and Jeff Ellis and Associates, Inc. after conducting a review of materials submitted under the
existing regulation and this proposed amendment will not alter this requirement.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
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accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

No additional legal, accounting or consulting procedures and additional reporting, recordkecping or
other paperwork will be required by this amendment.

(22a) Are forms required for implementation of the regulation?

The existing application form and application procedures will continue to be used, with no changes. No
new or additional forms will be required.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the
information required to be reported. Failure to attach forms, provide links, or provide a detailed
description of the information to be reported will constitute a faulty delivery of the regulation.

Not applicable. The existing application form and application procedures will continue to be used. No
new or additional forms will be required.

(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 Fl’ +4 Fl’ +5
Year Year Year Year Year Year

SAVINGS: $ $ $ $ $ S

Regulated Community 0 0 0 0 0 0

Local Government 0 0 0 0 0 0

State Government 0 0 0 0 0 0

TotalSavings 0 0 0 0 0 0

COSTS:

Regulated Community 0 0 0 0 0 0

Local Government 0 0 0 0 0 0

State Government 0 0 0 0 0 0

TotalCosts 0 0 0 0 0 0

REVENUE LOSSES:

Regulated Community 0 0 0 0 0 0

Local Government 0 0 0 0 0 0

[ State Government 0 0 0 0 0 0
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TotalRevcnucLosscs 10 0 0 0 0 0

(23a) Provide the past three year expenditure history for programs affected by the regulation.

Program FY -3 FY -2 FY -1 Current FY
2018-2019 2019-2020 2020-2021 2021-2022

State Health Care $18,000,000 $22,505,000 $12,054,000’ $24,972,000

Centers

(24) For any regulation that may havc an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(a) An identification and estimate of the number of small businesses subject to the regulation.
(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.
(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of

the proposed regulation.

(a) See answer to Question 15. The Department is not able to determine whether any of the lifeguard
certifying authorities are considered a small business. However, there should be no adverse impact to
small businesses, because this proposed amendment only removes the names of three large lifeguard
certifying authorities from the regulation.

(b) The amendment does not change reporting, recordkeeping and other administrative costs required
for compliance.

(c) See answer to Question 15. The Department is not able to determine whether any of the lifeguard
certifying authorities are considered a small business. However, there should be no effect on small
businesses, because this proposed amendment only removes the names of three large lifeguard certifying
authorities from the regulation.

Supplemented by S 10,000,000 in funding from the Coronavirus Relief Fund.
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(d) There are no known less instructive or less costly alternative methods of achieving the purpose of
the proposed amendment.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

Because the purpose of the proposed amendment is to have all lifeguard certil’ing authorities treated the
same in the regulation, there are no special provisions that have been developed to meet the particular
needs of affected groups or persons.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The purpose of the proposed amendment is to have all lifeguard certifying authorities treated the same in
the regulation. The only other alternative considered was to repeatedly amend the regulation as more
lifeguard certil’ing authorities request to be added, need to be removed, or change their name. As this
would be burdensome on the Department, it was determined that removing all specifically named
lifeguard certif’ing authorities would be the least burdensome and acceptable alternative.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performance standards for small businesses to replace design or operational

standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

a) Less stringent compliance or reporting requirements were not considered.
b) Less stringent schedules or deadlines for compliance or reporting were not considered.
e) Consolidation or simplification of compliance or reporting requirement were not considered.
d) The establishment of performance standards for small businesses were not considered.
e) The exemption of small business from all or any part of the proposed regulations were not

considered.

The Department does not maintain the necessary data to determine whether any of the lifeguard
eerti1’ing authorities are considered to be a small business but believes that there should be no impact
on small businesses. The main impact, if any, of this amendment will be on the three large lifeguard
certifying authorities that are currently named in the regulation. See answer to Question 15.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
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the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and Internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

Not applicable.

(29) Include a schedule for review of the regulation including:

A. The length of the public comment period:

30days after publication of the proposed rulemaking in the Pennsylvania Bulletin.

B. The date or dates on which any public meetings or hearings will be held: N/A.

C. The expected date of delivery of the final-form regulation: Spring 2022

D. The expected effective date of the final-form regulation:

Upon publication of the final-form rulemaking in the Pennsylvania Bulletin.

E. The expected date by which compliance with the final-form regulation will be required:

Upon publication of the final-form rulemaking in the Pennsylvania Bulletin.

F. The expected date by which required permits, licenses or other approvals must be obtained:

Lifeguard certifying authorities are required under section 18.42 to submit materials and a completed
application form to the Department on or before June 30 of each year for approval as a lifeguard
certifying authority. The proposed amendment will not change this requirement.

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Department regularly reviews the validity and efficacy of its regulations and will continue to do so
in the future.
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Certified Lifeguards
Proposed Rulemaking: 10-236

The Department of Health (Department) proposes to amend 28 Pa. Code § 18.42 (relating

to certified lifeguards), to read as set forth in Annex A.

I. Background and Need for Amendments

Lifeguard certifying authorities provide certification courses designed to ensure that

individuals seeking to become lifeguards are properly trained and prepared in the event of a water

emergency. The regulation establishes requirements that lifeguard training courses must satisfy. The

Department approves lifeguard certifying authorities based on these requirements. In 2020, the

Department recognized the following lifeguard certifying authorities: I) The American Red Cross;

2) Jeff Ellis and Associates; 3) Lifeguard-Pro; 4) YMCA; 5) The Boy Scouts of America; 6)

StarGuard ELITE; 7) National Aquatic Safety Company; 8) American Aquatics & Safety Training;

and 9) United Slates Lifesaving Association (beach and open water).

The existing regulation specifically names as recognized lifeguard certifying authorities

American Red Cross, YMCA, and Jeff Ellis and Associates, Inc. The Department has regularly

received requests from lifeguard certifying authorities not listed in the regulation, such as

Lifeguard-Pro, to have their names included in the regulation. The lifeguard certifying authorities

not included argue that the American Red Cross, YMCA, and Jeff Ellis and Associates, Inc. are

their competition and that their names in the regulation give them more credibility and a

competitive advantage. Additionally, it is argued that the regulation listing the names of some

lifeguard certif’ing authorities can appear to be the Department recommending their services over

others.

The Department mailed a letter to the lifeguard certifying authorities, including American

Red Cross, YMCA, and Jeff Ellis and Associates, Inc. asking for feedback, including support,

opposition or alternatives, to amending the regulation to remove the names of specific lifeguard



Certified Lifeguards
Proposed Rulemaking: 10-236

certif’ing authorities. The Department received support for removing the names from StarGuard

ELITE and the Chair of the National Certification Committee of the United States Lifesaving

Association. The Department did not receive any opposition or alternatives from the lifeguard

certifying authorities. This proposed rulemaking package was developed based on the feedback

from the lifeguard certifying authorities.

LI. Description of Proposed Amendments

Section 18.42. Certjfied lifeguards.

The Department only proposes, in subsection (a), to delete the sentence “the Department

recognizes the American Red Cross, the YMCA and Jeff Ellis and Associates, Inc. as lifeguard

certifying authorities” and in paragraph (1), to replace the words “other organizations” with the word

“organizations.” Removing all named lifeguard certifying authorities from the regulation will

alleviate the concerns of those lifeguard certifying authorities that are not specificalLy named in the

existing regulation. There will also be no need for the Department to annually amend the regulation

based on the current approved lifeguard certifying authorities and possible changes in names. The

Department will continue to follow the process currently outlined in section 18.42 to approve and

recognize lifeguard certifying authorities, with publication of the list of approved certifying

authorities annually in the Pennsylvania Bulletin. The American Red Cross, the YMCA and Jeff Ellis

Associates, Inc. already follow this process, and will not be negatively impacted by the removal of

their names from the regulation.

III. Fiscal Impact and Papenvork Requirements

Fiscal finpact

A. Commonwealth

1. Department



Certified Lifeguards
Proposed Rulemaking: 10-236

The Department approves all lifeguard certifying authorities, including the American Red

Cross, the YIvICA and JeffEllis and Associates, he., after conducting a review ofmaterials submitted

under the existing regulation and this proposed amendment will not alter this requirement. The

Department will not be fiscally impacted by this proposed amendment.

2. Regulated community

There will be no fiscal impact on the lifeguard certifying authorities as a result of this

proposed amendment. All lifeguard certifying authorities are required to comply with the

existing regulation and this proposed amendment will not alter that requirement. In 2020, there

were a total of nine approved lifeguard certifying authorities, including the American Red Cross,

YMCA, and Jeff Ellis and Associates, Inc. The removal of the American Red Cross, YMCA,

and Jeff Ellis and Associates, Inc. as specifically named entities in the regulation should have no

impact on them because they already submit materials annually for approval like other lifeguard

certifying authorities.

3. Local govenunents

The proposed amendment will not fiscally impact local governments.

4. Generalpublic

The proposed amendment will not fiscally impact the general public.

Paperwork Requirements

The proposed amendment will not impose any new or additional paperwork requirements

on any of the above entities. The existing application fonn and application procedures will

continue to be used.

IV. Statutory Authority



Certified Lifeguards
Proposed Rulemaking: 10-236

The Department’s overarching authority to promulgate these regulations is found in the

Public Bathing Law, act of June 23, 1931, P.L. 899, § 1; 35 P.S. § 672—680d. In 1995, the

Department of Environmental Resources (DER) was renamed the Department of Environmental

Protection and DER’s duties and powers were reorganized. 71 P.S. § 1340.501. The

Department was transferred the following powers and duties from DER:

(1) The control of nuisances arising from the sanitary condition of
tenements, lodging and boarding houses and management of the
sanitary affairs of this Commonwealth related to tenements, lodging
and boarding houses, organized camps and public bathing places.

(2) The act ofNovember 10, 1959 (P.L. 1400, No. 497), entitled “An
act providing for the annual registration of organized camps for
children, youth and adults; defining the duties of the Department of
Health of the Commonwealth of Pennsylvania; and prescribing
penalties.”

(3) The act of June 23, 1931 (P.L. 899. No. 299,), hiown as the
Pith/ic Bathing Law. As to (lie Pith/ic Bathing Law, the Depat-tuzent
of Health shal/ have (lie authority to pronudgate ni/es and
regulations to protect the public health and safety at all public
bathing places.

71 P.S. § 1340.505 (emphasis added). The Public Bathing Law specifically addresses certified

lifeguards at 35 P.S. § 675.1, which states that “the department shall promulgate regulations to

determine the number of lifeguards required at a recreational swimming establishment using

objective criteria that take into consideration industry standards.” Moreover, the Department is to

develop regulations related to lifeguards while consulting approved certifying authorities and

recreational swimming establishments. 35 P.S. § 675.1

V. Effectiveness/Sunset Date
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The regulations will become effective upon their publication in the Pennsylvania Bulletin

as final regulations. A sunset date will not be imposed. The Department will monitor the

regulations and update them as necessary.

VI. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on June 9,2022, the

Department submitted a copy of this proposed rulemaking and a copy of a Regulatory Analysis

Form to the Independent Regulatory Review Commission (IRRC) and to the Chairpersons of the

Senate Health and Human Services Committee and the House Health Committee. A copy of this

material is available to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC may convey any comments,

recommendations or objections to the proposed rulemaking within 30 days of the close of the

public comment period. The comments, recommendations or objections must specify the

regulatory review criteria which have not been met. The Regulatory Review Act specifies detailed

procedures for review, prior to final publication of the rulemaking, by the Department, the General

Assembly and the Governor of comments, recommendations or objections raised.

VII. Contact Person

Interested persons are invited to submit comments, suggestions or objections to the

proposed regulations within 30 days after publication of this notice in the Pennsylvania Bulletin.

The Department prefers that comments, suggestions or objections be submitted via email to EA

DHPUBLICBATHINGPL(dpa.gov. Persons without access to email may submit comments,

suggestions or objections to Richard A. Pugh, Environmental Health Program Manager, Bureau

of Community Health Systems, (717) 736-7393, at the following address: 30 Kline Plaza,

Harrisburg, PA 17104. Persons with a disability may submit questions in an alternative format
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such as by audio tape, Braille, or by using V/TT(717) 783-6514 or the Pennsylvania AT&T Relay

Service at (800) 654-5984[TT]. Persons who require an alternative format of this document may

contact Richard A. Pugh at the above address or telephone number so that necessary arrangements

can be made. Comments should be identified as pertaining to proposed rulemaking 10-236

(Certified Lifeguards).



ANNEX A

TITLE 28. HEALTH AND SAFETY

PART II. LOCAL HEALTH

CHAPTER 18. PUBLIC SWIMMING AND BATHING PLACES

* * * * *

§ 18.42. Certified lifeguards.

(a) Recognized lifeguard certifying authorities. [The Department recognizes the

American Red Cross, the YMCA and Jeff Ellis and Associates, Inc. as lifeguard

certifying authorities.]

(1) [Other organizations] Organizations that intend to qualify as certifying

authorities shall submit materials, on an annual basis, to the Department to establish

that their lifeguard training courses satisfy the criteria in subsection (b).

* * * * *



COMMONWEALTH OF PENNSYLVANIA
OFFICE OF THE SECRETARY OF HEALTh

June 9, 2022

Mr. David Sumner
Executive Director
Independent Regulatory Review Commission
14th Floor, 333 Market Street
Harrisburg, PA 17101

Re: Department of Health — Proposed Regulation No. 10-236
Certified Lifeguard Regulations
28 Pa. Code § 18.42

Dear Mr. Sumner:

Enclosed are proposed regulations for review by the Independent Regulatory Review
Commission (IRRC) in accordance with the Regulatory Review Act (71 P.S. § 745.1- 745.15).

Lifeguard certifying authorities provide certification courses designed to ensure that
individuals seeking to become lifeguards are properly trained and prepared in the event of a water
emergency. The existing regulation establishes requirements that lifeguard training courses must
satisfy. The Pennsylvania Department of Health (Department) approves lifeguard certifying
authorities based on these requirements. The existing regulation specifically names as recognized
lifeguard certifying authorities American Red Cross, YMCA, and Jeff Ellis and Associates, Inc.
Entities that were not named or did not exist at the time the existing regulation was promulgated
have repeatedly asked to have their names included in the regulation. There is no statute or
regulation requiring the Department to include the names of certifying authorities in Chapter 18.
As such, instead of continuing to amend the regulation to add recognized lifeguard certifying
authorities that come into existence, need to be removed, or need to change their name, the
Department is proposing to remove the name of any entity from the regulation. By removing the
names and having all entities treated the same, the Department believes that all lifeguard
certifying authorities will be treated equally and fairly.

Section 5(g) of the Regulatory Review Act, 71 P.S. § 745.5(g), provides that JRRC may,
within 30 days after the close of the public comment period, convey to the proposing agency and
the Standing Committees any comments, recommendations, and objections to the proposed
regulations. The Department expects the proposed regulations to be published on June 25, 2022.
A 30-day public comment period is provided.

Denise Johnson, MD—ACTING SECRETARY OF HEALTH

625 Forster Street B’ Floor West I Health and Welfare Building I Harrisburg, Pennsyivania 17120 I 717.787.98571 www health.pa.gov



The Department will provide to IRRC a copy of any comment received pertaining to the
proposed regulations, within 5 business days of receipt. Thc Department will also provide IRRC
with any assistance it requires to facilitate a thorough review of the proposed regulations.

If you have any questions, please contact David Toth, Director of the Office of
Legislative Affairs, at (717) 787-6436.

Sincerely,

Denise Johnson, MD
Acting Secretary of Health

Enclosures

Denise Johnson, MD—ACTING SECRETARY OF HEALTh
625 Forster Street gh Floor West I Health and Welfare Building I Harrisburg, Pennsylvania 17120 I 717.787.9857J wwwheafthpa.gov



RECEIVED
JUN —92022

From: Michael Slpet
To: Smith, Panda (HeaIth; Kathy RaDD

Subject: RE: Proposed Certified Lifeguard Regulation (#10-236) I tld pen (Ieii I Regu Ia tory
Date: Thursday, June 9,20228:17:26 AM Review Commission

Received. Thank you.

From: Smith, Pamela (Health) <pamesmith@pa.gov>

Sent: Thursday, June 9, 2022 8:13 AM

To: Kathy Rapp <Klrapp@pahousegop.com>; Michael Siget <Msiget@pahousegop.com>

Subject: Proposed Certified Lifeguard Regulation (#10-236)

Importance: High

Good morning,

Attached is a proposed regulatory package from the Department of Health for certified lifeguards.

The Regulatory Review Act requires delivery of the proposed regulatory package to the Standing

Committees of the General Assembly, the Legislative Reference Bureau (LRB) and the Independent

Regulatory Review Commission (IRRC) on the same day, with IRRC receiving the package last.

Confirmation of receipt by the Standing Committees and LRB is required for delivery to IRRC.

Please respond as soon as possible to this email indicating that you have received the attached

proposed regulatory package so that I can deliver the package to IRRC today. June 9. 2022.

Thanks,

Pam

Pamela G. Smith I Assistant Counsel

Pennsylvania Department of Health I Dffice of Legal Counsel

625 Forster Street I Harrisburg, PA 17120-0701

Phone: 717.783.2500 J Fax: 717.705.6042

www, health, state. pa. us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to whom it is addressed and may contain

confidential and/or privileged materiaL Any use of this information other than by the intended recipient is prohibited.

If you receive this message in error, please send a reply e-mail to the sender and delete the materialfram any and all

computers. Unintended transmissions shall not constitute waiver of the attorney-client or any other privilege.

The information transmitted Li intended onh’for the person or emil:’ to which inc addre.c.ced and may contain co,,fidemial and/or
privilegcdmateHat.4,o’ review retrapsmtcsion, dissemination or other rue of or taking ofam’ action in reliance upon. thi.c information
hi per,wrnc or emiliac otl:er than the intended recipient U prnl:ihitcd. If lou received this information in error, pkace contact the vender
und delete the tne.vsage and material from all computers.



RECEIVED
From: Fdcke. Erika L. JUN 9 2022
To: Smith, Pamela (Healtifi
Subject: RE: Proposed Certified Lifeguard Regulation (#10-236) IfldependeHt Regulatory
Date: Thursday, June 9, 2022 9:40:08 AM nne len’ Conirnission

Received!

From: Smith, Pamela (Health) <pamesmith@pa.gov>
Sent: Thursday, June 9, 2022 8:12 AM
To: Frankel, Dan <DFrankel@pahouse.net>; Fricke, Erika L. <EFricke@pahouse.net>
Subject: Proposed Certified Lifeguard Regulation (#10-236)

Importance: High

Good morning,

Attached is a proposed regulatory package from the Department of Health for certified lifeguards.

The Regulatory Review Act requires delivery of the proposed regulatory package to the Standing

Committees of the General Assembly, the Legislative Reference Bureau (LRB) and the Independent

Regulatory Review Commission (IRRC) on the same day, with IRRC receiving the package last.

Confirmation of receipt by the Standing Committees and LRB is required for delivery to IRRC.

Please respond as soon as possible to this email indicating that you have received the attached

proposed regulatory package so that I can deliver the package to IRRC today. June 9.2022.

Thanks,
Pam

Pamela G. Smith I Assistant Counsel
Pennsylvania Department of Health I Office of Legal Counsel

625 Forster Street I Harrisburg, PA 17120-0701

Phone: 717.783.2500 Fax: 717.705.6042
www. health.state,pa u5

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to whom it is oddressed ond may contain

confidentiol ond/ar privileged material. Any use of this information other than by the intended recipient is prohibited.

If you receive this messoge in error, please send a reply e-mail to the sender and delete the materialfrom any and all

computers. Unintended transmissions shall nat constitute waiver of the attorney-client or any other privilege.



RECEIVED
JUN —92022

From: Freeman. Clarissa
To: Smith, Pamela (Health; Havwood, Senator Nt Independent Regulatory
Subject: RE: Proposed Certified Lifeguard Regulation (#10-236)
Date: Thursday June 9,20229:24:18 AM Review Commission

Received.
Thank you,

Clarissa I Freeman, Esq.
Health and Human Services Committee

Senate of Pennsylvania

Office of Senator Art Haywood

10 East Wing, Main Capitol Building

Harrisburg, Pennsylvania 17120-3004

717-787-1427 (P)

717-772-0572 (F)

7106 Germantown Avenue

Philadelphia, Pennsylvania 19119-1837

215-242-8171 (P)

215-242-6118 (F)

1168 Easton Road

Abington, PA 19001

215-517-1434 (P)

215-517-1439 (F)

Our Harrisburg Office is open Monday to Wednesday and Fridays from 9:00am- 4:45pm, and will

Serve you remotely on Thursdays, by phone, email, and online from 9:00am — 4:45pm. Please call us

at 717-787-1427 for assistance or visit our Self-Service page.

You can reach our team online Tuesday - Thursday from 10:00am — 12:00pm & 2:00pm - 4:00pm via

our Live Chat tool (real time text communications via computer or mobile phone with a District

Representative) at www.senatorhaywood.com

‘dSP1 DVth’LEIè
U-



RECEIVED
JUN —92022

From: Smith, Pamela (Health) <pamesmith@pa.gov> independent Regulatory
Sent: Thursday, June 9, 2022 8:10 AM Review Commission
To: Haywood, Senator Art <art.haywood@pasenate.com>; Freeman, Clarissa

<clarissa.freeman@pasenate.com>

Subject: Proposed Certified Lifeguard Regulation (#10-236)

Importance: High

• EXTERNAL EMAIL.

Good morning,

Attached is a proposed regulatory package from the Department of Health for certified lifeguards.

The Regulatory Review Act requires delivery of the proposed regulatory package to the Standing

Committees of the General Assembly, the Legislative Reference Bureau (LRB) and the Independent

Regulatory Review Commission (IRRC) on the same day, with IRRC receiving the package last.

Confirmation of receipt by the Standing Committees and LRB is required for delivery to IRRC.

Please respond as soon as possible to this email indicating that you have received the attached

proposed regulatory package so that I can deliver the package to IRRC today. June 9. 2022.

Thanks,

Pam

Pamela 6. Smith I Assistant Counsel

Pennsylvania Department of Health I Office of Legal Counsel

625 Forster Street I Harrisburg, PA 17120-0701

Phone: 717.783.2500 I Fax: 717.705.6042

www.health.state. pa us

PRIVILEGED AND CONF(DENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only far the person or entity to whom it is addressed and may contain

confidential and/or privileged material. Any use of this information other than by the intended recipient is prohibited.

if you receive this message in error, please send a reply e-mail to the sender and delete the materiolfrom any and all

computers. Unintended transmissions shall not constitute waiver of the attorney-client or any other privilege.

This message and any attachment may contain privileged or confidential information intended
solely for the use of the person to whom it is addressed. If the reader is not the intended
recipient then be advised that forwarding, communicating, disseminating, copying or using
this message or its attachments is strictly prohibited. if you receive this message in error,
please notil’ the sender immediately and delete the information without saving any copies.



RECEIVED
From: Bradburv. Joan
To: Smith. PmeIa fHealth; Brooks. Senator Mlthele —

Subject: RE: Proposed Certifled Lifeguard Regulation (#10-236)
Date: Thursday, June 9,2022 8:53:59 AM Independent Regulatory

Res ien Cu iii iuiiuu

Thanks Pam, received.

Jcarv B ra4&uy
Executive Director

Senate Health & Human Services Committee

Office of Senator Michele Brooks

168 Main Capitol Building

717-787-1475 (direct)

From: Smith, Pamela (Health) <pamesmith@pa.gov>

Sent: Thursday, June 9, 2022 8:09 AM

To: Brooks, Senator Michele <mbrooks@pasen.gov>; Bradbury, Joan <jbradbury@pasen.gov>

Subject: Proposed Certified Lifeguard Regulation (#10-236)

Importance: High

@ CAUTION: External Email €

i_n p

Attached is a proposed regulatory package from the Department of Health for certified lifeguards.

The Regulatory Review Act requires delivery of the proposed regulatory package to the Standing

Committees of the General Assembly, the Legislative Reference Bureau (LRB) and the Independent

Regulatory Review Commission (IRRC) on the same day, with IRRC receiving the package last.

Confirmation of receipt by the Standing Committees and LRB is required for delivery to IRRC.

Please respond as soon as possible to this email indicating that you have received the attached

proposed regulatory package so that I can deliver the package to IRRC today. June 9.2022.

Thanks,

Pam

Pamela 6-Smith I Assistant Counsel

Pennsylvania Department of Health I Office of Legal Counsel

625 Forster Street I Harrisburg, PA 17120-0701

Phone: 717.783.2500 Fax: 717.705.6042

www. hea Ith state. a us



PRIVILEGED AND CONFIDENTIAL AUORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to whom it is addressed and may contain

confidential and/ar privileged material. Any use of this information other than by the intended recipient is prohibited.

If you receive this message in error, please send a reply e-mail to the sender and delete the materialfrom any ond all

computers. Unintended transmissions shall not constitute waiver of the attorney-client or any other privilege.



RECEIVED
JUN —92022

From: thilitin
To: 5mith. Pamela (Heafthi

Independent Regulatory
Subject: [External) RE: Proposed Certified Lifeguard Regulation (#10-236) Review CorHInission
Date: Thursday, June 9, 2022 9:45:58 AM

A TTENTION: This email message is from an external sender. Do not open links or
attachments from unknown sources. To report suspicious emaiL forward the ,nessage as an
attachment to CWOPA_SPAMpa.gov.

Good morning Pamela)

Thank you for sending this proposed regulation. Someone from our office will contact you regarding

publication in the Pennsylvania Bulletin.

Take care,

Ernest L. Engvall Legal Assistant

eengvalkoalrb.us I 717.783.1531
Legislative Reference Bureau
Code and Bulletin Office

From: Smith, Pamela (Health) <pamesmith@pa.gov>

Sent: Thursday) June 9, 2022 9:43 AM

To: Bulletin <bulletin@palrb.us>
Cc: Leah Brown <lbrown@palrb.us>
Subject: Proposed Certified Lifeguard Regulation (#10-236)
Importance: High

Good morning,

Attached is a proposed regulatory package from the Department of Health for certified lifeguards.

The entire package is attached as a .pdf with Word versions of the Annex and Preamble.

The Regulatory Review Act requires delivery of the proposed regulatory package to the Standing

Committees of the General Assembly, the Legislative Reference Bureau (LRB) and the Independent

Regulatory Review Commission (IRRC) on the same day. with IRRC receiving the package last.

Confirmation of receipt by the Standing Committees and IRS is required for delivery to IRRC.

Please respond as soon as possible to this email indicating that you have received the attached

proposed regulatory package so that I can deliver the package to IRRC today. June 9. 2022.

Thanks)
Pam

Pamela 6. Smith I Assistant Counsel
Pennsylvania Department of Health I Dffice of Legal Counsel
625 Forster Street I Harrisburg, PA 17120-0701



Phone: 717.783.2500 (Fax: 717.705.6042

www.h sa Itli state. Da us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to whom it is addressed and may contain

confidential and/or privileaed material. Any use of this information other than by the intended recipient is prohibited.

If you receive this message in error, please send a reply e-mail to the sender and delete the materiolfrom any and all

computers. Unintended transmissions shall not constitute waiver of the attorney-client or any other privilege.



RECEWT’ r)

From: JUN — 92022
To: Smith, Pamela (HeaIth
Cc: Adeilne E. Goydosh Independent Re
Subject: [External) Re: Proposed Certified Lifeguard Regulation (#10-236) Re’iev Commissic :
Date: Thursday, )une 9, 2022 9:54:45 AM

ATTENTION: This email message is from an external sender. Do not open links or
attachmentsfrom unknown sources. To report suspicious email, forward the message as an
attachment to C WOPA_SPA Mpa.gov.
Good morning Pam,

Thank you for sending this proposed rulemaking. As discussed with Leah, it’s scheduled for

publication in the 6/25 issue of the Pennsylvania Bulletin.

Have a terrific dayl

Adeline

Adeline Gaydosh ( Legal Assistant

aydoshoalrb.us I 717.783.3984
Legislative Reference Bureau
Pennsylvania Code & Bulletin Office
647 Main Capitol Building
Harrisburg, PA 17120

From: Smith, Pamela (Health) <pamesmith@pa.gov>
Sent: Thursday, June 9, 2022 9:42 AM
To: Bulletin <bulletin@palrb.us>
Cc: Leah Brown <lbrown@palrb.us>
Subject: Proposed Certified Lifeguard Regulation (#10-236)

Good morning,

Attached is a proposed regulatory package from the Department of Health for certified lifeguards.
The entire package is attached as a .pdf with Word versions of the Annex and Preamble.

The Regulatory Review Act requires delivery of the proposed regulatory package to the Standing

Committees of the General Assembly, the Legislative Reference Bureau (LRB) and the Independent
Regulatory Review Commission (IRRC) on the same day, with IRRC receiving the package last.

Confirmation of receipt by the Standing Committees and LRB is required for delivery to IRRC.

Please respond as soon as possible to this email indicating that you have received the attached
proposed regulatory package so that I can deliver the package to IRRC today. June 9. 2022.

Thanks,
Pam



Pamela G. Smith Assistant Counsel

Pennsylvania Department of Health I Office of Legal Counsel

625 Forster Street I Harrisburg, PA 17120-0701

Phone: 717.783.2500 I Fax: 717.705.6042

www,health.state.pa,us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to wham it is addressed and may contain

confidential and/or privileged material. Any use of this information other than by the intended recipient is prohibited.

If you receive this message in error, please send a reply e-mail to the sender and delete the moteriolfrom any and all

computers. Unintended transmissions shall not constitute waiver of the attorney-client or any other privilege.


