. INDEPENDENT REGULATORY
Regulatory Analysis Form REVIEW COMMISSION

(Completed by Fromigating Agency RECEIVED

{All Comments submitted on this regulation wiil appear on IRRC's wehsite} JUN 16 2022

(1) Agency:
Pennsylvania Public Utility Commission (PUC) Independent Regulatory
i)
Review Commission

(2) Agency Number: 57-332
Identification Number: L-2020-3017284 IRRC Number: 3304

(3) PA Code Cite: 52 Pa. Code §§ 51.11-51.13 relating to Diversity Reporting of Major Jurisdictional
Utilities

(4) Short Title: Diversity Reporting of Major Jurisdictional Utilities

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Joseph P. Cardinale, Jr., 717-787-5558, jcardinale(@pa.gov
Secondary Contact: Rhonda L. Daviston, 717-787-6166, rdaviston(@pa.gov
Regulatory Review Assistant: Karen Thorne, 717-772-4597, kathorne@pa.gov

(6) Type of Rulemaking (check applicable box):

[ Proposed Rulemaking [] Emergency Certification Regulation;
[X Final Order Adopting Regulation [ Certification by the Governor
[] Final Omitted Regulation [[] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The regulation directs major jurisdictional utilities providing electric, natural gas, water, and wastewater
service to annually report the progress of their respective diversity program to the PUC in a standardized
manner.

(8) State the statutory authority for the regulation. Include specific statutory citation.

66 Pa.C.S. §§ 501 and 504 regarding general powers; reports by public utilities.

(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are
there any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as
well as, any deadlines for action.

No. The regulation is not mandated by any federal or state law or court order or by federal regulation.

(10} State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.
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To foster a diverse workforce and contracting pool, this regulation builds upon the PUC’s revised
diversity policy statement at 52 Pa. Code 69.801-69.808 (2021). The Policy Statement encourages each
major jurisdictional utility to be conscious of and make positive changes to improve the diversity of its
workforce, as well as the entities with which it contracts for goods and services. In the past, the PUC
has only encouraged major jurisdictional utilities to report the progress of their diversity programs. This
regulation will mandate that each major jurisdictional utility, except telecommunications utilities, file an
annual report with the PUC on the progress of its diversity programs. It will also standardize the
definitions and form used to report diversity progress. The recommendations regarding diversity hiring
and contracting will remain in the diversity policy statement.

(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

No. Major jurisdictional utilities currently report their diversity to the Equal Employment Opportunity
Commission (EEOC). The Securities and Exchange Commission {(SEC) also requires such reporting
among its regulated entities to which some major jurisdictional utilities may be subject. The PUC’s
reporting requirement largely mirrors the federal reporting requirements with the only additional
reporting requirement being LGBTQ status.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

The PUC has reviewed what other states require in terms of diversity reporting. Other states such as
California, Maryland, North Carolina and Texas require reporting of diversity among their respective
public utility workforces and utility vendors. The regulation will not affect Pennsylvania’s ability to
compete with other states. The regulation will require major jurisdictional utilities to report the progress
of their respective diversity programs. As addressed in Item 11, supra, major jurisdictional utilities are
already required to report the progress of their respective diversity programs to the SEC regardless of
the state in which they operate. Also, major jurisdictional utilities are required to report diversity results
in their workforces to the EEOC regardless of the state in which they operate. As major jurisdictional
utilities are already reporting the demographics of their workforce to federal agencies, major
jurisdictional utilities will be able to accommodate reporting the progress of their diversity programs to
the PUC.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

No.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

As stated in Item 10, supra, this regulation builds on the PUC’s diversity policy statement which has
been in place since 1995 and was updated recently. 52 Pa. Code §§ 69.801-69.809 (2021). In the
PUC’s recent update to its diversity policy statement, the PUC noted that it intended to initiate a
rulemaking to make the reporting of the progress of major jurisdictional utilities’ respective diversity
programs mandatory. See 51 Pa. B. 435, 438-39 (January 23, 2021). As part of the process of updating
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its diversity policy statement, the PUC published a request for comments and received comments from
the following entities: Aqua Pennsylvania Inc. (Aqua), Duquesne Light Co. (Duquesne Light), Energy
Association of Pennsylvania (EAP), First Energy, PECO Energy Company (PECO), Philadelphia Gas
Works (PGW), Pennsylvania American Water Company (PAWC), and PPL Electric Utility Corporation
(PPL). The comments received were in favor of the PUC’s proposed diversity policy updates. The
PUC incorporated many of the constructive suggestions regarding definitions in the final regulation.

Additionally, the PUC received comments from Coalition for Affordable Utility Service and Energy
Efficiency in Pennsylvania (CAUSE-PA); Citizens’ Electric Company of Lewisburg, PA, Welisboro
Electric Company, and Valley Energy, Inc. (collectively C&T Utilities), and Verizon Pennsylvania LLC
and Verizon North LLC (Verizon) to its proposed rulemaking at 51 Pa. B. 3135. The PUC took these
additional comments into consideration and made changes to the final regulation.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

The regulation will directly affect major jurisdictional utilities in Pennsylvania, which include ten (10)
electric, eight (8) natural gas, seven (7) water, and five (5) wastewater utilities. The regulation will
require these major jurisdictional utilities to file diversity reports on a form specified by the PUC.

Some of these major jurisdictional utilities meet the federal definition of a small business, including
three (3) of the electric distribution companies, three (3) of the natural gas distribution companies, and
three (3) of the water utilities. However, these utilities have already been voluntarily reporting their
diversity programs with the PUC pursuant to the PUC’s Diversity Policy Statement at 52 Pa. Code

§ 69.809.

Telecommunications utilities will not be affected because they have been excluded from having to file
additional reports pursuant to 66 Pa.C.S. § 3015(f) regarding alternative form of regulation, and the
PUC has amended the final regulation to reflect this statutory exclusion.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

The entities that will be required to report their diversity programs are major jurisdictional utilities
whose assets in service are valued at $10 million or more. This regulation is directed at the thirty (30}
utilities referenced in the response to Item 15, supra.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

The regulation will require major jurisdictional utilities to report on the progress of their respective
diversity programs. While this will require each major jurisdictional utility to expend resources to
gather data on its employees and its contractors, many of the affected utilities have already been
reporting the progress of their diversity programs. See response in item 15, supra. The regulation
standardizes the reporting. Further, in the PUC’s most recent update to its diversity policy statement,
the PUC did not receive any negative comments from the regulated community that will be required to
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comply with the regulation regarding the PUC’s intent to make diversity reporting mandatory. In
response to the proposed rulemaking, Verizon was the only commenter that did not support the
regulation, and the PUC has incorporated an exception for telecommunications utilities from the
mandatory diversity reporting in the regulation.

The benefits of the regulation are that it will enable the PUC to collect uniform data on the diversity
programs amongst major jurisdictional utilities and may encourage major jurisdictional utilities to
further develop a diverse workforce and contracting pool.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

The cost to a major jurisdictional utility will be having an employee or employees collect data on its
workforce and procurement and prepare diversity reports to submit to the PUC. However, most major
jurisdictional utilities already collect this data for reporting to federal agencies, thus no additional
expense is created in requiring the same reporting to the PUC.

Further, the benefits of the regulation are that it will establish uniform data collection for the PUC and
may encourage major jurisdictional utilities to further develop the diversity in their workforces and may
encourage major jurisdictional utilities to contract with diverse-owned businesses.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The cost to the regulated community will be minimal. As previously addressed in item 15, supra, many
of the major jurisdictional utilities have already been voluntarily reporting the progress of their
respective diversity programs to the PUC under to 52 Pa. Code § 69.809. However, with respect to the
major jurisdictional utilities that have not been reporting, the PUC estimates that this regulation will
cause those major jurisdictional utilities to assign one or more employees to collect, manage, and report
the diversity data that the regulation is requiring. As all of the major jurisdictional utilities providing
electric, natural gas, water, and telecommunications service have already been encouraged to develop
and maintain diversity programs since 1995 pursuant to the PUC’s diversity policy statement, 52 Pa.
Code §§ 69.801-69.809, the PUC estimates that many of the major jurisdictional utilities already have
staff assigned to handle diversity workforce issues. Further, many of the major jurisdictional utilities
that will be subject to this regulation already are required to report diversity results to the EEOC and/or
the SEC.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Local governments will not be affected by the regulation and will not be expected to incur costs or
realize any savings.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.
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The PUC does not expect to incur any significant costs or savings by implementing the regulation. As
the PUC already receives the voluntary annual reports encouraged by the policy statement, a regulation
requiring filing standardized data on the progress of their respective diversity programs will not cause
any additional cost to the PUC. Any cost associated with receiving additional reports from wastewater
utilities should be more than offset by the use of standardized definitions and a standardized form for
reporting the results from all the major jurisdictional utilities required to file the reports.

No other division of state government will be affected by this regulation.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

As noted in Item 20, supra, local governments will not be affected by the regulation.

As noted in item 21, supra, the PUC does not require additional legal, accounting, or consulting
procedures for the implementation of the regulation. The PUC already receives voluntary annual reports
from the major jurisdictional utilities, so there will be no change to staff workload. No other divisions
of state government beyond the PUC will be affected by this regulation.

As noted in Item 19, supra, many of the major jurisdictional utilities that will be affected by the
regulation already file annual reports with the PUC. Most of the annual reports already contain the
information requested by the PUC, but the covered major jurisdictional utilities may have to review
their workforce data to align with the PUC’s requested demographic groups. The PUC also anticipates
that the major jurisdictional utility will have the required information readily available; thus, the effect
of implementing the regulation on the regulated community is expected to be insignificant, even if a
given major jurisdictional utility has not been voluntarily reporting.

(22a) Are forms required for implementation of the regulation?

Yes. The PUC has developed a standardized workforce demographic reporting form for the subject
utilities to complete.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the
information required to be reported. Failure to attach forms, provide links, or provide a detailed
description of the information to be reported will constitute a faulty delivery of the regulation.

A copy of the new form Demographic Composition of Workforce is attached to this Regulatory
Analysis Form. The PUC form has been amended from its previous iteration in 52 Pa. Code § 69.809
(2021).
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(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year Year Year Year Year

SAVINGS: $ b $ hY $ $
Regulated Community | None None None None None None
Local Government N/A N/A N/A N/A N/A N/A
State Government None None None None None None
Total Savings None None None None None None
COSTS:
R l?'l?nimis l?'l?ﬂimis E:ianimis 3?nimis 2?nimis
Local Government N/A N/A N/A N/A N/A N/A
State Government None None None None None None
R De minimis r?l?nimis 1?1?nimis rll):i:nimis 51?nimis IIEr)l?nimis
REVENUE LOSSES:
Regulated Community | None None None None None None
Local Government N/A N/A N/A N/A N/A N/A
State Government None None None None None None
Total Revenue Losses None None None None None None
(23a) Provide the past three-year expenditure history for programs affected by the regulation.
There are no programs affected by the regulation.
Program FY -3 FY -2 FY -1 Current FY
N/A N/A N/A N/A N/A

following:

(24) For any regulations that may have an adverse impact on small businesses (as defined in Section 3
of the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the

(a) An identification and estimate of the number of small businesses subject to the regulation.
Three (3) electric distribution companies, three (3) natural gas distribution companies, and three (3)

water utilities that are subject to the regulations also meet the definition of small business. However, as
discussed infi-a, these small businesses will not be adversely impacted by the regulation.
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(b) The projected reporting, recordkeeping and other administrative costs required for compliance with
the proposed regulation, including the type of professional skills necessary for preparation of the
report or record.

No special professional skills are necessary, and the major jurisdictional utilities that are small
businesses will incur no costs to provide the annual report. Current utility employees can gather the
employment and procurement information and provide descriptions of extant programs and policies.
{(c) A statement of probable effect on impacted small businesses.

There is no anticipated effect on small businesses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of the
proposed regulation.

Diversity reporting will impose minimal costs on the major jurisdictional utilities and minimal intrusion
to the major jurisdictional utilities. Consequently, there are no alternative methods to achieve the
purpose of the regulation.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

Persons affected by a lack of diversity in public utility workforces and vendor pools include the LGBTQ
community and veterans. The PUC’s regulation generally adopts the language it used in its updated
policy statement at 52 Pa. Code §§ 69.802, 69,802a, and 69.809 (2021). In revising the Diversity Policy
Statement, the PUC added members of the LGBTQ community and veterans to the list of business
owners included in its definition of diversity which is now adopted in the regulation. These affected
persons have been added to the reporting requirements. If, however, these persons do not wish to self-
identify to their employers, they do not have to self-identify. Further, all reporting is done in the
aggregate. The updated Diversity Policy Statement also added demographic definitions reflecting
recommendations from the comments received. The updated Diversity Policy Statement’s demographic
definitions were changed to align with the EEOC’s demographic definitions with respect to utility
employees and with the Department of Labor’s demographic definitions with respect to utility vendors.
These updated definitions in the policy statement became effective upon the publication of the revised
Diversity Policy Statement in the Pennsylvania Bulletin. See 51 Pa. B. 435 (Januvary 23, 2021). These
updated definitions are now made part of the diversity reporting regulation at 52 Pa. Code § 51.12.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The PUC considered alternatives to definitions of demographic terms in the Diversity Policy Statement
upon which the regulation is based. In the 14-day interval between updating the Diversity Policy
Statement and initiating the rulemaking for this regulation, the PUC has not considered other
alternatives but proposed to sequence the definitions in a more concise manner. The Diversity Policy
Statement was adopted and entered on December 3, 2020, and became effective upon publication in the
Pennsylvania Bulletin on January 23, 2021, See 51 Pa. B. 435. The notice of proposed rulemaking was
adopted and entered on December 17, 2020, and published in the Pennsylvania Bulletin on June 5, 2021.
See 51 Pa. B. 3135. Since receiving comments to the proposed rulemaking, the PUC has considered all
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of the comments submitted and concisely sequenced the definitions in the regulation at 52 Pa. Code
§51.12.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses;

¢) The consolidation or simplification of compliance or reporting requirements for small
businesses;

d) The establishment of performance standards for small businesses to replace design or
operational standards required in the regulation; and

e) The exemption of small businesses from all or any part of the requirements contained in the
regulation.

As discussed in item 24, supra, small businesses will not be adversely impacted by the regulation. The
regulation requires submission of an annual report containing information that many of the “small
businesses” that are major jurisdictional utilities have already gathered in the regular course of business
and voluntarily reported to the PUC pursuant to 52 Pa. Code § 69.809 (1995). For the major
jurisdictional utilities that are “small businesses” that will be newly required to file annual diversity
reports, most if not all of them are required to gather and report this information on the federal level.
Therefore, no regulatory flexibility analysis was conducted.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

Data were not the basis for this regulation.

(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: N/A

B. The date or dates on which any public meetings or hearings will be
held: L

C. The expected date of delivery of the final-form regulation: June 16. 2022

D. The expected effective date of the final-form regulation: Upon publication as Final

E. The ex[?ected_ date by v\fh1ch compliance with the final-form March 31. 2023
regulation will be required:

F. The expected date by which required permits, licenses or other N/A

approvals must be obtained:
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(30) Describe the plan developed for evaluating the continuing effectiveness of the regulation after its
implementation.

When finalized, the effectiveness of the promulgated regulation will be continually monitored by the
PUC. The PUC has identified the affected major jurisdictional utilities and will be able to determine
whether they are complying with the regulation by reviewing the annual reports they submit.
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TITLE: Rosemary Chiavetta
PA PUC SECRETARY)

Agency No. 57-332
PA PUC Docket No. L-2020-3017284
IRRC No. 3304
Notice of Final Rulemaking
Final Rulemaking on Diversity Reporting of Major Jurisdictional Utilities
52 Pa. Code §§ 51.11-51.13

The regulation directs major jurisdictional utilities providing electric, natural gas, water, and
wastewater service to annually report the progress of their respective diversity programs to the PA
PUC in a standardized manner. To foster a diverse workforce and contracting pool, this regulation
builds on the PA PUC’s revised diversity policy statement at 52 Pa. Code 69.801-69.808 (2021) that
encourages major jurisdictional utilities to be conscious of, and to make positive changes to
improve, the diversity of their workforces, as well as the entities with which they contract for goods
and services. The regulation also standardizes the definitions and form used to report diversity
progress. The recommendations regarding diversity hiring and contracting will remain in the
diversity policy statement.

The contact persons for this rulemaking are Joseph P. Cardinale, JIr., 717-787-5558,

jcardinale(@pa.gov, Rhonda L. Daviston, 717-787-6166, rdaviston@pa.gov, and Karen Thorne,
717-772-4597, kathome(apa.gov
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EXECUTIVE SUMMARY
PA PUC Docket No. L-2020-3017284
Agency No. 57-332
IRRC No. 3304
52 Pa. Code §§ 51.11-51.13
FINAL RULEMAKING

Diversity Reporting of Major Jurisdictional Utilities

The Pennsylvania Public Utility Commission (PA PUC), on June 16, 2022,
entered a final rulemaking order on reconsideration establishing regulations
requiring major jurisdictional public utilities providing electric, natural gas, water,
and wastewater service to report annually on their hiring of and contracting with
diverse groups.

The contact persons for the Diversity Final Rulemaking are Assistant
Counsel Joseph P. Cardinale, 717-787-5558, jcardinale@pa.gov, and Assistant
Counsel Rhonda L. Daviston, 717-787-6166, rdaviston@pa.gov, in the PA PUC’s

Law Bureau. Karen Thorne, kathorne(@pa.gov, in the PA PUC’s Law Bureau, is

the Regulatory Review Assistant for this matter.
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held June 16, 2022
Commissioners Present:

Gladys Brown Dutrieuille, Chairman
John F. Coleman, Jr, Vice Chairman
Ralph V. Yanora

Diversity Reporting of Major Jurisdictional Utilities L-2020-3017284

FINAL RULEMAKING ORDER ON RECONSIDERATION

BY THE COMMISSION:

This matter comes to the Public Utility Commission (PUC) on sua sponte
reconsideration. On December 17, 2020, the PUC entered a Notice of Proposed
Rulemaking Order (NOPR) proposing to make diversity reporting recommendations in
the Diversity Policy Statement, 52 Pa. Code §§ 69.801-69.809, an obligation to be
codified in 52 Pa. Code Chapter 51 (relating to general provisions for major jurisdictional
utilities providing electric, natural gas, water, wastewater, and telecommunications
services). The NOPR and Annex A were submitted to the Office of Attorney General
(OAG) for review as to legality and form and to the Governor’s Office of the Budget for
review as to fiscal impact. Thereafter, the NOPR and Annex A were submitted to the
Legislative Committees, the Independent Regulatory Review Commission (IRRC), and

the Legislative Reference Bureau.



The NOPR and Annex A were published in the Pennsylvania Bulletin on June 5,
2021, 51 Pa. B. 3134,! and the public comment period closed on July 20, 2021. The PUC
received comments from the Coalition for Affordable Utility Service and Energy
Efficiency in Pennsylvania (CAUSE-PA); Citizens’ Electric Company of Lewisburg, PA,
Wellsboro Electric Company, and Valley Energy, Inc. (collectively C&T Utilities);
Duquesne Light Company (Duquesne Light); the Energy Association of Pennsylvania
(EAP); IRRC; Metropolitan Edison Company, Pennsylvania Electric Company,
Pennsylvania Power Company, and West Penn Power Company (collectively,
FirstEnergy); Pennsylvania American Water Company (PAWC); PECO Energy
Company (PECO); Philadelphia Gas Works (PGWY); UGI Utilities, Inc. (UGI); and
Verizon Pennsylvania LLC and Verizon North LLC (collectively Verizon).

On April 14, 2022, the PUC entered a Final Rulemaking Order which addressed
the comments received in response to the PUC’s NOPR. In the April 14, 2022 Order, the
PUC reviewed all of the comments received, and the PUC adopted some of the proposed
amendments to the PUC’s Diversity Reporting regulation that commentators submitted.
As will be discussed in detail, infr-a, the PUC received comments on its ability to require
telecommunications utilities to file diversity reports. In the April 14, 2022 Order, the
PUC removed telecommunications utilities from the diversity reporting requirement and
instead added a provision that encouraged telecommunications utilities to submit
diversity reports to the PUC. Upon sua sponte reconsideration of the April 14 Order, the
PUC concludes that the inclusion of a provision encouraging telecommunications utilities
to file diversity reports with the PUC is not appropriate for a regulation and enters this
Final Rulemaking Order On Reconsideration to address this revision and to restate the

final regulation in its entirety.

. htms:/a'www.gacodcandbulIctin.gov.-’Displav.-"pabull?ﬁle=.f'secures'pabulletin/data/vol5 1/51-23/890.html
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For the sake of clarity, the PUC reiterates its analysis of the comments received in

response to the NOPR, which we now address.

SUMMARY OF THE RULEMAKING
This regulation builds on the PUC’s existing Diversity Policy Statement. The
guidelines and recommendations in the PUC’s policy statement at 52 Pa. Code
§§ 69.801-809 set forth the goal of maintaining a diverse workforce and supply chain and
include recommendations for the voluntary filing of diversity information by major

jurisdictional utilities.

The General Assembly has empowered the PUC to enact regulations governing
public utilities. Section 501 of the Public Utility Code, 66 Pa.C.S. § 501(b), provides in

relevant part that:

[T]he commission shall have general administrative power
and authority to supervise and regulate all public utilities
doing business within this Commonwealth. The commission
may make such regulations, not inconsistent with law, as may
be necessary or proper in the exercise of its powers or for the
performance of its duties.

Section 504 of the Public Utility Code, 66 Pa.C.S. § 504, provides in relevant
pertinent part that the PUC:

[M]ay require any public utility to file periodical reports, at
such times, and in such form, and of such content, as the
commission may prescribe, and special reports concerning
any matter whatsoever about which the commission is
authorized to inquire, or to keep itself informed, or which it is
required to enforce.

In the NOPR, the PUC proposed that diversity reporting be mandatory for major
jurisdictional utilities providing electric, natural gas, water, wastewater, and
telecommunications services. The NOPR indicated that this new obligation would be

codified in 52 Pa. Code Chapter 51. This entailed promulgating within the Diversity
3



Reporting regulation (1) as regulatory definitions some of the policy definitions that have
been recently modified in Sections 69.802 and 69.802a and (2) as filing obligations the
filing recommendations recently modified in Section 69.809. 52 Pa. Code §§ 69.802,
69.802a and 69.809. It also required mandating the use of a specific form, as may be

modified from time to time by the PUC, for reporting workforce diversity.

DISCUSSION
The PUC has reviewed all of the comments filed in this proceeding. Based upon

these comments, the PUC proceeds with the proposal in the NOPR with modifications.

After this regulation becomes effective, the PUC will rescind the diversity
reporting recommendation at 52 Pa. Code § 69.809 since all of these reporting
recommendations will now be mandatory. The Diversity Policy Statement will thereafter
consist of Sections 69.801-69.808.2 52 Pa. Code §§ 69.801-69.808.

A.  The PUC’s Authority to Require Diversity Reporting

The PUC first addresses comments it received from Verizon which go directly to
the PUC’s authority to promulgate regulations requiring diversity reporting. Verizon
does not support the regulation. Verizon Comments at 4. Verizon states that the PUC is
a “creature of statute” and “has only those powers which are expressly conferred upon it
by the Legislature and those powers which arise by necessary implication.” /d. Verizon
asserts that our rulemaking is missing a citation to any specific provision in the Public
Utility Code or other law that empowers the PUC to impose or enforce workforce and
supplier diversity requirements. /d. It further notes that the reporting form is modeled
after the federal Employer Information Report EEO-1, 29 C.F.R. § 1602.7, (EEO-]
Report) used by the Equal Employment Opportunity Commission (EEOC) but that the

2 As will be addressed in detail, infra, the PUC’s Diversity Policy Statement will also have 52 Pa. Code
§ 69.802a removed with only 52 Pa. Code § 69.802 containing definitions the definitions for the Diversity
Policy Statement.
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federal EEOC has statutory authority to require certain employers to submit (on a
confidential basis) demographic workforce data, including race/ethnicity and gender, by
job category. Id. Verizon argues that this federal statute does not empower the PUC to
require reporting of that same information and that there is no explicit provision in the

Public Utility Code conferring that authority. /d.

Verizon also argues that even if the PUC has authority to compel reporting, to
mandate these new reports by “major telecommunications utilities with 50,000 or more
access lines”, this directly contradicts the Public Utility Code, which is the source of the
PUC’s authority to regulate telephone services. /d. at 5. Verizon points to 66 Pa.C.S.

§ 3015(e) which specifically limits the reports the PUC is authorized to require from a
local exchange telecommunications company. Id. A diversity-and-inclusion report is not
one of the reports that the legislature enumerated. /d. Verizon further asserts that
Section 3015(f)(1) makes clear that “no report, statement, filing or other document or
information, except as specified in subsection (e), shall be required” unless the PUC first
makes specific written findings that the report is necessary to ensure that the company “is
charging rates that are in compliance with this chapter and its effective alternative form
of regulation” and that “the benefits of the report substantially outweigh the attendant
expense and administrative time and effort required . . . to prepare it.” 66 Pa.C.S.

§ 3015(H)(1)(i) and (ii). Verizon argues that the PUC has not made the required “specific
written findings” and that the facts do not support finding that both of these requirements

are satisfied. Id

With respect to the definition of “major jurisdictional utility,” IRRC points to a
comment from Verizon that the Public Utility Code limits the reports the PUC can
require from local exchange telecommunications utilities. 66 Pa.C.S. §§ 3014(f) and
3015(e) and (f). IRRC asks the PUC to explain how the reporting requirements of this



rulemaking are consistent with the statutory provisions cited by Verizon in the

“preamble”? to the final-form rulemaking. /d. at 2-3.

IRRC also noted the PUC’s use of fines as an available remedy to ensure
compliance. IRRC wants to know what the PUC’s statutory authority is for requiring
compliance with this regulation and the possible imposition of fines for non-compliance.
IRRC Comments at 3. IRRC advises that the PUC cite to this authority in the final-form
regulation and the preamble, and also recommends that the type of possible corrective
action or enforcement and the amount of potential fines also be included in the final-form

regulation. Id.

Disposition

The PUC has asserted its authority in the NOPR. The PUC stated that its authority
comes from Sections 501 and 504 of the Public Utility Code. 66 Pa.C.S. §§ 501 and 504.
We clarify that Section 504 authorizes the PUC to:

require any public utility to file . . . special reports concerning any
matter whatsoever . . . lo keep itself informed[.] The commission
may require any public utility to file with it a copy of any report
filed by such public utility with any Federal department or
regulatory body.”

66 Pa.C.S. § 504 (emphasis added).

It is this language by which the PUC is authorized to require major jurisdictional
utilities to file diversity reports. We note that it is incumbent on the success of all
businesses in today’s society to have a diverse workforce. While businesses that compete

in the free market are influenced by free-market forces to maintain diversity, public

3 The Commission's notice of proposed rulemaking order and final rulemaking order on reconsideration
in the rulemaking process are the “preamble,” respectively, to a proposed regulation and a final
regulation.

6



utilities, as natural monopolies, do not experience these free-market forces.
Notwithstanding, it is incumbent on major jurisdictional utilities to have a diverse

workforce as this is an essential element of success for all businesses.

The PUC is obligated to ensure that:

Every public utility shall furnish and maintain adequate,
efficient, safe, and reasonable service and facilities, and shall
make all such repairs, changes, alterations, substitutions,
extensions, and improvements in or to such service and
facilities as shall be necessary or proper for the
accommodation, convenience, and safety of its patrons,
employees, and the public. Such service also shall be
reasonably continuous and without unreasonable interruptions
or delay.

66 Pa.C.S. § 1501.

Keeping apprised of major jurisdictional utilities’ diversity provides the PUC with
insight into how major jurisdictional utilities are able to operate effectively and ensure
that they are capable of reasonably operating continuously and without unreasonable
interruptions or delay. It is incumbent on the PUC to keep apprised of major
jurisdictional utilities diversity efforts, since a lack of diversity could cause operating
deficiencies, resulting in an inability to compete with other large employers. By
providing diversity reports to the PUC, the PUC is taking a proactive approach to
diversity as an essential part of maintaining a successful business. As such, the PUC
disagrees with Verizon’s narrow reading of the Public Utility Code, and the PUC

proceeds with this rulemaking pursuant to the authority cited, supra.

With respect to Verizon’s position that the Public Utility Code precludes any
additional reports from local exchange telecommunications companies (LETCs), the PUC

is constrained to agree. Section 3015 of the Public Utility Code carved out a limited



exception for telecommunications utilities wherein the General Assembly directed the
following:
(f) Other reports.—

(1) Notwithstanding any other provision of this title to the

contrary, no report, statement, filing or other document or

information, except as specified in subsection (e), shall be

required of any local exchange telecommunications

company unless the commission, upon notice to the

affected local exchange telecommunications company and

an opportunity to be heard, has first made specific written
findings supporting conclusions in an entered order that:

(i) The report is necessary to ensure that the local
exchange telecommunications company is charging
rates that are in compliance with this chapter and its
effective alternative form of regulation.

(ii) The benefits of the report substantially outweigh
the attendant expense and administrative time and
effort required of the local exchange
telecommunications company to prepare it.

66 Pa.C.S. § 3015.

The General Assembly made it clear that the PUC could not require
telecommunications utilities to submit reports or statements in addition to the reports and
statements already enumerated in subsection (e) of Section 3015 without establishing that
the benefits substantially outweigh the attendant expenses to prepare it. On June 22,
2004, the General Assembly entered a resolution directing the Legislative Budget and
Finance Committee (LB&FC) to study and report on filing and reporting requirements
imposed by the PUC on LECs operating in a competitive telecommunications
environment. See H.R. 786 of 2004. The LB&FC conducted a comprehensive analysis
of all the filing and reporting requirements on LETCs in November of 2004. In the
LB&FC’s analysis, it expressly noted that:



To determine the PUC’s reporting and filing requirements, we
contacted both the PUC and the Pennsylvania Telephone
Association, an association representing 37 incumbent local
exchange carriers throughout Pennsylvania. The list of
required reports includes nine reports that have been
temporarily waived or suspended for at least some companies.
We did not include the Report on Diversity, which the PUC
“encourages” LECs to submit but is not a required report,
nor does the report address the continued need for several
Verizon-only reports.

LB&FC Filing and Reporting Requirements on LECs at | {emphasis added).

It is apparent that the LB&FC was aware of the PUC’s existing policy statement
encouraging diversity reporting among all of the major jurisdictional utilities. However,
since employee diversity was not a required report at the time, the LB&FC did not
analyze the effect of this report on telecommunications utilities. Since diversity reporting
was not a required filing at the time of Section 3015’s enactment and there is no language
permitting the addition of any report, the PUC is constrained to read Section 3015 as
excluding telecommunications utilities from being required to file a diversity report.
Accordingly, the PUC amends its proposed regulation to exclude telecommunications
utilities from the definition of “major jurisdictional utility” as applied to diversity
reporting to avoid contradicting statutory law. However, while telecommunications
utilities are exempt from the diversity reporting requirement, the PUC’s Diversity Policy
Statement encourages them to submit diversity reports in accordance with 52 Pa. Code

Chapter 51.

B. § 51.11. -- General.
The PUC received comments from CAUSE-PA, C&T Utilities and IRRC

generally supporting Section 51.11 but recommending amendments.



CAUSE-PA supports Section 51.11 but suggests adding the words “equity and
inclusion” in the regulatory language and as part of the reporting requirements. CAUSE-
PA’s Comments at 5. CAUSE-PA recommends that the PUC collaborate with local and
statewide organizations and community partners with Diversity Equity and Inclusion
(DEI) expertise to assist in the finalization of this rulemaking and to consult on future
initiatives to strengthen DEl-related language. /d. at 6. CAUSE-PA also encourages the
PUC to establish a dedicated office of DEI to review utility reports, study relevant data
and further advance DEI initiatives. Id.

C&T Utilities recommends deleting the first sentence that states “Diversity is an
economic reality that each major jurisdictional utility is expected to recognize in its
corporate strategy now and in the future.” C&T Utilities’ Comments at 4-5. C&T
Utilities asserts that the phrase “is expected” appears to elevate diversity among the
competing priorities and policies established by its management. /d. at 5. To eliminate
any ambiguity, C&T Utilities recommends deleting this sentence from the final

regulation. Id.

IRRC points to CAUSE-PA’s comment regarding diversity including concepts of
“equity and inclusion.” IRRC’s Comments at 2. IRRC suggests that the PUC adopt this
amendment if the PUC believes this amendment would increase workforce diversity and
participation by diverse groups at major jurisdictional utilities. Id. In its comments,
IRRC also inquires as to what the PUC’s statutory authority is for requiring compliance
with this regulation and the possible imposition of fines for non-compliance. /d. IRRC
recommends that the PUC cite the authority in the final-form regulation and the preamble

and include the type of possible corrective action enforcement and potential fines. Id.

Disposition
The PUC’s primary focus in this rulemaking is to require the diversity reporting

by major jurisdictional utilities so that the PUC can be kept apprised of major
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jurisdictional utilities” progress with their respective employment diversity. The words
“equity and inclusion” were not used in the PUC’s Diversity Policy Statement, and
adding the words “equity and inclusion” would require further revision to the definition
section which would not serve the PUC’s goal of ensuring consistent and accurate
reporting from major jurisdictional utilities. The words “equity and inclusion” would
infer that the PUC is taking an active role in management of major jurisdictional utilities’
hiring process which is not the objective of this rulemaking. As there is no material
benefit from adding the terms “equity and inclusion,” the PUC refrains from adding these

terms in the final rulemaking.

The PUC agrees with C&T Utilities’ recommendation of deleting the first
sentence of Section 51.11. The first sentence in Section 51.11 appears as the first
sentence in the PUC’s Diversity Policy Statement at 52 Pa. Code § 69.801. It is not the
intention of this rulemaking to direct the hiring practices of major jurisdictional utilities.
To the contrary. The PUC recognizes that major jurisdictional utilities are responsible for
managing their business operations and that they are in the best position to address the
diversity in their respective workforces. To address C&T Utilities’ concern, the PUC
deletes the first sentence in Section 51.11 and retains this sentence in the Diversity Policy
Statement at 52 Pa. Code § 69.801.

The PUC also agrees with IRRC’s recommendation to cite in the preamble the
PUC’s authority to impose a fine against major jurisdictional utilities that fail to comply
with the diversity reporting requirement. The PUC derives its authority to impose a fine
of up to $1,000 on any public utility in its jurisdiction for violations of the Public Utility
Code or the PUC’s regulations. 66 Pa,C.S. § 3301. Accordingly, the PUC amends
Section 51.11 to include the language “failure to conform with this chapter may result in

civil penalties pursuant to 66 Pa.C.S. § 3301.”



The PUC notes that the last sentence in Section 51.11 generally states that major
jurisdictional utilities are now required to report annually the result of their diversity
efforts. The PUC has determined that it is necessary to include the phrase “in accordance
with this chapter” to make it clear that annual reports, that major jurisdictional utilities

submit to the PUC, adhere to all of the provisions set forth in Chapter 51.

C.  §51.12. -- Definitions.

Before addressing the comments regarding the individual definitions, we first
address the definition structure in Chapter 51. IRRC notes that the definitions in all
three sections (Sections 51.12, 51.13, and 51.14) are applicable to this regulation and the
entirety of the Policy Statement and that none of the definitions in a particular section
are repeated in another section. IRRC Comments at 1. IRRC questions the need for

three separate sections for definitions and suggests that there be one section for
definitions. /d.

Disposition

The PUC agrees with IRRC in reducing the definitions sections from three
sections to one. To accomplish this, the PUC deletes Sections 51.13 and 51.14 and
amends Section 51.12 to contain three new subsections: (a), (b) and (c). Subsections (a),
(b) and (c) will contain the prefacing language from Sections 51.12, 51.13 and 51.14,
respectively, and their defined terms listed beneath their respective prefacing language.
Accordingly, terms applicable to both major jurisdictional utility employees and vendors
will be listed under 51.12(a), terms applicable only to employees will be listed under
51.12(b), and terms only applicable to vendors will be listed under 51.12(c). The

remaining proposed sections will be renumbered.
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1. § 51.12(a)*

The PUC received comments from CAUSE-PA and IRRC generally supporting
the language now in Section 51.12(a) but recommending amendments. CAUSE-PA
recommends adding to persons with disability and LGBTQ definitions “employee self-
identification and shall be confidential and voluntary on the part of the employee.”
CAUSE-PA’s Comments at 6-7. CAUSE-PA contends that it is important for utilities to

build an inclusive and welcoming workplace, where employees feel safe to be who they
are. Jd. at 7. CAUSE-PA notes that disabilities are often not visible and that disclosure
of a disability to an employer can expose the person to disparate treatment by the
employer or their colleagues. /d. It must be clear to the employee that disclosure is

completely voluntary and will remain confidential. /d. at 7-8.

IRRC also notes that the last sentences in “LGBTQ,” “person with disabilities”
and “operate™ are substantive and should be moved to the body of the regulation or policy
statement, /d at 2. IRRC further advises that if the Policy Statement is amended to delete
Section 69.809, 52 Pa. Code § 69.809, the definition section of the final regulation should

be amended to reflect the correct citation to the Policy Statement. /d.

Disposition

The PUC agrees with CAUSE-PA’s recommendation that employee self-
identification must be confidential and voluntary on the part of the employee. Further,
the PUC adopts IRRC’s recommendation that the language directing the self-
identification and confidential treatment of persons with disability and LGBTQ status
should be moved to the body of the regulation to be consistent with the Style Manual.
Accordingly, the PUC amends the definition of “LGBTQ” in Section 51.12(a) by deleting
“Employer reporting on LGBTQ shall be based on employee self-identification.” In turn,
we add subsection (d) to Section 51.13 which now incorporates CAUSE-PA’s

4 Formerly Section 51.12.
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recommended language which reads “reporting of persons with disability and LGBTQ
status shall be confidential and voluntary on the part of the employee.” This language
ensures the privacy of individuals who do not wish to be reported as a person with
disability or LGBTQ status. The PUC further corrects all the citing references to all of

the Diversity Policy Statement sections in Chapter 51.

2. § 51.12(b)3
The PUC received comments from CAUSE-PA, C&T Utilities, EAP, and IRRC
generally supporting the definitions now in Section 51.12(b) but recommending

amendments.

a. Removal of definitions not used in Diversity Reporting
Regulation
C&T Utilities, EAP and IRRC recommend removing definitions that do not appear

in Section 51.11 and 51.15. C&T Utilities Comments at 5 and EAP’s Comments at 4.
C&T Utilities specifically notes that the term Minimum Improvement Level (MIL)
assumes a substantive evaluation of the “level or goal” that “indicates progress in a
preferred direction,” which is a matter of managerial discretion. C&T Ultilities
Comments at 5. EAP asserts the proposed regulations would include definitions recently
modified or added to the Diversity Policy Statement but not used in the proposed
regulatory language set forth in the NOPR. EAP’s Comments at 3. EAP further notes
that the form also is part of the Diversity Policy Statement. /d. EAP disagrees with the
PUC’s rationale that “because the Diversity Policy Statement would be the predicate
recommendations for the contents being reported, there are definitions proposed for
inclusion in the regulation that would not be otherwise used in the regulation.” /d. At4
(citing NOPR, 51 Pa. B. at 3135). EAP disagrees with this approach and contends that

definitions necessary to understand the Diversity Policy Statement are already contained

5 Formerly Section 51.13
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therein. /d. EAP requests that the following terms in Section 51.12(b) be stricken: “long-

" Lé

term plan,” “minimum improvement level,” “midterm plan,” “short term plan.” /d. At 4
n. 3. EAP also notes its concerns that the language as proposed blurs the line between
policy and regulatory obligation which sets the stage for future confusion between the

regulator and the regulated community. Id. At 3.

IRRC states that terms not used in the substantive section of the rulemaking
creates a compliance obligation that does not exist. /d. At 1. It notes that the inclusion of
definitions in a regulation that are not used in that regulation conflicts with guidance
provided in Section 2.12 of the PA Code & Bulletin Style Manual. IRRC suggests that
the PUC follow the PA Code & Bulletin Style Manual and delete terms that are not used
in Sections 51.11 and 51.15 of Section 51.12(a) or the annual report. /d. At 1-2.

Disposition

R 1Y

With respect to the terms “long-term plan,” “minimum improvement level,”
“midterm plan,” “short term plan,” the PUC deletes these definitions from Section
51.12(b). The PUC agrees with C&T Ultilities, EAP, and IRRC that since these terms are
not used in the regulation for diversity reporting they should not be defined here. As
such, the PUC deletes these terms from Section 51.12(b) and keeps these definitions in
the Policy Statement at Section 69.802 where they are used. 52 Pa. Code § 69.802. The
PUC also deletes language in the preamble of Section 51.12(b) that reads “and in the
Commission’s Diversity Policy Statement at 52 Pa. Code §§ 69.801—69.808” since the

terms defined in Section 51.12(b) are not used in the Diversity Policy Statement.

In turn after the regulation becomes effective, the PUC will delete, in its entirety,
Section 69.802a, 52 Pa. Code § 69.802a, and combine all of the employer and vendor
terms together in one definitions section in the Policy Statement since both the employer

and vendor terms are apparent as to their respective applicability in the Policy Statement.
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b. The Use of “Not Hispanic or Latino”

CAUSE-PA recommends removing “Not Hispanic or Latino” from each identified
race in Section 51.12(b) because people who identify as Hispanic or Latino, an ethnicity,
should not be prevented from also indicating the race they identify as, if they so choose.
CAUSE-PA Comments at 9. CAUSE-PA posits that research suggests that separating
ethnicity from race in data reporting can cause inaccuracies in reporting. Id. It
acknowledges that these amendments would be different from the federal definitions
from which the PUC modeled its proposed definitions and would cause state reporting to
differ. However, CAUSE-PA generally suggests this challenge is not insurmountable

and not cost prohibitive. /d.

IRRC notes that the term “Black or African-American” does not include “not
Hispanic or Latino” in parentheses like the other racial definitions. IRRC’s Comments at
3. IRRC points to CAUSE-PA’s comment regarding the use/non-use of “Not Hispanic or
Latino” and asserts that if the PUC believes CAUSE-PA’s suggestion improves the
clarity of the regulation and the form, then IRRC encourages this change to be made to

the final-form rulemaking. /d.

Disposition

The definitions being used to refer to race in the proposed rulemaking were carried
over from the PUC’s updated Diversity Policy Statement from 2020. See 52 Pa. Code
§ 69.802. In the PUC’s update to its Diversity Policy Statement, the PUC considered
comments from Aqua, Duquesne Light, EAP, PECO, and First Energy which all
recommended that the PUC use the EEOC’s EEO-1 Report. See 51 Pa. B. 435 at 436.
We further noted in amending the Diversity Policy Statement that it was part of the
PUC’s goal to ensure consistent reporting of major jurisdictional utility diversity
reporting to multiple governmental agencies. The definitions of terms to describe race as
used in the Diversity Policy Statement are now used in this regulation. The PUC has

determined that these definitions are consistent with the EEO-1 Report and will not make
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any further changes to these definitions. However, with respect to IRRC’s comment
regarding the omission of “Not Hispanic or Latino” after “Black or African American”
this was incorrectly omitted, and the PUC adds “Not Hispanic or Latino” to the term

“Black or African American” in Section 51.12(b).

3. § 51.12(c)®

C&T Utilities generally supports Section 51.12(c) but made recommendations for
amendments. C&T Utilities recommends removing the definition of “exempt
procurement” and *“substantial objective.” C&T Utilities Comments at 5. It notes that
these definitions are not used in the proposed regulations and should not be included in
the definitions section. Additionally, “substantial objective” is defined as one “which
demonstrates a major jurisdictional utility’s commitment to increase the share of the
utility’s purchases from and contracts with” diverse vendors. C&T Utilities suggests that
this seems to set a quota for assessing a utility’s performance, rather than establishing a

reporting requirement. /d.

Disposition

The PUC has reviewed Sections 51.11 and 51.13 and determined that the terms
“Control,” “Operate,” “Subcontract™ and “Substantial objective” are not used in Sections
51.11 or 51.13. We are mindful of IRRC’s comment, supra, that Section 2.12 of the
Pennsylvania Code & Bulletin Style Manual proscribes defining unused terms. While it
was initially the PUC’s intent to eliminate the definition sections in the Policy Statement,
52 Pa. Code §§ 69.802 and 69.802a, we now recognize that a definition section in the
Policy Statement is still necessary to include the terms only used in the Policy Statement.
Accordingly, the PUC will add these definitions to the Diversity Policy Statement at 52
Pa. Code § 69.802 after this rulemaking is concluded. Removing the term “substantial

objective” from the regulation also addresses C&T Utilities’ concern, stemming from this

¢ Formerly Section 51.14.
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term and definition, over the appearance of the PUC setting a quota. Since this term is

no longer defined in the regulation, this concern is no longer an issue.

With respect to the term “Exempt procurement” the PUC has made additional
amendments to the language now Section 51.13, infra, wherein this term is now used in

the regulation. Accordingly, we leave this term defined in Section 51.12(c).

D.  §51.137 - Diversity Reporting Requirement.
The PUC received comments from CAUSE-PA, C&T Utilities, Duquesne Light,
EAP, IRRC, PECO, PGW, and UGI generally supporting the language now in Section

51.13 but recommending amendments.

1. Consistency of Terms Used

Prior to receiving public comments, the PUC received correspondence from the
OAG on May 5, 2021, indicating that its approval of the PUC’s diversity reporting
regulation for form and legality was contingent upon the PUC replacing the term
“diverse-owned business” with “MBE/WBE.” The OAG explained that the PUC had not
defined “diverse-owned business” and therefore this term should not be used in Chapter
51.

Disposition

In accordance with the OAG’s required change, the PUC amends the language
now in Section 51.13 by removing the term “diverse-owned business” from subsection
(a)(R) and replaces this term with “MBE/WBE.” Additionally, the PUC keeps the terms
“MBE” and “WBE" defined in Section 51.12(c) since these terms are now used in

Chapter 51.

? Formerly Section 51.15
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2. Items Required for Reporting
CAUSE-PA asserts that the language now in Section 51.13(a)(2) should be
amended as follows: “goods and services, including the number of trainings, number of

attendees. department trained, and topics covered.” CAUSE-PA’s Comments at 10. It
contends that this amendment allows the PUC and stakeholders to evaluate the nature and
frequency of the trainings conducted. /d. CAUSE-PA also suggests that Section
51.13(a)(4) should be amended as follows: “[a] description of diversity recruiting

strategies, and how those strategies are designed to reach underrepresented

communities.” /d. It asserts that this amendment will help the PUC determine if utilities
have promoted recruitment in communities that are underrepresented or at-need. /d. At
10-11. Finally, CAUSE-PA recommends amending Section 51.13(a)(6) to require annual
reporting related to “[a] description of diversity retention efforts, including identified
disparities in workforce retention.” /d. At [1. CAUSE-PA contends that requiring
utilities to report not only on their diversity retention efforts, but also to specifically
identify disparities in the utilities’ ability to maintain diversity in the workforce since the
last annual report, will allow the PUC to better examine trends amongst utilities to recruit

and retain a diverse workforce.

Disposition

The PUC has previously encouraged major jurisdictional utilities to file diversity
reports with the PUC. [n 2020, the PUC updated the recommended reporting criteria on
which the PUC received comments from the regulated community. See 51 Pa. B. 435.
The purpose of enumerating the reporting criteria was to encourage a more uniform
report of major jurisdictional utilities’ diversity efforts. As previously mentioned, supra,
this rulemaking is the next step where the PUC is now requiring major jurisdictional
utilities to file the diversity information that we previously recommended that major
jurisdictional utilities file. In order to maintain consistent records concerning major
jurisdictional utilities’ diversity data, the PUC makes no further changes to the reporting

criteria enumerated in Section 51.13.
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3. Reporting Requirements for Smaller Major Jurisdictional Utilities

C&T Utilities suggests modifying the filing requirement to track the requirements
in 52 Pa. Code § 69.809(a). C&T Utilities Comments at 6. The PUC recently adopted an
Amended Policy Statement setting forth the elements of the expected annual diversity
filing. 51 Pa. B. 435. Those requirements are repeated in Section 51.13(a) but with
slight modifications by eliminating the word “any” in requirements 1 through 7. /d.

C&T Utilities recommends reinserting “any” into those provisions. Id. Without the word
“any,” the regulations appear to presuppose that all of those items must be part of the
utility’s diversity efforts. /d. That conclusion would undermine the major jurisdictional

utility’s managerial discretion to establish and oversee the policies for the utility. Id.

C&T Utilities also suggests adding subsection (d) to Section 51.13 in
consideration of smaller utilities that meet the definition of a major jurisdictional utility.
Id. 1t recommends adding the following language to the proposed subsection: “For major
jurisdictional utilities with 100 employees or less, the PUC shall accept reports that vary

from the elements specified in subsection (a).” Id. At 8.

C&T Utilities submits that utilities with 100 employees or less are not required to
submit workforce data under the EEOC requirements. /d. At 6. Additionally, they are
not subject to the SEC regulations and do not file the SEC’s Diversity Assessment
Report. Id. At 6-7. C&T Utilities contends that unlike the larger utilities who are
required to compile data for the EEOC and/or SEC, the PUC’s filing requirements are
unique and provide incremental obligations for C&T Utilities members. /d. At 7. While
those utilities covered by the EEOC and/or SEC reporting regime may have
comprehensive systems to solicit data from new and existing employees, smaller entities
may not have the same robust information. C&T Utilities thus urges the PUC to be

flexible in evaluating the reporting elements submitted by smaller utilities. Id.

20






