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(1) Agency LL’ Lu

Workers’ Compensation Appeal Board
Independent Regulatory

Review Commission
(2) Agency Number 12

Identification Number: 105 IRRC Number: 32 9
(3) PA Code Cite: 34 Pa. Code §1ll.13, 111.16, ill. 17, and III. 18

(4) Short Title: Special Rules of Administrative Practice and Procedure Before the Workers’
Compensation Appeal Board/Appeals

(5) Agency Contacts (List Telephone Number and Email Address):

Primary’ Contact: Kelly K. Smith, Ex. Dep. Chief Counsel; (717)787-4186; kellysmithpa.gov
Secondary Contact: Marsha A. Sajer, Chief Counsel; (717) 787-4186; msajerpa.gov

(6) Type of Rulemaking (check applicable box):

x Proposed Regulation D Emergency Certification Regulation;
D Final Regulation Certification by the Governor
fl Final Omitted Regulation Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The proposed amendments streamline the appeals process before the Workers’ Compensation Appeal
Board (WCAB) by requiring both parties to submit (or waive) briefs before an oral argument is scheduled;
and allowing oral argument to be conducted by means of telecommunications teclmology.

(8) State the statutory authority for the regulation. Include specific statutory citation.

The WCAB proposes these amendments under the authority contained in section 435(c) of the Workers’
Compensation Act (act) (77 P.S. § 991(c)), which directs the \VCAB to establish rules of procedure
“which are reasonable calculated to expedite the hearing and determination ofappeals to the board and
to insure full payment of compensation when due.” 77 P.S. § 991(c). Furthermore, Section 506 of the
Administrative Code of 1929 provides authority for the promulgation of rules and regulations for
departmental administrative board and stating: “[TJhe several departmental administrative boards and
commissions, are hereby empowered to prescribe rules and regulations, not inconsistent with law, for



the government of their respective departments, boards, or commissions . . . [andi the distribution and
performance of their business 71 P.S. § 186.

(9) Is the regu’ation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

No, this regulation is not mandated by any federal or state law or court order, or federal regulation.
However, Section 435(c) of the Workers’ Compensation Act, 77 P.S. § 99 1(c), requires the WCAB to
establish rules of procedure which are reasonably calculated to expedite the hearing and determination
of appeals to the board and to insure ftill payment of compensation when due. “ 77 P.S. § 991(c).

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantil the benefits as completely as
possible and approximate the number of people who will benefit

Currently, the WCAB schedules oral argument in every appeal from decisions of workers’ compensation
judges unless all parties waive oral argument and agree to submit the case on briefs (34 Pa. Code §111.13(b), 111.17(b)). Currently, oral argument is held before a “cold bench,” that is, before the parties’
briefs are received or reviewed by the WCAB. These oral arguments are very short, not transcribed, and
are held before the WCAB has the opportunity to become conversant with the facts and issues in the
case. As such, their contribution to the decision-making process is minimal. Travel by the WCAB
members also limits the time available to the WCAB to review and circulate decisions.

The amendments increase the value of oral argument to the adjudicative process and could reduce costs
to the WCAB and parties appearing before the \VCAB by allowing argument to be conducted through
telecommunications technology. Oral argument will be held after WCAB receives and reviews the
briefs, thus increasing their efficiency and value to the process. These amendments will reduce the
WCAB’s travel, lodging and WCAB costs associated with continually holding oral arguments at five
physical locations throughout the Commonwealth. This measure will also reduce the costs to the parties
for attorney time and travel to attend oral arguments.

The amendments will facilitate quicker disposition of appeals by requiring petitioners’ briefs to be
submitted within 30 days of filing of an appeal and respondents’ briefs to be filed within 30 days of
service of the petitioner’s brief, instead of the current practice of filing briefs after oral argument. The
filing of completed briefs by both the petitioner and respondent before oral argument will significantly
increase the productivity of oral arguments scheduled by ensuring that all parties are familiar with each
panics’ statement of the questions involved, the facts of the appeal, and the respective arguments.
Similarly, permitting the use of telecommunications technology to conduct oral arguments would allow
greater flexibility and eliminate the need to hold cases until the WCAB is next scheduled to be at a
location proximate to the parties or their attorneys, which in turn should result in a reduction in the time
required to process some appeals.

Any decrease in time to process an appeal will benefit all parties within the workers’ compensation
system. The average time for the WCAB to issue a decision was approximately 11.36 months in 2018,
12.28 months in 2019 and 11.92 months through the first two months of 2020. Although timeliness has
improved from 20151 when the average time to decision was closer to 15 months, the processing times



remain unreasonably long. The WCAB’s delay in issuing decisions can exact financial hardship on
claimants and is at odds with the timeliness dictates of the Workers’ Compensation Act.

(II) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

There are no applicable federal standards. Workers’ compensation is exclusively a state program.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsy1vanias ability to compete with other states?

Workers’ compensation is a matter of state law. Because the workers’ compensation statutes in each
state, and their implementing regulations and procedures, vary so widely across the country, there is no
useful way to compare Pennsylvania’s rules on oral appellate argument to any that may exist under other
state regimes. The subject matter of this proposed regulation relates purely to workers compensation
appellate procedure and not to substantive law, and thus has no bearing on Pennsylvania’s ability to
compete with other states.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

No.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The Department engaged in extensive public and stakeholder outreach during the drafting process. In
2017, the Department sought stakeholder input as to a proposal to amend the regulations to (I) require
both parties’ briefs to be submitted before making a decision to schedule oral argument and use the
briefs, not oral argument, to start the internal appellate review process; and (2) make oral arguments
discretionary with the WCAB where necessary to address novel or complex legal issues, as is the
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practice in other Commonwealth appellate courts. Stakeholder input was solicited through the Workers’
Compensation Committee of the Pennsylvania Bar Association and more widely from insurance
carriers, attorneys, third-party administrators and self-insured employers through the \Vorkers’
Compensation Automation and Integration System (WCAIS). which is the enterprise vehicle by which
all workers’ compensation claims are filed, adjudicated. appealed and managed. Every workers’
compensation employer, insurer (or self-insurer) and legal practitioner has access to and routinely uses
\VCAIS. In addition, the Department posted a general notice of the proposed regulations and the
rationale for them on its website, for which interested persons and organizations could submit
comments, and also posted notice on the WCAIS home page for all WCAIS users. More than 50
comments were received, the vast majority of them in favor of these changes. The Workers’
Compensation Rules Committee (established in 1978 by the Secretary of the Department of Labor &
Industry for the purpose of obtaining comment on procedural rules governing the practice of workers’
compensation) convened to provide input to the proposed oral argument procedures and approved the
proposed regulation. The proposed regulations were presented to and discussed with the PennsyLvania
Workers’ Compensation Advisory Council established under section 447 of the Workers’ Compensation
Act (77 P.S. § 1000.3) for its review and comment.

Following additional coordination with key stakeholders. the WCAB determined that the humanitarian
purposes of the Act were better served by continuing to offer oral argument in every’ appeal, unless
waived by the parties. In addition, (he WCAB wishes to make better use of telecommunications to
hirther streamline the appeal process. Accordingly, these proposed regulations provide for oral
argument, unless waived, at the earliest possible date following the close of the briefing schedule and
authorize oral argument by telephonic or electronic means.

The proposed amendments were presented to members of the Pennsylvania Workers’ Compensation
Advisory Council for review and comment on March 23, 2020. The Deputy Secretary’ for
Compensation and Insurance coordinated the regulatory’ amendments outlined in Annex A with
members oCthe Workers’ Compensation Rules Committee on April 24, 2020. The WCAB approved of
the proposed amendments on October 27, 2020.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

Because workers’ compensation claims and appeals resulting from such claims vary from year to year, it
is not possible to ascertain the exact types and number of individuals, business or small business that
will be affected by the regulation. However, the minimal procedural changes proposed to the WCAB’s
timing and conduct of appellate oral argument will have an insignificant effect except as to the WCAB
members and attorneys representing parties before the WCAB who will realize several benefits. The
amendments will improve case expediting and reduce costs to the WCAB and its staff by eliminating
delays, travel and related expenses associated with the scheduling and conducting of “cold bench” oral
arguments at a physical location in every case. Significant cost savings can be achieved through
conducting the arguments by telephone or other electronic means. Indirectly, these cost savings will
inure to self-insured employers or insurance companies retaining attorneys to handle workers’
compensation appeals on hourly charges. Attorneys handling appeals on a contingent basis should
directly benefit from the elimination of travel and other costs associated with in-person oral arguments.
The litigants will benefit from quicker decisions in appeals by eliminating the substantial period ofdelay
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inherent with holding cases for oral argument as prerequisite to any action being taken by the WCAB on
the appeal. For reference, in 2019 there were 172,756 workers’ compensation claims filed, involving
31,508 employers. Over 25,000 claims (25,455) were litigated, with approximately 1,200 appeals filed
to the WCAB in 2019.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

All Pennsylvania employers are required to have workers’ compensation coverage for their employees.
Therefore, as a technical matter, every Pennsylvania employer would need to comply with the
regulations. There are 340,000 employers in Pennsylvania of which approximately 85.7 percent have
fewer than 20 employees, 94.7 percent have fewer than 50 employees, and 97.7 percent have fewer than
100 employees. There are also approximately 5.2 million employees in Pennsylvania who, if filing
claims for workers’ compensation following an injury incurred on the job, will also need to comply with
this regulation. However, the proposed regulation merely establishes rules of procedure governing
briefing and oral argument before the WCAB. For reference, in 2019 there were 172.756 vorkers
compensation claims filed, involving 31,508 employers. Over 25,000 claims (25,455) were litigated,
with approximately 1,200 appeals filed to the WCAB in 2019. If the appeal rate stays about the same,
there will be about 1,200 claimants and 1,200 employers/insurers and their legal representatives who
appear before the WCAB annually who will need to comply with the regulations governing oral
argument before the WCAB.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

All parties will benefit through quicker decisions from the WCAB resulting from the ability to schedule
argument through the use of telecommunications technology and the required filing of briefs in advance
of oral arguments. Self-insured employers (which tend to be larger businesses) and insurance companies
should benefit from cost-savings related to the conduct of oral argument by telephone or video, to the
extent their attorneys are retained under an hourly-fee arrangement. Self-insured employers retaining
third-party administrators (TPAs) may indirectly receive the benefit of these cost savings depending on
how counsel fees are passed on under the agreement with the TPA. Insured employers (including small
business) theoretically could see reductions in insurance rates if insurance companies pass the savings to
their customers.

Attorneys handling appeals on a contingent basis should directly benefit from the reduction of travel and
other costs associated with in-person oral arguments.
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(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

As the proposed regulation merely modernizes the procedures regarding briefing and oral argument
before the WCAB, which are already requirements of the current regulations, any compliance burdens
are minimal. Realistically, the only compliance burden will be on workers’ compensation attorneys to
the extent that the briefing schedules will start with the WCAB’s acknowledgment of the appeal.
Additionally, attorneys requesting extensions on filing briefs must contact opposing counsel and report
their opponents’ position on the request to the WCAB. Both requirements are perceived to be minimal,
since briefs are provided for under the current rules, and desirable given the anticipated resulting
improvements in case processing and disposition. Therefore, the anticipated benefits in the form of
cost-reductions to both the WCAB and workers’ compensation attorneys and quicker case disposition
easily outweigh these minimal burdens. The WCAB perceives no adverse effect to the regulated
community. To the contrary, maintaining the status quo has resulted and will continue to result in
adverse effects yet little benefit. Under current regulations which mandate oral argument before a “cold
bench,” the benefit of oral argument is questionable in many cases. The WCAB currently does not have
the opportunity to review briefs before the argument. Rather, the petitioners brief is due on or before
the argument date, while the respondent’s brief is due 30 days after the argument. Moreover, the
petitioner commonly requests an extension of the briefing schedule at oral argument, which is expressly
permitted under the current regulations. (34 Pa. Code § 111.16(c)). The benefits of savings of time and
litigant resources detailed in paragraph 10 above outweigh the minimal burdens of compliance with the
new appellate briefing and argument procedures.

(19) Provide a specific estimate of the costs andlor savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Cost savings cannot be estimated with any degree of accuracy because the volume of workers’
compensation claims and appeals fluctuates from year to year. Thus, the proposed modernization of the
appellate briefing and oral argument rules cannot be quantified through legal, accounting or consulting
procedures. Although it is not possible to provide a specific estimate, the inherent costs savings
attendant to faster adjudications and the resultant certainty for the parties will generate cost savings.
The current system allows for longer periods of uncertainty and can require insurance carriers and self-
insured employers to pay benefits to which a claimant is ultimately not found to be entitled and then
seek reimbursement for those payments from the Supersedeas Fund established under the Workers’
Compensation Act. Prompt adjudication of workers’ compensation claims will benefit all stakeholders.
The proposed regulation enhances due process for the parties with no cost increase. However, the
benefits could be significant. Because some oral arguments will be scheduled via telecommunications
technology, the proposed procedures will also reduce travel costs for the members of the WCAB and the
legal representatives of the parties to the appeal.
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(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The WCAB has not projected any cost increase to local governments, including no increase in legal,
accounting or consulting costs. The per case savings may vary depending on the insurance and attorney-
fee arrangements entered into by local government units. A self-insured local government unit should
realize a direct cost saving if it retains workers’ compensation attorneys on an hourly basis. If it uses a
third-party administrator (TPA), any cost savings realized through reduced attorney charges will depend
on the specific legal cost arrangement with the TPA. If the local government unit procures workers’
compensation insurance through an insurance company, any savings would be dependent on the
insurance company passing them along to its customers. Consequently, specific estimates of cost
savings to local government are not available. The effect on local governments of the proposed
modernization of the appellate briefing and oral argument rules cannot be quantified through legal,
accounting or consulting procedures.

(21) Provide a specific estimate of the costs and/or savings to the slate government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

The regulation will require changes to WCAFS, the IT system that supports the workers’ compensation
system. The cost of the necessary upgrade is estimated to be a one-time cost of S700,000. Immediately.
the WCAB will realize cost savings from reduced travel and related expenses associated with scheduling
every case for oral argument at various physical locations throughout the Commonwealth. The WCAB’s
travel costs totaled nearly $60,000 in fiscal year 2018-2019. It is anticipated that travel expenses will be
reduced by the systematic improvements contained in the regulations, most significantly from the use of
telecommunications technology, but the Department currently lacks sufficient experience to quantify
such anticipated savings. Regardless of the cost or savings achieved, there is inherent value in
meaningful oral argument before the WCAB and providing due process to all litigants.

(22) For each of the groups and entities identified in items (1 9)-(2 I) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

The amendments do not create new papenvork requirements. The \VCAB’s staff will only have to
modil5i the existing acknowledgment letter to incorporate the new briefing schedule. Copies of the
WCAB’s current acknowledgment letters and argument notices are attached.

No particular form is required for requesting an extension on briefs, and a simple letter, including the
position of the opposing parties, will suffice. Requests for extension of time can be submitted through
the WCAIS system.

(22a) Are forms required for implementation of the regulation?

No new forms will be required. Existing forms may be modified slightly. Refer to paragraph 22.
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(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the
information required to be reported. Failure to attach forms, provide links, or provide a detailed
description of the information to be reported will constitute a faulty deliven’ of the regulation.

Copies of the current acknowledgment letter and scheduling notice forms are attached as indicated in
paragraph 22. They will be updated in WCAIS as indicated above upon publication of the final form
regulation in the PA Bulletin.
(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Costs and savings are too speculative to reliably quantify. However, as described above, costs will be
solely related to a one-time system upgrade and savings could be notable. The WCAB anticipates that
cost savings will be realized by both the regulated community and the state government through
leveraging telecommunication technology.

2019-2020 2020- 2021-2022 2022-2023 2023- 2024-2025
2021 2024

SAVINGS:

Regulated Community -0- -0- -0- -0- -0- -0-

Local Government -0- -0- -0- -0- -0- -0-

State Government unknown unknown unknown unknown unknown unknown

Total Savings

COSTS:

Regulated Community -0- -0- -0- -0- -0- -0-

Local Government -0- -0- .fJ.. 0- -0- .9..

State Government -0- $700,000 -0- -0- -0- -0-

Total Costs

REVENUE LOSSES: -0- -0- -0- -0- -0- -0-

Regulated Community -0- -0- -0- -0- -0- -0-

Local Government -0- -0- -0- -0- -0- -0-

State Government -0- -0- -0- -0- -0- -0-

Total Revenue Losses -0- -0- -0- -0- -0- -0-

(23a) Provide the past three year expenditure history for programs affected by the regulation.

Program 2016-2017 2017-2018 2018-2019 2019-2020
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Workers’ $2,797,393 $2,868,708 $2,925,834 $2,954,095
Compensation
Appeal Board

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(a) An identification and estimate of the number of small businesses subject to the regulation.
(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.
(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of

the proposed regulation.

This regulation will not have an adverse impact on small businesses.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, mhiorities, the elderly, small businesses, and farmers.

No special provisions have been developed to meet the particular needs of minorities, the elderly, small
businesses or farmers because none are warranted. The Worker’s Compensation Act establishes benefits
for all employees with work-related injuries without distinction as to age, race/ethnicity, or (in most
cases) occupation.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The WCAB did not consider alternative regulatory provisions, as the Department considers the proposed
rulemaking the least burdensome means of achieving the objective of streamlining the process for
handling of appeals before the WCAB, while ensuring due process for all parties.
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(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performance standards for small businesses to replace design or

operational standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

The WCAB did not conduct a regulatory flexibility analysis because the WCAB does not anticipate any
adverse impact on small businesses. The only compliance burdens to workers’ compensation attorneys
are minimal and easily outweighed by the anticipated cost savings and benefits realized through timely
decisions from the WCAB.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

Data is not the basis for this regulation. This regulation is intended to streamline the process and ensure
that oral argument is conducted on an equitable basis with full understanding of the issues before the
WCAB.

(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: 30 days

B. The date or dates on which any public meetings or hearings
will be held: N/A

C. The expected date of delivery of the final-form regulation: Winter 2021

D. The expected effective date of the final-form regulation: Upon publication of the
final form regulation in the Pennsylvania Bulletin
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E. The expected date by which compliance with the final-form
regulation will be required: Upon publication of the

final form regulation in the Pe,znsvh’ania Bulletin

F. The expected date by which required permits, licenses or other
approvals must be obtained: N/A

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The WCAB monitors appeals and regulations on a continuous basis. Additionally, the Department uses
a workers compensation rules committee, consisting of representatives appointed from the claimants
and employers bar, workers compensation judges, and WUAB commissioners, to study and
recommend changes to procedural regulations.

II



pennsylvania
DEPARTMENT OF LABOR & INDUSTRY

Acknowledqement Date:
Appeal Case:

Claim Number:

ACKNOWLEDGEMENT OF APPEAL

The Workers’ Compensation Appeal Board is in receipt of an Appeal filed on behalf of
Defendant/Employer from the decision of Workers’ Compensation Judge ***** in the above
captioned case. This Appeal will be listed for oral argument in in *****, You will be
notified later of the exact date, time and address of the hearing. Pursuant to Section 111.16
of the Special Rules of Administrative Practice and Procedures before the Workers’
Compensation Appeal Board, petitioner’s brief shall be filed at or before the time of the oral
argument. Respondent’s brief shall be filed 30 days after oral argument.

Interested Parties:

Claimant/Employee Claimant’s Attorney

Defendant/Employer Defendant’s Attorney

Insurer

Healthcare Provider

Healthcare Professional

Associated Recipients:

Additional Defendants:

Department of Labor and Industry I workers’ compensation Appeal Board
1171 S cameron Street km 120B I Harrisburg, PA 17104

Phone: 717-783-7838 I Fax: 717-772-0343 I Email: ra-Ii-wcab@pa.gov I www.dli.pa.gov

Auxiliary aids and services are available upon request to individuals with disabilities.
Equal Opportunity Employer/Program
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pennsyLvania
DEPARTMENT OF LABOR & INDUSTRY

Notice Appeal Case:
Date:

Notice of Hearing and Brief Schedule

A hearing has been scheduled for the above case by the Workers’ Compensation Appeal Board.

Date:

Time:
Room:

Location:

Briefs shall be filed in accordance with Rules 111.13 and 111.16 of the Board, if applicable.

Brief Parties Appeal Number Brief Status j Brief Due Date
(Defendant’s Attorney) - Appellant Pending

(Claimant’s Attorney) - Appellee I Pending

Department of Labor and Industry I Workers’ Compensation Appeal Board
1171 S Cameron Street Rm 12DB Harrisburg, PA 17104

Phone: 717-783-7838 I Fax: 717-772-0343 I Email: ra-li-wcab@pa.gov I wwwdli.pa.gov

Auxllian aids and sen%ces are available upon request to individuals with disabilities.
Equal Opportunity Employer/Program
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PROPOSED RULEMAKING

Title 34. Labor and Industry
Part VII. Workers’ Compensation Appeal Board

Chapter 111. Special Rules of Administrative Practice and Procedure Before the
Workers’ Compensalion Appeal Board

Subchapter B. Appeals.

The Workers’ Compensation Appeal Board (WCAB) proposes to amend Subchapter B
(relating to Appeals) of Chapter 111 (relating to Special Rules of Administrative Practice and
Procedure Before the Workers’ Compensation Appeal Board), as set forth in Annex A, to
streamline the disposition of appeals to the WCAB.

Stal Wary A uthority

The WCAB proposes these amendments under the authority contained in section 435(c) of
the Workers’ Compensation Act (act) (77 P.S. § 991(c)), which directs the WCAB to establish
rules of procedure “which are reasonable calculated to expedite the hearing and determination of
appeals to the board and to insure Ml payment of compensation when due.” 77 P.S. § 991(c).
Furthermore, Section 506 of the Administrative Code of 1929 provides authority for the
promulgation of rules and regulations for departmental administrative board and stating: “[T]he
several departmental administrative boards and commissions, are hereby empowered to prescribe
rules and regulations, not inconsistent with law, for the government of their respective
departments, boards, or commissions... [and) the distribution and performance of their business.

71 P.S. § 186.

Background

The WCAB is a departmental administrative board pursuant to section 401 of the act (77
P.S. § 701). It is established under sections 202, 207.1, 503 and 2208 of the Administrative Code
of 1929(71 P.S. § 62, 67.1, 183 and 568). The WCAB voted to adopt the proposed amendments
in Annex A on October 27, 2020.

The WCAB’s regulations currently require oral argument in all appeals and cross appeals
unless the parties agree to submission on briefs. 34 Pa. Code § § 111.13(b) (relating to Processing
of Appeals and Cross Appeals) and 111.17(a) (relating to Oral Argument). Moreover, these
regulations currently require the petitioner’s brief to be filed at or before the date of the oral
argument, while the respondent’s brief is due 30 days after oral argument. 34 P& Code § 111.16(a),
(b) (relating to Briefs’. content and form and time for filing). The petitioner generally is the party
seeking to review a ruling or decision by a workers’ compensation judge, while the respondent is
the party or parties in whose favor the matter was decided by the judge. 34 Pa. Code § 111 .3(a)
(definitions of Petitioner and Respondent).



The current briefing and oral argument requirements significantly delay the consideration
and disposition of appeals. Oral arguments are scheduled more frequently in major population
areas and less frequently in other areas. As a result, there is greater delay in processing appeals
from petitioners in less-populated areas where oral arguments are only held two or three times a
year. Consequently, the appeal is not placed in line for decision until after the oral argument and
the receipt of briefs. Under current practice, the WCAB’s rules hirther permit oral request for
extensions of the petitioner’s brief at oral argument, 34 Pa. Code § 111.16(c), thereby facilitating
additional delay in ease processing. Any decrease in time to process an appeal will benefit all
parties within the workers’ compensation system. The average time for the WCAB to issue a
decision was approximately 11.36 months in 2018, 12.28 months in 2019 and 11.32 months
through the first nine months of 2020. Although timeliness has improved from 2015, when the
averagc time to decision as closer to 15 months, the processing times remain unreasonably long.
The V/CAB’s delay in issuing decisions can exact financial hardship on claimants and is at odds
with the timeliness dictates of the Workers’ Compensation Act.

The present requirement for in-person oral argument in every case increases the WCAB’s
travel, lodging and meal expenses, as well as the parties’ expenses to the extent that they or their
attorneys must attend the arguments. Prior to the COVID-19 pandemic, the WCAB conducted
seven argument sessions a year in Philadelphia; six in Pittsburgh, Harrisburg and Scranton; and
three in Erie. Most of these sessions are for multiple days. The WCAB’s travel costs for fiscal
year 2018-2019 totaled nearly $60,000. The developments in communication and computer
technology, and the experience using that technology during the pandemic, have reduced the need
for the WCAB members to meet in-person to hear arguments, discuss pending cases, 01 circulate
decisions for signature.

Compliance with Executive Order 1996-1

The WCAB engaged in extensive public and stakeholder outreach during the drafting
process. In 2017, the Department of Labor and Industry (Department) sought stakeholdcr input as
to a proposal to amend the regulations to (1) require both parties’ briefs to be submitted before
making a decision to schedule oral argument and use the briefs, not oral argument, to start the
internal appellate review process; and (2) make oral arguments discretionary with the WCAB
where necessary to address novel or complex legal issues, as is the practice in other
Commonwealth appellate courts. Stakeholder input was solicited through the Workers’
Compensation Committee of the Pennsylvania Bar Association and more widely from insurance
carriers, attorneys, third-party administrators and self-insured employers through the Workers’
Compensation Automation and Integration System (WCAIS), which is the enterprise vehicle by
which all workers’ compensation claims are filed, adjudicated, appealed and managed. Every
workers’ compensation employer, insurer (or self-insurer) and legal practitioner has access to and
routinely uses WCAIS. In addition, the Department posted a general notice of the proposed
regulations and the rationale for them on its website, for which interested persons and
organizations could submit comments, and also posted notice on the WCAIS home page for all
WCATS users. More than 50 comments were received, the vast majority of them in favor of these
changes. The Workers’ Compensation Rules Committee (established in 1978 by the Secretary of
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the Department of Labor & Industry for the purpose of obtaining comment on procedural rules
governing the practice of workers’ compensation) convened to provide input to the proposed oral
argument procedures and approved the proposed regulation. The proposed regulations were
presented to and discussed with the Pennsylvania Workers’ Compensation Advisory Council
established under section 447 of the Workers’ Compensation Act (77 P.s. § 1000.3).

In 2019, following additional coordination with key stakeholders, the WCAB determined
that the humanitarian purposes of the Act were better served by continuing to offer oral argument
in every appeal, unless waived by the parties. In addition, the WCAB wishes to make better use
of teleconmiunications to further streamline the appeal process. Accordingly, these proposed
regulations provide for oral argument, unless waived, at the earliest possible date following the
close of the briefing schedule and authorize oral argument or by telephonic or electronic means.
The proposed regulations were also presented to members of the Pennsylvania Workers’
Compensation Advisory Council for review and comment on March 23, 2020. The Deputy
Secretary for Compensation and Insurance coordinated the regulatory amendments outlined in
Annex A with members of the Workers’ Compensation RuLes Committee on April 24, 2020. The
WCAB voted to adopt the proposed amendments in Annex A on October 27, 2020.

Purpose

The proposed amendments ensure that oral argument will he conducted after briefs are
submitted, rendering argument more meaningfrl for the parties, as the WCAB will have a better
understanding of the issues at the time of argument. The proposed amendments also permit
arguments to be conducted by telephone or other electronic means, giving the WCAB the
flexibility to timely schedule arguments regardless of the location of the parties. These changes
will streamline the processing and disposition of appeals, reduce the time for decision in some
cases, and achieve cost savings to both the WCAB and the parties.

Affected Persons

The persons affected by the proposed amendments include the WCAB’s members and
staff, attorneys practicing before the WCAB, and parties to appeals filed with the WCAB. The
parties in workers’ compensation cases include injured employees, possibly their dependents in
the case of a fatal injury, self-insured employers, employers typically represented by workers’
compensation insurance companies, and the Department’s Bureau of Workers’ Compensation
representing special funds created under the act.

Fiscal Impact

The proposed amendments are designed to reduce costs, through reduced travel costs and
litigation expenses, and will not result in increased costs to the public or private sectors. Because
the workers’ compensation system is funded through assessments on workers’ compensation
insurance carriers and self-insured employers, any savings realized in the administration of the
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system may result in savings to the regulated community through lowered assessments. See
Section 446 of the Workers’ Compensation Act; 77 P.S. § 1000.2 (creating the Workers’
Compensation Administration Fund and providing for maintenance of the fund through an annual
assessment).

Summary ofProposed Rulemaking

§ 111.13. Processing of Appeals and Cross Appeals.

A minor amendment to this section clarifies that the WCAB will issue a briefing schedule
upon receipt of an appeal or cross appeal.

§ 111.16. Briefs: Content and Form and Time of Filing.

The proposed amendments to this section address the time for filing briefs. This section is
amended to require that the petitioner’s brief be filed within 30 days of the acknowledgement of
receipt of appeal by the V/CAB, unless subsequent or cross appeals are filed. In the ease of
subsequent or cross appeals, the WCAB will issue a revised briefing schedule. The respondent’s
brief will be due 30 days after service of the petitioner’s brief, or the due date of petitioner’s brief,
unless there are subsequent or cross appeals. A request for an extension of time to file a brief must
indicate the other parties’ position as to the request. This section is also amended to permit the
WCAB to direct the filing of a supplemental brief.

The proposed amendments require that briefs filed with the WCAB include a summary of
the argument, not to exceed one page. Other requirements are renumbered for clarity.

§ 111.17. Oral Argument

The amendments to this section authorize oral argument to be conducted by telephone or
other electronic means. This section is also amended to provide that argument will be scheduled
following the close of the briefing schedule.

§ 111.18. Decisions of the WCAB.

This section is amended to delete current subsection (b), which consists of an obsolete
reference to section 441 of the Administrative Code of 1929 (71 P.S. § 151). Section 441 (relating
to the Workmen’s Compensation Appeal Board) was repealed through the Act of Nov. 9, 2006,
P.L. 1362, No. 147, and replaced by section 401.2 of the Act, 77 P.S. § 710.1 (relating to Workers’
Compensation Appeal Board). Current subsections (e) and (d) respectively are re-lettered as
subsections (b) and (c) in light of this deletion.

Reporting, Record-Keeping and Papens’ork Requirements
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The proposed amendments do not requite any new forms, and thus do not impose any
additional reporting, recording or paperwork requirements on either the Commonwealth or the
regulated community. The existing forms used by the WCAB to acknowledge appeals, notify’
parties of briefing requirements, and oral argument may require minor modification since briefs
are due before any oral argument and oral argument may be conducted by teleconference or other
electronic means.

Sunset Date

A sunset date is not appropriate for this proposed rulemaking. The V/CAB will periodicafly
monitor this proposed rulemaking and submit amendments as needed.

Effective Date

These proposed amendments will be effective on publication of the final-form regulation
in the Pennsylvania Bulletin.

Contact Person

Interested persons are invited to submit written comments, suggestions or objections
regarding the proposed rulemaking to Kelly K. Smith, Executive Deputy Chief Counsel, 651 Boas
Street, Harrisburg, PA 17121, fax (717) 787-1303, kel1ysmithpa.gov within 30 days after
publication of this proposed rulemalcing in the Pennsylvania Bulletin.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on February 16,
2021 the Department submitted a copy of this proposed rulemaking and a copy of a Regulatory
Analysis Form to the Independent Regulatory Review Commission (IRRC) and to the
Chairpersons of the I-louse and Senate Labor and Industry Committees. A copy of this material is
available to the public upon request.
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Under section 5(g) of the Regulatory Review Act, IRRC may convey any comments,
recormnendauons or objections to the proposed rulemaking within 30 days of the close of the
public comment period. The comments, recommendations or objections must speci’ the
regulatory review criteria which have not been met. The Regulatory Review Act specifies detailed

procedures for review, prior to final publication of the rulemaking, by the Department, the General

Assembly and the Governor of comments, recommendations or objections raised.

Workers’ Compensation Appeal Board

Fiscal Note:
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Annex A

Title 34. Labor and Industry
Part VII. Workers’ Compensation Appeal Board

Chapter III. Special Rules of Administrative Practice and Procedure Before the
Workers’ Compensation Appeal Board

Subchapter B. Appeals.

§ 111.13. Processing of appeals and cross appeals.

(a) Upon receipt of an appeal or a cross appeal, the Board will acknowledge

receipt to all parties.

(b) The Board will, in addition to acknowledging receipt of the appeal or

the cross appeal, establish [the] a briefing schedule and indicate that the

appeal and the cross appeal will be scheduled for oral argument unless

all parties agree to submission of the case on only briefs or record.

(c) Subsections (a) and (b) supersede I Pa. Code § 33.31 (relating to

service by the agency).

* * * * *

§ 111.16. Briefs: content and form and time for filing.

(a) A brief on behalf of a petitioner shall be filed with the Board [at or

before the date of oral argument. If oral argument is waived, petitioner

shall file a brief] within 30 days of the date of the Board’s



acknowledgment of receipt of the appeal as set forth in § 111.13

(relating to processing of appeals and cross appeals). In the event

subsequent appeals or cross appeals are filed, the Board will issue

revised briefing schedules.

(b) A brief on behalf ofa respondent shall be filed with the Board within

30 days after [oral argument] service of the petitioner’s brief, or,

where petitioner fails to timely file a brief, within 30 days of the

date the petitioner’s brief was to be filed. [Otherwise, the respondent

shall file a briefwith the Board within 60 days of the date of the Boards

acknowledgment of receipt of the appeal as set forth in § 111.13.] In

the event subsequent appeals or cross appeals are filed, the Board

will issue a revised briefing schedule.

(c) The Board may direct the filing of a supplemental brief.

[(c)]{4Upon written request of a party directed to the [Secretary of the] Board

[or upon oral request at the time of oral argument], and with notice to

all parties, the Board may extend [or shorten] the time for filing of the

party’s brief only for good cause shown. A party shall [present] file a

request to extend [or shorten] the time for filing a brief [at or] before
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the date set for filing that party’s brief The request shall indicate the

position of the other parties with respect to the request.

[(d)]LclBriefs not filed with the Board in accordance with the schedule in this

section or as modified by the Board under subsection ([c]d) will not be

considered and will result in disposition of the appeal without further

notice or consideration of the brief of the party failing to comply with

these deadlines or schedule.

[(e)]fflBriefs, except as otherwise allowed, shall consist of the following

items, separately and distinctly set forth:

(1) A short statement of the questions involved.

(2) A statement of the facts by the petitioner, or counterstatement of

the facts by the respondent.

(3) A summary of the argument, not to exceed one page.

14) The argument.

[(4)] {)_A short conclusion setting forth the precise relief sought.

[(5)] ffi) A proof of service as specified in § 111.12(e) (relating to filing,

service and proof of service) insofar as applicable.

[(f) An original brief shall be filed.]
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(g) Briefs shall be served on all parties.

(h) Subsections (a)--(g) supersede I Pa. Code § 31.15, 33.37, 35.212 and

35.221 and also supersede 1 Pa. Code Chapter 35, Subchapter F

(relating to briefs).

§ 111.17. Oral argument.

(a) The Board will schedule oral argument in every appeal or cross appeal

unless all parties to the appeal or the cross appeal, upon receiving the

acknowledgment of appeal or cross appeal, indicate that no oral

argument is requested, or that it is waived.

(b) The Board will hear oral argument on appeals and cross appeals

according to a schedule prepared in advance for each calendar year.

Oral argument [will] may be conducted in Harrisburg, Philadelphia and

Pittsburgh [and in] or other Locations [throughout] in this

Commonwealth, or by telephonic or electronic means, as the Board

may [schedule, or, as is appropriate in the Board’s judgment]

determine.

(c) Oral argument will be scheduled at the earliest possible date [pursuant

to the schedule as established by the Secretary of the Board] following

the close of the briefing schedule.
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(d) [Parties shall be advised] The Board will notify parties of the

scheduliiw of oral argument as far in advance as possible of the [date

of oral] argument [by the acknowledgment of appeal or cross appeal as

specified in § 111.13(b) (relating to processing of appeals and cross

appeals)] date.

(e) Oral argument shall consist of a presentation, including rebuttal, if

necessary, by the petitioner and respondent.

(f) A petitioner or respondent represented by counsel need not be present

at oral argument.

(g) Oral argument may be conducted before one or more members of the

Board.

(h) Subsections (a)--(g) supersede I Pa. Code § 33.51, 35.204, 35.2 14 and

35.221.

§ 111.18. Decisions of the Board.

(a) The decision of the Board on an appeal and a cross appeal shall be

issued as promptly as possible following oral argument or the receipt

of briefs, whichever occurs later.
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[(b) Decisions of the Board on an appeal shall be issued under section 441

of The Administrative Code of 1929 (71 P.S. § 15fl.

(c)] fjDecisions of the Board will be served on all parties and the judge from

whose decision the appeal was taken.

[(d)] fç subsections [(a)--(c)] (a) and (b) supersede 1 Pa. Code § 31.13,

31.14, 35.201--35.207 and 35.226.
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a
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF LABOR AND INDUSTRY

February 16, 2021

George ID Bedwick, Chairman
Independent Regulatory Review Commission
333 Market Street, 14th Floor
Harrisburg, PA 17101

Re: Notice of Proposed Rulemaking
Workers’ Compensation Appeal Board
34 Pa. Code, Part VII, Chapter 111; No. 12-105

Dear Chairman Bedwick:

Enclosed is a proposed rulemaking package consisting of a Face Sheet,
Preamble, Annex A and Regulatory Analysis Form and two attachments.

The Workers’ Compensation Appeal Board is submitting this rulemaking to
amend Part VII, Chapter 111 of 34 Pa. Code to update the procedures under which
appeals of decisions of Workers’ Compensation Judges are briefed and argued to
the Workers Compensation Appeal Board.

Written comments, recommendations or objections should be directed to
Kelly K. Smith, Executive Deputy Chief Counsel, 651 Boas Street, lO Floor,
Harrisburg, PA 17121, telephone no. (717) 787-4186, email address:
kellysmith@oa.gov.

The Department’s staff will provide your staff with any assistance required to
facilitate your review of this proposal.

Sincerely,

SFrioni,tt
Chairman

cc w/encl: Jennifer Berrier, Acting Secretary
The Honorable Meg Snead, Secretary of Planning and Policy
Robert V. O’Brien, Executive Deputy Secretary
Scott Weiant, Deputy Secretary for Compensation and rnsurance
Neil Cashman, Director of Legislative Affairs
Julia Grubbs, Policy Director
Kelly K. Smith, Executive Deputy Chief Counsel

WORKER’S COMPENSATION APPEAL BOARD
PTAU PLACE, SUITE 206 I 301 WOOD STREET I PITtSBURGH, PA 15228

Ph: (412) 531-2680 I Fax: (412) 566-1469



Stephen Hoffman

From: Kratz, Eric <ekratz@pasen.gov>
Sent: Tuesday, February 16, 2021 9:37 AM
To: Bulletin; kathy.benton@pasenate.com; Erwin, Noah
Cc: Willard, Wendy (Ll-OCC); Martin, Megan; DeLiberato, Vincent C. (LRB); AJ. Mendelsohn
Subject: RE: Electronic Delivery - Proposed Regulation 12-105 to Senate Standing Committees

Received. Thank you.

From: Bulletin <bulletin@palrb.us>
Sent: Tuesday, February 16, 2021 9:34 AM
To: Kratz, Eric <ekratz@pasen.gov>; kathy.benton@pasenate.com; Erwin, Noah CNoah.Erwin@pasenate.com>
Cc: Willard, Wendy (Ll-OCC) <wwillard@pa.gov>; Martin, Megan (OS) <mtmartin@os.pasen.gov>; DeLiberato, Vincent C.
(LRB) <vdeliberato@palrb.us>; A.J. Mendelsohn <amendelsohn@palrb.us>
Subject: Electronic Delivery - Proposed Regulation 12-105 to Senate Standing Committees
Importance: High

® CAUTION: External Email 11

Good Morning:

We have attached PRM No. 12-105 from the Department of Labor and Industry.
Please confirm receipt of this email by replying to all.

Thank you.
The Pennsylvania Code & Bulletin Office

FEB t6 2021

Independent Regulatory
Review Commission
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Stephen Hoffman

From: Benton, Kathy <Kathy.Benton@pasenate.com>
Sent: Tuesday, February 16, 2021 10:08 AM
To: Bulletin; Kratz, Eric; Erwin, Noah
Cc: Willard, Wendy (Ll-OCC); Martin, Megan; Vincent Deliberato; AL Mendelsohn
Subject: RE: Electronic Delivery - Proposed Regulation 12-105 to Senate Standing Committees

Received, thank you(

From: Bulletin <bulletin@palrb.us>
Sent: Tuesday, February 16, 2021 9:34 AM
To: Kratz, Eric <ekratz@pasen.gov>; Benton, Kathy <Kathy.Benton@pasenate.com>; Erwin, Noah
<Noah.Erwin@pasenate.com>
Cc: Willard, Wendy (Ll-OCC) <wwillard@pa.gov>; Martin, Megan cmtmartinos.pasen.gov>; Vincent Deliberato
<vdeliberato@palrb.us>; Al Mendelsohn <amendelsohn@palrb.us>
Subject: Electronic Delivery - Proposed Regulation 12-105 to Senate Standing Committees
Importance: High

• EXTERNAL EMAIL.

Good Morning:

We have attached PRM No. 12-105 from the Department of Labor and Industry.
Please confirm receipt of this email by replying to all.

Thank you.

The Pennsylvania Code & Bulletin Office

This message and any attachment may contain privileged or confidential information intended solely for the use
of the person to whom it is addressed. If the reader is not the intended recipient then be advised that fonvarding,
communicating, disseminating, copying or using this message or its attachments is strictly prohibited. If you
receive this message in error, please notify the sender immediately and delete the information without saving
any copies.

FEB 162021

Independent Regulatory
Review Commission
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TRANSMITTAL SHEET FOR REGULATIONS SUBJECT TO THE
REGULATORY REVIEW ACT

I.D. NUMBER: 12-105

SUBJECT: WCAB Hearings - Special Rules of Practice and Procedure - Appeals

AGENCY: DEPARTMENT OF LABOR AND INDUSTRY

TYPE OF REGULATION

Proposed Regulation

Final Regulation FEB 112021

Final Regulation with Notice of Proposed Rulemaking Omitted Independent Regulatory
Review Commission

120-day Emergency Certification of the Attorney General

120-day Emergency Certification of the Governor

Delivery’ of Tolled Regulation
Vjth Revisions ( ) Without Revisions

FILING OF REGULATION

DATE SIGNATURE DESIGNATION

HOUSE COMMITTEE - LABOR AND INDUSTRY

Z Jb’U1 111 MAJORITY CHAIR Jim Cox
• ‘ii Iv I

I ilk/Il j4J I: MINORITY CHAIR Gerald Mullerv
• -

SENATE COMMITTEE -

MAJORITY CHAIR__________________

MINORITY CHAIR__________________

INDEPENDENT REGULATORY REVIEW COMISSION

ATrORNEY GENERAL (for Final Omitted only)

LEGISLATIVE REFERENCE BUREAU (for Proposed only)



Stephen Hoffman

Bulletin <bulletin@palrb.us>
Tuesday, February 16, 2021 12:14 PM
Willard, Wendy (Ll-OCC)
[External) RE: Documents for publication - Proposed Regulation 12-105

Thank you!

Wendy K. Willard I AG
Office of Chief Counsel
PA Department of Labor and Industry
651 Boas Street, 10th Floor I Harrisburg, PA 17121
Phone (717) 346-1191 I Cell (717) 503-1675

FEB 162021

iricrnrdrlt P€0UIatOVV

From:
Sent:
To:
Subj ed:

ATTENTION: Tins email message is fl-out an extenial sender. Do nor open links or attachments front unknown
sources. To report SUSpiCIOUS email, forward the message as an attachment to CWOFASPAMpa.gov.

Received. Thank you, Wendy!
Corinne

From: Willard, Wendy (LI-OCC) <wwillard@pa.gov>
Sent: Tuesday, February 16, 2021 12:06 PM
To: Bulletin <bulletinpalrb.us>

Cc: Leah Brown <lbrown@palrb.us>; Willard, Wendy (Ll-OCC) <wwillard@pa.gov>
Subject: Documents for publication - Proposed Regulation 12-105
Importance: High

Please confirm that you have received the above documents for publication of Proposed Regulation 12-105. The
Preamble and Annex A are attached in PDF and Word versions.

Also, please confirm date of publication.
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