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(l)Agency: Department of Environmental Protection FEb 25 2021
(2) Agency Number: 7 Independent Regulatory

Identification Number: 545 Review Commission

IRRC Number: 3245

(3) PA Code Cite: 25 Pa. Code Chapters 87, 88, 89, and 90

(4) Short Title: Water Supply Replacement for Coal Surface Mining

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Laura Griffin, 717.783.8727, laurgriffipa.gov
Secondary Contact: Jessica Shirley, 717.783.8727, jesshirleypa.gov

(6) Type of Rulemaking (check applicable box):

H Proposed Regulation H Emergency Certification Regulation;
Final Regulation H Certification by the Governor

fl Final Omitted Regulation H Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

This final-form rulemaking addresses inconsistencies between the ComrnonweaIths surface coal mining
program and Federal requirements relating to water supply replacement so that the Commonwealth may
maintain primary regulatory authority over coal mining operations. This rulemaking also aligns the
language regarding water supply replacement for anthracite and bituminous surface mining with
underground coal mining to the extent allowed by statute and ensures that the regulations are othenvise
consistent with State law and Department practice. These measures will provide clarity to mine owners
and operators regarding compliance standards for water supply replacement and protect the rights of
water supply owners and users.

(8) State the statutory authority for the regulation. Include specific statutory citation.

This final-form rulemaking is authorized under the authority of Section 5 of The Clean Streams Law
(35 P.S. § 691.5); Sections 4(a) and 4.2 of the Surface Mining Conservation and Reclamation Act (PA
SMCRA) (52 P.S. § 1396.4(a) and 1396.4b); Section 3.2 of the Coal Refuse Disposal Control Act
(52 P.S. § 30.53b); Section 7(b) of the Bituminous Mine Subsidence and Land Conservation Act (52 P.S.
§ 1406.7(b)); and Section 1920-A of The Administrative Code of 1929 (71 P.S. § 510-20).



(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

Required Consistency of the Coni,no;iueulth’s Minine Pro rc:rn wit/i Federal Lint
In order for the Commonwealth to maintain primary regulatory authority over coal mining activities in
Pennsylvania, the Commonwealth must maintain a Federally-approved State program in accordance with
the requirements of The Federal Surface Mining Control and Reclamation Act of 1977 (30 U.S.C.A.
§ 1201—1 328) (Federal SMCRA), and with “rules and regulations consistent with regulations issued by
the Secretary.” See 30 U.S.C.A. § 1253(a)(1) and (7).

By letter dated December 18, 1998, the Department submitted a proposed amendment to its coal mining
regulatory program to the Office of Surface Mining Reclamation and Enforcement (OSM) for its review
and approval. In May 2005, OSM approved most of the amendment specific to the replacement of water
supplies affected by surface coal mining activities but did not approve certain provisions. This final-
form rulemaking reconciles the outstanding unapproved portions of the program amendment, makes
water supply replacement obligations consistent with Federal law, and incorporates concepts currently
described in technical guidance documents in order to make those concepts enforceable as regulation.

The disapproved portions of the program amendment related to water supply replacement include both
statutory and regulatory’ sections as follows:

Section 4.2(fl(4) of PA SMCRA, 52 P.S. § 1396.4b, was not approved, because it allowed for final bond
release when there is an outstanding water supply replacement order. See 30 CFR 938.12(c)(1).
Sections 87.119(i) and 88.107(i) were not approved for the same reason. See 30 CFR 938.l2(c)(7).

Sections 87.1, 88.!, defining ‘de minimis cost increase”, and sections 87.11 9(a)( I)(v). 88.1 07(a)( I )(v)
(requiring that a restored or replaced water supply shall not result in more than a “de minimis cost
increase” to operate and maintain) were not approved because the Federal regulations require that no
additional costs be passed along to the water supply owner. See 30 CFR 938.12(c)(4)-(5).

Sections 87.119(a) and 88.107(a) were not approved to the extent that they did not include a requirement
to provide a temporary replacement water supply. See 30 CFR 938.12(c)(5). Further, they allowed for
the replacement supply to be of a lesser quantity and quality than the premining water supply. See 30
CFR 938.1 2(c)(5). The Federal definition of “replacement water supply” at 30 CFR 701.5 includes a
reference to temporary replacement water supplies.

Sections 87.11 9(a)(3) and 88. 107(a)(3) were not approved because they allowed for persons with an
ownership interest in the water supply to waive the requirements to restore or replace the water supply.
The basis for the disapproval was the definition of “replacement water supply” at 30 CFR 701.5, which
provides for a waiver only in the limited circumstance where the water supply is not needed for the land
use as it exists at the time olthe loss and that there is a demonstration that a “suitable alternative water
source is available and could be feasibly developed.” See 30 CFR 938.12(c)(5).

Sections 87.119(g) and 88.107(g) provides for operators to recover costs in the event that an operator
successftifly appeals a Department order to restore or replace a water supply, were not approved by
OSM. OSM did not approve these regulations because section 4.2(Q(5) of PA SMCRA, which provided
the statutory authority for these regulations, was repealed in 2000 and replaced with 27 Pa.C.S. § 7708
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(related to costs for mining proceedings). Therefore, no remaining statutory authority existed to support
the regulations. See 30 CFR 938.12(c)(6) and 70 FR at 25484.

Rcqnred Consistency of the Commonwealth’s A’fil?i122’ Proranz wit/i State Lan’
This final-form rulemaking also ensures consistency with State law. The following provisions address
regulatory’ gaps or lack of clarity issues under PA SMCRA:

Amendments to Sections 87.1 and 88.1 revise the definition of”water supply” to explain that soil
moisture is not a water supply. The term “water supply” connotes a specific water resource (e.g.. a well
or spring). Soil moisture, on the other hand, is more appropriately regulated under separate Department
provisions requiring that mining activities are conducted to minimize disturbance to the prevailing
hydrologic balance. See 25 Pa. Code § 87.101(a) and 88.291(a). These provisions also add a definition
of “water supply owner” that includes landowners and water supply companies to reflect terminology
used in Section 4.2(f) of PA SMCRA. See 52 P.S. 1396.4brn.

Amendments to Sections 87.47 and 88.27 clarify the regulations by using the defined term “water
supply”: requiring that the permit application must include calculations regarding the cost of potential
replacement; and stating that the Department will give advance notice to water supply owners and water
supply users whose water supplies are identified as potentially affected.

Sections 87.119a(a) and 88.107a(a) clarify the requirements related to sampling, laboratory analysis and
notice to water supply owners and water supply users.

Sections 87.119a(b) and 88.107a(b) clarify that obligations to restore or replace an affected supply are
applicable for any effect to a water supply, even if the effect is minimal, and that operators or mine
owners must restore water supplies to meet reasonably foreseeable uses of the existing supply, not only
existing uses of the supply.

Sections 87.1 19a(fl and 88.107a(Q — clarifying the concepts of “adequate quality” and “adequate
quantity” of the replacement supply to more closely mirror the statutory language under Section 4.2(fl(l)
of PA SMCRA. This includes clarif’ing that an operator must, under certain circumstances, replace an
affected supply with a supply that is of better quality than PennsyLvania Safe Drinking Water Act
standards (35 P.S. § 750.1 —750.20).

Sections 87.1 19a(g) and 88. 107a(g) clarii the procedure for determining operation and maintenance
(“O&M”) costs of a replacement supply, and that operators or mine owners must cover O&M costs in
perpetuity because the obligation attaches to the land, not to the current water supply owner. See, e.g.,
Carlson Mining v. DER, 1992 EHB 1401, 1412-16 (Oct. 29, 1992).

Sections 87.1 19a(h) and 88.107a(h) clarify O&M requirements in situations when the current water
supply owner and/or water supply user releases the obligation pursuant to a settlement agreement with
the operator or mine owner that complies with the regulations and clarifies that an operator may cover
O&M responsibilities for multiple water supplies under one bond.

Sections 87.ll9atj) and 88.107a(j) clarify the statutory presumption of liability in PA SMCRA and the
available defenses to the presumption. This presumption does not exist in Federal law.
Sections 87.1 19a(l) and 88.107a(l) adds an additional provision that nothing in these regulations would
prevent a mine owner or operator from pursuing other legal remedies should they incur costs in restoring
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or replacing a supply and later determine that some other party was responsible for the pollution or
diminution of the water supply.

The duration of time for which an operator is required to pay Operation and Maintenance (O&M) costs
for water supply replacements is an issue that has been challenged before the EHB in the past. See, e.g.,
Car/son Mining i’. DER, 1992 EBB 1401; Bztfft and Landis i’. DEl?, 1990 EHB 1665; and Lang at ciL v.
DEP, 2003 EBB 145. The EHB has explained that operators’ obLigation to pay costs ispennanent. A
replacement supply which costs more to operate and maintain than the previous supply does not meet the
requirements in PA SMCRA for adequate quantity and quality. The obligation has been described by the
EBB, in both Ru/fr and Car/so,,, as “ad infInitum” unless the current owner executes a valid settlement
that releases the operator from obligation for continued payment as provided in the amended subsections
(g)(4) and (h)(1).

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation, Describe who will benefit from the regulation. Quantil’ the benefits as completely as
possible and approximate the number of people who will benefit.

This final-form rulemaking is needed to resolve inconsistencies between existing Department regulations
and Federal requirements, which will allow the Commonwealth to maintain primary’ regulatory authority
over coal mining activities. The final-form rulemaking will also codi’ mine operator responsibilih’ that
exists under State law and as articulated in Department policy documents. Surface coal mine operators
and mine owners were previously using technical guidance documents (Water Supply Replacement cuid
Compliance (# 562—4000—101), Increased Operation cuuucI Maintenance Costs of Replacement JJ?iter
Supplies (on A/I Coal and Suufhce Noneoa/ Sites) (# 562-4000—102), and Water Supply Replacement and
Permitting (#563-2112-605)) for information on water supply replacement procedures and how to
calculate any additional O&M costs. This regulation would provide for codification of those procedures.

There are two groups that will benefit from this final-form regulation. The operators and mine owners of
approximately 400 surface coal mining businesses will benefit from the documentation of the water
supply replacement requirements in the regulatory format, eliminating any ambiguity as to their
responsibilities. Additionally, water supply owners and water supply users in the counties that have coal
surface mining activities will benefit from the regulation as it will ensure a fair replacement ofaffected
water supplies to support existing and reasonably foreseeable uses of that supply.

(Ii) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

The Federal standards do not include the following provisions that exist in this final-form rulemaking:

1. Rebuttable Presumption. Section 4.2(fl(2) of PA SMCRA presumes that a surface coal mine operator
or mine owner is responsible for affecting a water supply by diminution or degradation if the supply is
within 1,000 feet of affected mining area. This provision currently exists in the regulations, but the final
rulemaking hirther clarifies the requirement, especially regarding how an operator or mine owner may
rebut the presumption and what other requirements would apply in those situations.

2. Reimbursement of costs for the water supply owner. If the water supply owner or water supply user
replaced the supply prior to establishing that the mine operator was at fault or prior to the operator
providing a suitable replacement, the final-form rulemaking allows for a reimbursement of reasonable
costs to the water supply owner. The rulemaking will provide the operator with a means to dispute any
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costs beyond what would be required for a standard replacement. Federal law does not have an
equivalent requirement for reimbursement, but OSM agreed in previous communication with the
Department that this reimbursement was an adequate means for the operator to achieve the purpose of
FederaL SMCRA to accept responsibility for a replacement of a water supply.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

As a result of the Federal requirements, all coal mining states have similar minimum requirements for
water supply replacement. The replacement and O&M cost provisions applied across the slates means
that Pennsylvani&s regulations are comparable to other coal mining states, and there are no significant
differences in costs to be met by operators who may affect water supplies in Pennsylvania compared to
other states. Other potential differences in the regulations of other stales (such as a presumption of
liability) are the result of variability in each state’s implementing legislation, which may reflect different
ways of achieving the minimum Federal requirements.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

This final-form rulemaking will not affect existing or proposed regulations of other State agencies as it is
specific only to water supplies affected by surface coal mining activities, which are not regulated by any
other agencies.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (‘Small business”
is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The history of this final-form rulemaking is rooted in a program amendment to OSM from 1998. At that
time, the Department proposed to revise several of the coal mining regulations. During that process,
there were many opportunities for public comments on water supply issues through the OSM notices, the
Department program changes, and discussions with trade and advisory groups.

Prior to OSM’s conditional approval of certain water supply provisions in 2005, the Department held six
open-house public meetings in May and June of 2004 intended to gather comments and suggestions
regarding existing regulations and policies governing the replacement of private water supplies lost,
diminished or degraded by mining activities. These meetings were held at Department facilities across
the State after invitation letters were sent to all parties of interest, including individual property owners
who were known to have experienced past water supply problems. Also, news media alerts were issued
to promote these meetings. The issues raised at these meetings included items regarding responsibility
for water supply impacts, reimbursement for replaced supplies, the rights of water supply owners to
information supplied by the mining operators, correct characterization of the existing supply and
reasonably foreseeable uses of the supply, and various other suggestions for improving the program to
benefit those who have lost their water supply as a result of mining activities. The Department evaluated
these suggestions in conjunction with the 2005 conditional approval from OSM, and ultimately included
several concepts resulting from these meetings in this rulemaking.
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The Department also collaborated with the Mining and Reclamation Advisory Board (MRAB), which is
composed of representation from anthracite surface mine operators, the Pennsylvania Coal Alliance, the
Pennsylvania Anthracite Council, the County Conservation Districts, the Citizens Advisory Council, the
Pennsylvania House of Representatives, and the Pennsylvania Senate to develop the proposed
rulemaking. Policy changes to the surface mining program regarding water supply replacement were
discussed at the MRAB’s Regulatory, Legislative and Technical (RLT) committee meeting of January
2005 in response to concerns from the Pennsylvania Coal Association (PCA). The committee made
various recommendations regarding O&M costs calculations and payments, and replacement of a water
supply to a quality and quantity necessary for current and reasonably foreseeable uses.

Concepts for this rulemaking were discussed with the MRAB beginning on October 19, 2017, during a
meeting of the full board. On January 11,2018, an outline of the proposed changes was presented in a
meeting of the RLT committee. Comments were provided by the Committee. On April 19, 2018, draft
language and responses to previous comments were presented to the Committee. The Committee
supplied verbal and written comments on this draft, some of which were incorporated into the proposed
rulemaking. The RLT Committee recommended proceeding with the proposed rulemaking at the April
19, 2018, meeting and advised the MRAB of their recommendation also on this date. The MRAB was
presented with the draft language on July 19, 2018, and requested a revised draft reflecting minor
changes to the proposed language for clarity. In ifidher consultation with the RLT Committee on
October 11,2018, additional revisions were incorporated. The MRAB voted to concur with the
Department’s recommendation that the proposed rulemaking move forward in the regulatory process on
October 25, 2018. Subsequently, additional clarifications and modifications were made to further
conform with certain provisions to State and Federal law.

Two comments were received during the public comment period, which was open from November 2,
2019, to December 2, 2019: David Sumner on behalf of IRRC, and Melissa W. Marshall, Esq. on behalf
of the Mountain Watershed Association. Two minor changes were made to the final rulemaking in
response to these comments. The RLT committee reviewed the proposed minor changes from the
proposed to the final-form rulemaking and, on March 16. 2020, recommended the MRAB adopt the
changes and proceed with the final-fbrrn rulemaking. At its April 2, 2020, meeting, the MRAB voted to
concur with the Department’s recommendation that the final-form rulemaking move forward in the
regulatory process.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

All surface coal mining operations, which include approximately 400 operators that are mostly small
businesses, are required to comply with water supply replacement regulations.

They will be affected by the regulation if they conduct mining activities that will potentially affect or do
affect nearby public or private water supplies. Underground operators already comply with provisions
under 25 Pa. Code Chapter 89. However, surface mine operators are following many policies and
procedures outlined in several Department technical guidance documents that explain Federal
requirements and other developments in State law generated by the Pennsylvania Environmental Hearing
Board and Pennsylvania courts. This final-form rulemaking codifies these developments into the
Department’s regulations. Therefore, operators are already familiar with most of the concepts presented.
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The final-form rulemaking includes one new requirement to provide temporary water in certain
circumstances. The District Mining Offices report about 20 complaints related to water supply
replacement issues are received each year. As was practiced prior to this rulemaking, the operator
identifies potential supplies that could be affected by its mining activities as part of the permit application
process. In many cases, the operator or mine owner replaces these supplies before the owner is adversely
affected and/or replaces the supply in a manner that does not require Department intervention. The
Department anticipates that operators and mine owners will continue to take these preventative measures,
which will reduce the likelihood that the requirements for these regulations, including cost for temporary
water supplies, wiLl be invoked.

(16) List the persons, groups or entities, including small businesses that will be required to comply with
the regulation. Approximate the number that wilL be required to comply.

All surface coal mining operations are required to comply with the water supply replacement regulations.
This includes the operations run by approximately 400 businesses in Pennsylvania, most of which are
considered small businesses under Pennsylvania law.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

The revisions incorporated in this final-form rulemaking will resolve inconsistencies between the
Commonwealth’s Surlhee Coal Mining Program and Federal requirements relating to water supply
replacement so that the Commonwealth may maintain primary regulatory’ authority over coal mining
activities in this Commonwealth. The rulemaking also codifies mine operator and mine owner
responsibility that exists under State law and as articulated in Department policy documents.

The consolidation of requirements into the surface mining chapters of the regulations promotes greater
public understanding of these rights and responsibilities. Both water supply owners and surface coal
mine operators will benefit by having these requirements in the mining regulations published in the
Pennsylvania Code instead of in Department policy documents as it will provide additionaL clarity to
mine operators regarding compliance standards for water supply replacement and protect the rights of
water supply owners and users who may have their water supplies affected by surface coal mining
activities. In particular, the final-form rulemaking now clarifies that ifa water supply is presumed to be
affected by mining, the owner of that supply is entitled to a temporary water supply, saving them a
potential cost of possibly S 1,000 to 52,000 until the supply is restored.

The Department surveyed the District Mining Offices for information regarding water supply
replacement as was discussed in the response to Question #15. The responses showed that claims for
water supply replacement in association with surface mines are low in number per year and are usually
easily resolved between the water supply owner and mine operator. This final-form rulemaking outlines a
process to ensure that water losses are anticipated in advance to the reasonable extent possible so that the
water user is spared excessive inconvenience and interruption to the supply and that operation and
maintenance cost agreements can be determined fairly and concluded expediently.
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(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

The final-form rulemaking is likely to have no impact on existing costs for the Department, the industry
or for water supply owners or water supply users as most of the requirements included in this rulemaking
already existed because of Federal requirements or developments in State law and were already
explained through Department policy. While it will likely have no impact on existing costs, the final-
form rulemaking will provide a benefit for mine operators by codifying the mine operator responsibility
that exists under State law and as articulated in Department policy documents, ultimately providing
clarity to mine operators regarding compliance standards for water supply replacement. It will also
benefit and protect the rights of water supply owners and users who may have their water supplies
affected by surface coal mining activities and will ensure a fair replacement of such affected water
supplies to support existing and reasonably foreseeable uses of that supply.

The only cost that may arise as a result of the final-form rulemaking could be the result of the new
requirement for operators to provide temporary water supplies. However, to the extent that an operator or
mine owner would incur a cost, they would already incur those costs regardless of whether this
requirement was included in Chapters 87 and 88, because it is how the Department currently interprets
and enforces Section 4.2(1) of PA SMCRA. The Department currently requires the provision of
temporary water supplies under the same circumstances described in the rulemaking by relying on the
Departments enforcement authority to issue orders to operators tinder the appropriate circumstances.
Furthermore, the Department anticipates this will be rare in light of the low frequency of water supply
complaints and because operators will continue to take certain measures in advance of mining to replace
water supplies they anticipate will be impacted.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The final-form rulemaking is likely to have no impact on existing costs to the regulated community.
Because the requirements included in this rulemaking were already implemented via existing law, none
of the new or revised requirements will likely increase or decrease costs to the operator.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

There are no compliance costs or savings associated with this final-form rulemaking that would impact
local governments.
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(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

No implementation costs or savings are anticipated from this final rulemaking for state government, as
most of the regulatory changes reflect existing law and Department policy predicated largely on Federal
standards.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

No additional statements or copies are applicable.

(22a) Are forms required for implementation of the regulation?

One new form and three existing forms will be required for implementation of the regulation.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the information
required to be reported. Failure to attach forms, provide links, or provide a detailed description of
the information to be reported will constitute a faulty delivery of the regulation.

A new form - Water Supply Settlement Agreement and Release — will be published in conjunction with
this final rulemaking. This form existed for water supplies related to underground mining, and it was
modified to suit the surface mining provisions. A draft of this form is attached.

There are three existing forms for the calculation of operation and maintenance costs and consent to a
lesser supply that relate to the implementation of this regulation:

• Cost Comparisons and Bond Calculation for Existing and Replacement Supplies:
http:Hwww.dcpureenportsuite.pa.us’ehbran1GetFolder?FoldcrlD=3014

• Consent to Lesser Water Supply Agreement:
http://www.depurecnporLstate.pa.us!elibran’!GctFolder?FolderlD=3004

• Abandonment of Water Supply Agreement 5600-FM-BMPOI II:
http:I/www.dcpurccnport.statc.pa.us1ekbran/GetFolder?FoldcrlD=2963 (Note: This form was revised
slightly to remove the “de minimus” language. The revision is attached.)

The Department also anticipates minor revisions to the application for surface coal mining activities in
response to this rulemaking regarding water supply information.

• Bituminous Surface Mine Permit Application 5600-PM-BMPO3L1:
http:flwww.dcpurcenort.state.pa.us’clibran’!GctFoldcr?FolderlD=3757

• Anthracite Surface Mine Permit Application 5600-PM-BMP0343:
http://www.dcpureenport.state.pa.us/elibrary/GctFolder?FoIderlD=37 11
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(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year ‘ear Year Year Year

SAVINGS: S $ S S S S

Regulated Community SO SO SO SO SO SO

Local Government SO SO SO SO SO SO

State Government SO SO SO SO SO SO

Total Savings SO SO SO SO SO SO

COSTS:

Regulated Community SO SO SO SO SO SO

Local Government SO SO SO SO SO SO

State Government SO SO SO SO 50 50

Total Costs SO SO $0 SO SO SO

REVENUE LOSSES:

Regulated Community SO SO SO SO SO SO

Local Government SO SO SO 50 50 50

State Government SO $0 SO SO SO 50

Total Revenue Losses 50 $0 SO SO SO $0

(23a) Provide the past three-year expenditure history for programs affected by the regulation.

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(a) An identification and estimate of the number of smail businesses subject to the regulation.

There are approximately 400 surface coal mining operators that are mostly small businesses that

Program FY -3 FY -2 FY -1 Current Fl’
2018 2019 2020 2021

Coal Mining 523,876,588 524.225,013 S26.348. 138 S’S 793319
. (Not Final—As ofProgram (Final) (Final)

Nov. 25, 2020)
(budget for fl 2021)

Note: This is based on Note: This is based on Note: This is based on
the Title V grant the Title V grant the Title V grant Projected. based on
expenditures on a expenditures on a expenditures on a Title V grant request
Federal FY basis. Federal FY basis. Federal FY basis.
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will be required to comply with water supply replacement regulations.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation of
the report or record.

There are no projected reporting, recordkeeping or other administrative costs anticipated for
compliance with the final-form rulemaking.

(c) A statement of probable effect on impacted small businesses.

This final-form rulemaking will not have an adverse impact on small businesses, because this
rulemaking predominantly LargeLy codifies existing law. To the extent that the rulemaking
includes a new requirement for operators to provide a temporary supply to water supply owners
or water supply users whose water supply has been impacted by the mining operations, operators
would already incur those costs regardless of whether this requirement was included in Chapters
87 and 88, because it is how the Department currently interprets and enforces Section 4.2(f) of
PA SMCRA. The Department currently requires the provision of temporan’ water supplies under
the same circumstances described in the miemaking by relying on the Departments enforcement
authority to issue orders to operators under the appropriate circumstances.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.

Less costly alternatives would place the cost of temporary replacement in whole or in part on the
water supply owner or water supply user, which would not be consistent with the provision of PA
SMCRA that places a presumption of liability on the operator or mine owner, nor the requirement
that the operator restore or replace a supply impacted by mining activities.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

This final-form rulemaking is not anticipated to affect any particular groups. However, the regulations do
take into consideration the reasonably foreseeable uses of the land to provide a replacement water supply
that will be suitable for future uses that the land can reasonably support. This would be important, for
example, where a water supply that previously sened livestock or an agricultural use could resume use
of a replacement supply in the future to the capacity that the land was intended to support.

(26) Include a description of any alternative regulatory’ provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

There are no feasible alternative regulatory provisions. No non-regulatory options were available as
these changes are required to maintain the program under the Federal standards and developments in
State law. For these amendments, the Department crafted the least burdensome option for various
specific items while assuring they were still in compliance with the existing statutes and case law.
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(27) In conducting a regulatory flexibiLity analysis, explain whether reguLatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small businesses;
d) The establishment of performance standards for small businesses to replace design or operational

standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

There are no feasible alternatives to the final-form rulemaking. These changes are required to maintain
the program under the Federal standards and developments in State law. The Federal standards and state
law apply to all coal mine operators regardless of size. For these amendments, the Department crafted
the least burdensome option for all operators related to various specific items while assuring they were
still in compliance with the existing statutes and case law.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics. reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in a
searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

The basis for this regulation was to comply with Federal and State law. No data was used.

(29) Include a schedule for review of the regulation including;

A. The length of the public comment period; N/A

B. The date or dates on which any public meetings or hearings
will be held: N/A

C. The expected date of delivery of the final-form regulation; quarter 1 2021

D. The expected effective date of the final-form regulation: quarter 2 2021

E. The expected date by which compliance with the final-form
regulation will be required: Quarter 22021

F. The expected date by which required permits, licenses or other
approvals must be obtained: jA

12



(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Department will continue to closely monitor these regulations for their effectiveness and recommend
updates to the Board as necessary.

13
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DEPARThEM’ OF ENVIRONMEFfTAL COMMONWEALTH OF PENNSYLVANIA
PROThCUON DEPARTMENT OF ENVIRONMENTAL PROTECTION

BUREAU OF MINING PROGRAMS

MODEL SMCRA WATER SUPPLY
SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (“Agreement”) is entered into on this

_________

day of

20 between the Operator and the Water Supply Owners listed below.

Operator: Address:

Water Supply Owner(s): List everyone with an ownership interest in the water supply which is the subject of this
Agreement.

Name: Name: 4 \
Address: Address:

4
WHEREAS, the Water Supply Owners own surface property located in ‘1. F Township,

County, Pennsylvania, and described in Deed Book Volume

___________,

Page

in the

___________________________

County Recorder’s Office (the “Property”).

*

__

WHEREAS, the Operator operates the - Mine located in

________________

Township,

______________________________

County, Mining Permit No.

_____________.

The Operator [has mined/will

be mining] beneath and/or adjacent to the Property during the period from approximately

_______________________

20 through

_____________________

20 . {Provide further description of the specific mining activities

covered by this Agreement}. -

- K
WHEREAS, the water supply which is the subject of this Agreement (the “Water Supply”) is located on the

Property and is a t.
‘1%

‘‘‘ (describe nature of the

Water Supply, e.g., spring or well). The Water Supply is identified as sample point

__________________________

in

the Operator’s mining permit application.

WHEREAS, the Surface Mining Conservation and Reclamation Act (SMCRA) 52 P.S. § 1396.4b, and the
regulations in 25 Pa. Code Ch. 87, provide certain rights to surface land and water supply owners relating to impacts
of surface coal mining operations on water supplies, and these rights include the following:

(i) A mining operator must promptly restore or replace a water supply if the operator’s mining activities cause
contamination, interruption, or a decrease of that water supply;

(B) A mining operator must restore or replace an affected water supply at the operator’s expense;

(Hi) The replacement water supply must be of adequate quantity and quality for the purposes served by the original
water supply as well as the reasonably foreseeable uses of the original water supply;

(iv) The operator must pay for all operation and maintenance costs of the replacement water supply that exceed
the operation and maintenance costs of the original water supply;

(v) The water supply owner’s access to and control over the replacement water supply must be equivalent to the
access and control the owner had over the original water supply;

—1—
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(vi) A replacement water supply cannot require excessive maintenance, or be less reliable or less permanent
than the original affected water supply.

(WHEREAS, in anticipation of the possibility that the Operator’s surface mining activities will result in
contamination, diminution or interruption of the Water Supply, the Operator and the Water Supply Owners have agreed
to a settlement, as provided for in this Agreement, of the Water Supply Owners’ potential claim for a replacement water
supply. Except for the Operator’s obligations provided for in this Agreement, the Water Supply Owners have agreed
to release the Operator of any further obligations under SMCRA to restore or replace the Water Supply.) (Use this
paragraph for a pre-mining agreement.)

OR

{WHEREAS, the Water Supply Owners have experienced contamination, diminution or interruption of the Water
Supply which the Water Supply Owners believe to have occurred as a result of the Operator’s surface coal mining
activities described above. The Operator and the Water Supply Owners have agreed to a settlement of all the Water
Supply Owners’ claims under SMCRA with respect to restoration or replacement of the Water Supply, as provided for
in this Agreement. As part of this settlement, the Water Supply Owners have agreed to release the Operator from any
further obligations under SMCRA with respect to restoration or replacement of the Water Supply.} (Use this paragraph
for a post-mining agreemenL)

NOW THEREFORE, in consideration of the foregoing and of the mutual promises and undertakings of the parties
as set forth in this Agreement, and with the intention of being legally bound, the parties agree as follows:

1. This Agreement is entered into pursuant to (SMCRA) 52 P.S. § 1 396.4b and regulations in 25 Pa. Code Ch.
87, and applicable principles of common law and equity.

2. In consideration of the sum of

_______________________________________________

dollars (S
the receipt of which is hereby acknowledged by the Water Supply Owners, [and in consideration of the actions [to be
taken, or taken], by or on behalf of the Operator to restore or replace the Water Supply as follows:] {describe specific
actions to be taken in addition to payment which have been agreed upon, or an agreement that operator will take no
further actions to restore or replace after payment of monetanj sum described in this paragraph), the Water Supply
Owners hereby acknowledge full satisfaction by the Operator of all obligations relative to restoration or replacement of
the Water Supply, including the payment of increased operation and maintenance costs. The Water Supply Owners
understand and agree that the remedies provided to them according to this Agreement satisfy all the Water Supply
Owners’ rights under SMCRA, and the applicable regulations, concerning restoration or replacement of the Water
Supply.

4. The Water Supply Owners hereby release the Operator, its successors, assigns and agents from any and
all liability and demands of any kind whatsoever related to restoration or replacement of the Water Supply.

5. The Water Supply Owners acknowledge that the release granted by this Agreement is given in exchange for
the compensation provided by the Operator pursuant to this Agreement.

6. m)r&oase of the SMCRA water supply restorationlreplacomont rights given by the Water Supply
Owners in this Agreement shall have a term of no more than thirty five (35) years. The release granted by this
Agreement is limited to effects on the Water Supply caused by the surface mining activities specifically described in
this Agreement.

7. The Water Supply Owners agree to execute and deliver any documents that may be required by the
Pennsylvania Department of Environmental Protection or any other regulatory agency or court to verify that the matters
covered by this Agreement have been fully and amicably resolved. They also agree to cooperate to the extent
necessary with the Operator in obtaining the termination of any legal or administrative proceedings related to the
matters covered by this Agreement.

8. In the event that the Water Supply Owners sell, lease, or otherwise transfer any interest in the Property, the
Water Supply Owners shall disclose in the transfer documents and include in any deed a recital of this Agreement and
the release contained in this Agreement. [The Water Supply Owners shall not disclose the amount of any monetary
payment made as part of this Agreement.] (This statement on confidentiality of the monetary amount is optional.)

-2-
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9. In conjunction with the signing of this Agreement, the Water Supply Owners shall execute and deliver to the
Operator a Memorandum of Agreement which will summarize the terms of this Agreement and describe the release
granted to the Operator by this Agreement. The Memorandum of Agreement shall be recorded by the Operator in the

_____________________________

County Recorders Office within thirty days of its execution.

10. The Water Supply Owners represent that they are the only persons or entities who have any legal interest
in the Water Supply and that they are the only persons or entities with any claims for restoration or replacement of the
Water Supply. [The Water Supply Owners each represent and declare that he or she is a United States citizen who is
not a foreign person for United States tax purposes.] {This statement on U.S. citizenship is optionaL)

11. All the covenants, representations, consents, waivers and agreements contained herein shall be binding
upon and inure to the benefit of the parties and their heirs, successors and assigns.

12. This Agreement shall be governed in all respects in accordance with the laws of the Commonwealth of
Pennsylvania.

1 3. This Agreement contains the entire settlement agreement and release of the parties and there are no other
understandings, representations or warranties, oral or written, pertaining to the subject matter of this Agreement.

14. Any modification or amendment to the terms or provisions of this Agreement shall be valid and effective only
if made in writing and duly executed on behalf of the parties or their respective heirs, successors or assigns.

15. The Water Supply Owners hereby acknowledge that they have executed this Agreement voluntarily and with
the full authority to do so, after having had advice, or the opportunity to have advice, of legal counsel, and being fully
aware of the respective rights and obligations of the parties to this Agreement.

-3-
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement or have caused it to be executed by
their respective duly authorized representatives or officers as of the date written above.

The Water Supply Owner(s) The Operator
(Each owner sign and print their name under the
signature.)

Name: (insert name of Company)

Name: Name:

Name: Title:

Name:

Title:

ACKNOWLEDGEMENT

STATE OF
ss

COUNTY OF

On this, the

_______

day of

_________________,

20

_____,

before me, the undersigned Notary, personally
appeared

(Name(s))

known to me (or satisfactorily proven) to be Vie person(s) whose name(s) is/are subscribed to this instrument, and who
acknowledged that (he, she or they) have executed the same and desire it to be recorded.

e
IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

(SEAL)_____________________________________ My Commission Expires:
Notary Public

-4-



5600-FM-BMPO4I-1 -40)2043 COMMONWEALTH OF PENNSYLVANIA

nns”Ivania DEPARTMENT OF ENVIRONMENTAL PROTECTION

DEPArnMENTCFENVIRONMENTa Miff- BUREAU OF MINING PROGRAMS
PROTECIION

ABANDONMENT OF WATER SUPPLY AGREEMENT

Directions: This form is to be Used when the landowner intends to abandon or has abandoned the water supply
permanently due to abandonment of the residence, or abandons the water supply because of the availability of an exisUng
alternate water supply. For wording in brackets [], underline the correct choice or choices and draw a line through the other
choices. Draw a line through any other parts of this agreement that do not apply.

Operator:

Name:

_______________________________________________

Address:

___________________________________

Water Supply Owner(s): List everyone with an ownership interest in the water supply.

Name:____________________________________________ Name:

___________________________________

Address:

_____________________________________________

Address:

___________________________________

1. The operator has [proposed to mine/mined] at the

__________________________

mine in

____________________

Township,

____________________________

County, Permit No.

___________________________________________

2. The water supply for

___________________________

is a [spring/well/other]

_______________________________

)]
identified as sample point

_________________________________

in the permit application.

3. The users of the water supply are:

_________________________________________________________________

4. (A) By signing this consent form, the landowner understands and acknowledges that the Surface Mining
Conservation and Reclamation Act (the Act) and the rules and regulations of the Department require:

(i) That a surface mining operator replaces the landowner’s water supply, if the operator’s mining
activities cause contamination, interruption, or a decrease of that water supply;

(ii) That the surface mining operator replace the affected water supply at the operator’s expense;

(Hi) That the replacement water supply be of adequate quantity and quality for the purposes served by
the original water supply and its reasonably foreseeable uses;

(iv) That the replacement water supply cannot require excessive maintenance;

(v) That the operator reimburse the landowner for all future increase in operation and maintenance
costs for the replacement water supply that exceed the operation and maintenance costs of the affected
water supply-by—more than $60 pcr year and mcrc than 15% of the coct to operate and maintain the
or4ginat-supply;

(vi) That the landowner’s access to and control over the replacement water supply is equivalent to the
access and control the landowner had over the affected water supply.

-r

(B) In signing this consent form, the landowner agrees to give up the rights identified in A.

5. The water supply [will be/has been] [contaminated, lost, diminished or interrupted] by the
mining at the mine.

6. The owner [intends to abandon/has abandoned] the water supply permanently due to the [availability of an
existing alternate supply/abandonment of the use of the residence.]

7. This agreement shall be governed by, construed, interpreted and enforced in accordance with the laws of
the Commonwealth of Pennsylvania.
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8. Any modification or amendments to the terms and provisions of this Agreement shall be valid and effective
only if and when made in writing and duly executed on behalf of the parties hereto.

9. The deed for the property, which the water supply is for, is recorded in Book No.
No.

____________

in_____________________ County.

__________

Page

BY THE WATER SUPPLY OWNERS (Please read carefully):

I hereby waive my full legal right of any claim of diminution in the quantity and quality of the abandoned water supply as
described above under paragraph 4 or for any loss of the supply. I also waive any claim to have the water supply restored
or replaced as required by law.

I/we the owner(s) of the affected water quality voluntarily and knowingly execute this agreement.

BY THE OPERATOR:

I hereby agree to implement the terms of this agreement.

Name: Date
Title:

CORPORATE SEAL

DateName:
Title:

IN.

‘1
1. \

,, . /

Name: Date Name Date

-2-
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ACKNOWLEDGEMENT

STATE OF

COUNTY OF ss

On this, the________ day of

__________

20

______

, before me, the undersigned Notary, personally appeared

(Name (s))

known to me (or satisfactorily proven) to be the person whose name is subscribed to this instrument, and who

acknowledged that

______________________

executed the same and desire it to be recorded.
(he, she orthey)

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

(SEAL)

_________________________________________

My Commission Expires:
Notary Public (Date)

STATE OF
as

COUNTY OF

On this, the day of__________ , 20 , before me, the undersigned Notary, personally appeared

(Name (5))

known to me (or satisfactorily proven) to be the person whose name is subscribed to this instrument, and who

acknowledged that

_____________________

executed the same and desire it to be recorded.
(he, she or they)

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

(SEAL)

_________________________________________My

Commission Expires:

________________________

Notary Public (Date)

This instrument has been recorded in______________________________

County, Pennsylvania, this

_______

day of

_________________________________

(year), at Book

______________________

, Page(s)

__________

(Signed) + (Print Name)

(Seal)

-3-
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Notice of Final Rulemaking
Department of Environmental Protection

Environmental Quality Board
j25 Pa. Code Chapters 87, 88, 89 and 90J

Water Supply Replacement for Coal Surthce Mining

The Environmental Quality Board (Board) amends 25 Pa. Code Chapters 87—90, to read as
set fbrth in Annex A. This final rulemaking has the following purposes: to ensure compliance
with Federal requirements and developments in Stale law; provide consistency, where possible,
with water supply replacement regulations relevant to underground mining; and codify existing
practices developed by the Department of Environmental Protection (Department).

This order was adopted by the Board at its meeting of November 17, 2020.

A. Ef/ictiie Date

This final—fhrm rulemaking will be eiThctive upon publication in the Pe,insi/i’ania Bit//cf in.

B. Contact Petsotis

For further inibmiation, contact Sharon l-lill, Environmental Group Manager, Bureau of
Mining Programs, Rachel Carson State Office Building, P.O. Box 8461, Harrisburg. PA 17105—
8461, (717) 787—5015; or Christopher Minolt, Assistant Counsel, Bureau of Regulatory Counsel,
P.O. Box 8464, Rachel Carson State Office Building, Harrisburg, PA 17105-8464, (717) 787-
9372. This final-form rulemaking is available on the Department’s web site at www.dep.pa.gov
(select “Public Participation.” then “Environmental Quality Board”).

C. Statiiton’ :Iiitlioflly

The final—form rulemaking is authorized under the authority of section 5 of The Clean Streams
Law (35 P.S. § 691.5): sections 4(a) and 4.2 of the Surface Mining Conservation and
Reclamation Act (PA SMCRA) (52 P.S. § 1396.4(a) and 1396.4b); section 3.2 of the Coal
Refuse Disposal Control Act (52 P.S. § 30.53b); section 7(b) ofthe Bituminous Mine Subsidence
and Land Conservation Act (52 P.S. § 1406.7(b)); and section 1920-A ofThe Administrative
Code of 1929 (71 P.S. § 5 10-20).

D. BacAgrou;u/ and Pinpose

This final—fhrm rulemaking addresses inconsistencies between the Commonwealths Surface
Coal Mining Program and Federal requirements relating to water supply replacement so that the
Commonwealth may maintain primary regulatory authority over coal mining activities in this
Commonwealth. This final-form rulemaking also aligns the language regarding water supply
replacement for anthracite and bituminous surfhce mining with underground coal mining to the
extent allowed by statute and ensures that the regulations are otherwise consistent with State law
and Department practice. These measures will provide clarity to mine owners and operators



regarding compliance standards for water supply replacement and protect the rights of water
supply owners and users.

P equbed CvucLvte,,ev v/the Co,nniouueulth c Mining P,vgran: it’ll/i Federal Lan

The Federal Surface Mining Control and Reclamation Act of 1977 (30 U.S.C.A. § 1201—
1328) (Federal SMCRA) “establish[ed] a nationwide program to protect society and the
environment from the adverse effects of surface coat mining operations. See 30 U.S.C,A.
§ 1202(a). Federal SMCRA authorizes the Secretary of’ the Interior, through the Office of
Surface Mining Reclamation and Enforcement (OSM). to administer the programs fhr
controlling surface coal mining operations, and to review and approve or disapprove state
programs far controlling the same. See 30 U.S.C.A. 121 1(c)( 1).

Federal SMCRA allows a state to assume jurisdiction over the regulation of surface coal
mining and reclamation operations if the state can administer that program according to Federal
standards. See 30 L.S.C.A. § 1253. When a state program is approved by OSM. the state
achieves ‘primacy’ over the regtilation of its surface coal mining program. The Commonwealth
achieved primacy in 1982. See 17 FR 33050. 33076 (July 30, 1982). To maintain its jurisdiction
over regulation of coal surface mining activities, the Commonwealth must maintain n state
program in accordance with the requirements of Federal SMCRA. and with “Riles and
regulations consistent with regulations issued by the Secretan.” See 30 U.S.C.A. § l253(a)( 1)
and (7).

State laws must be consistent with the provisions of Federal SMCRA. see 30 USC.A.
§ 1255(a). and any provision of state law that provides for more stringent land use and
environmental controls and regulations shall not be construed to be inconsistent with Federal
SMCRA. See 30 U.S.C.A. § 1255(b). In other words, a state program must be at least as
effective as the requirements in Federal SMCRA hut may be more stringent.

Coal Aiming Reguluroui Piogiwn Ainenduie;;rs I? eqzib’ed hr OS 1

By letter dated December 18. 1998. the Department submitted a proposed amendment of the
Commonwealths approved Coal Mining Regulaton’ Program (Program) to OSM for review and
approval. The proposed amendment covered various aspects ol’the Program and consisted of
both statuton changes to PA SMCRA as well as regulations under 25 Pa. Code Chapters 86—
90, In Mny 2005. OSM approved this Program amendment with certain exceptions (2005 OSM
conditional approval). OSM approved most of the amendment specific to the replacement of
water stipplies affected by mining activities hut did not approve certain provisions. The
disapproved portions of the Program amendment related to water supply replacement include
both statutory and regulatory sections as follows:

Section 4.2(fl(4) of PA SMCRA was not approved. because it allowed for final bond release
when [here is an outstanding water supply replacement order. See 30 CFR 038.1 2(c)( 1) (relating
to state statutory, regulatory, and proposed program amendment provisions not approved).
Sections 87.119(i) and 88.107(i) (relating to hydrologic balance: water rights and replacement)
were not approved for the same reason. See 30 CFR 938,12(c)(7).
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Sections 87.1 and 88.1 (relating to definitions) defining “de minimis cost increase” and
§* 87.1 19(a)( 1)(v) and 88. 107(a)(1)(v) (requiring that a restored or replaced water supply shall
not result in more than a dc minimis cost increase’ to operate and maintain) were not approved.
because the Federal regulations require that no additional costs be passed along to the water
supply owner. See 30 CFR 938.12(e)(4) and (5).

Sections 87.119(a) and 88.107(a) were not approved to the extent that they did not include a
requirement to provide a temporary replacement water supply. See 30 CFR 938.1 2(c)(5).
Fttrthermore. they allowed for the replacement supply to be ofa lesser quantity and quality than
the premining water supply. See 30 (‘FR 938.1 2(c)(5). The Federal definition of “replacement
water supply” at 30 (‘FR 701.5 (relating to definitions) includes a reference to temporary
replacement water supplies.

Sections 87.1 19(a)(3) and 88.107(a)(3) were not approved because they allowed (hr persons
with an ownership interest in the water supply to waive the reqtiirements to restore or replace the
water supply’. The basis fhr the disapproval was the definition of “replacement water supply” at
30 CER 701.5. which provides for a waiver only in the limited circumstance where the waler
supply is not needed for the land use as it exists at the time of the loss and that there is a
demonstration that a “suitable alternative water source is available and could he feasibly
developed.” 30 CFR 938. 12(c)(5).

Sections 87.119(g) and 88.107(g) were not approved because they allowed for operators to
recover costs in the event that an operator successfully appeals a Department order to restore or
replace a water supply. OSM did not approve these regulations, because section 4.2(fl(5) of’ PA
SMCRA, which provided the statutory authority for these regulations, was repealed in 2000 and
replaced with 27 Pa.C.S. § 7708 (relatinu to costs for mining proceedings). Therefore, no
remaining statutory authority existed to support thc regulations. See 30 (‘FR 938.12(e)(6) and
70 ER 25472. 25484.

In response to OSM’s disapproval of these regulations and to implement the approved Program
amendments, the Department developed the following technical guidance documents to address
water supply’ replacement operation and maintenance costs: biti eased Opeiviuni ((lid
;laiiiteiiaiice Cos# of Rephicenient llater Supplies au ri/I Coal ntiS Su,/ace Noneoul Sift’s (DEP
ID #562—4000—102), isstied on December 2. 2006: JJrte, Sttpp/i’ Replucenuetit and Pern,ilting
(DEP ID #563—21 12—605). issued in 1998 and updated in 200L and Water Supph Replacenient
(liii! CUl)l/)htlilUt’(DEP lD562-4000-I0I). issued in 1999 and updated in October 2007.

This IinaI—tbrm rulemaking codifies the procedures outlined in these technical guidance
documents, reconciles the outstandtng unapproved portions of the Program amendment listed
previousLy, and ensures water supply’ replacement obligations are consistent with Federal law.

Requited Consistency a/the Com,no,uicaIth v Afinhig Pro grain iiith State Law

This final-form rulemaking also ensures consistency with State law. The following provisions
address regulatory gaps or lack ot’elarity issues tinder PA SMCRA:

3



Amendments to § 87.1 and 88.1 revise [Fe definition of “water suppLy” to explain that soil
moisture is not a water supply. The term ‘water supply” connotes a specific water resource (for
example. a well or spring). Soil moisture, on [lie other hand, is more appropriately regulated
under separate Department provisions requiring that mining activities are conducted to minimize
disturbance to the prevailing hydrologic balance. See 25 Pa. Code 87.10 1(a) and 88.291(a)
(relating to hydrologic balance: general requirements). These provisions also add a definition of
‘water supply- owner” that includes landowners and water supply companies to reflect
terminology used in section 4.2(1) of PA SMCRA. See 52 P.S. § 1396.4h(fl.

Amendments to § 87.47 and 88.27 (relating to alternative water supply inlhrmation) clarify
the regulations by using the defined term “water supply”; requiring that the pennit application
must include calculations regarding the cost of potential replacement; and staling that the
Department will give advance notice to water supply owners whose water supplies are identified
as potentiallyIlected.

Sections 87.11 9a(a) and 88.1 07a(a) clarify the requirements related to sampling, laboratory
analysis and notice to water supply owners and water supply users.

Sections 87.11 9a(b) and 88.1 07a(b) clarify’ that obligations to restore or replace an affected
supply are applicable Ihr any’ effect to a water supply. even if’the effect is minimal, and that
operators or mine owners must restore water supplies to meet reasonably foreseeable uses of the
existing supply, not only’ existing uses of the supply.

Sections 87.1 19a(I) and 88. 107a(fl clariI’ the concepts of’adcquate quality” and “adequate
quantity” of the replacement supply to more closely mirror the statuton language under section
4.2(0(l) of PA SMCRA. This includes clarifying that an operator must. tinder certain
circumstances, replace an afiCcted supply with a supply that is ol’ better quality than the
Pennsylvania Safe Drinking Water Act standards (35 P.S. § 721.1—721.17).

Sections 87.1 l9a(g) and 88.107a(g) clarify the procedure fbr deterniining operation and
maintenance (O&M) costs of a replacement supply’, and that operators or mine owners must
cover O&M costs in perpetuity because the obligation attaches to the land, not to the current
water supply owner. See. for example. Car/sm, Mhung i’. DEl?. 1992 El-lB 1401. 1412—16
(Oct. 29, 1992).

Sections 87.11 9a(h) and 88.1 07a) claril’ O&M requirements in situations when the current
water supply owner or water supply user, or both, releases the obligation under a settlement
agreement with the operator or mine owner that complies with the regulations and clarifies that
an operator may cover O&M responsibilities for multiple water supplies under one bond.

Sections 87.1 l9aU) and 88.lO7aU) clarify the statutory’ presumption of liability in PA SMCRA
and the available defenses to the presumption. This presumption does not exist in Federal law.

Sections 87.11 9a(l) and 88. 107a(1) add an additional provision that nothing in these
regulations would prevent a mine owner or operator from pursuing other legal remedies should

4



they incur costs in restoring or replacing a supply and later cleterniine that some oilier party was
responsible fbr the pollution or diminution of the water supply.

A,ncndnic’,its A&uk in I?c’sponse to Public Outreach

Prior to the 2005 OSM conditional approval, the Department held six open-house public
meetings in May and June of 2004 to gather comments and suggestions regarding existing
regulations and policies governing the replacement oFprivate water supplies lost, diminished or
degraded by mining activities. These meetings were held at Department theilities across the State
after invitation letters were sent to interested parties, including individual property owners who
were known to have experienced past water supply problems. Also, news media alerts were
issued to promote these meetings. The issues raised at these meetings included items regarding
responsibility for water supply impacts, reimbursement for replaced supplies, the rights of water
supply owners to infbnuation supplied by the mining operators. colTect characterization of the
existing supply and reasonably foreseeable uses of the supply, and various other suggestions for
improving the Program to benefit those who have lost their water supply as a result of mining
activities.

The Department evaluated the comments received from the public meetings in conjunction
with the 2005 OSM conditional approval and ultimately included several concepts resulting from
these meetings in this final—form rulemaking. For example, §* 87.47 and 88.27 will now require
permit applications to include replacement cost calculations, and the Department will notify’ the
water supply owner/users that their supply may be affected. Early identification and
characterization of potentially affected water supplies provides the water supply owner/user with
adequate notice that the supply may he interrupted, and it informs them of their rights tinder the
regulations lbr replacement of the supply. Early identification also promotes an easier path to
agreement on replacement options, which is disruptive and often a point of contention between
the operator and water supply owner that delays resolution of the claim.

Aibuing and Reclanuut ion A di ivan’ Board Coordination

The Department collaborated with the Mining and Reclamation Advisory Board (MRAB),
which is composed of representation from anthracite surface mine operators, the Pennsylvania
Coal Alliance, the Pennsylvania Anthracite Council, the County Conservation Districts, the
Citizens Advisory Council, the Pennsylvania House of Representatives, and the Pennsylvania
Senate to develop the final-form rulemaking.

Because the provisions concerning water supply replacement are similar across the various
coal regulatory chapters, the Department and the MRAB spent considerable time clarifying
language that may differ between surface mining and the approved underground coal mining
regulations in Chapter 89 (relating to underground mining of coal and coal preparation facilities)
due to variations between the Commonwealth’s surface mining and bituminous underground
mining statutes. Policy changes to the Surface Mining Program regarding water supply
replacement were discussed at the MRAB Regulation, Legislation and Technical (RLT)
committee meeting of January 2005 in response to concerns from the Pennsylvania Coal
Association. The RLT committee made various recommendations regarding O&M costs
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calculations and payments, and replacement of a water supply to a quality and quantity necessary
lhr current and reasonably lhreseeable uses.

Concepts Ibr this rulemaking were discussed with the MRAB beginning on October 19. 2017,
during a meeting of the full hoard. On January 11,2018, an outline of the proposed changes was
presented in a meeting of the RLT committee. Comments were provided by the committee. On
April 19, 2018, draft language and responses to previous comments were presented to the
committee. The RLT committee supplied verbal and written comments on this draft, some of
which were incorporated into the final—form rulemaking. The summary of the primary issues
raised by (he MRAB is as follows.

The MRAB questioned the repeated use of the lerm “reasonably foreseeable uses” throughout
the flnal-lhrm nilemaking. This phrase originated in section 5(e) of the Pennsylvania Bituminous
Mine Subsidence and Land Conservation Act (52 P.S. 1406.5(e)) and has been incorporated
into the Federally—approved Surface Mining Program through the requirement that the water
stipplv mtist be equivalent to the previous supply in quality and quantity. To replace the supply
with a source that did not match the ability of the previous supply to support plausible hittire
tises. based on existing and proposed land use, would be a Ihilure to meet the standards of
replacement. OSNI has stated their acceptance ol the ‘reasonably Ibresceable uses” concept in
this context.

The MRAB also expressed concern for the operators responsibility to replace a supply if the
water supply owner refused access to the supply Ibr the prernining survey. The MRAB stated
that if the operator is denied the information from the premining survey, the operator (and the
Department) had no basis for_judging the condition of the supply. That is, there would be no
baseline From which to assess claims of degradation or diminution during mining activities.
While it is disadvantageous to all parties lbr a water supply owner to refuse the information—
gathering process, this does not exempt the operator from responsibility’ for replacing a supply if
evidence can be procured that the supply has been affected by the mmtng activities. It does,
however, provide a rebuttal for the mining operator within the liresuiliption 7one. If the operator
raises this defense to the presumption. the bui-den shifts to the water supply owner to present
evidence that the supply has been affected by mining, and to the Department to gather additional
evidence to determine if mining was the cause. If there is no baseline survey inlbmiation and a
Department inquin finds that mining activity is responsible for the disruption to the supply, the
Department and water supply owner must establish what (lie adequate quantity and quality of the
replacement supply should be based on data from similar supplies in the area and from aquifer
characteristics, as well as the existing and reasonably lbreseeable uses.

The M RAB was also concerned that water supply owners who replace their supply on their
own and then seek reimbursement from the operator could install a supply’ that is higher
performing than the previous supply, which could exceed the cost of replacement with an
equivalent supply. This linal-form rulemaking makes clear that the operator is not required to
replace the affected supply with a system that exceeds regulatory requirements and that the
operator can dispute reimbursement costs by obtaining comparable estimates. In this scenario,
the Department determines the cost of reimbursement. The water supply owner may install any
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system they choose, hut any additional cost beyond the specifications of the previous supply will
not be borne by the mining operator.

The MRAB inquired when the quality of a replacement supply would riced to meet standards
beyond baseline or the Commonwealth’s drinking water standards. While the Department
concedes this would be a rare occurrence, it is justified in some cases. The Department provides
an explanation (hr this exception, which the Department anticipates will be rare, in the summary
that (bllows in Section E of the Preamble for § 87.1 l9a(fl and 88.lO7aU.

Tue MRAB also questioned the basis For the calculations oFO&M costs. The Department
contends that these calculations, also used for underground and noncoal O&M calculations, are a
fair means to determine accurate costs. Variables within the calculations that are tied to
economic factors and affect current costs are subject to recalculation annually. The Department
considered proposed alternative means during the comment period for this proposed rulemaking.
However, having been applied for over 12 years. the existing calculations have proved to be
suitable, and an alternative calculation that meets the necessary criteria ultimately was not
proposed.

The RLT committee recommended proceeding with the proposed rulemaking at the April 19,
2018, meeting and advised the MRAB of their recommendation also on this date. The MRAB
was presented with the draft language on July 19. 2018. and requested a revised draft reflecting
minor changes to the proposed language for clarity. In kirther consultation with the RLT
committee on October 11,2018, additional revisions were incorporated. The MRAB voted to
concur with the Department’s recommendation that the proposed rulemaking move forward in
the regulatory process on October25, 2018. Subsequently. additional clarifications and
modifications were macIc to further conform certain provisions to State and Federal law.

The RLT committee reviewed the proposed minor changes from the proposed to the final—
form rulemaking and, on March 16. 2020. recommended the MRAB adopt the changes and
proceed with the final-Form rulemaking. At its April 2, 2020. meeting, the MRAB voted to
concur ith the Department’s recommendation that the final-form rulemaking move forward in
the regulatory process.

E. S,tn,n,wr o/ Final—Form Ruk’n,aking coil Chcuigcs/ronz Proposed to Final—I or,ii Riilci;iaki;ig

Sections 87.119 and 88.107 required extensive reorganization for clarity. For ease of
reference, these sections have been reserved, and the new $7.1 19a and S8.lO7a, respectively,
will he adopted. Several minor editorial changes were also made throughout. Substantive
changes are summarized as follows.

DL’fnhin 0/IS

“Dc minimis cost increase” is removed as required by OSM. “Operation and maintenance
costs” is added to ensure consistency with State law, “Water supply” is revised to specif’ that
natural soil moisture is not a water supply. A definition for “water supply owner” is added, and
the term is now used repeatedly throughout the final-form rulemaking to avoid repetition of
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using both landowner” and “water supply company” in each provision. The definition of “water
supply survey” is relocated from the “Definitions” section to its own specific section in each
chapter.

4/tc,i;utii’e nuter siipph’ inforniativi;

Sections 87.47 and 88.27 are revised to specify that any “water supply” that may be affected
must he idcnti lied as part of a pennit application, and that the permit application shall also
include replacement cost calculations for these water supplies. There is also additional
clarification that the Department will supply notice to water supply owners for those supplies
that may be potentially affected prior to permit issuance, codif’ing the notification process as
currently outlined in the Department’s technical guidance document, Water Supply Replacement.
and Permitting (DEP ID #563—2112—605). This notification will be via certified mail and will
address how the supply will be replaced ifaf’t’eeted by the mining operation.

fluter .cupph’ sttncvs

Subsections 87.11 9a(a) and 88.107a(a) detail the requirements (hr the water supply survey.
Subsection (a)(1 ) was expanded to explain what infbrmation is required as part oithe survey.
This includes the location and type of water supply; the existing and reasonably foreseeable uses
of the supply: the chemical and physical characteristics of the water; historic and recent quantity
measurements; and sufficient sampling to document seasonal variation in hydrologic conditions
of the water supply. Under subsection (a)( I), an operator or mine owner is excused from
collecting survey information if the required collection measures pose an excessive
inconvenience to the water supply owner or water supply user, or in the case of supplies that
have existing treatment, ilcollecting a sample of untreated water is infeasible. These exceptions
address situations such as when an operator or mine owner would have to excavate or remove a
structure to gain access to a well or spring, or (hr supplies with existing treatment when there is
no reasonable option to collect untreated water without risking contamination of the supply (that
is, no port in the piping to obtain the water). The Department will make its determination that a
scenario constitutes an excessive inconvenience or that collection is infeasible on a case-by-case
basis.

Subsection (a)(2) requires the operators or mine owners to submit the results of the water
supply survey to the Department, the water supply owner, and water supply user prior to the
issuance of a mining permit.

Subsection (a)(3) clarifies that an operator or mine owner mlLst complete a water supply survey
prior to the time a water supply is susceptible to mining-related effects and that the survey shall
be included as pan of the application for a surface mining permit submitted to the Department.

Subsection (a)(4) explains what evidence an operator or mine owner must supply to the
Department if a water supply owner has rejected a premining or postmining survey, and
reorganizes requirements under previous subsections (e) and (d) of § 87.119 and 88.107
regarding “defenses to presumption of liability” and “notification to the Department.”
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Two changes, both under 87.! 19a(a) and 88.l07a(a), were made from proposed to final. First,
a grammatical change was made to change “analyses” to “analysis.” Second, under subsection
(a)(4), in response to a public comment, the window for an operator to claim a non-response to
the operators water supply survey request from a water supply owner was extended from 10
days from the oners receipt of the survey request to any time prior to commencing mining
activity.”

JJ7aWr SI/pp/v lrp/acd’nicl?t oh/iga!ioiis

Sections 87.1! 9a(b) and 88. lO7a(h) are amended to include additional clarifications
concerning an operators or mine owiiers obligations to replace an affected water supply. Ifany
effect on the supply is presumed to occur from proposed mining, the operator or mine owner is
responsible for providing a replacement supply prior to commencing mining. If a water supply
has been affected to any demonstrable extent by mining, the operator or mine owner is
responsible for restoring or replacing the supply with a permanent alternative source adequate lbr
the purposes served. The purposes served include any reasonably foreseeable uses of Ue water
supply.

Tempo,vn’ itvtc’i Si/pp/US

Sections 87.1! Qa(c) and 88.! 07a(c) include requirements for a temporary water supply that
must be provided within 24 hours if the water supply owner or water supply user is without a
readily available alternate source of water. The supply must be adequate to meet the preniining
needs. The Department may determine in a preliminary review that the water supply loss is not
related to the mining activity in which case the operator or mine owner will not be required to
install a temporary supply.

Ininiedialt’ lL’placCiiieIl/ of i tV/Cl SI/p/ill’ hi’ I/ic’ Dt’paitiiieiit

Sections 87.11 9a(d) and 88. lO7a(d) address the situation where the Department provides an
immediate replacement of a water supply and explains the Department’s authority to recover
costs from the responsible operator or mine owner. These sections are relocated verbatim from
existing provisions in § 87.119(e) and 88.107(fl, which restate section 4.2(1)(3) oCPA SMCRA.

I?ein hi / rsc’n wit!

Sections 87.11 9a(e) and 88.1 07a(e) are new requirements that address reimbursement lbr a
water supply owner or water supply user. Reimbursement is negotiated when the water supply
owner or water supply user has replaced the supply themselves, and it is later determined that the
operator or mine owner is responsible for the water supply problem. The Department has
included a process l’or the operator or mine owner to dispute the cost of a replacement supply if
the new supply appears to be in excess of the premining characteristics of the supply, the
purposes served by the supply, and reasonably foreseeable uses, that is, in excess of what the
operator or mine owner would be required to replace. The Department would then determine the
fair cost of the reimbursement based on the evidence supplied by the operator or mine owner to
that effect. The reimbursement claim window is the 5-year period until final bond release.
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Adequacy of f)ciIlulIieI?tI1’ restored or replaLvd itatcr slq)ph’

The language regarding adequacy of the replacement supply was relocated to § 87.1 19a(l)
and 88.107a(fl. Subsection (fl(l) explains that a restored or replaced water supply must he as
reliable and permanent as the previous supply; not require excessive maintenance or result in
increased cost to the owner or user without compensation; and provide the water supply owner
and water supply user with as much control and accessibility as the previous water supply.

The criteria for whether a restored or replaced supply is adequate in quality and quantity are
located under their own subsections (fl(2) and (fl(3), respectively. The concept ofmclequate
quality” has been expanded and explains that the replacement supply must be comparable to the
premining supply as documented in the water supply survey or meet the standards of the
Pennsylvania Safe Drinking Water Act unless there is a rare instance where the water supply
owner or water supply user can demonstrate that water quality beyond Pennsylvania Safe
Drinking Water Act standards is necessary to meet the use served by the original supply. For a
nondornestic supply, the quality must also be adequate for the reasonably foreseeable uses.
‘Adequate quantity” has been expanded to clarify that a restored or replaced supply must deliver
the amount of water necessary to satisfy the purposes served by the supply as documented in the
water supply survey including the demands of any reasonably Ihreseeable uses and provides a
definition lbr the concept ofreasonably fbreseeahle uses.’

Subsection (fl(4) explains that a water supply replacement shall also include the installation of
all piping, pumping equipment and treatment equipment necessary to have the replaced water
source in service. The concept of de unumus no longer applies to operation and maintenance
costs as required by OSM.

Iiieiecised operation and ;;iaintena,ice costs

Sections 87.11 Qa(g) and 88. 107a(g) describe the procedure for determining O&M costs and
providing for these costs so that the restored or replaced water supply is no more costly to
operate and maintain than the original water supply. The (IC minhnis option has been removed as
required by OSM. The options for payment include a one—time payment agreed to by the water
supply owner or a bond posted by the operator to ensure the water supply owner receives
payment. Subsection (g)(3) provides the bond calculation process if that payment option is used
by an operator.

Spccialproi’isions/ö; operation (I/IC! I;aintenance COStS

Sections 87.1 19a(h) and 88. 107a(h) clarify two provisions for O&M costs: when the ownership
of the supply changes, and if there are multiple supplies that have been replaced with associated
increase in costs. If ownership changes, the operator or mine owner must continue to pay the
O&M costs unless a release as described in § 87.119a(g)(4) has been executed. For multiple
water supplies, an operator may post one bond that covers the O&M costs For multiple water
supplies.
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IVan’ers

Sections 87.1 19a(i) and 88.107a(i) address compensation as an alternative to replacement.
Only a water supply owner may knowingly and willingly waive the operator’s or mine owner’s
responsibility to replace a water supply only in the situation where the supply is not necessary to
achieve the approved post-mining land use.

Presumption of liability

Sections 87.1 19a0) and 88.lO7aU) recite provisions from PA SMCRA that provide that the
operator or mine owner is presumed tube liable for water supply’ pollution and diminution within
1,000 lèet of areas afThcted by mining (see 52 P.S. § 1396.4b(t (2)), The subsections also restate
live defenses to the presumption that exist in PA SMCRA, including one defense that the
operation is located outside the I ,000-hot area. This revision makes no changes to the statutory

defenses but clarifies the criteria fi,r the operator or mine owner to be excluded from the
presumption of responsibility.

Operator cost rCCOl’L’I’l’

Sections 87.11 9a(k) and 88.1 07a(k) replace previous provisions that were disapproved by
OSM in 2005 due to the repeal of the underlying provision that was section 4.2(fl(5) of PA
5MCRA. See the act of December 20, 2000 (P.L. 980, No. 138), 27 Pa.C.S. § 7708 (regarding
costs For mining proceedings). These subsections address an operator’s or mine owner’s ability to
recover costs by relërencing 27 Pal’S. § 7708, the current statute related to costs for mining
proceedings.

Oilier rcnu’dies

Sections 87.1 lQa(l) and 88.107a(l) clarify that nothing in these regulations would prevent a
water supply owner or water supply tiser from pursuing any other remedy provided in law or
equity when claiming pollution or diminution of a water supply. These subsections also provide
that an operator or mine owner is not prevented from pursuing other legal remedies should they
incur costs in restoring or replacing a supply that experienced pollution or diminution caused by
third parties.

Lvsiuuic’e of i;eim’ permits

Sections 87.11 9a(m) and 88.1 07a(n) removed language from previous sections that indicated
that a Department order to restore or replace a water supply would not affect final bond release.
OSM did not approve this section as previously written, because it could be construed as
allowing final bond release while a water supply replacement order was in eflèct.

Several other sections were revised in the proposed rulemaking solely to correct the references
due to renumbering.
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F. Sui;n;zarv of Conunents cuni Responses on the Proposed Ruleniaking

The proposed rulemaking was adopted by the Board at its meeting on June 18, 2019, and
published in the Pen,m’li’ania Bulletin on November 2, 2019, with a 30—day public comment
period (49 Pa,B. 6524). No public hearings were held. The public eomnwnt period closed on
December 2, 2019.

The Board received several comments from one public commenter, Mountain Watershed
Association (MWA). and the Independent Regulatory Review Commission (IRRC) on the
rulemaking. A summary of the major comments received by the Board is included in this section.
A hill Comment and Response document is published separately upon final publication of this
rulemaking on the DEP website.

Sections 87.47 & 88.27 (and all sections,)

Comment: IRRC notes that under these sections, the Department is required to “notify the owner
of any potentially affected supply.” [Emphasis added.) In the Preamble, the Board states that he
Department will give advance notice to water supply owners and water supply users.”
[Emphasis added.j A public commentator states that limiting “notice to owners... would severely
undercut the stated goal of this amendment” and that advance notice “will help enable residents
to know their rights and protect their water.” Why is a timeframe not specified in the regulation
for notice, and why are water supply users omitted? IRRC asks the Board to amend the
notification requirements to clarify implementation procedures and to ensure protection of the
public health, safety and welfare. IRRC also asks the Board to explain in the Preamble to the
final-form regulation the implementation procedures for notification and how the procedures
adequately protect the public health, safety and welfare. Finally, the Department should review
the entire final regulation ensure that water supply users are included in all relevant provisions.

MWA comments that § 87.47 and 88.27 must be amended to require notification to both the
owner and user of any potentially affected water supply. There are myriad ways in which notice
may be delayed from reaching a water supply owner. To limit such notice to owners and not
users would severely undercut the stated goal of this amendment. Not only must the language be
amended to provide notice to water supply users as well as owners, but it should also be
expanded to ensure that such notice is issued before the permit is issued. Much in the same way
that sharing results of water surveys with users before permit issuance will help enable residents
to know their rights and protect their water, as will alerting potentially affected users before
issuance. If water supply users and owners are not notified of potential impacts until after permit
issuance, it is much less likely they will utilize their right to water replacement supplies.
Resident may even be entitled to water replacement supplies prior to when construction begins
under section § 87. 11 9a (Water Supply Replacement Obligations). Yet, if they did not receive
notice until after the permit is issued, it may be too late for them to understand such a threat and
employ their right to the available protections.

Response: Regarding the timeframe for providing notice, the District Mining Office (DM0) will
provide written notice (certified mail) to the owners of these water supplies when a mining
permit application or the DM0 identifies proposed activities that may result in the loss,
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diminution or interruption of a water supply in the permit area or adjacent area. The letter from
the DM0 must address how the owners water supply would be replaced if affected by the
mining operation. The DM0 will send the notice as soon as the operator is able to identify and
propose an adequate replacement supply. The Preamble has been updated to claril’ that
resolution of the permit applicant’s water supply survey obligations, including contact with the
water supply owner, must occur prior to permit issuance. Additionally, the Preamble explains
that the process and associated timeline for this iscurrently outlined in the existing technical
guidance document, Water Supply Replacement and Permitting (DEP ID #563-2112-605).

Related to the feedback concerning “water supply owners” and “water supply users,” the final-
form rulemaking distinguishes between water supply owners and water supply users based on the
relative rights of each party consistent with the Federal Surface Mining Control and Reclamation
Act of 1977 (Federal SMCRA) and the Pennsylvania Surface Mining Conservation and
Reclamation Act (PA SMCRA). Water supply owners require notification that the water
supplies may potentially be affected, because the water supply owner is the party who has the
right to consent to a permit applicant’s request to enter the property to perform the water supply
survey, as well as the right to consent to the proposed replacement supply and associated long-
term operation and maintenance costs.

By contrast, water supply users, to the extent that party is different than the water supply owner,
are considered when determining the uses of the supply, and therefore to determining whether
the proposed replacement is adequate in quantity and quality to serve the purposes of the existing
supply (i.e., the water supply user’s needs). This final-form rulemaking also includes
consideration of water supply users with regard to the following: (i) the water supply survey
cannot pose an excessive inconvenience to the water supply user; (ii) the water supply user shall
receive a copy of the results of all qualitative analyses and quantity measurements gathered as
part ofa water supply survey; (iii) a water supply user who is in the statutory zone of
presumption will receive a temporary replacement supply within 24 hours ofnoti’ing the
Department that their supply has been affected; (iv) a water supply user who incurs costs
restoring or replacing their supply prior to a determination that mining was the cause will be
reimbursed by the operator; (v) a water supply user’s refusal to allow an operator on site to
determine the cause of an affected supply may be used by the operator to rebut the statutory
presumption of liability’; and (vi) water supply users are referenced as a party who, through these
regulations, are not prevented from pursuing other remedies available under law.

In several circumstances, the water supply user may be unknown or unknowable (such as the
case with short-term rentals), which would complicate the Department’s ability to comply with a
regulation requiring notice to water supply users in the manner the commenters are suggesting.
In all circumstances, the water supply owner will be in the best position to notify’ water supply
users. The Preamble has been revised to remove “water supply user” in the context referenced in
the comments to be consistent with the Annex A for the reasons provided above,

Sections 87.119(a) ((11(1 88. 107(’a)

Comment: IRRC comments that under Subsection (a) (relating to water supply surveys),
Paragraph (I) states that the survey must include certain information to the extent that it can be

13



collected without “excessive inconvenience to the water supply owner or water supply user.” In
the Preamble. the Board explains that “[t]hese exceptions address situations such as when an
operator or mine owner would have to excavate or remove a structure to gain access to a well or
spring, or, for supplies with existing treatment, when there is no reasonable option to collect
untreated water without risking contamination of the supply (that is, no port in the piping to
obtain the water),” Further, the Board states that the Department will make its determination that
a scenario constitutes an excessive inconvenience or that collection is infeasible on a case-by-
case basis. Since the term “excessive inconvenience” is not regulatory language and does not set
a binding norm that could be predicted by the regulated community, IRRC asks the Board to
clarify this term in the final-form regulation.

Response: “Excessive inconvenience” is included to maintain consistency with an analogous
provision in Chapter 89 ( 89.1 45a(a)( I) references “excessive inconvenience” without
elaboration). This term is described in the Preamble using examples, because it is difficult to
define precisely and is rather a determination to be made on a site-specific basis. The Mining
and Reclamation Advisory Board (MLkB) also engaged in discussion regarding this term and
were satisfied with the use of examples to provide additional clarification for this term. The
MRAB agreed that there is ajudgment that must be made by the Department at the time as to
whether the sampling would be too inconvenient to complete. This is a rare occurrence;
therefore, it is not suitable for inclusion in the regulations but should be resolved through
professional judgment and discussion with the water supply owner on a case-by-case basis.

Comment: MWA strongly encourages the addition of subsection (a)(2), which says that prior to
issuance of a permit mine ovners’operators must submit the results of water supply surveys to:
the Department, the water supply owner, and water supply user. This will be an incredibly
valuable tool in protecting the rights of coalfield communities. For the many reasons set forth
below, it is often the case that water supply users are never notified of potential threats, despite
the fact that they are often the best situated to respond to such impacts. Providing them with
information about their water supply is the best way to help ensure the protection of their rights.

Subsection (a)(4)(iii) potentially undercuts much of the utility of this rule and, in fact, much of
the requirement to conduct water surveys, generally. This section seems to say that water supply
owners (not users) will receive a notice of intent to survey and if they do not authorize the survey
within 10 days, the operator is no longer obligated. The newly proposed language in
§ 87.! l9a(a)(4) and 88.107a(a)(4) [...1 implies that ifa water supply owner fails to, not only
respond, but authorize access within 10 days of receiving notice, then the mine owner/operator is
no longer required to conduct a water supply survey. If this is the case, such a severe time
restraint could ftmctionally render the requirement of a water supply survey almost entirely
moot. Experience shows us that very often, water supply inventories are rife with outdated and
inaccurate information about the water supply owners. Many times, notification never even
comes to the hands of the correct water supply owner. In these cases, such a severe time
constraint would have the unjust effect of essentially releasing the mine operator/owner from the
duty to conduct water surveys for anyone whose information is incorrectly listed.

Particularly in the tourist-heavy area of the Laurel Highlands. which covers many coal producing
counties in Pennsylvania, “water supply owner” is often synonymous with “vacation home
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o%ner. Such seasonal residents may not be in the area, or even the country. for more than a few
months a year. Hence, a large percentage of our region’s water supply owners would be
thnctionallv excluded from their right to a water supply survey. Furthermore, in many instances
water supply owners rent their property to others who occupy it a majority of the time.
Individual owners — if they do ultimately receive the notice - need to coordinate with their
lessees and tenants before they may authorize such access, a process which could take several
months. In fact, sometimes property owners are prohibited, by lease terms or landlord-tenant
laws, from entering a leased property without a minimum of 30 days advance notice. Hence, it
would be hinctionally impossible for water supply owners to authorize access within the 10 days
stated in the nile. If it is not the case that the Board intends to create such a stringent
requirement, then the language should be revised and clarified so that no such potential loophole
exists.

Response: Related to the time period for which the water supply owner must respond to the
mining applicant’s request for a survey, this provision was originally included in the proposed
rulemaking to maintain consistency with its analogous provision under Chapter 89. This
provision— that provides that a mine operator may rebut the presumption of liability if the
surface owner does not authorize access within ten days of receipt of notice— is unique to
Section 5.2(c) of the Bituminous Mine Subsidence and Land Conservation Act (52 P.s.
§ 1406.5b(c)), regulating underground coal mining. The related provision in PA SMCRA does
not include a time within which a landowner must respond. Therefore, as the commenter has
suggested, the Board has removed “within 10 days of receipt” from the final-form regulations
under Chapters 87 and 88 and replaced it with “prior to commencing mining activity.” This
provides potentially several months for the owner and mine operator to communicate regarding
the survey.

Comment: IRRC finds that paragraph (l)(vi) requires the survey to include “[slufficient sampling
and other measurements to document the seasonal variation in hydrologic conditions of the water
supply.” Is an operator or mine owner required to survey water during all four seasons before an
application can be submitted? We ask the Board to explain in the Preamble to the final-form
regulation the timetable for compliance with this requirement.

Response: As pan of the overall hydrologic assessment ( 87.69 and 88.49) that requires the
operator to determine probable hydrologic consequences within the proposed permit and
adjacent areas, the operator considers seasonal variations that correspond to times of high or low
water tables (early spring vs. late summer, respectively). During the application process, the
permit reviewer assesses differences in types of water supplies and seasonal variations for the
background samples. For a monitoring point, six months of samples are required with at least
one sample during a low-flow period of August, September, or October. For points not included
in the monitoring plan — that is, water supplies that are not anticipated to be affected — the survey
would include information on its seasonal variability.

Comment: IRRC says that regarding Subsection (b) (relating to water supply replacement
obligations), the Preamble explains that Sections 87.11 9a and 88.1 07a replace Sections 87.119
and 88.107, respectively, which apply to mine operators and persons engaged in government-
financed reclamation. However, government-financed reclamation is not addressed in
Subsection (b) and the Board does not explain in the Preamble why these persons are no longer
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obligated to meet the water supply replacement requirements. IRRC asks the Board to amend
the final-form regulation or to explain in the Preamble why it is reasonable for a person engaged
in government-financed reclamation not to be required to meet the obligations in this subsection.

MWA comments that § 88.107 and 87.119 must not remove obligation for operators/owners to
replace water supplies caused by government-financed construction contracts. In regard to water
replacement, the draft language unacceptably removes the obligation for persons engaged in
government-financed construction contracts (GFCC’s) to replace damaged water supplies. This
is deeply problematic because GFCC’s often utilize the exact same processes and procedures as
surface mining.

Response: This final-form rulemaking does not remove the obligation for persons engaged in
government-financed reclamation (GFR) or government-financed construction contracts
(GFCCs) to restore or replace a water supply affected by those activities The provisions in
Chapters 87 and 88 pertain to activities that require a surface mining permit. GFCCs and GFR
projects are not permits but reclamation contracts authorized under PA SMCRA. See 52 p.s.
§ 1396.4h (regarding government-financed reclamation projects authorizing incidental and
necessary extraction of coal or authorizing removal of coal refuse). As such, they are not
directly subject to regulation under Chapters 87 and 88.

GFCCs and GFR projects are regulated primarily under 52 P.S. § l396.4h and the
CommonwealtWs regulations in 25 Pa. Code § 86.6 (relating to extraction of coal incidental to
government-financed construction or government-financed reclamation projects), which do not
require permits for coal extraction related to GFCCs or GFR projects. Specifically, GFR projects
and GFCCs are exempt from the surface mining permit requirements of Chapter 87 and 88 if
they meet the criteria listed in 25 Pa. Code § 86.6(a).

However, in addition to being subject to provisions of PA SMCRA and other environmental
laws, Section 4.8(c)(4)(i) of PA SMCRA directs that GFCCs adhere to “the applicable
environmental protection performance standards promulgated in the rules and regulations
relating to surface coal mining listed in the [GFCCJ.” See 52 P.S. § 1396.4h(c)(4)(i); see also 25
Pa. Code § 86.6(a)(6) and (d). Operations performing work pursuant to GFCCs and GFR
projects must still restore or replace water supplies affected by those operations under Section
4,2rn(1) and 4.8(g) of PA SMCRA (52 P.S. § 1396.4b(fl(l) and l396.4h(g)).

Persons engaged in GFR projects or GFCCs that do not meet the exemption criteria in § 86.6(a)
would require a surface mining permit for their activities. Under those circumstances, GFR and
GFCC projects would be obligated to meet the water supply replacement requirements in
§ 87.1 19a and 88.107a.

To avoid unnecessary repetition in the regulatory text and confusion resulting from an
inconsistent reference to GFCCs in other provisions that still otherwise apply to these activities,
“a person engaged in government-financed reclamation” was omitted from the regulatory text in
§ 87.119(a) and 88.107(a) even though the obligation for operations performing work pursuant
to GFCCs to restore or replace affected water supplies still exists.
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Comment: IRRC comments that under Subsection (b), Paragraph (1) states that the operator or
mine owner “who affects a water supply to any demonstrable extent... shall promptly restore
or replace the affected water supply with a permanent alternate supply [Emphasis added.]
The term “promptly” is not regulatory language and does not set a binding norm that could be
predicted by the regulated community. IRRC asks the Board to claris’ this implementation
timeframe in the final-form regulation.

Response: The phrase “promptly replace” is included to maintain consistency with an analogous
provision under Chapter 89 (4 89.145a(b)) and has been effectively understood and implemented
in the regulation of underground mining to mean without undue or unjustified delay. The word
“promptly” is used frequently in the Federal SMCRA. “Promptly” provides some flexibility by
allowing the supply to be replaced as soon as practical considering site-specific conditions.” See
35 Pa.B. 5775; 25 Pa. Code § 89.145a(b); see also Section 720(a)(2) of Federal SMCRA
(30 U.S.C.A. § I 309a(a)(2)) (“Promptly replace any drinking, domestic, or residential water
supply from a well or spring in existence prior to the application for a surface coal mining and
reclamation permit, which has been affected by contamination, diminution, or interruption
resulting from underground coal mining operations.”).

Comiñent: IRRC notes that under Subsection (b). Paragraph (2) states that “for any water supply
that will ... be affected by . . . the proposed mining, the operator or mine owner shall provide a
replacement supply prior to commencing the activity.” [Emphasis added.] I-low does this
provision work with Subsection (c) (relating to temporary water supplies) that requires the
operator or mine owner to provide a temporary water supply within 24 hours if the affected water
supply owner or user is without a readily available alternate source of water? IRRC asks the
Board to explain in the Preamble to the final-form regulation how an owner or mine operator will
be required to implement these regulations.

Response: These provisions operate together across the timeline of mining activity, where
subsection (b) relates to permanent replacement supplies while subsection (c) relates to the
temporary supply provided until a permanent supply can be established. In order of events, the
regulations apply as follows:

I. If the operator or the Department anticipate that a mining activity will impact a water supply,
the operator must provide a replacement supply prior to commencing its activities,
(subsection (b)(2)). This is determined during permit review.

2. If no impact is anticipated but a water supply within the area of presumption is affected after
commencement of the mining activity, the operator shall provide a temporary water supply
within 24 hours of being contacted (subsection (c)).

3. Then, if the water supply is within the area of presumption and no defense is available or if
causation can otherwise be established, the operator must “promptly” provide a permanent
replacement (subsection (b)(l)).

The Department has successfully been implementing the 24-hour time frame for providing
temporary water supplies for supplies impacted by underground mines (see 25 Pa. Code
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§ 89.145a(e)(l)) and intends to continue this implementation for surface mining impacted
supplies.

Comment: IRRC notes that subsection (c) relates to temporary water supplies. The term
“temporary” is not regulatory language and does not set a binding norm that could be predicted
by the regulated community. IRRC asks the Board to clari& this timeframe in the final-form
regulation.

Response: “Temporary” is used in the federal regulations in relation to the requirement for a
temporary supply that is equivalent to premining quality and quantity under the federal
regulations (30 CFR 701.5) (“Replacement of water supply means, with respect to protected
water supplies contaminated, diminished, or interrupted by coal mining operations, provision of
water supply on both a temporary and permanent basis . . . .‘). A temporary supply is warranted
if the persons served by the supply will be without water for more than 24 hours. Therefore, a
temporary supply is needed when the prompt resolution of a problem or installation of a new
permanent supply will take more than a day. The duration of the temporary supply will depend
on the successful installation and implementation of a new supply that meets the quality and
quantity requirements, which will van’ depending on the type of permanent replacement supply
or whether the affected supply can otherwise be restored.

Comment: IRRC notes that in Subsection (c), the requirement for a temporary water supply may
be subject to a preliminary determination by the Department. The Board states in the Preamble
that “the Department may determine in a preliminary review that the water supply loss is not
related to the mining activity in which case the operator or mine owner will not be required to
install a temporary supply. This determination may not be possible, however, within a 24-hour
[timeframe]. but the District Mining Office personnel who investigate water loss claims stated
that they can regularly make this preliminary determination within 48 hours of notification of an
impacted supply.” Why is the timeframe for implementation in Subsection (c) 24 hours ifthe
Department needs 48 hours to make a determination? If the provision remains unchanged at
final, what is the recourse for an operator or mine owner who has complied by providing a
temporary water supply within 24 hours if the Department then determines that the water supply
loss is not related to mining activity? Who will reimburse the operator or mine owner? IRRC
asks the Board to explain the reasonableness and fiscal impacts of these implementation
timeframes in the final-form regulation.

Response: To clarify, water supply issues are typically addressed within the 24-hour time frame.
The language in the Preamble of the proposed rulemaking attempted to address the rare instances
that the Department may be unable to respond to a water loss call within 24 hours due to
holidays or other conditions. This language has since been removed to avoid further confusion.
While the Department is unable to ensure that it can make a determination as to the cause of the
impact of the supply within any particular timeframe, the final-form rulemaking has been written
to accommodate the scenario where the Department is able to quickly determine that the cause
was not related to mining. For example, the mine operator or Department staff may suspect the
cause of the affected supply is instead a mechanical or plumbing issue unrelated to mining. In
that instance, a plumber or well driller may be required to check the distribution system.
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If the Department later determines mining did not impact the water supply yet an operator had to
provide a temporary water supply, the operator or mine owner will not be reimbursed. This was
the cost of operating near water supplies determined by the General Assembly when it created
the statutory presumption. PA SMCRA initially included a provision for operators to seek
reimbursement for these costs, but this provision was later repealed in 2000. The statutory
presumption makes the reasonableness and fiscal impact difficult to discern, as the scenarios
described by IRRC take place after an impact but before the cause of the impact is known. Any
fiscal impact to a mine operator or mine owner directly corresponds to a fiscal impact to the
water supply owner or water supply user within the zone of presumption, which the General
Assembly already weighed in creating the presumption.

Comment: IRRC notes that subsection (j) (relating to presumption of liability) is described in
the Preamble as “specify[ing] that the presumptive area includes support areas...” However, this
subsection does not explicitly include “support areas.” IRRC asks the Board to add “support
areas” or explain in the Preamble to the final-form regulation how support areas are addressed in
this subsection,

Response: Sections 87.1 19a(j) and 88. lO7a(j) (relating to presumption of liability) state that the
area subject to the presumption extends 1,000 feet from “areas affected” by the mining activities.
“Affected area,” which is a broadly defined term in § 87.1 and 88.1, is comprised of a mining
area. where the coal is mined, and “support areas.” which the Department and the regulated
community understand as describing areas needed to facilitate, but otherwise incidental to, the
extraction of coal.

Comment: IRRC comments that both RAF Question #9 and the Preamble state: “Section 4.2
(fl(4) of PA SMCRA [the Pennsylvania Surface Mining Conservation and Reclamation Act].
52 P.S. § 1396.4b. was not approved [by the United States Department of the Interior’s 0111cc of
Surface Mining Reclamation and Enforcement (OSM)] because it allowed for final bond release
when there is an outstanding water supply replacement order. See 30 CFR 938.l2(c)(1).
Sections 87.119(i) and 88.1070) were not approved for the same reason. See 30 CFR
938.1 2(c)(7).” The Preamble also states that “[s]tate laws must be consistent with the provisions
of Federal SMCRA. see 30 U.S.C.A. § 1255(a)) Has Section 4.2(fl(4) of the Pennsylvania
SMCRA been amended to conform to Federal law? If not, how is the Department addressing
OSM’s disapproval of this statutory provision?

Response: Section 87.119(i) was replaced by § 87.1 19a(m), which removed the language
objected to by OSM.

Section 4.2(0(4) of PA SMCRA has not been amended to conform to Federal law, but this
should have no effect on OSM’s approval of the PA coal mining regulatory program. Section
4.2(fl(4) and the corresponding regulations at § 87.119(i) and 88.1070) were a limitation on an
otherwise valid Department enforcement mechanism (withholding final bond release), codified
under section 4(g) of PA SMCRA, 52 P.S. § 1396.4(g), and in the regulations at § 86.172 and
86.174.
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Federal regulations require that “[sjtates with an approved State program shall implement,
administer, enforce and maintain it in accordance with the [Surface Mining Control and
Reclamation Act of 1977]. this chapter and the provisions of the approved State program.”
30 CFR 733.11. Moreover, Section 18.10 of PA SMCRA directs that It shall be the intent of the
General Assembly, and this act shall not be construed to violate any of the requirements of... the
Surface Mining Control and Reclamation Act of 1977 52 P.S. 1396. I 8j.

Therefore. OSM’s disapproval of the limitation set forth in section 4.2(fl(4) of PA SMCRA
rendered the Department unable to implement it. This effectively lifts the restriction on the
Department’s authority under Section 4(g) to enforce compliance with the standards set forth in
PA SMCRA and other relevant laws (which includes compliance with a water supply
replacement order) by withholding final bond release. See 52 P.S. § 1396.4(g) and 25 Pa. Code
§ 86.172 and 86.174.

Comment: IRRC asks that if the Department is required to submit this proposed regulation to
OSM for its review and approval, to provide this information in the Preamble to the final-form
regulation.

Response: The proposed rulemaking has been informally provided to OSM for their review.
OSM has provided some preliminary feedback, which was positive and did not identify any
issues. Once approved, the final-form rulemaking will be submitted as a program amendment to
OSM.

G. Be,,ejits, Costs and C’oin1dia;iee

&‘nefh.v

Because the revisions incorporated in (Ills final—fbrni rulemaking will resolve ineonsistcncies
between existing Department regulations and Federal requirements. they will allow Ihe
Commonwealth to maintain primary regulatory authority over coal mining activities. This final—
lbrm rulemaking codifies mine operator responsibilities that exist tinder State law and as
articulated in Department policy documents, which will provide clarity to mine operators
regarding compliance standards For water supply replacement and protect the rights oF water
supply owners and tisers.

The consolidation of requirements into the surfhce mining chapters of the regulations
promotes public understanding of these rights and responsibilities. Both water supply owners and
stirface coal mine operators benefit by having these requirements in the mining regulations
published in the Pennsvliania Code instead of in Department policy documents. In particular,
this linal—form rulemaking now clarifies that ifa water supply is presumed to be aflècted by
mining, the owner of that supply is entitled to a temporan’ water supply, saving them the
difficulty of finding a supplier and a potential cost of around $1,000 to $2,000 to secure a
temporaiw water supply themselves.

This flnal-Ihrm rulemaking outlines a process to ensure that water losses are anticipated in
advance to the reasonable extent possible so that the water supply user is spared excessive
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inconvenience and interruption to the supply and that operation and maintenance cost agreements
can be determined fairly and concluded expediently.

Con ipliuti CL’ costV

This final-form rulenuking is likely to have no impact on existing costs for compliance. The
requirements included in this final-fbnu rulemaking are largely based on Federal requirements or
developments in State law that are currently implemented through Department policy. Therefore.
it is not anticipated that this final—form rulemaking will increase or decrease costs to the operator
or mine owner.

Compliance (15515 twice p/air

Compliance assistance lhr this final—Form rulemaking will be provided through the
Departments routine interaction with trade groups and individual applicants. There are about 400
licensed surface coal mining operators in this Commonwealth that will be subject to this final—
form rulemaking.

The Department will update Program guidance and provide information on He Department’s
web site to further assist mine operators with compliance.

Papciii’oii reqrelrcnreiifs

This final—form rulemaking does not require additional paperwork. Forms already exist to
collect the inlbm’iation requirements to be supplied by the mine operator with regards to this
final—form rulemaking. The surface coal mining application sections applicable to water supplies
will require minor revisions to reflect the regulatory changes. This will be done in conjunction
with the MRAB at a later date. The fonn regarding the Ahandonment of Water Supply
Agreement will be revised to remove the ‘dc minimis’ language. A new form, Model Water
Supply Settlement Agreement and Release, can used be when the mine owner or operator enters
into an agreement with the water supply owner to provide a replacement stipply and all the
requirements entailed.

H. Pollution Pici ennui;

The Pollution Prevention Act of 1990 (42 U.S.C.A. § 13101—13109) established a National
policy that promotes pollution prevention as the preferred means for achieving state
environmental protection goals. The Department encourages pollution prevention, which is the
reduction or elimination of pollution at its sottrce, through the stibstitution of environmentally
friendly materials, more efficient use of raw materials and the incorporation of energy efficiency
strategies. Pollution prevention practices can provide greater environmental protection with
greater efficiency hecause they can result in significant cost savings to fhcilities that permanently
achieve or move beyond compliance. This final-form rulemaking has minimal impact on
pollution prevention since it is predominantly focused on updating regulations to reflect current
Federal requirements, amendments to state statutes and relèrences to citations.
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I. Suacei Rn in r

The Board is not proposing a sunset date For these regulations. since they are needed for the
Department to carry out its statutory authority. The Department will continue to closely monitor
these regulations for their elThetiveness and recommend updates to [lie Board as necessary.

.1. Rcgitlcitoiv Reiei

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on October 15, 2019, the
Department submitted a copy of this proposed rulemaking, published at49 Pa.B. 6924
(November 2,2019), to the Independent Regulatory Review Commission (IRRC) and to the
Chairpersons of the House and Senate Environmental Resources and Energy Committees, for
review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC and the House and Senate Committees
were provided with copies of the comments received during the public comment period, as well
as other documents when requested. In preparing the final rulemaking, the Department has
considered all comments from IRRC and the public.

Under section 5.10.2) of the Regulatory Review Act (71 P.S. § 7455a0.2)), on

___________

the final-form rulemaking was deemed approved by the House and Senate Committees. Under
section 5.1(e) of the Regulatory Review Act, IRRC met on

____________,and

approved the
final-form rulemaking.

f.. Findings of the Board

The Board finds that:

(1) Public notice of proposed rulemaking was given under sections 201 and 202 of the act of July
31, 1968 (P.L. 769, No. 240) (45 P.S. § 1201 and 1202) and regulations promulgated thereunder
at I Pa. Code § 7.1 and 7.2.

(2) A public comment period was provided as required by law, and all comments were
considered.

(3) These regulations do not enlarge the purpose of the proposal published at 48 Pa.B. 6844
(October 27, 2018).

(4) These regulations are necessaiv and appropriate for administration and enforcement of the
authorizing acts identified in Section C of this order.

L. of the 80(1/cl

The Board, acting under the authorizing statutes, orders that:
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(1) The regulations of the Department. 25 Pa. Code Chapters 87-90, are amended as set forth in
Annex A.

(2) The Chairperson of the Board shall submit this final-form regulation to the Office of General
Counsel and the Office of Attorney General for review and approval as to legality and form, as
required by law.

(3) The Chairperson of the Board shall submit this final-form regulation to the Independent
Regulatory Review Commission and the Senate and House Environmental Resources and
Energy Committees as required by the Regulatory Review Act.

(4) The Chairperson of the Board shall certify this final-form regulation and deposit them with
the Legislative Reference Bureau, as required by law.

(5) This final-form regulation shall take effect immediately upon publication in the Fcnnsylvcuiia
Bulletin.

PATRICK McDONNELL,
Chairperson

En irnomental Quality Board
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COMMENTERS ON THE PROPOSED RULEMAKING

1. David Sumner, Executive Director
Independent Regulatory Review Commission
333 Market Street. 14ih Floor
Harrisburg, PA 17101

2. Melissa W. Marshall, Esq., Community Advocate
Mountain Watershed Association
P0 Box 408/1414-B IC\’ Road
Melcroft, PA 15462

COMMENTS AND RESPONSES

Sections 87.47 & 88.27 (and all sections)

1. Comment: Under these sections, the Department of Environmental Protection
(Department) is required to “notify the owner of any potentially affected supply.”
[Emphasis added.] In the Preamble, the Board states that “the Department will give
advance notice to water supply owners and water supply users.” [Emphasis added.] A
public commentator states that limiting “notice to owners... would severely undercut the
stated goal of this amendment” and that advance notice “will help enable residents to
know their rights and protect their water.” Why is a timeframe not specified in the
regulation for notice, and why are water supply users omitted? We ask the Board to
amend the notification requirements to clarilS’ implementation procedures and to ensure
protection of the public health, safety and welfare. We also ask the Board to explain in
the Preamble to the final-form regulation the implementation procedures for notification
and how the procedures adequately protect the public health, safety and welfare. FinalLy,
the Department should review the entire final regulation ensure that water supply users
are included in all relevant provisions. (1)

§* 87.47 and 88.27 must be amended to require notification to both the owner and user of
any potentially affected water supply. There are myriad ways in which notice may be
delayed from reaching a water supply owner. To limit such notice to owners and not
users would severely undercut the stated goal of this amendment. Not only must the
language be amended to provide notice to water supply users as well as owners, but it
should also be expanded to ensure that such notice is issued before the permit is issued.
Much in the same way that sharing results of water surveys with users before permit
issuance will help enable residents to know their rights and protect their water, as will
alerting potentially affected users before issuance. If water supply users and owners are
not notified of potential impacts until after permit issuance, it is much less likely they will
utilize their right to water replacement supplies. Resident may even be entitled to water
replacement supplies prior to when construction begins under section § 87.1 l9a (Water
Supply Replacement Obligations). Yet, if they did not receive notice until after the
permit is issued, it may be too late for them to understand such a threat and employ their
right to the available protections. (2)
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Response: Regarding the timeframe for providing notice, the District Mining Office
(DM0) will provide written notice (certified mail) to the owners of these water supplies
when a mining permit application or the DM0 identifies proposed activities that may
result in the loss, diminution or interruption of a water supply in the permit area or
adjacent area. The letter from the DM0 must address how the owner’s water supply
would be replaced if affected by the mining operation. The DM0 will send the notice as
soon as the operator is able to identify and propose an adequate replacement supply. The
Preamble has been updated to claritS’ that resolution of the permit applicant’s water
supply survey obligations, including contact with the water supply owner, must occur
prior to permit issuance. Additionally, the Preamble explains that the process and
associated timeline for this is_currently outlined in the existing technical guidance
document, Water Supply Replacement and Pet-mitting (DEP ID #563-2112-605).

Related to the feedback concerning “water supply owners” and “water supply users”, the
final-form rulemaking distinguishes between water supply owners and water supply users
based on the relative rights of each party consistent with the Federal Surface Mining
Control and Reclamation Act of 1977 (Federal SMCRA) and the Pennsylvania Surface
Mining Conservation and Reclamation Act (PA SMCRA). Water supply owners require
notification that the water supplies may potentially be affected, because the water supply
owner is the party who has the right to consent to a permit applicant’s request to enter the
property to perform the water supply survey, as well as the right to consent to the
proposed replacement supply and associated long-term operation and maintenance costs.

By contrast, water supply users, to the extent that party is different than the water supply
owner, are considered when determining the uses of the supply, and therefore to
determining whether the proposed replacement is adequate in quantity and quality to
serve the purposes of the existing supply (i.e.. the water supply user’s needs). This final-
form rulemaking also includes consideration of water supply users with regard to the
following: (i) the water supply survey cannot pose an excessive inconvenience to the
water supply user; (ii) the water supply user shall receive a copy of the results of all
qualitative analyses and quantity measurements gathered as part of a water supply survey;
(iii) a water supply user who is in the statutory zone of presumption will receive a
temporary replacement supply within 24 hours of notifying the Department that their
supply has been affected; (iv) a water supply user who incurs costs restoring or replacing
their supply prior to a determination that mining was the cause will be reimbursed by the
operator; (v) a water supply user’s refusal to allow an operator on site to determine the
cause of an affected supply may be used by the operator to rebut the statutory
presumption of liability; and (vi) water supply users are referenced as a party who,
through these regulations, are not prevented from pursuing other remedies available
under law.

In several circumstances, the water supply user may be unknown or unknowable (such as
the case with short-term rentals), which would complicate the Department’s ability to
comply with a regulation requiring notice to water supply users in the manner the
commenters are suggesting. In all circumstances, the water supply owner will be in the
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best position to notify water supply users. The Preamble has been revised to remove
“water supply user” in the context referenced in the comments to be consistent with the
Annex A for the reasons provided above.

Sections 87.119(a) and 88.107(a)

2. Comment: Under Subsection (a) (relating to water supply surveys), Paragraph (1) states
that the survey must include certain information to the extent that it can be collected
without excessive inconvenience to the water supply owner or water supply user. In the
Preamble, the Board explains that “[tjhese exceptions address situations such as when an
operator or mine owner would have to excavate or remove a structure to gain access to a
welL or spring, or, for supplies with existing treatment, when there is no reasonable option
to collect untreated water without risking contamination of the supply (that is, no port in
the piping to obtain the water).” Further, the Board states that the Department will make
its determination that a scenario constitutes an excessive inconvenience or that collection
is infeasible on a case-by-case basis. Since the term excessive inconvenience’ is not
regulatory language and does not set a binding norm that could be predicted by the
regulated community, we ask the Board to c1arii this term in the final-form regulation.
(1)

Response: “Excessive inconvenience” is included to maintain consistency with an
analogous provision in Chapter 89 ( 89.145a(a)(l) references “excessive inconvenience”
without elaboration). This term is described in the Preamble using examples, because it
is difficult to define precisely and is rather a determination to be made on a site-specific
basis. The Mining and Reclamation Advisory Board (MRAB) also engaged in discussion
regarding this term and were satisfied with the use of examples to provide additional
clarification for this term. The MR.AB agreed that there is ajudgment that must be made
by the Department at the time as to whether the sampling would be too inconvenient to
complete. This is a rare occurrence; therefore, it is not suitable for inclusion in the
regulations but should be resolved through professional judgment and discussion with the
water supply owner on a case-by-case basis.

3. Comment: We strongly encourage the addition of subsection (a)(2). which says that -

prior to issuance of a permit - mine owners/operators must submit the results of water
supply surveys to: the Department, the water supply owner, and water supply user. This
will be an incredibly valuable tool in protecting the rights of coalfield communities. For
the many reasons set forth below, it is often the case that water supply users are never
notified of potential threats, despite the fact that they are often the best situated to
respond to such impacts. Providing them with information about their water supply is the
best way to help ensure the protection of their rights. (2)

Subsection (a)(4)Qii) potentially undercuts much of the utility of this rule and, in fact,
much of the requirement to conduct water surveys, generally. This section seems to say
that water supply owners (not users) will receive a notice of intent to survey and if they
do not authorize the survey within 10 days, the operator is no longer obligated. The
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newly proposed language § 87.! l9a (a)(4) and § 88 l07a (a)(4) [••1 implies that ifa
water supply owner fails to, not only respond, but authorize access within 10 days of
receiving notice, then the mine owner/operator is no longer required to conduct a water
supply survey. If this is the case, such a severe time restraint could functionally render
the requirement of a water supply survey almost entirely moot. Experience shows us that
very’ often, water supply inventories are rife with outdated and inaccurate information
about the water supply owners. Many times, notification never even comes to the hands
of the correct water supply owner. In these cases, such a severe time constraint would
have the unjust effect of essentially releasing the mine operator/owner from the duty to
conduct water surveys for anyone whose information is incorrectly listed.

Particularly in the tourist-heavy area of the Laurel Highlands, which covers many coal
producing counties in Pennsylvania. “water supply owner” is often synonymous with
“vacation home owner.” Such seasonal residents may not be in the area, or even the
country, for more than a few months a year. Hence, a large percentage of our region’s
water supply owners would be functionally excluded from their right to a water supply
survey. Furthermore, in many instances water supply owners rent their property to others
who occupy it a majority of the time. Individual owners — if they do ultimately receive
the notice - need to coordinate with their lessees and tenants before they may authorize
such access, a process which could take several months. In fact, sometimes property
owners are prohibited, by lease terms or landlord-tenant laws, from entering a leased
property without a minimum of 30 days advance notice. Hence, it would be functionally
impossible for water supply owners to authorize access within the 10 days stated in the
nile. If it is not the case that the Board intends to create such a stringent requirement,
then the language should be revised and clarified so that no such potential loophole
exists. (2)

Response: The Department acknowledges the comment regarding the addition of
subsection (a)(2).

Related to the time period for which the water supply owner must respond to the mining
applicant’s request for a survey, this provision was originally included in the proposed
rulemaking to maintain consistency with its analogous provision under Chapter 89. This
provision — that provides that a mine operator may rebut the presumption of liability if
the surface owner does not authorize access within ten days of receipt of notice — is
unique to Section 5.2(c) of the Bituminous Mine Subsidence and Land Conservation Act
(52 P.S. § 1406.5b(c)), regulating underground coal mining. The related provision in the
surface mining law (PA SMCRA) does not include a time within which a landowner must
respond. Therefore, as the commenter has suggested, the Department has removed
“within 10 days of receipt” from the final-form regulations under Chapters 87 and 88 and
replaced it with “prior to commencing mining activity.” This provides potentially several
months for the owner and mine operator to communicate regarding the survey.

4. Comment: Paragraph (l)(vi) requires the survey to include “[s]ufficient sampling and
other measurements to document the seasonal variation in hydrologic conditions of the
water supply.” Is an operator or nune owner required to survey water during all four
seasons before an application can be submitted? We ask the Board to explain in the
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Preamble to the final-form regulation the timetable for compliance with this requirement.
(I)

Response: As part of the overall hydrologic assessment ( 87.69 and 88.49) that
requires the operator to determine probable hydrologic consequences within the proposed
permit and adjacent areas, the operator considers seasonal variations that correspond to
times of high or low water tables (early spring vs. late summer, respectively). During the
application process, the permit reviewer assesses differences in types of water supplies
and seasonal variations for the background samples. For a monitoring point, six months
of samples are required with at least one sample during a low-flow period of August,
September, or October. For points not included in the monitoring plan — that is, water
supplies that are not anticipated to be affected — the survey would include information on
its seasonal variability.

5. Comment: Regarding Subsection (b) (relating to water supply replacement obligations),
the Preamble explains that Sections 87.1 l9a and 88.107a replace Sections 87.119 and
88.107, respectively, which apply to mine operators and persons engaged in government-
financed reclamation. However, government-financed reclamation is not addressed in
Subsection (b) and the Board does not explain in the Preamble why these persons are no
longer obligated to meet the water supply replacement requirements. We ask the Board
to amend the final-form regulation or to explain in the Preamble why it is reasonable for a
person engaged in government-financed reclamation not to be required to meet the
obligations in this subsection. (1)

§ 88.107 and 87.119 must not remove obligation for operators/owners to replace water
supplies caused by government-financed construction contracts. In regard to water
replacement, the draft language unacceptably removes the obligation for persons engaged
in government-financed construction contracts (GFCC’s) to replace damaged water
supplies. This is deeply problematic because GFCC’s often utilize the exact same
processes and procedures as surface mining. (2)

Response: This final-form rulemaking does not remove the obligation for persons
engaged in government-financed reclamation (OFR) or government-financed
construction contracts (GFCCs) to restore or replace a water supply affected by those
activities. The provisions in Chapters 87 and 88 pertain to activities that require a surface
mining permit. GFCCs and GFR projects are not permits but reclamation contracts
authorized under PA SMCRA. See 52 P.S. § 1396Ah (regarding government-financed
reclamation projects authorizing incidental and necessary extraction of coal or
authorizing removal of coal refuse). As such, they are not directly subject to regulation
under Chapters 87 and 88.

GFCCs and GFR projects are regulated primarily under 52 P.S. § l396.4h and
Pennsylvania’s regulations in 25 Pa. Code § 86.6 (relating to extraction of coal incidental
to government-financed construction or government-financed reclamation projects),
which do not require permits for coal extraction related to GFCCs or GFR projects.
Specifically, GFR projects and GFCCs are exempt from the surface mining permit
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requirements of Chapter 87 and 88 if they meet the criteria listed in 25 Pa. Code
§ 86.6(a).

However, in addition to being subject to provisions of PA SMCRA and other
environmental laws, Section 4.8(c)(4)(i) of PA SMCRA directs that GFCCs adhere to
“the applicable environmental protection performance standards promulgated in the rules
and regulations relating to surface coal mining listed in the [GFCC].” See 52 P.S. §
I 3964h(c)(4)(i); see also 25 Pa. Code § 86.6(a)(6) and (d). Operations performing work
pursuant to GFCCs and GFR projects must still restore or replace water supplies affected
by those operations under Section 4.2(fl(1) and 4.8(g) of PA SMCRA (52 P.S. §
1396.4brn(l) and 1396.4h(g)).

Persons engaged in GFR projects or GFCCs that do not meet the exemption criteria in
§ 86.6(a) would require a surface mining permit for their activities. Under those
circumstances, GFR and GFCC projects would be obligated to meet the water supply
replacement requirements in § 87.ll9a and 88.107a.

To avoid unnecessary repetition in the regulatory text and confusion resulting from an
inconsistent reference to GFCCs in other provisions that still othenvise apply to these
activities, “a person engaged in government-financed reclamation was omitted from the
regulatory text in § 87.119(a) and 88.107(a) even though the obligation for operations
performing work pursuant to GFCCs to restore or replace affected water supplies still
exists.

6. Comment: General observations on the use or potential misuse of GFCCs. (2)

Response: GFCCs are outside of the scope of this rulemaking.

7. Comment: Under Subsection (b), Paragraph (1) states that the operator or mine owner
“who affects a water supply to any demonstrable extent ... shall promptly restore or
replace the affected water supply with a permanent alternate supply [Emphasis
added.] The term promptly” is not regulatory language and does not set a binding norm
that could be predicted by the regulated community. We ask the Board to clarify this
implementation timeframe in the final-form regulation. (1)

Response: The phrase “promptly replace” is included to maintain consistency with an
analogous provision under Chapter 89 ( 89. l45a(b)) and has been effectively understood
and implemented in the regulation of underground mining to mean without undue or
unjustified delay. The word “promptly’ is used frequently in the Federal SMCRA.
“Promptlv provides some flexibility by allowing the supply to be replaced as soon as
practical considering site-specific conditions.” See 35 Pa.B. 5775: 25 Pa. Code §
89.145a(b); see also Section 720(a)(2) of Federal SMCRA (30 U.S.C.A. § 1309a(a)(2))
(Pronzptlv replace any drinking, domestic, or residential water supply from a well or
spring in existence prior to the application for a surface coal mining and reclamation
permit, which has been affected by contamination, diminution, or interruption resulting
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from underground coal mining operations.”).

8. Comment: Under Subsection (b). Paragraph (2) states that “for any water supply that will
be affected by . . . the proposed mining, the operator or mine owner shall provide a

replacement supply prior to commencing the activity.” [Emphasis added.j How does
this provision work with Subsection (c) (relating to temporary’ water supplies) that
requires the operator or mine owner to provide a temporary water supply within 24 hours
if the affected water supply owner or user is without a readily available alternate source
of water? We ask the Board to explain in the Preamble to the final-form regulation how
an owner or mine operator will be required to implement these regulations. (1)

Response: These provisions operate together across the cimeline of mining activity,
where subsection (b) relates to permanent replacement supplies while subsection (c)
relates to the temporary supply provided until a permanent supply can be established. In
order of events, the regulations apply as follows:

I. If the operator or the Department anticipate that a mining activity will impact
a water supply, the operator must provide a replacement supply prior to
commencing its activities. (subsection (b)(2)). This is determined during
permit review.

2. If no impact is anticipated but a water supply within the area of presumption is
affected after commencement of the mining activity, the operator shall
provide a temporary water supply within 24 hours of being contacted
(subsection (c)).

3. Then, if the water supply is within the area of presumption and no defense is
available or if causation can otherwise be established, the operator must
“promptly” provide a permanent replacement (subsection (b)( I )).

The Department has successfully been implementing the 24-hour time frame for
providing temporary water supplies for supplies impacted by underground mines (see 25
Pa. Code § 89.145a(e)(I)) and intends to continue this implementation for surface mining
impacted supplies.

9. Comment: Subsection (c) relates to temporary water supplies. The term “temporary” is
not regulatory language and does not set a binding norm that could be predicted by the
regulated community. We ask the Board to clarify this timeframe in the final-form
regulation. (I)

Response: “Temporary” is used in the federal regulations in relation to the requirement
for a temporary’ supply that is equivalent to premining quality and quantity under the
federal regulations (30 CFR 701.5) (“Replacement of water supply means, with respect to
protected water supplies contaminated, diminished, or interrupted by coal mining
operations. provision of water supply on both a temporary and permanent basis . .

. .“). A
temporary supply is warranted if the persons served by the supply will be without water
for more than 24 hours. Therefore, a temporary supply is needed when the prompt
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resolution of a problem or installation of a new permanent supply will take more than a
day. The duration of the temporary supply will depend on the successfuL installation and
implementation of a new supply that meets the quality and quantity’ requirements, which
will vary’ depending on the type of permanent replacement supply or whether the affected
supply can otherwise be restored. Please also see the response to Comment #7.

10. Comment: In Subsection (c), the requirement for a temporary water supply may be
subject to a preliminary determination by the Department. The Board states in the
Preamble that “the Department may determine in a preliminary review that the water
supply loss is not related to the mining activity in which case the operator or mine owner
will not be required to install a temporary supply. This determination may not be
possible, however, within a 24-hour [timeframe], but the District Mining Office
personnel who investigate water loss claims stated that they can regularly make this
preliminary determination within 48 hours of notification ofan impacted supply.” Why
is the timeframe for implementation in Subsection (c) 24 hours if the Department needs
48 hours to make a determination? If the provision remains unchanged at final, what is
the recourse for an operator or mine owner who has complied by providing a temporary
water supply within 24 hours if the Department then determines that the water supply loss
is not related to mining activity? Who will reimburse the operator or mine owner? We
ask the Board to explain the reasonableness and fiscal impacts of these implementation
timeframes in the final-form regulation. (1)

Response: To clarify, water supply issues are typically addressed within the 24-hour time
frame. The language in the Preamble of the proposed rulemaking attempted to address the
rare instances that the Department may be unable to respond to a water loss call within 24
hours due to holidays or other conditions. This language has since been removed to avoid
further conibsion. While the Department is unable to ensure that it can make a
determination as to the cause of the impact of the supply within any particular timeframe,
the final-form rulemaking has been written to accommodate the scenario where the
Department is able to quickly determine that the cause was not related to mining. For
example, the mine operator or Department staff may suspect the cause of the affected
supply is instead a mechanical or plumbing issue unrelated to mining. In that instance, a
plumber or well driller may be required to check the distribution system.

If the Department later determines mining did not impact the water supply yet an operator
had to provide a temporary water supply, the operator or mine owner will not be
reimbursed. This was the cost of operating near water supplies determined by the General
Assembly when it created the statutory presumption. PA SMCRA initially included a
provision for operators to seek reimbursement for these costs, but this provision was later
repealed in 2000. The statutory presumption makes the reasonableness and fiscal impact
difficuLt to discern, as the scenarios described by IRRC take place after an impact but
before the cause of the impact is known. Any fiscal impact to a mine operator or mine
owner directly corresponds to a fiscal impact to the water supply owner or water supply
user within the zone of presumption, which the General Assembly already weighed in
creating the presumption.
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11. Comment: Subsection U) (relating to presumption of liability) is described in the
Preamble as “specify[ingj that the presumptive area includes support areas However,
this subsection does not explicitly include hsupport areas.” We ask the Board to add
“support areas” or explain in the Preamble to the final-form regulation how support areas
are addressed in this subsection. (1)

Response: Sections 87.1 19a(j) and 88.107a(j) (relating to presumption of liability) state
that the area subject to the presumption extends 1,000 feet from “areas affected” by the
mining activities. “Affected area,” which is a broadly defined term in g7.l and 88.1, is
comprised ofa mining area, where the coal is mined, and “support areas,” which the
Department and the regulated community understand as describing areas needed to
facilitate, but othenvise incidental to, the extraction of coal.

12. Comment: Both RAF Question #9 and the Preamble state: “Section 4.2 (fl(4) of PA
SMCRA [the Pennsylvania Surface Mining Conservation and Reclamation Act], 52 P.S.
§ l396.4b. was not approved [by the United Stales Department of the lnteriors Office of
Surface Mining Reclamation and Enforcement (OSM)] because it allowed for final bond
release when there is an outstanding water supply replacement order. See 30 CFR
938.12(c)(1). Sections 87.119(i) and 88.1070) were not approved for the same reason.
See 30 CFR 938.12(c)(7).” The Preamble also states that “[s]tate laws must be consistent
with the provisions of Federal SMCRA, see 30 U.S.C.A. § 1255(a)) Has Section
4.2rn(4) of the Pennsylvania SMCRA been amended to conform to Federal law? If not,
how is the Department addressing OSMs disapproval of this statutory provision? (I)

Response: Section 87.119(i) was replaced by § 87.1 19a(m), which removed the language
objected to by OSM.

Section 4.2(fl(4) of PA SMCRA has not been amended to conform to Federal law, but
this should have no effect on OSMs approval of the PA coal mining regulatory program.
Section 4.2(fl(4) and the corresponding regulations at sections 87.119(i) and 88.1070)
were a limitation on an othenvise valid Department enforcement mechanism
(withholding final bond release), codified under section 4(g) of PA SMCRA, 52 P.S. §
1396.4(g), and in the regulations at sections 86.172 and 86.174.

Federal regulations require that “[s]tates with an approved State program shall
implement, administer, enforce and maintain it in accordance with the [Surface Mining
Control and Reclamation Act of 1977], this chapter and the provisions of the approved
State program.” 30 CFR 733.11. Moreover. Section 18.10 ofPA SMCRA directs that “it
shall be the intent of the General Assembly, and this act shall not be construed to violate
any of the requirements of... the Surface Mining Control and Reclamation Act of
1977 52 P.S. § 1396.18j.

Therefore. OSM’s disapproval of the limitation set forth in section 4.2(fl(4) of PA
SMCRA rendered the Department unable to implement it. This effectively lifts the
restriction on the Department’s authority under Section 4(g) to enforce compliance with
the standards set forth in PA SMCRA and other relevant laws (which includes
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compliance with a water supply replacement order) by withholding final bond release.
See 52 P.S. § 1396.4(g) and 25 Pa. Code § 86.172 and 86.174.

13. Comment: This proposed regulation adds a requirement for an operator or mine owner
to provide a temporary water supply to a water supply owner or user in certain
circumstances. The Board provides in response to L&F Questions #15 and #17 that
district mine offices receive complaints and claims for water supply replacement each
year. Further, the Board states in response to RAF Questions #19 and #24 that providing
a temporary water supply would cost 51,000 - 52,000 per occurrence. However, the
Board does not provide an estimate of costs for the regulated community to implement
this regulation in response to RAF Question #23. Since the Board states that there are
costs for temporary water supplies and claims for these supplies, we ask the Board to
amend its response to Question #23 or to explain why it is appropriate to respond SO to
this question. (1)

Response: The cost of”$O” for the regulated community to implement this regulation
listed in response to Question #23 of the Regulatory Analysis Form is appropriate. To
the extent that an operator or mine owner would incur a cost, they would already incur
those costs regardless of whether this requirement was included in Chapters 87 and 88,
because it is how the Department currently interprets and enforces Section 4.2(t) of PA
SMCRA. The Department currently requires the provision of temporary water supplies
under the same circumstances described in the mlemaking by relying on the
Department’s enforcement authority to issue orders to operators under the appropriate
circumstances.

Additionally, the expense of providing a replacement supply is not one that applies to all
operations — only those that impact a water supply. The mine owners and operators have
an obligation to avoid these impacts in the first place, or, at a minimum, anticipate any
impacts and work out a replacement supply with the landowner ahead of initiating its
operations. The provisions relating to temporary supplies address the consequences of
failing to ftilfill the initial obligations to not adversely affect water supplies. In that
sense. the regulation is not “implemented” by the operators and mine owners — operators
and mine owners should not find themselves in the situation of having to provide
temporary water in the first place.

14. Comment: As published in the Fennsvhvniu Bulletin, Section 87.11 9a(d)( I) contains a
typographical error in the cross-reference to Section 4.29(1) of the Pennsylvania SMCRA.
This cross-reference should be corrected to Section 4.2(1)). (1)

Response: The number “429” was a printing error and should have been 4.2(1). The
error was correctly shortly after publication and no longer appears in the posted
documents.

15. Comment: If the Department is required to submit this proposed regulation to OSM for
its review and approval, we ask the Board to provide this information in the Preamble to
the final-form regulation. (1)
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Response: The proposed rulemaking has been informally provided to OSM for their
review. OSM has provided some preliminary feedback, which was positive and did not
identify any issues. Once approved, the final-form rulemaking will be submitted as a
program amendment to OSM.

16. Comment: Paragraph 6 of the draft Model SMCRA Water Supply Settlement
Agreement and Release Form limits the “release of the SMCRA water supply
restoration/replacement rights given by the Water Supply Owners in this Agreement [to]
a term of no more than thirty-five (35) years.” What is the reason for this time limit? (I)

Response: The 35-year limit was a guideline that is no longer applicable and will be
removed prior to publication of this form for use. There will not be a stated term limit for
the agreement.
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Annex A

TITLE 25. ENVIRONMENTAL PROTECTION

PART I. I)EPARTMENT OF ENVIRONMENTAL PROTECTION

SUBPART C. PROTECTION OF NATURAL RESOURCES

ARTICLE I. LAND RESOURCES

CHAPTER 87. SURFACE MINING OF COAL

Subchapter A. GENERAL PROVISIONS

§ 87.1. Definitions.

The Ibilowing words and terms. when used in this chapter. have the lhIlosing meanings
unless the context clearly indicates otherwise:

* * * * *

Degree—The inclination from the horizontal.

I DL’ in/ninth cost increase—For purposes of 87.119 (relating to hydrologic balance:
water rights and replacement), a cost increase which meets one of the following criteria:

(I) Is less than 15% of the annual operation and maintenance costs of the previous water
supply that is restored or replaced.

(ii) Is less than S60 per year.I

DisizuIied circa—An area where vegetation, topsoil or overburden is removed or upon which
topsoil. spoil. coal processing aste or noncoal waste is placed by surface coal mining activities.
Those areas are classified as disturbed until reclamation is complete, and the perfhriuanee bond
or other assurance of performance required by Chapter 86 Subchapter F (relating to bonding and
insurance requirements) is released.

* * * * *

Noxious p/culls—Species that have been included on official State lists of noxious plants.

Operation and inaiiitenance costs—All costs incurred by the water supply owner or water
supply user associated with utilizin2 that supply for the purposes served. Examples of these
costs include electricity, chemicals, treatment system maintenance, public water fees and
equipment replacement costs.

Outs/ape—The thee of the soil or embankment sloping downward ftom the highest elevation
to the toe.

* * * * *



I Va/er suppli’—For the purpose of § 87.47 and 87.11 9a (relating to alternative water supply
information: and hydrolo2ic balance: water rights and replacement) land § 87.119j. an
existing br currently3 designated or currently planned source of water lorL lhcility1 or system
For the supply of titer lbr human consumption or lbr agricultural, commercial. industrial or
other uses. Natural soil moisture utilized by vegetation or crops is not a water supply.

Water supply owner—Landowner or water supply company.

I Water supply sun’ey—

(i) The collection of reasonably available information for a water supply to establish:

(A) The location, type and use of the water supply.

(13) The chemical and physical characteristics of the water.

(C) The (luantiIy of thc water.

(D) The physical description of the water supply, including the depth and diameter of
the well, length of easing and description of the treatment and distribution systems.

(E) Hydrogeologic data such as the static water level and yield determination.

(ii) Reasonably available in formation is information which can he collected without
cxtraordinan effort or the expenditure of excessive sums of money.

Wa/er table—The upper surlhce ofa zone of saturation. where the body oFgroundwater is not
con lined by an overlying impermeable zone.

Subchapter C. SURFACE COAL MINES: MINIMUM REQUIREMENTS FOR
INFORMATION ON ENVIRONMENTAL RESOURCES

§ 87.47. Alternative water supply information.

The application shall identify the extent to which the proposed surlhce mining activities may
resu It in contamination, diminution or interruption of an underground or sit rface soil ree of
waterl any water supply within the proposed permit or adjacent area Ifor domestic,
agricultural, md ustrial or other legitimate usel . If contamination. pollution. diminution or
interruption may result, then the description shall identil the means to restore or replace the
affected water supply in accordance with § 187.1191 87.11 9a (relating to hydrologic balance:
water rights and replacement), including cost calculations.. The I)cpartment will notify the
owner of any potentially affected supply.

Subchapter E. SURFACE COAL MINES:
MINIMUM ENVIRONMENTAL PROTECTION PERFORMANCE STANI)ARDS

§ 87.1 19. Hydrologic balance: water rights and replacementi Reserved.

I (a) Water supply replacement ohligatwns. The operator of any mine or a person engaged
in government-financed reclamation who affects a water supply by contamination,
pollution, diminution or interruption shall restore or replace the affected water supply with
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an alternate source, adequate in water quantity and water quality, for the purpose served
by the water supply.

(1) To be adequate, the restored or replacement water supply, at a minimum, shall:

(i) Be as reliable as the previous water supply.

(ii) Be as permanent as the previous water supply.

(iii) Not require excessive maintenance.

(iv) Provide the owner and the user with as much control and accessibility as exercised
over the previous water supply. Tile use ofa public water supply as a replacement water
supply provides the owner and the user adequate control and accessibility.

(v) Not result in more than a de minimis cost increase to operate and maintain.

(2) If the operating and maintenance costs of the restored or replacement water supply
are more than a de minimis cost increase, the operator shall provide for the permanent
payment of the increased operating and maintenance costs of the restored or replacement
water supply.

(3) The requirement contained in this subsection to restore or replace an affected water
supply or an individual requirement of paragraphs (1) and (2) may be waived. The waiver
shall he in writing on a form prepared by the I)epartment. Everyone who possesses an
ownership interest in the water supply shall sign the waiver. The form shall he recorded at
the office of the recorder of deeds in the county in which the water supply is situated and a
notarized copy of the form shall be p rovided to the I)epa rtmen t.

(h) Pre.szunption of lluhilitrfhr pollution.

(I) It shall he presumed, as a matter of law, that a surfitce mine operator or mine owner
is responsible without proof of fault, negligence or causation for all pollution, except
bacteriological contamination, anti diminution of public or private water supplies within
1,000 linear feet (304.80 meters) of the boundaries of the areas bonded and affected by coal
mining operations, areas of overburden removal and storage and support areas except for
haul anti access roads.

(2) If surface mining activities are conducted on areas which are not permitted or
bonded, it shall he presumed, as a matter of law, that the surface mine operator or mine
owner is responsible without proof of fault, negligence or causation for all pollution, except
bacteriological contamination, and diminution of public or private water supplies within
1,000 linear feet (304.80 meters) of the land affected by the surface mining activities.

(c) Dejinisex to presumption of luthihfl’. There are only five defenses to the presumption
of liability provided in subsection (b). For any of the five defenses to apply, the mine
operator or mine owner shall affirmatively prove by a preponderance of evidence that one
or more of the following conditions exists:

(1) The landowner or water supply company refused to allow the surface mine operator
or mine owner access to conduct a water supply survey prior to commencing surface
mining activities.

3



(2) The water supply is not within 1,000 linear feet (304.80 meters) of:

(I) The boundaries of areas bonded and affected by coal mining operations, areas of
overburden removal and storage and areas used for support but not including haul and
access roads.

(ii) The boundaries of areas affected by surface mining activities in areas which are not
bonded.

(3) The pollution or diminution existed prior to the surface mining activities as
evidenced by a water supply survey conducted prior to commencing surface mining
activities and as documented in the approved surfitce mine permit application submitted to
the I)epartment prior to permit issuance.

(4) The 1)011 ution or d hit in ution occurred as a result of some ca use other than the su rface
nhining activities.

(5) The landowner, water supply user or water supply company refused to allow the
surfitee mine operator or mine owner access to determine the cause of pollution or
diminution or to replace or restore the water supply.

(d) Notification to Department. The surface mine operator or mine owner shall notify the
1)epartment and provide all information which supports a defense to (he presumption of
liability when one or more of the live defenses to the presumption of liability provided in
subsection (c) are met. If a surface mine operator’s or mine owner’s defense to the
presu m ption of liability is based on the conditions of subsection (e)( I), the operator or
owner shall submit evidence to tile l)epartrnent demonstrating that the landowner or water
supply company was notified by certified mail or personal service that the refusal of access
to conduct a water supply survey could be used to rebut a presumption of liability.

(e) bnnwdiate replacement of it’ater snpplr. If the l)epa rtmen (finds that mi mccl iate
replacement of an affected water supply used for potable or domestic purposes is required
to protect public health or safety and the surface mine operator or mine owner has fiuiled to
comply nith an order issued under section 4.2(l) of SMCRA (52 P.S. § 1396.4b(fl), the
Department may use moneys from the Surface Mining Conservation and Reclamation
Fund to restore or replace the affected water supply.

(I) Department cost of recovery. The I)epartment will recover the costs of restoration or
replacement, (he costs of temporary water supply and costs incurred for design and
construction of facilities from the responsible surface mine operator or mine owner. Costs
recovered will he deposited in (he Surface Mining Conservation and Reclamation Fund.

(g) Operator cost recm’eI:r. A surface mine operator or mine owner who appeals a
Department order, provides a successful defense during the appeal to the presumptions of
liability’ and is not otherwise held responsible for the pollution or diminution is entitled to
recovery of reasonable costs incurred, including, hut not limited to, the costs of temporary
water supply, design, construction, and restoration or replacement costs from the
Department.
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(Ii) Oilier remedies. Nothing in this section prevents a landowner, water supply user or
water supply company who claims pollution or diminution ofa water supply from pursuing
any other remedy that may be provided for in law or in equity.

(i) Issuance n[newpennits A Department order issued under this section which is
appealed will not he used to block issuance of new permits or the release of honds when a
stage of reclamation work is completed.

(j) Department authority. Nothing in this section lim its the l)epa rtmcn ts authority tinder
section 4.2(fl(l) of SMCRA.

(k) Exception. A surface mining operation conducted under a surface mining permit
issued by the Department before February 16. 1993. is not subject to subsections (b)—(i),
but is subject to subsections (a) and (j).I

87.11%. Hydrologic balance: water rights and replacement.

(a) I Vuter supyl’ surreys. The operator or mine owner shall conduct a sun’ev of the
quanti and quality of all water supplies within the permit area and those in adiacent
areas that may be affected by mining activities.except when the water supply owner denies
the operator or mine owner access for the survey.

(1) The survey must include the following information to the extent that it can be
collected without excessive inconvenience to the water supply owner or water supply user:

Ii) The location and pe of water supply.

(ii) The existing and reasonably foreseeable uses of the water supply.

(iii) The chemical and physical characteristics of the water, including, at a minimum,
total dissolved solids or specific conductance corrected to 25°C. pH. total iron, total
manganese, acidity, alkalinity and sulfates. Additional parameters, including hardness and
total coliform. may he required by the Department based on the local aquifer conditions
and the characteristics of the water supply and uses. An operator or mine owner ivito
obtains water samples in a premining or postmining survey shall utilize a certified
lahoraton to analyze the samples. For water supplies with existing treatment. the
treatment system must be documented, and a chemical anaKsefi ANALYSIS of the
untreated water shall be obtained if a sample that bypasses the treatment can feasibly he
collected.

(iv) Historic and recent quantity measurements and other hydropeologic data such as
the static water level and yield determination.

(v) The physical description of the water supply, including the depth and diameter of the
well, length of easing and description of the treatment and distribution systems.

(vi) Sufficient sampling and other measurements to document the seasonal variation in
hydrologic conditions of the water supply.

(2) The operator or mine owner shall submit the results of all qualitative analyses and
quantity measurements gathered as part of a water supply survey to the l)epartment and
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supply a copy to the water supply owner and water supply user prior to the issuance of a
mining perniit.

(3) A water supply survey shall be conducted prior to the time a water supply is
susceptible to mining-related effects and shall be made part of the application for surface
mining permit submitted to the Department. An update to the original survey may be
required after permit issuance under the requirements ofl 86.53 (relating to reporting of
new information).

(4) If the operator or mine owner is prohibited from making a premining or postmining
survey because the water supply owner will not allow access to the site, the operator or
mine owner shall submit evidence to the Department of the following:

(I) The operator or mine owner notified the waler supply owner by certified mail or
personal service of the water supply owner’s rights and the effect on the water supply
owner of the water supply owner’s denial to the operator or mine owner of access to the site
under section 4.2 of SMCRA (52 P.S. 1396,4h).

(ii) The operator or mine owner attempted to conduct a survey.

(iii) The water supply owner fihiled to authorize access to the operator or mine owner to
conduct a survey within 10 days of receipt of the operator’N or mine owner’s notice of intent
tws+incy PRIOR TO COMMENCING MINING ACTIVITY.

(b) huller suppfl’ rep!aeenwnt obhL’atu,ns.

(1) The operator or mine owner of any mine who affects a water supply to any
demonstrable extent by contamination, pollution, diminution or interruption shall
promptly restore or replace the affected water supply with a permanent alternate supply
adequate in water quantity and water quality for the purposes served by. and the
reasonably foreseeable uses of. the water supply. The operator or mine owner shall provide
to (lie l)epartment. in writing, the description of the location of a restored or replaced
water supply and the name and address of the water supply owner under the requiremeuls
of 86.53.

(2) For any water supply that will, with a reasonable degree of certainty established by
supporting evidence, be affected by contamination, pollution, diminution or interruption
by the proposed mining, the operator or mine ojyner shall provide a replacement supply
prior to commencing the activity.

(e) Temporary i’jzfer supplies. If the affected water supply owner or water supply user
whose supply is in the area of presumption as defined in paragraph (i)(l) is without a
readily available alternate source of water, the operator or mine owner shall provide a
temporary water supply within 24 hours of being contacted by the water supply owner,
water supply user, or the Department, whichever occurs first. The temporary water supply
provided under this subsection shall meet the quality requirements of paragraph (fl(2) and
provide_sufficient quantity to meet the water supply owner or water supply user’s
premining needs. The requirement for a temporary water supply may be subject to a
preliminary determination by the I)epartment.

(di Immediate repkwe,,wnt of water supply hi’ the Department.
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(I) little l)epartment finds that immediate replacement of an affected water supply used
for_potable_or_domestic purposes is required to protect public health or safety and the
operator or mine owner has failed to comply with an order issued under section 4.2(f) of
SMCRA. the Department may use moneys from the Surface 1iining Conservation and
Reclamation Fund to restore or replace the affected water supply.

(2) The l)epartment will recover the costs of restoration or replacement, the costs of
temporan’ water supply and costs incurred for design and construction of facilities from
the responsible operator or mine owner. Costs recovered wilt be deposited in the Surface
Mining Conservation and Reclamation Fund.

(e) Reimbursement. If a water supply is restored or replaced by the water supply owner
or water supply user prior to establishing that mining activity is responsible for the
pollution or diminution, the responsible operator or mine owner shall reimburse the water
supply owner or water supply user the cost of replacing or restoring the supply including
payment of operation and maintenance costs as described in subsection (g). If the operator
or mine owner disputes the cost as presented by the water supply owner or water supply
user, the operator or mine owner may present to the Department comparable estimates
meeting the requirements of paragraph (h)(1) from three water supply installers in the
area. The l)epartment will determine fair cost of reimbursement based upon these
estimates and any other applicable information. Without affecting a water supply owner’s
or water supply user’s other rights consistent with subsection (fl, an affected water supply
owner or water supply user may make a reimbursement claim to the Department against
an operator or mine owner only until final release of the reclamation bond for the site.

(0 Adegiwcv of pernianenili’ restored or replaced water suppi,’. A permanently restored or
replaced water supply shall include any well, spring, municipal water supply system or
other supply approved by the Department which meets the following criteria for adequacy:

(1) Rellahiliti’, maintenance aiu! control As documented in the premining water supply
survey, a restored or replaced water supply, at a minimum, shall:

(I) He as reliable as the previous water supply.

(ii) Be as permanent as the previous water supply.

(iii) Not require excessive maintenance.

(iv) Provide the water supply owner and the water supply user with as much control and
accessibility as exercised over the previous water supply.

(v) Not result in increased cost of operation and maintenance for the water supply
owner or water supply user, unless the operator or mine owner has provided for payment
of the increased cost as described under subsection (g).

(2) Qualltj’. A restored or replaced water supply will be deemed adequate in quality if it
meets the following:

(ii For a domestic supply. the Pennsylvania Safe Drinking Water Act (35 P.S. §
721.1—721.17) standards, or a quality comparable to the premining water supply if that
water supply did not meet these standards. The Department may require that the quality of
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the restored or replaced water supply be equivalent to the premining supply in particular
circumstances where the water supply owner or water supply user has demonstrated that
this standard is necessary for the purposes served by tile current supply.

(ii) For oilier than a domestic supply, tue premining quality established by the water
supply survey data or an adequate quality of water needed for the purposes served by and
the reasonably foreseeable uses of the supply.

(3) Osuu,tilv. For purposes of this paragraph the term ‘‘reasonably foreseeable uses”
iucludes the reasonable expansion of use where the quantity of the water supply available
prior to mining was adequate to supply the foreseeable uses. A restored or replaced water
supply will be deemed adequate in quantity if it meets one of the flillowing:

(i) It delivers the amount of water necessarv to satisfy the purposes served by the supply
as documented in the water supply suryey including the demands ofanv reasonably
foreseeable uses. The Department will not accept tile use of water storage systems in
coniunction with the replaced or restored supply in order to meet quantity requirements,
unless the operator or mine owner can demonstrate the existence of no reasonable
alternative.

(ii) It is established through a connection to a public water supply system that is capable
of delivering the amount of water necessary to satisfy the water supply owner’s or water
supply user’s needs and the demands of any reasonably foreseeable uses.

(4) Water source servieetthilj/;’, Replacement of a water supply shall include the
installation of all piping, pumping equipment, and treatment equipment necessary to put
the replaced water source into service.

(g) Increased opera/lois (lilt! juanstenaiwe costc. If the operation and maintenance costs of
the restored or replaced water supply are more than those of the previous supply, the
operator or mine owner shall provide for the permanent payment of the increased
operation and maintenance costs of the restored or replaced water supply in accordance
with the following procedure:

(1) De/ernsinbw costs. The Department will determine the amount of the annual increase
in operation and maintenance costs of the restored or replaced water supply based on
current actual uses of the water supply.

(i) In consultation with the water supply owner or water supply user, the operator or
mine owner shall use a minimum of 6 months of data, including high and low use periods.
to ascertain the cost of operating and maintaining the replacement water supply. The data
collection period should not exceed one year from the date the replacement water supply is
functional_unless_tile Department determines a reason to extend the period. During this
collection period, the operator or mine owner pays the operation and maintenance costs.

(ii) Within 30 days after the end of the data collection period, the operator or mine
owner shall submit to the Department, and to the water supply owner by certified mail, the
operator’s or mine owner’s calculation of the annual increased operation and maintenance
costs and a plan for payment of these costs. The water supply owner may respond to the
proposed calculation of costs within 30 days from receipt of the certified mail.
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(iii) The Department will review the operator’s or mine owner’s information, the water
supply owner’s information and any other information the I)epartment deems relevant and
will determine the amount of annual increase in operation anti maintenance costs.

(iv) In determining the amount of annual increase in operation and maintenance costs.
the I)epartment will take into account contingencies and the precision of the cost estimates.

(2) Provtcions for pa’ment. Within 60 days of the l)epartment’s determination of the
annual increased cost, the operator shall post a surety or collateral bond in an amount
calculated in accordance with paragraph (gfl3). This bond is subject to the following
provisions:

Ii) The bond shall be submitted on a form prepared by the Department, separate from
the designated reclamation bond.

(ii) The bond amount will be reviewed and adjusted as necessary and in accordance with
86.152 (relating to bond adiustments) at an interval no less than even’ 5 years in

conjunction with the permit renewal.

(iii) A replacement bond must he posted by any successor operator of the associated
permit.

(iv) If a water supply operation and maintenance costs bond is forfeited. money received
from the forfeiture of the bond can be used only for the water supply Ibr which the
l)epartment forfeited the bond unless this supply has since been abandoned. The money
will he paid by the l)epartment to the current water supply owner as a settlement of the
water supply owner’s claim for increased operation and maintenance costs for the water
supply for which the bond was forfeited. If a permittee has posted a bond for multiple
water supplies the monies will be paid to the water supply owners on a prorated basis,
based on the respective operation and maintenance costs.

(3) Bond cakithuwn. Calculation of the amount of bond necessary to assure payment of
operation and maintenance costs will he accomplished through the following procedure:

(i) The annual increased operation and maintenance costs are determined as in
paragraph (g)( I).

(ii) This cost is then projected through 1 year beyond the term of the associated permit
accounting for inflation through this time period. The following formula is used to calculate
the projected costs.

OM.=QM”(I +E)’
Where:

OkL is the projected cost for operation and maintenance,

Ok! is the annual increased operation and maintenance costs,

E is inflation rate based on the average Consumer Price Index as a decimal,

x is years to renewal plus one.
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(iii) The projected cost is then used to calculate bond value that is necessary to assure
payment of operation and maintenance costs. This bond value can be established by using
the projected cost determined in subparagraph (ii) in the following formula:

Bond = OM ‘fl÷FJ

Wli crc:

Bond is the present value of the funds needed to cover increased operation and
maintenance costs in perpetuity,

I is the historic, long-term rate of return on investments based on Treasury Bills as a
decimal,

Qij and E are defined as in subparagraph (ifl.

(iv) The Department will annually recalculate values for the variables i and E used in
the previous formulas and publish these values in the Pennsylvania Bulletin.

(4) Release ofobiluation. A voluntary agreement between the water supply owner and
the operator or mine owner may be executed at any time. This agreement shall include a
notarized statement signed by the water supply owner that documents the settlement of
increased operation and maintenance costs to the satisfaction of all parties. This agreement
shall be on forms provided by the Department and recorded with the deed to the property,
with an original signed, recorded document submitted to the Department upon completion.
Upon receipt of the fully executed and recorded release, the Department will consider the
operator’s or mine owner’s obligation to pay increased operation and maintenance costs for
the water supply to be satisfied and any bonds posted for this supply can be released.

(Ii) Special Provisions for opera/iou and inajuutenance costs.

(1) Should ownership of the affected water supply change, the operator or mine owner
must continue to pay the increased operation and maintenance costs unless a release
outlined in paragraph (g)(4) is executed.

(2) An operator who incurs the obligation to pay for increased operation and
maintenance costs for multiple water supplies may post one bond that covers the increased
operation and maintenance costs for multiple water supplies. The procedures for
calculating this bond amount shall be consistent with a single supply bond value as
described in paragraph (g)(3) but the bond amount must he sufficient to provide for the
payment for each water supply in the event that the operator defaults on the legal
obligation of permanent payment.

(i) Waivers.

(1) The requirement to restore or replace an affected water supply may be waived by the
Department if the Department determines that the affected water supply is to be
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abandoned whereby a replacement is no longer needed based on the approved post-mining
land use.

(2) If a water supply is to be abandoned as in paragraph (i)(1), a notarized written
statement signed by all persons who possess an ownership interest in the water supply shall
be submitted to the Department establishing that the individuals knowingly and willingly
agree to abandon the water supply. This document shall be recorded with the deed to the
property at the office of the recorder of deeds.

(I) Presunaption of!iabillfl’.

(I) It shall be presumed, as a matter of law, that a surface mine operator or owner is
responsible without proof of fault, negligence or causation for all pollution and diminution,
except for bacteriological contamination, of public or private water supplies within 1,000
linear feet (301.80 meters) of the boundaries of any areas affected by surface mining
activities whether or not permitted, including all reclaimed areas that underwent these
activities. Areas utilized solely for haul and access roads shall not be included in the
presumption area.

(2) Other than if the operator, mine owner, or the Department determines that the
water supply is not within the 1,000-foot area as described in paragraph (i)(l), the
presumption is voided if the operator or mine owner can affirmatively prove by a
preponderance of the evidence one or more of the following:

(i) The water supply owner refused to allow the operator or mine owner access to
conduct a water supply survey prior to commencing surface mining activities.

(ii) The water supply owner or water supply user refused to allow the operator or mine
owner access to determine the cause of pollution or diminution or to replace or restore the
water supply.

(iii) The pollution or diminution existed prior to the surface mining activities as
evidenced by a water supply survey conducted prior to commencing surface mining
activities and as documented in the approved surface mine permit application submitted to
the Department prior to permit issuance.

(iv) The pollution or diminution is not a result of the surface mining activities.

(3) If the operator or mine owner intends to demonstrate the presumption of liability is
not applicable. they shall notify the Department and provide information in support of the
demonstration. If asserting that access was denied, evidence must be provided showing that
the water supply owner was notified by certified mail or personal service that the refusal of
access to conduct a water supply survey or assessment may be used to rebut the
presumption of liability. Tile l)epartment will consider information provided under this
I)araraph in determining if mining activity caused the pollution or dinainution and make a
determination within 90 days of the operator’s or mine owner’s submissions.

(k) Operator cost recovery. An operator or mine owner who prevails in an appeal of a
l)epartment order to replace a water supply may pursue recovery of costs in accordance
with 27 Pa.C.S. 7708 (relating to costs for mining proceedings).
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(I) Other remedies. Nothing in this section prevents a water supply owner or water
supply user who claims pollution or diminution of a water supply from pursuing any other
remedy that may be provided for in law or in equity. This section also does not prevent an
operator or mine owner from pursuing any remedy in law or in equity should the operator
incur costs for restoring or replacing a water supply that experienced pollution or
diminution caused by third parties.

(rn) issuance a/new pennits A Department order issued under this section which is
appealed will not be used to block issuance of new permits.

(ni Department authority. Nothing in this section limits the Department’s authority
under section 4.2(fl(l) of SMCRA.

(o) Exception. A surface mining operation conducted under a surface mining permit
issued by the Department before February 16. 1993, is not subiect to subsections (a) and
(c)—4m) but is subject to subsections (b) and In).
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CHAPTER 88. ANTHRACITE COAL

Subchapter A. GENERAL PROVISLONS

PRELIMINARY PROVISIONS

§ 88.1. Definitions.

The fbllrning words and terms, when used in this chapter. have the Ihilowing meanings.
unless the context clearly indicates others ise:

* * * * *

Degree—The inc I nation from the horizontal.

IDe ,nhthni.c cost increase—For purposes 01* 88.107 (relating to hydrologic l)alanee
water rights anti replacement), a cost increase which meets one of the following criteria:

(i) is less than 15% of the annual operation and maintenance costs of the previous water
supply that is restored or replaced.

(ii) Is less than 860 per ycar.I

Dntiwhcd coca—A ii area where egetation. soil or overburden is removed or upon which soil,
spoil. coal processing waste or noncoal waste is placed by surlhce coal mining activities. Those
areas are classified as disturbed until reclamation is complete. and the performance bond or other
assurance of’ perlbrmance required by Chapter 86 Subchapter F (relating to bonding and
insurance requirements) is released.

* * * *

Opc’;i p/i mining—The type olsurface mining operation involving one or more of the
IblIow ing:

(i) Basin removal operations where the open pit encompasses the entire cross section ofa
s nclinal basin or a significant portion thereof unless the cross section of the svnclinal basin is
relatively narrow, less than 1.500 feet in width, in which case the operation will be classilied as
modified block—cut mining upon a demonstration h the operator that the requirements of’
88.1 15(c)(l)are met.

(ii) Area mining operations.

(iii) Overburden haul back operations.

(iv) Mining operations where multiple seams are being mined concurrently within a single
mining phase or multiple mining phases. ifthe sequence ol’mining and reclamation operations
are controlled by this phase mining plan developed by the coal operator and the timing of
backlilling and grading operations is controlled by the hacklilling schedule approved by the
Department.

Operation and inamfeizance costs—MI costs incurred by the water supply owner or water
supply user associated with utilizing that supply for the purposes served. Examples of these
costs include eieetrieih’, chemicals, treatment system maintenance, public water fees and
equipment replacement costs.
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On/slope—The lice of the spoil or embankment sloping downward from the highest elevation
to the toe.

* * * * *

Wow,’ supphFor the purpose of § 88.27 and 88.107a (relating to alternative water supply
inlhrmation; and hydrologic balance: water rights and replacement) land § 88.1071. an
existing br currentlyl, designated1 or currently planned source of water Ion facility, or system
for the suppiy of water fbr human consumption or for agricultural, commercial, industrial or
other uses. Natural soil moisture utilized by vegetation or crops is not a water supply.

Wa/er snyI;’ owner—Landowner or water supply corn panv.

I Vuler .ctippl j’ .vun’es’—

(I) The collection of reasonably available in formation for a water supply to establish:

(A) The location, type and use of the water supply.

(B) The chemical and physical characteristics of the water.

(C) The quantity of the water.

(I)) The physical description of the water supply, including the depth and diameter of
(lie well, length of casing and description of the treatment and distribution systems.

(F) Hydrogeologic data such as the static water level anti yield determination.

(ii) Reasonably available in formation is information wh feb can be collected without
extraordinary effort or the expenditure of excessive sums of money.j

I Vat ci’ icthle—l he upper surface ofa zone of saturation where the body or groundwater is not
confined by an overlying impermeable zone.

ANTHRACITE COAL MINING ACTIVITIES: APPLICATION REQUIREMENTS ANI)
PREMININC RESOURCES

§ 88.27. Alternative water supply information.

The application shall identi f the extent to which the proposed anthracite coal surlhce mining
activities may result in contamination, diminution or interruption of’ Ian underground or
surface source ofwatcrl any water supply within the proposed permit or adjacent area Ifor
domestic, agricultural, industrial or other legitimate usci. I fcontamination. pollution.
diminution or interruption may result, then the description shall identify the means to restore or
replace the affected water supply in accordance with Subchapters B. C or D (relating to surface
anthracite coal mines: minimum environmental protection performance standards: anthracite
bank removal and reclamation: minimum environmental protection performance standards: and
anthracite refuse disposal: minimum environmental protection perlbrmance standards),
including cost calculations. The I)epartment will notify (lie owner of any potentially
affected supply.

Subchapter B. SURFACE ANTHRACITE COAL MINES: MINIMUM
ENVIRONMENTAL PROTECTION PERFORMANCE STANI)ARI)S
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§ 88.107. I Hydrologic balance: water rights and replacementi Reserved.

1(a) I Va/er s-app/v replacement obligations. The operator of any mine or a person engaged
in government—financed reclamation who affects •a wafer supply by contamination,
pollution, diminution or interruption shall restore or replace the affected water supply with
an alternate source, adequate in wafer quantity- and water qualm’, for the purpose served
by the water supply.

(I) To he adequafe, the restored or replacement water supply, at a minimum, shall:

(i) Be as reliable as the previous water supply.

(ii) Be as permanent as the previous water supply.

(iii) Not require excessive maintenance.

(iv) Provide the owner and the user with as much control and accessibility as exercised
over the previous water supply. The use of a public water supply as a replacement water
supply provides the owner and the user adequate control and accessibility.

(v) Not result in more than a tie minimis cost increase to operate and maintain.

(2) lithe operating and maintenance costs of tile restored or replacement water supply
are more than a de in inim is cost increase, the operator shall l)ro’i(le for the permanent
payment of the increased operating and maintenance costs of the restored or replacement
water supply.

(3) The requirement contained in this subsection to restore or replace an affected water
supply or an individual requirement of paragraphs (1) and (2) may he waived. The waiver
shall be in writing on a form prepared by the l)epartment. Everyone who possesses an
ownership interest in the water supply shall sign the waiver. The form shall he recorded at
the office of the recorder of (leeds in tile county in which the water supply- is situated and a
notarized copy of the form shall be provided to the Department.

(b) Presmnpthn; qI ilahiII!;’ fbr pollution.

(1) It shall be presumed, as a matter of law, that a surface mine operator or mine owner
is responsible without proof of fault, negligence or causation for all pollution, except
bacteriological contamination, and diminution of public or private water supplies within
1,000 linear feet (304.81) meters) of the boundaries of the areas bonded and affected by coal
mining operations, areas of overburden removal and storage and support areas except for
haul and access roads.

(2) lfsurfiice mining activities are conducted on areas which are not permitted or
bonded, it shall be presumed, as a matter of law, that the surface mine operator or mine
owner is responsible without proof of fault, negligence or causation for all pollution, except
bacteriological contamination, and diminution of public or private water supplies within
1,001) linear feet (304.80 meters) offhe land affected by the surface mining activities.

(c) Dcfrnses to pr’siiniptioii of liability. There are only five defenses to the presumption
of liability provided in subsection (h). For any of the five defenses to apply, the mine

15



operator or mine owner shall affirmatively prove by a preponderance of evidence that one
or more of the lollowing conditions exists;

(I) The landowner or water supply company refused to allow the surface mine operator
or mine owner access to conduct a water supply sun’ey prior to commencing surface
mining activities.

(2) The water supply is not within 1,000 linear feet (304.80 meters) of:

(i) The boundaries of areas bonded and affected by coal mining operations, areas of
overburden removal and storage and areas used for support but not including haul and
access roads.

(ii) The boundaries of areas affected by surface mining activities in areas which arc fbi

bonded.

(3) The pollution or diminution existed prior to the surface mining activities as
evidenced by a water supply suney conducted prior to commencing surface mining
activities and as documented in the approved surface mine permit application submitted to
the l)epartment prior to permit issuance.

(4) The pollution or diminution occurred as a result of sonic cause oilier than the surface
mining activities.

(5) The landowner, water supply user or water supply company refused to allow the
surface mine operator or mine owner access to determine the cause of pollution or
diminution or to replace or restore the water supply.

(d) Notification to Deparinwot. The surhice mine operator or mine owner shall notify the
1)cpartment and provide all information which supports a defense to (lie presumption of
liability when one or more of the five defenses to the presumption of liability provided in
subsection (c) are met. If a surface mine operator’s or mine ow ncr’s defense to the
presumption ofliabilih is based on the conditions of subsection (c)(I), (lie operator or
owner shall submit evidence to the Department demonstrating that the landowner or water
supply company was notified by certified mail or personal service that the refusal of access
to conduct a water supply sunev could he used to rebut a presuniption of liability.

(e) hnnwthatL• rephwenwnt of ‘rater supply. If the Department finds that immediate
replacement ofan affected water supply used for potable or domestic purposes is required
to protect public health or safety and the surface mine operator or mine owner has failed to
comply with an order issued under section 4.2(l) of SMCRA (52 P.S. § 1396.Sh(fl), the
Department may use moneys from the Surface Mining Conservalion anti Reclamation
Fund to restore or replace the affected water supply.

(I) Department cost of recoverj’. The Department will recover the costs of restoration or
replacement, the costs of temporary water supply and costs incurred for design and
construction of facilities from the responsible surface mine operator or mine owner. Costs
recovered will he deposited in the Surface Mining Conservation and Reclamation Fund.

(g) Operator cost recoien’. A surface mine operator or mine owner who appeals a
Dcpartment order, provides a successful defense during the appeal to the presumptions of
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liability anti is not otherwise held responsible for the pollution or diminution is entitled to
recovery of reasonable costs incurred, including, but not limited to, the costs of temporary
waiter supply, design, construction, and restoration or replacement costs, attorney fees and
expert witness fees from the Department.

(Ii) Oilier remedies. Nothing in this section prevents a landowner, water supply user or
water supply company who claims pollution or diminution ofa water supply from pursuing
any other remedy that may be provided for in law or in equity.

(i) !csuance of neit’ perndtc. A l)epartment order issued under this section which is
appealed will not be used to block issuance of new permits or the release of bonds when a
stage of reclamation work is coni pleted.

(j) Department awhoriir. Nothing in this section limits the l)epartments authorit under
section 4.2(0(l) of SMCRA.

(k) E.vetption. A surlitce mining operation conducted under a surface mining permit
issued by the Department before February 16, 1993, is not subject to subsections (h)—(i)
but is su bject to su bsections (a) and (j ) I

88.107a. I-Ivdrologic balance: water rights and replacement.

(a) JJ’atersupplp .cun’en. The operator or mine owner shall conduct a survey of the
quanti and quality of all water supplies within the permit area and those in adjacent
areas that may be affected by mining activities,cxcept when the water supply owner denies
the operator or mine owner access for the survey.

(1) The survey must include the following information to the extent that it can be
collected without excessive inconvenience to the water supply owner or water supply user:

(i) The location and ‘pe of water supply.

(ii) The existing and reasonably foreseeable uses of the water supply.

(iii) The chemical and physical characteristics of the water, including, at a minimum,
total dissolved solids or specific conductance corrected to 25°C, pH. total iron, total
manganese, acidity, alkalinity and sulfates. Additional parameters, including hardness and
total coliform, may be required by the Department based on the local aquifer conditions
and the characteristics of the water supply and uses. An operator or mine owner who
obtains water samples in a premining or postmining survey shall utilize a certified
laboratory to analyze the samples. For water supplies with existing treatment, the
treatment system must be documented, and a chemical anaKses ANALYSIS of the
untreated water shall be obtained ifa sample that bypasses the treatment can feasibly be
collected.

(iv) Historic and recent quantity measurements and other hydrogeologic data such as
the static water level and yield determination.

(v) The physical description of the water supply, including the depth and diameter of the
well, length of casing, and description of the treatment and distribution systems.
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(vi) Sufficient sampling and other measurements to document the seasonal variation in
hydrologic conditions of the water supply.

(2) The operator or mine owner shall submit the results of all qualitative analyses and
quantih measurements gathered as part ofa water supply survey to the Department and
supply a copy to the water supply owner and water supply user prior to the issuance of a
ruining pernhlt.

(3) A water supply survey shall be conducted prior to the time a water supply is
susceptible to mining-related effects and shall be made part of the application for surface
mining permit submitted to the Department. An update to the original survey may be
required after permit issuance under the requirements of 86.53 (relating to reportin% of
new information).

(4) If the operator or mine owner is prohibited from making a premining or postmining
survey because the water supply owner will not Allow access to the site, the operator or
mine owner shall submit evidence to the Department of the following:

(i) The operator or mine owner notified the water supply owner by certified mail or
personal service of the water supply owner’s rights and the effect on the water supply
owner of the water supply owner’s denial to the operator or mine owner of access to the site
under section 1.2 of SMCRA (52 P.S. 1396.4b).

(ii) The operator or mine owner attempted to conduct a survey.

(iii) The water supply owner failed to authorize access to the operator or mine owner to
conduct a survey within 10 days of receipt of the operator’s or mine owner’s notice of intent
tsuiwej’-l’RIOR TO COMMENCING MINING ACTIVITY.

(b) Water supply rephwenw,,t ubhtUw,is.

(1) The operator or mine owner of any mine who affects a water supply to any
demonstrable extent by contamination, pollution, diminution or interruption shall
promptly restore or replace the affected water supply with a permanent alternate supply
adequate in water quantih and water quality for the purposes served by. and the
reasonably foreseeable uses ot the water supply. The operator or mine owner shall provide
to the l)epartment. in writing, the description of the location of a restored or replaced
water supply and the name and address of the water supply owner under the requirements
of 86.53.

(2) For any water supply that will, with a reasonable degree of certainty established by
supporting eyidence. be affected by contamination, pollution, diminution or interruption
by the proposed mining, the operator or mine owner shall provide a replacement supply
prior to commencing the activity.

(e) Teniporari water supplies. If the affected water supply owner or water supply user
whose supply is in the area of presumption as defined in paragraph (iHi) is without a
readily available alternate source of water. the operator or mine owner shall provide a
temporary water supply within 24 hours of being contacted by the water supply owner,
water supply user, or the Department, whicheyer occurs first. The temporary water supply
provided under this subsection shall meet the quality requirements of paragraph (ffl2) and
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provide sufficient quantity to meet the water supply owner or water supply user’s
prcmining needs. The requirement for a temporary water supply may be subject to a
preliminary determination by the Department.

Id) Inunediate rephieenzent of we#er supplr hr (lie De,mdment

(1) lithe Department finds that immediate replacement of an affected water supply used
for potable or domestic purposes is required to protect public health or safety and the
operator or mine owner has failed to comply with an order issued under section 4.2(1’) of
SMCRA. the Department may use moneys from the Surface Mining Conservation and
Reclamation Fund to restore or replace the affected water supply.

(2) The Department will recover the costs of restoration or replacement, the costs of
temporan’ water supply and costs incurred for design and construction of facilities from
the responsible operator or mine owner. Costs recovered will be deposited in the Surface
Mining Conservation and Reclamation Fund.

Ic) Reimbursement Ifa water supply is restored or replaced by the water supply owner
or water supply user prior to establishint that mining activity is responsible for the
pollution or diminution, the responsible operator or mine owner shall reimburse the water
supply owner or water supply user the cost of replacing or restoring the supply including
payment of operation and maintenance costs as described in subsection (g). If the operator
or mine owner disputes the cost as presented by the water supply owner or water supply
user, the operator or mine owner may present to the Department comparable estimates
meeting the requirements of paragraph (b)(l) from three water supply installers in the
area. The I)epartment will determine fair cost of reimbursement based upon these
estimates and any other applicable information. Without affecting a water supply owner’s
or water supply user’s other rights consistent with subsection (I). an affected water supply
owner or water supply user may make a reimbursement claim to the Department against
an operator or mine owner only until final release of the reclamation bond for the site.

If) Adequacr of permanenily restored or replaced ;vater suppfr A permanently restored or
replaced water supply shall include any well, spring. municipal water supply system or
other supply approved by the Department which meets the following criteria for adequacy:

(1) Reliahillir. mahitemnwe and control. As documented in the premining water supply
survey, a restored or replaced water supply, at a minimum. shall:

Ii) Be as reliable as the previous water supply.

(ii) Be as permanent as the preyious water supply.

(iii) Not require excessive maintenance.

(iv) Provide the water supply owner and the water supply user with as much control and
accessibility as exercised over the preyious water supply.

(v) Not result in increased cost of operation and maintenance for the water supply
owner or waler supply user, unless the operator or mine owner has provided for payment
of the increased cost as described under subsection (g).
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(2) Quallti’. A restored or replaced water supply will he deemed adeq uate in quality if it
meets the following:

(I) For a domestic supply, (lie Pennsylvania Safe Drinking Water Act (35 P.S.
721.1—721.17) standards, ora qualth’ comparable to the premining water supply if that
water supply did not meet these standards. The Department may require that the quality of
the restored or replaced water supply be equivalent to the premining supply in particular
circumstances where the water supply owner or water supply user has demonstrated that
this standard is necessary for the purposes served by tile current supply.

(ii) For other than a domestic supply, the prem ining q ualih’ established by the water
supply suryey data or an adequate quality of water needed for the purposes served by and
the reasonably foreseeable uses of the supply.

(3) Ouantitv. For purposes of this paragraph the term ‘‘reasonably foreseeable uses”
includes the reasonable expansion of use where the quantity of the water supply available
prior to mining was adequate to supply the foreseeable uses. A restored or replaced water
supply will be deemed adequate in quantity if it meets one of the following:

(i) It delivers the amount of water necessary to satisfy the purposes served by the supply
as documented in the water supply survey including (lie demands of any reasonably
foreseeable uses. The Department will not accept the use of water storage systems in
coniunetion with the replaced or restored supply in order to meet quantity requirements,
unless the operator or mine owner can demonstrate the existence of no reasonable
alternative.

(ii) It is established through a connection to a public water supply system that is capable
of delivering the amount of water neeessan’ to satisfy the water supply owner’s or water
supply user’s needs and the demands of any reasonably foreseeable uses.

(4) lJ’ci(er source serviceability. Replacement of a water supply shall include the
installation of all piping, pumping equipment and treatment equipment necessary to put
the replaced water source into service.

(g) Increased operation am! mahzte,zance costs If the operation and maintenance costs of
the restored or replaced water supply are more than those of the previous supply, the
operator or mine owner shall provide for the permanent payment of the increased
operation and maintenance costs of the restored or replaced water supply in accordance
with the following procedure:

(1) Determining costs. The Department will determine the amount of the annual increase
in operation and maintenance costs of the restored or replaced water supply based on
current actual uses of the water supply.

(i) En consultation with the water supply owner or water supply user, the operator shall
usea_minimum_of 6 months of data, including high and low use periods, to ascertain the
cost of operating and maintaining the replacement water supply. The data collection period
should_not_exceed 1 year from the date the replacement water supply is functional unless
the Department determines a reason to extend the period. During this collection period, the
operator or mine owner pays the operation and niaintenance costs.
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(ii) Within 30 days after the end of the data collection period. the operator or mine
owner shall submit to the Department, and to tile water supply owner by certified mail, the
operator’s or mine owner’s calculation of the annual increased operation and maintenance
costs and a plan for payment of these costs. The water supply owner niav respond to the
proposed calculation of costs within 30 days from receipt of the certified mail.

(iii) The Department will review the operator’s or mine owner’s information. the water
supply owner’s information and any other information the Department deems relevant and
will determine the amount of annual increase in operation and maintenance casts.

(iv) in determininu the amount of annual increase in operation and maintenance costs.
the Department will take into account contingencies and the precision of the cost estimates.

(2) Pra;’jsjons for parnient. Within 60 days of the Department’s determination of the
annual increased cost, the operator shall post a surety or collateral bond in an amount
calculated in accordance with paragraph (gfl3). This bond is .stibiect to the following
provisions:

(i) The bond shall be submitted on a form prepared by the Department, separate from
the designated reclamation bond.

(ii) The bond amount will be reviewed and adjusted as necessan anti in accordance with
86.152 (relating to bond adjustments) at an interval no less than every 5 ears in

coniunction with the permit renewal.

(iii) A replacement bond must be posted by any successor operator of the associated
permit.

(iv) If a water supply operation and maintenance costs bond is forfeited. money received
from the forfeiture of the bond can be used only for the water supply for which the
Department forfeited the bond unless this supply has since been abandoned. The money
will be paid by the Department to the current water supply owner as a settlement of the
water supply owner’s claim for increased operation and maintenance costs for thc water
supply for which the bond was forfeited. if a permittec has posted a bond for multiple
water supplies the moneys ivill he paid to the water supply owners on a prorated basis,
based on the respective operation and maintenance costs.

(3) Bond calculation. Calculation of the amount of bond necessary to assure payment of
operation and maintenance costs will be accomplished through the following procedure:

(i) The annual increased operation and maintenance costs are determined as in
pa ragra ph (g)( 1).

(ii) This cost is then projected through 1 year beyond the term of the associated permit
accounting for inflation through this time period. The following formula is used to calculate
the projected costs.

OM=OM *(1 + E)’

Where:

OiW is the projected cost for operation and maintenance,
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Oil’! is the annual increased operation and maintenance costs,

E is inflation rate based on the average Consumer Price Index as a decimal,

x is years to renewal plus one.

(iii) The projected cost is then used to calculate bond value that is necessary to assure
payment of operation and maintenance costs. This bond value can be established by using
the projected cost determined in subparaEraph (ii) in the following formula:

Bond = OM

Where:

Bond is the present value of the funds needed to cover increased operation and
maintenance costs in perpetuity.

i is the historic, long-term rate of return on investments based on Treasury Bills as a
decimal,

OIb and E are defined as in subparagraph (ii).

(iv) The Department will annually recalculate values for the variables i and E used in
the previous formulas and publish these values in the Pennsj’lvania Bulletin.

(4) Release of ohllz.’ation. A voluntary agreement between the water supply owner and
the operator or mine owner may he executed at any time. This agreement shall include a
notarized statement signed by the water supply owner that documents the settlement of
increased operation and maintenance costs to the satisfaction of all parties. This agreement
shall be on forms provided by the Department and recorded with the deed to the property,
with an original signed, recorded document submitted to the Department upon completion.
Upon receipt of the fully executed and recorded release, the Department will consider the
operator’s or mine owner’s obligation to pay increased operation and maintenance costs for
the water supply to be satisfied and any bonds posted for this supply can be released.

(Ii) Special Provisions 11w operation and maintenance costs’.

(1) Should ownership of the atThcted water supply change, the operator or mine owner
must continue to pay the increased operation and maintenance costs unless a release
outlined in paragraph (g)(4) is executed.

(21 An operator who incurs the obligation to pay for increased operation and
maintenance costs for multiple water supplies may post one bond that covers the increased
operation and maintenance costs for multiple water supplies. The procedures for
calculating this bond amount shall be consistent with a single supply bond value as
described in paragraph (g)(3) but the bond amount must be sufficient to provide for the
payment for each water supply in the event that the operator defaults on the legal
obligation of permanent payment.
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(I) JJ’aners

(1) The requirement to restore or replace an affected water supply may be waked by the
l)eparfment if the Department determines that the affected water supply is to he
abandoned whereby a replacement is no longer needed based on the approved post-mining
land use.

(2) If a water supply is to he abandoned as in paragraph (i)( 1), a notarized written
statement signed by all persons who possess an ownership interest in the water supply shall
be suhmittcd to the I)epartment establishing that the individuals knowingly and willingly
agree to abandon the water supply. This document shall he recorded with the deed to the
property at the oftice of tile recorder of deeds.

Ii) Pressu,,ytio,z of Ththllhtp.

(1) It shall he presumed, as a matter of law, that a surthee mine operator or owner is
responsible without proof of fault, negligence or causation for all pollution and diminution,
except for bacteriological contamination, of public or private water supplies within 1.000
linear feet (301.80 meters) of the boundaries of any areas affected by surthce mining
activities whether or not permitted, including all reclaimed areas that undenvent these
activities. Areas utilized solely for haul and access roads shall not be included in the
presumption area.

(2) Other than if the operator, mine owner or the Department determines that the water
supply is not within the 1,000—foot area as described in paragraph (i)(I), the presumption is
voided if the operator or mine owner can affirmatively prove by a preponderance of the
evidence one or more of the following:

(i) The water supply owner refused to allow the operator or mine owner access to
conduct a water supply survey prior to commencing surface mining activities.

(ii) The water supply owner or water supply user refused to allow the operator or mine
owner access to determine the cause of pollution or diminution or to replace or restore the
water supply.

(iii) The pollution or diminution existed prior to the surface mining activities as
evidenced by a water supply survey conducted prior to commencing surface mining
activities and as documented in the approved surface mine permit application submitted to
the Department prior to permit issuance.

(iv) The pollution or diminution is not the result of the surface mining activities.

(3) If the operator or mine owner intends to demonstrate the presumption of liability is
not applicable, they shall notify the Department and provide information in support of the
demonstration. If asserting that access was denied, evidence must be provided showing that
the water supply owner was notified by certified mail or personal service that the refusal of
access_to_conduct_a_water supply survey or assessment may be used to rebut the
presumption of liability. The Department will consider information provided under this
paragraph in determining if mining activity caused the pollution or diminution and make a
determination within 90 days of the operator’s or mine owner’s submissions.
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(k) Operator cast recovery. An operator or mine owner who prevails in an appeal of a
Department order to replace a water supply may pursue recovery of costs in accordance
with 27 Pa.C.S. 7708 (relating to costs for mining proceedings).

(I) Other relnediL% Nothing in this section prevents a water supply owner or water
supply user who claims pollution or diminution of a water supply from pursuing any other
remedy that may lie provided for in law or in equity. This section does not prevent an
operator or mine owner from pursuing any remedy in law or in equity should the operator
incur costs for restoring or replacing a water supply that experienced pollution or
diminution caused by third parties.

(m) I.swuance ofnew pernuts. A Department order issued under this section which is
appealed will not be used to block issuance of new permits.

(n) Department authority. Nothing in this section limits the Department’s authority
under section 4.2(0(l) of SMCRA.

(o) Exception. A surface mining operation conducted under a surtiace mining permit
issued by the Department before February 16. 1993. is not subject to subsections (a) and
(c)—(m) hut is subiect to subsections (h) and (n).

Subchapter E. COAL l’REPARATION ACTIVITIES

§ 88.381. General requirements.

(a) A person who conducts or intends to conduct coal preparation activities, not within the
permit area of’a specilic mine. shall obtain a permit from the Department tinder § 86.11—
86.18 (relating to general requirements Ibr permits and permit applications). The person shall
meet certain perFormance standards and application requirements as specified in this subchapter.

(b) The following performance standards shall he met:

* * * * *

(13) Water rights shall be protected in accordance with § 188.1071 88.107a (relating to
hydrologic balance: ater rights and replacement).

* * * * *

CHAPTER 89. UNI)ERGROUND MINING OF COAL ANI) COAL PREPARATION
FACILITIES

Subchapter H. COAL PREPARATION ACTIVITIES

§ 89.173. Performance standards.

Construction. operation. maintenance, modification. removal and reclamation of’coal
preparation activities shall comply with the Ibllowing:

(I) Signs and markers shall comply with § 89.51 (relating to signs and markers).
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(2) Erosion and sedimentation shall be controlled tinder § 89.21—89.26 (relating to
pertbrrnance standards).

(3) The hydrologic balance shall he protected tinder § 87.102(b), 87.106.
87.107. j87.I 191 87.1 19a. 89.52. 89.53. 89.55 and 89.57—89.60.

* * * * *

CHAPTER 90. COAL REFUSE I)ISPOSAL

Subchapter D. PERFORMANCE STANI)ARDS FOR COAL REFUSE 1)1SPOSAL

§ 90.1 16a. Hydrologic balance: water rights anti replacement.

An operator who conducL coal refuse disposal and adversely alThcts a water supply by
contamination, pollution, diminution or interruption shall comply with §
187.1191 87.1 19a (relating to hydrologic balance: water rights and replacement).
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$b pennsylvaniara DEPARTMENT OF ENVIRONMENTAL
PROTECTION

February 25, 2021

David Sumner
Executive Director
Independent Regulatory Review Commission
333 Market Street, 14th Floor
Harrisburg, PA 17120

Re: Final Rulemaking: Water Supply Replacement for Coal Surlhce Mining (#7-545/ IRRC
#3245)

Dear Mr. Sumner:

Pursuant to Section 5.1(a) of the Regulatory Review Act (RRA), please find enclosed the Water
Supply Replacement for Coal Surlhee Mining (#7-545) final-form rulemaking for review by the
Independent Regulatory Review Commission (IRRC). The Environmental Quality Board (EQB or
Board) adopted this rulemaking at its November 17, 2020, meeting.

The Board adopted the proposed rulemaking at its meeting on June 18, 2019. On November 2,
2019, the proposed rulemaking was published in the Pennsylvania Bulletin at 49 Pa.B. 6924 for a
30-day public comment period. The public comment period closed on December 2, 2019. The
Department received comments from one commenter and IRRC. The Board provided the
Environmental Resources and Energy Committees and IRRC with copies of all comments received
in compliance with Section 5(c) of the RRA.

The Department will provide assistance as necessary to facilitate IRRC’s review of the enclosed
rulemaking under Section 5.1(e) of the Regulatory Review Act.

Please contact me by e-mail at laurgriffipa.gov or by telephone at 717.783.8727 if you have any
questions or need additional information.

Sincerely,

/

Laura Griffin
Regulatory Coordinator

Enclosures

Policy Office
Rachel Carson Slate Office Building I P.O. Box 2063 I Harrisburg, PA 17105-2063 I 717.783.8727 w.dep,pa,gov
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Stephen Hoffman

From:

Sent:
To:

Cc:

Subject:

Attachments:

Griffin, Laura <laurgriffi@pa.gov>
Thursday, February 25, 2021 11:05AM
Code&Bulletin; Bulletin
Shirley, Jessica; Reiley, Robert A.; Kauffman, Gregory; Troutman, Nick;
EmiIy.Eyster@pasenate.com
Delivery of Final Rulemaking #7-545 to Senate ERE Committee
Comitta_Senate ERE_7-545_Final.pdf; Yaw_Senate ERE_7-545_Final.pdf; 7-545
_Finaljransmittal Sheet_House ERE.pdf

Importance:

Good morning,

High

Pursuant to SR 318, authorizing the Legislative Reference Bureau to transmit regulations to the appropriate committees
for consideration, we are submitting Final Rulemaking — Water Supply Replacement for Coal Surface Mining (#7-545) to
the Senate Environmental Resources and Energy Committee.

Please provide written (email) confirmation that the attached rulemaking was
Committee chairs.

Thank you,
Laura

Laura Griffin I Regulatory Coordinator
Department of Environmental Protection I Policy Office
Rachel Carson State Office Building
400 Market Street I Harrisburg, PA
Phone: 717.772.32771 Fax: 717.783.8926
Email: laurpriffkThoa.gov
www.dep.pa.pov

received by both offices of the Senate

I
I Independent Regulatory
j___ Review Commission

Connect with DEP on: Twitter I Facebook I Linkedln I YouTube I Instagram

In order to prevent the further spread of CO VID-1 9, all DEP offices will remain closed until restrictions are lifted. in the
meantime, (will be working remotely to continue the mission of the Pennsylvania Deportment of Environmental
Protection and frequently retrieving emails. Thank you for your patience.
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Stephen Hoffman

From: Gilroy, Patricia <pgilroy@pasen.gov>
Sent: Thursday, February 25, 2021 11:58 AM
To: Bulletin; Shirley, Jessica; Reiley, Robert A.; Kauffman, Gregory; Troutman, Nick;

Emily. Eyster@pasenate.com
Cc: Martin, Megan; DeLiberato, Vincent C. (LRB); A.J. Mendelsohn; Griffin, Laura
Subject: RE: Delivery of Final Rulemaking #7-545

From: Bulletin <bulletin@palrb.us>
Sent: Thursday, February 25, 2021 11:41 AM
To: Shirley, Jessica <jesshirley@pa.gov>; Reiley, Robert A. <rreiley@pa.gov>; Kauffman, Gregory <grekauffma@pa.gov>;
Troutman, Nick <ntroutman@pasen.gov>; Emily.Eyster@pasenate.com; Cilroy, Patricia <pgilroy@pasen.gov>
Cc: Martin, Megan (OS) <mtmartin@os.pasen.gov>; Deliberato, Vincent C. (LRB) <vdeliberato@palrb.us>; AJ.
Mendelsohn <amendelsohn@palrb.us>; Griffin, Laura <laurgriffi@pa.gov>
Subject: Delivery of Final Rulemaking #7-545
Importance: High

Good Morning:

We have attached Final Rulemaking No. 7-545 from the Department of Environmental Protection.
Please confirm receipt of this email by replying to all.

@ CAUTION : External Email ®

_________

Thank you.
The Pennsylvania Code & Bulletin Office

FEB 25 2021

Independent Regulatory
Review commission
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Stephen Hoffman

From: Eyster, Emily <Emily.Eyster@pasenate.com>
Sent: Thursday, February 25, 2021 3:31 PM
To: Gilroy, Patricia; Bulletin; Shirley, Jessica; Reiley, Robert A.; Kauffman, Gregory; Troutman,

Nick
Cc: Martin, Megan; DeLiberato, Vincent C. (LRB); AJ. Mendelsohn; Griffin, Laura
Subject: Re: Delivery of Final Rulemaking #7-545

Received.

Emily Eyster
Legislative Director, Office of Senator Carolyn T. Comitta
Executive Director, Environmental Resources and Energy Committee
Cell: (717) 756-4702
Phone: (717) 787-5709

rcrc-:
wxnv.pasenatorcomitta.com 1111 [6, -2’[r’ \J irDit)

@SenatorComitta
Facebook — Twitter — Instagram FEB 252021

Independent Regulatory
Review Commission

From: Gilroy, Patricia <pgilroy@pasen.gov>
Sent: Thursday, February 25, 2021 11:58 AM

To: Bulletin <bulletin@palrb.us>; Shirley, Jessica <jesshirley@pa.gov>; Reiley, Robert A. <rreiley@pa.gov>; Kauffman,
Gregory <grekauffma@pa.gov>; Troutman, Nick <ntroutman@pasen.gov>; Eyster, Emily <Emily.Eyster@pasenate.com>
Cc: Martin, Megan <mtmartin@os.pasen.gov>; DeLiberato, Vincent C. (LRB) <vdeliberato@palrb.us>; A.J. Mendelsohn

<amendelsohn@palrb.us>; Griffin, Laura <laurgriffi@pa.gov>
Subject: RE: Delivery of Final Rulemaking #7-545

• EXTERNAL EMAIL.

From: Bulletin <bulletin@palrb.us>
Sent: Thursday, February 25, 2021 11:41 AM

To: Shirley, Jessica <jesshirley@pa.gov>; Reiley, Robert A. <rreiley@pa.gov>; Kauffman, Gregory <grekauffma@pa.gov>;
Troutman, Nick <ntroutmanpasen.gov>; Emily.Eyster@pasenate.com; Gilroy, Patricia <pgilroy@pasen.gov>
Cc: Martin, Megan (OS) <mtmartin@os.pasen.gov>; DeLiberato, Vincent C. (LRB) <vdeliberato@palrb.us>; A.J.
Mendelsohn <amendelsohn@palrb.us>; Griffin, Laura <laurgriffi@pa.gov>
Subject: Delivery of Final Rulemaking #7-545
Importance: High

Good Morning:
We have attached Final Rulemaking No. 7-545 from the Department of Environmental Protection.
Please confirm receipt of this email by replying to all.

* CAUTION : External Email ®
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Thank you.
The Pennsylvania Code & Bulletin Office

This message and any attachment may contain privileged or confidential information intended solely for the use
of the person to whom it is addressed. If the reader is not the intended recipient then be advised that forwarding,
communicating, disseminating, copying or using this message or its attachments is strictly prohibited. If you
receive this message in error, please notify the sender immediately and delete the information without saving
any copies.
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Stephen Hoffman

From: Bulletin <bulletin@palrb.us>
Sent: Thursday, February 25, 2021 11:41 AM
To: Shirley, Jessica; Reiley, Robert A.; Kauffman, Gregory; Troufman, Nick;

Emily.Eyster@pasenate.com; pgilroy@pasen.gov
Cc: Martin, Megan; Vincent Deliberato; AJ. Mendelsohn; Griffin, Laura
Subject: [External] Delivery of Final Rulemaking #7-545
Attachments: Comitta_Senate ERE_7-545_Final.pdf; Yaw_Senate ERE_7-545_Finalpdf; 7-545

_Final_Transmittal Sheet_House ERE.pdf

Importance: High

ATTENTION: This email message is from an external sender. Do not Opel? links or attachments from zmk,zoii’,,
sources. To report suspicious email, font’ard the message as an attachment to CIVOPA_SPAMpa.grn’.

Good Morning:
We have attached Final Rulemaking No. 7-545 from the Department of Environmental Protection.
Please confirm receipt of this email by replying to all.

Thank you.
The Pennsylvania Code & Bulletin Office

FEB 252021

Independent Regulatory
Review Commission
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