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RC Number: 3228
(2) Agency Number: 16A

Identification Number: 4633

(3) PA Code Cite: 49 Pa. Code § 33.205b

(4) Short Title: Public Health Denial Hygiene Practitioner Practice Sites

(5) Agency Contacts (List Telephone Number and Email Address):

Phualv Contact: Jackie Wiest Lutz, Board Counsel, State Board of Denlistn, P.O. Box 69523,
Harrisburg, PA 17106-9523 (phone 717-783-7200) (fax 717-787-0251) jlutzpa.gov
Secondary Contact: Cynthia K. Montgomery, Deputy Chief Counsel, Department of State, P.O. Box
69523, Harrisburg, PA 17106-9523 (phone 717-783-7200) (fax 717-787-0251)
cymontgome(ffpa.gov

(6) Type of Rulemaking (check applicable box):

D Proposed Rernilalion D Emergency Certification Regulation:
X flNAL REGULATION E Certification by the Governor

Final Omitted Regulation D Certification by the Attorney General

(7) Briefly explain the regulation in Clear and nontechnical language. (100 words or less)

This final-form rulemaking clarifies the acceptable practice sites included within the definition of
“health care facilities” under section 802.1 of the Health Care Facilities Act; expands the locations at
which a public health dental hygiene practitioner may practice beyond just “personal care homes” to
include other “facilities” regulated by the Department of Human Senices; adds as an acceptable
practice site an office or clinic of a physician, including a satellite office, that is located in a dental
health professional shortage area, as determined by the U.S. Department of Health and Human
Senices, Health Resources & Services Administration (as published by the PA Department of Health
on its website); and adds as an acceptable practice site “a facility where drug and alcohol senices are
provided under the Pennsylvania Drug and Alcohol Abuse Control Act.” These additional sites are
meant to expand access to dental hygiene sen-ices, oral health education and referrals to dentists as
authorized by Act 60 of 2015. The final-form nilemaldng does not change the scope of practice of
public health dental hygiene practitioners and does not change the requirement that the practitioner
refer each patient to a licensed dentist on an annual basis.



(8) State the statutory authority’ for the regulation. Include specific slawtoiy citation.

Section 3(o) of the Dental Law (act) (63 P.S. § 122(o)) authorizes the Board to adopt, promulgate
and enforce such rules and regulations as may be deemed necessary by the Board to carry out the
provisions of the act. Section 11.9(b)(10) of the act (63 P.S. § 130j(b)(IO)) authorizes the Board to
determine other locations at which public health dental hygiene practitioners may practice, as the
Board deems appropriate.

(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

The regulation is not mandated by federal or state law or court order or federal regulation;
however, the General Assembly seemingly recognized a need for the Board to consider other
locations (as opposed to institutions) when it amended section 1 1.9(b)(10) by the Act of November
4, 2015 (P.L. 225, No. 60), which authorizes the Board to add to the list of practice sites where a
public health dental hygiene practitioner may practice, “loither locations the board deems
appropriate.”

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantif’ the benefits as completely as
possible and approximate the number of people who will benefit.

The regulation expands access to care and oral health education provided by public health dental
hygiene practitioners by adding additional facilities regulated by the Department of Human
Services, and by adding as an acceptable practice site an office, including a satellite office, or clinic of
a physician who is licensed by the State Board of Medicine or the State Board of Osteopathic
Medicine that is located in a dental health professional shortage area, as determined by the U.S.
Department of Health and Human Senices, Health Resources & Services Administration (See,
ilttp:/’Dala. [lRS.Go /lOok’Shona2e— rca1l I PS—Fnd) and published by the Pennsylvania
Department of Health on it’s website, ww s.l lealth.pa.2ov. The following is a link to the current list
of dental health professional shortage areas in the Commonwealth:
[Ill ps ://‘ nw_I leal I h.Pa.Cin [Fopics/Docu mcii Is/Il call h%2OPlan niu/Desi1natcd °A21)l)cnlal ‘20l I PS
A/o2OList.pdl. (Copy attached.) Once the final-form rulemaking is published, the Board will add a
link to this document on its website.

The regulation also benefits the regulated community by providing a list of health care facilities as
defined by the Health Care Facilities Act and the Human Services Act to aid clarity. The Board
believes this expanded access to care will result in expanded referrals to licensed dentists and assist
patients, particularly pediatric patients, to obtain “dental homes.” The approximate number of
people who will benefit is unknown.



(11) Are there any provisions that are more stringent than federal standards? If yes, identi’ the specific 1provisions and the compelling Pennsylvania interest that demands stronger regulations.

No. There are no Federal standards regulating the practice of public health dental hygiene
practitioners.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

This regulation will not adversely affect Pennsylvania’s ability to compete with other states. Not
all states within the Northeast region regulate public health dental hygiene practitioners, but
many allow dental hygienists to practice in public health settings.

In Connecticut, there are no separate licenses for public health dental hygiene practitioners, but
licensed dental hygienists may practice in public health facilities under the general supervision of
a licensed dentist, which means the dentist does not have to be on the premises when the
procedures are performed. The definition of public health facility includes outpatient clinics
which is defined as an organization operated by a municipality or corporation, other than a
hospital, that provides ambulatory medical care, including preventive and health promotion
services.

In Delaware, there are no separate licenses for public health dental hygiene practitioners, but
licensed dental hygienists may practice in public schools or state institutions under the general
supervision of a licensed dentist, which means the dentist does not have to be on the premises
when the procedures are performed. However, general supervision requires the patient be given
the option to have a dentist present, the dentist reviews the treatment records of each patient prior
to and following the treatment, and the dentist must perform at least one clinical examination of
the patient within a 12-month period.

In Maine, there are no separate licenses for public health dental hygiene practitioners, but a
“public health dental hygienist” is defined as a person who holds a license as a dental hygienist
and who is authorized to practice public health dental hygiene. The “additional authority” to
practice as a public health dental hygienist requires a written agreement with the supervising
dentist that includes the level of supervision and verification that the services will be offered in a
public health setting. Public health settings include, but are not limited to, public and private
schools, medical facilities, nursing homes, mobile units, and “any other setting where adequate
parameters of care, infection control, and public health guidelines can and will be followed”.

In Maryland, there are no separate licenses for public health dental hygiene practitioners, but
qualified dental hygienists may practice under the general supervision of dentists in assisted living
and long-term care facilities, government owned or operated facilities, facilities in which a
program licensed by the Department of Health is operating, and federally qualified health centers.

In Massachusetts. there are no separate licenses for public health dental hygiene practitioners, but
qualified dental hygienists practicing as a public health dental hygiene practitioner may practice
in a public health setting without the supervision or direction of a dentist. However, the public
health dental hygiene practitioner must enter into a collaborative agreement with a local or state
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government agency or institution or with a dentist. Public health settings include residences of the
homebound, schools, nursing homes, clinics, medical facilities, and other facilities or programs
deemed appropriate by the Department of Public Health.

In New Hampshire, a qualified dental hygienist may be certified as a public health dental hygiene
practitioner and may then practice under “public health supervision” of a dentist and may
practice in a school, hospital, or other institution, or for a homebound person without the dentist
being present, provided the dentist has reviewed the records once in a 12-month period.

In New Jersey, there are no separate licenses for public health dental hygiene practitioners, but a
dental hygienist may practice in an institution under general supervision by a dentist.
“Institution” means any nursing home, veterans’ home, hospital or prison, or county facility
providing inpatient care, supervision and treatment for persons with developmental disabilities.
“General supervision” means acts performed pursuant to a dentist’s written order, control and
full responsibility, but does not require the dentist’s presence.

In New York, there are no separate licenses for public health dental hygiene practitioners, but
dental hygienists may practice in a school or public institution under the supervision of a dentist
or, if practicing in a hospital, pursuant to a collaborative agreement with a dentist. The level of
supervision required depends on the services performed.

In Ohio, there are no separate licenses for public health dental hygiene practitioners, but dental
hygienists may practice in a hospital, school, dispensary or an institution, residence or facility,
including a nursing home, residential care facility, or home for the aging. Qualified dental
hygienists may provide dental hygiene services when the supervising dentist is not present if,
among other conditions, the supervising dentist examined the patient not more titan 1 year prior
to the provision of services by the dental hygienist, and if the dental hygiene services are provided
in a health care facility, a physician or registered nurse are present in the facility when the
services are provided. Under the Oral Health Access Supervision Permit, the sites include the
above as well as a women, infants and children clinics and any other location specified by the
board that is in an area designated as a dental health resource shortage and that provides health
care services to individuals who are Medicaid recipients and to indigent and uninsured persons.
Even under the Oral Health Access Supervision program, however, the dental hygienist may not
provide services to the same patient on a subsequent occasion until the patient has received a
clinical evaluation by a dentist.

In Rhode Island, a public health dental hygiene practitioner may practice in a public health
setting pursuant to a written collaborative agreement with a dentist. Public health settings
include, but are not limited to, residences of the homebound, schools, nursing home and long-term
care facilities, clinics, hospitals, medical facilities, community health centers licensed or certified
by the department of health, mobile and portable dental health programs licensed or certified by
the department of health and operated by a local or state agency, head start programs and any
other facilities or programs deemed appropriate by the department of health. The public health
dental hygiene practitioner must refer patients without a dental provider to a dentist, and if there
are conditions present which require evaluation for treatment, and the patient has not seen a
dentist as referred, the public health dental hygiene practitioner will make every practical or
reasonable effort to schedule the patient with a dentist or community health center.
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In Vermont, there are no separate licenses for public health dental hygiene practitioners, but
qualified dental hygienists may perform tasks under the general supervision of dentists in public
or private schools or institutions.

In West Virginia, upon application, dental hygienists may engage in public health practice in
public health settings under the general supervision of a dentist. “Public health setting” means
hospitals, schools, correctional facilities, jails, community clinics, tong-term care facilities, nursing
homes, home health agencies, group homes, state institutions under the West Virginia Department
of Health and Human Resources, public health facilities, homebound settings, accredited dental
hygiene education programs and any other place designated hy the board by rule (the board has
not designated additional settings).

Based on these regulations from other states, this regulation will not place Pennsylvania at a
competitive disadvantage.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations,

No.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and:or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory Review Act. Act 76 or 2012.)

The Board’s Legislative/Regulatory Review Committee began meeting with stakeholders and
interested parties on January 20, 2017 in the development and drafting of this regulation, which
was presented to the full Board at its meeting on May 19, 2017. On May 19, 2017, the Board voted
to release an exposure draft of the regulation to interested parties and stakeholders to solicit
additional input. On June 7, 2017, the Board cent an exposure draft of the proposal to over 140
interested parties and stakeholders who identified themselves as interested in the Board’s
regulatory agenda. In response to the exposure draft, the Board received input from organizations
including the Pennsylvania Dental Association (PDA), the Pennsylvania Academy of General
Dentistry (PAGD), the Pennsylvania Dental Hygienists’ Association (PDHA), the Pennsylvania
Partnerships for Children, Public Citizens for Children and Youth, the Pennsylvania Association
of Community Health Centers, the Pennsylvania Health Law Project, the Pennsylvania Rural
Health Association, and the Keystone Rural Health Consortia, Inc. The Board also received input
from approximately 108 individual dentists and 42 dental hygienists, including educators, and a
medical doctor. Following receipt of this input, the Board discussed the proposed rulemaking at
regular public Board meetings on July 28, 2017 and September 15, 2017, at which time the Board
voted to proceed with promulgating this rulemaking.
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Following publication of this proposed rulemaking in the Pennsylvania Bulletin on March 23,
2019 (49 Pa. B. 1396), the Board received numerous comments from state and national
organizations, including the American Academy of Pediatric Dentistry, the Pennsylvania
Academy of Pediatric Dentistry, the Pennsylvania Dental Association, the Pennsylvania Academy
of General Dentistry, the Pennsylvania Medical Society, the Pennsylvania Dental Hygienists’
Association (PDHA), Education Plus Health, the Pennsylvania Coalition for Oral Health, the
Pennsylvania Office of Rural Health of the Pennsylvania State University. The Board also received
comments from many dentists, several medical doctors, dental hygienists, certified registered
nurse practitioners and Public Health Dental Hygiene Practitioners. The Board regularly
discussed and considered these public comments during public meetings held on July 19, 2019,
September 13, 2019, January 17, 2020, March 13, 2020 and July 10, 2020, respectively, during
which representatives from the regulated community, including the Pennsylvania Dental
Hygienists’ Association, the Pennsylvania Society of Oral & Maxillofacial Surgeons, the
Pennsylvania Dental Assistants Association, the Pennsylvania Dental Association, the
Pennsylvania Academy of General Dentistry, the Pennsylvania Medical Society, the Pennsylvania
Academy of Pediatric Dentistry, the Coalition for Oral Health, dentists, dental hygienists, and
public health dental hygiene practitioners were present. On July 10, 2020, the Board voted to
proceed with promulgating this final rulemaking, incorporating suggestions and comments
received from interested parties and stakeholders.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

Public health dental hygiene practitioners will be affected by this regulation, as will the
organizations through which they provide services. There are currently 905 public health dental
hygiene practitioners with active licenses. According to the Pennsylvania Department of Labor &
1ndustn’s Center for Workforce Information and Analysis, the majority of dental hygienists
(95%) work in offices of dentists. Public health dental hygiene practitioners, however, are
authorized to work in public and private elementary and secondary schools, correctional facilities,
health care facilities, day care centers, personal care homes, assisted living residences, nursing
homes and other facilities regulated by the Department of Human Services, federally-qualified
health centers, free and reduced-fee nonprofit health clinics, etc. This final-form rulemaking
adds offices of physicians and substance abuse treatment facilities to their practice sites.

Small businesses are defined in Section 3 of the Regulatory Review Act, (71 P.S. § 745.3) which
provides that a small business is defined by the SBA’s Small Business Size Regulations under 13
CFR Ch. I Part 121. These size standards have been established for types of businesses under the
North American Lndustry Classification System (NAICS). In applying the NAICS standards to
the types of entities where public health dental hygienists are authorized to ivork, a small business
for assisted living facilities for the elderly and other residential care facilities, and for elementary
and secondary schools are those with $11.0 million or less in average annual receipts, as are offices
of physicians. For residential mental health and substance abuse facilities, residential intellectual
and developmental disability facilities, home health care services, and outpatient mental health
and substance abuse centers, the threshold for a small business is 515.0 million or less in average
annual receipts. For skilled nursing facilities and continuing care retirement communities the
threshold is 527.5 million, while for hospitals (general medical and surgical hospitals, psychiatric
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and substance abuse hospitals and specialty hospitals), the threshold is $38.5 million. The Board
believes that most public health dental hygiene practitioners in the Commonwealth would be
considered small businesses if self-employed, and the facilities in which they work would qualify
under the above thresholds. For this reason, the Board has assumed that approximately 965 small
businesses may be impacted by this rulemaking.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

There are 905 public health dental hygiene practitioners with active licenses who will be required
to comply with these regulations.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

Because the regulation expands the number of allowable practice sites for public health dental
hygiene practitioners, the financial impact may include increased practice and income for self-
employed public health dental hygiene practitioners. The social impact is expected to include
increased access to dental hygiene services and oral health education for individuals. This impact
alone is expected to outweigh any operating costs associated with increased practice sites.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

A common theme in the opposition from dentists and related associations is that when an
individual is seen by a public health dental hygiene practitioner for dental hygiene services and
oral health education, the individual may believe he or she has received full dental care and
consequently will not seek dental care from a licensed dentist after the visit. However, public
health dental hygiene practitioners are required to refer the patient to a dentist for full dental care
at least once a year. Further, the General Assembly seemingly recognized that not all patient
referrals to dentists will result in a dental visit, as the act specifically states: “The failure to see a
dentist as referred shall not prevent the patient from continuing to receive treatment from the
public health dental hygiene practitioner.” 63 P.S. §130j(c). It is hopeful that the expansion of
practice sites for public health dental hygiene practitioners will increase access to dental hygiene
services, access to oral health education and referrals to dentists for full dental care so that more
patients will find a “dental home.”
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(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

There is no way to estimate the costs and/or savings to the regulated community because there are
no direct costs associated with the regulation and there is no basis to estimate the number of
additional practice sites or the number of additional patients who may benefit from the additional
practice sites that this regulation makes available to the public.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

There arc no anticipated costs or savings to local governments associated with compliance with
this rulemaking.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting. or consulting procedures which may
be required. Explain how the dollar estimates were derived.

There are no costs or savings to state government associated with the implementation of this
regulation. The Board will continue to process applications for certification of public health denial
hygiene practitioners and will continue to enforce the regulations.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additionaL reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

The Board does not expect any additional legal, accounting or consulting related costs or any
additional reporting, rccordkeeping or other paperwork associated with this rulemaking.
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(22a) Are fonts required for implementation of the regulation?

No forms are required for implementation of this regulation.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the
information required to be reported. Failure to attach forms, provide links, or provide a detailed
description of the information to be reported will constitute a faulty delivery of the regulation.

N/A

. (23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, Local government, and state government
for the current year and five subsequent years.

Current FY FY +1 Fl’ +2 Fl’ +3 FY +4 Fl’ +5
Fl’ 20-2 1 Fl’ 2 1-22 Fl’ 22-23 Fl’ 23-24 Fl’ 24-25 Fl’ 25-26

SAVINGS;

Regulated Community $0 $0 SO $0 $0 SO

Local Government $0 $0 SO $0 SO $0

State Government $0 $0 SO $0 SO $0

Total Savings $0 $0 SO SO SO $0

COSTS:

Regulated Community $0 $0 SO $0 SO $0

Local Government $0 $0 SO $0 $0 $0

State Government SO SO SO $0 $0 $0

Total Costs SO SO SO $0 $0 SO

REVENUE LOSSES:

Regulated Community $0 $0 $0 SO SO SO

Local Government SO $0 $0 SO SO SO

State Government SO $0 SO SO SO $0

Total Revenue Losses 50 $0 $0 SO $0 $0

(23a) Provide the past three-year expenditure history for programs affected by the regulation.

Program Fl’ -3 Fl’ -2 Fl’ -1 Current Fl’
Fl’ 17-18 Fl’ 18-19 Fl’ 19-20 Fl’ 20-21

Projected
State Board of $2,175,906.70 $2,378,734.70 $2,397,000.00 $2,372,500.00

Dentistry
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(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
fo I lowing:

(a) An identification and estimate of the number of small businesses subject to the regulation.
All licensed public health dental hygiene practitioners will be subject to this regulation. If
each practitioner were considered to be a small business, as many as 905 small business
would be impacted.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.
There are no projected reporting, recordkeeping or other administrative costs required for
compliance with this regulation.

(c) A statement of probable effect on impacted small businesses.
The probable effect on small businesses would be an increase in operational sites, with
increased operational income and expenses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.
The Board has not identified any less costly alternative that would be consistent with the
public health and safety.

(25) List an special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

The regulation will increase access to dental hygiene services, oral health education and referrals
to dentists. The Board expects these provisions to meet the needs of those who otherwise might
not otherwise make a separate appointment for dental hygiene care, as well as those in urban and
rural communities that are considered to be underserved by the dental community.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The Board considered eliminating the practice site of an office or clinic of a physician, but
following considerable discussion, ultimately voted to include an office, including a satellite office,
or clinic of a physician that are located in a dental health professional shortage area as
determined by the U.S. Department of Health and Human Services, Health Resources & Services
Administration. See: http://Data.FIRSA.Go ‘jl)ols’ShorlaQe—Arca’ llI’SA—Fad . The applicable
list is published by the Pennsylvania Department of Health on its websie at
hit ps:/lw w w .1 lealI Ii. Pa.CoviTo pics’Docu mcnts/l I caltli n 20Plan ninu/1)csi2naled I20% 2011 PSA%
List.pdf and is attached to this Regulatory Analysis Form.

The Board believes the final-form rulemaking represents the least burdensome alternative that
meets the goals of increasing access to dental hygiene services, access to oral health education and
referrals to dentists for full dental care so that more patients will find a “dental home.”

In



(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including;

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performance standards for small businesses to replace design or operational

standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

a) & b): There are no compliance or reporting requirements or schedules or deadlines for
compliance included in this rulemaking that would need to be altered for small business.

c) There is no compliance or reporting requirements that could be consolidated or simplified.

d) The regulation does not contain design or operational standards that riced to be altered for
small businesses.

e) There are no requirements included in the regulation from which small businesses would need
to be exempted.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports. studies or research. Please submit data or
supporting materials with the regulaton’ package. [[the material exceeds 50 pages. please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

No data served as the basis for this regulation.
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(29) Include a schedule for review of the regulation including:

A. The length of the public comment period. Public comment was entertained for 30 days
following publication of the regulation as proposed rulemaking on March 23,2019,49 Pa. B. 1396.

B. The date or dates on which any public meetings or hearings
will be held: No public hearings are scheduled. The final-form rulemaking was

discussed at regularly scheduled hoard meetings as described in item (14) above

C. The expected date of delivery of the final-form regulation: Fall 2020

D. The expected effective date of the final-form regulation: Upon publication in the PA
Bulletin — expected in early winter 2020.

E. Theexpected date by which compliance with the final-form
regulation will be required. Upon publication in the PA Bulletin.

F. The expected date by which required permits, licenses or other
approvals must be obtained: N/A

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Board continually reviews the efficacy of its regulations, as part of its annual review process
under Executive Order 1996-I. The Board reviews its regulatory proposals at regularly scheduled
public meetings. The Board will meet on the following remaining date in 2019: November 13,
2020. The Board’s 2021 meeting dates are: January 15, 2021, March 12, 2021, May 14, 2021, July
16, 2021, September 10, 2021 and November 19, 2021.
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[6A-4633 — Public Health Dental Hygiene Practitioner Practice Sites
Final Preamble

Ociober 19. 2020

The State Board of Dentistry’ (Board) hereby amends § 33.205b (relating to practice as a
public health dental hygiene practitioner), to read as set forth in Annex A.

E/flith’e (lute

The amendments will be effective upon publication of this final-fonn rulemaking in the
Peiuzsyhc,nic, Bulletin.

Stat titan’ A uthouitv

Section 3(o) of the Dental Law (act) (63 P.S. § 122(o)) authorizes the Board to adopt,
promulgate and enforce such rules and regulations as may be deemed necessary by the Board to
carry out the provisions of the act. Section 11 .9(b)( 10) of the act (63 P.S. § 1 30j(b)( 10)) authorizes
the Board to determine other locations at which public health dental hygiene practitioners may
practice.

Background (1,1(1 Purpose

On January 4, 2016, the Act of November 4,2015 (P.L. 225. No. 60) (Act 60 of 2015)
became effective, amending section 11.9 of the Dental Law to allow the Board to add other
“locations” it deems appropriate for practice by public health dental hygiene practitioners in
addition to those enumerated by the General Assembly. Prior to this amendment, subsection
(b)(l0) permitted the Board to add other “institutions” it deemed appropriate. On March 3, 2016.
the Pennsylvania Dental Hvgienists Association (PDHA) petitioned the Board, seeking
amendments to the regulations to include additional practice sites for public health dental hygiene
practitioners. Specifically, the PDHA asked the Board to consider adding the following
locations: private settings of hospice and home-bound patients; primary care settings, especially
pediatric settings; and childcare settings. The Board developed the proposed rulemaking in
response to the PDI-IA’s petition. The proposed rulemaking sought to clarify the acceptable
practice sites included within the definition of “health care facilities” tinder section 802.1 of the
Health Care Facilities Act (35 P.S. § 448.802a); expand the locations at which a public health
dental hygiene practitioner may practice beyond just “personal care homes” to include other
“facilities” regulated by the Department of Human Services as defined in section 1001 of the
Human Services Code (62 P.S. § 1001); and add as an acceptable practice site an office or clinic
ofa physician. These additional sites were meant to expand access to dental hygiene services, oral
health education and referrals to dentists as authorized by Act 60 of 2015.

Szunnian’ of Coninients to the Proposed Rulemaking; the Board’s Response and Description of
Amendments to the Final—fhrni Rulemaking

Notice of proposed rulemaking was published at 49 Pa.B. 1396 (March 23, 2019).
Publication was followed by a 30-day public comment period. The Board received numerous
comments from different state and national organizations and individual licensees, both dentists
and dental hygienists. throughout the Commonwealth. Public health dental hygiene practitioners,
and dental hygienists uniformly advocated in favor of the regulation, while dentists and other
representative groups expressed opposition. In addition, IRRC reviewed the proposed regulation
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and provided comments and recommendations. The Board also received comments from the House
Professional Licensure Committee (HPLC). The Board did not receive any comments from the
Senate Consumer Protection and Professional Licensure Committee (SCP/PLC). In order to
effectively address all the comments, the Board has categorized them by topic.

Public Comments

A common concern among dentists is that parents will falsely believe that if their children
have been seen by a public health dental hygiene practitioner (PHDHP) in offices of pediatricians
or primary care physicians, they will have a false sense of security that their children have had
adequate quality comprehensive dental care and will not take their children to a dentist. There were
also were many questions about how the PHDHP will ensure that patients make a referral
appointment with a dentist or if the patient will even follow through with the referral to a dentist
when they are already receiving cleanings at their primary care physician’s office. Other dentists
opined that the regulation contains no language that limits PHDHP’s location of practice to
economically depressed, dentally underserved areas, and that expanding practice to physicians’
offices does not necessarily provide additional access to care because physicians can locate their
practice where they see fit, including high-access or affluent areas of the state.

The Board recognizes that pediatric medical offices and other primary’ care settings see
populations that need the most preventive oral health care on a regular basis for well-child visits.
The Board therefore believes that medical offices are the perfect setting to deliver safe and
effective oral hygiene education and preventive services to undersen’ed areas. The Board finther
believes that this additional site will expand access to oral health care and education by public
health dental hygiene practitioners and will assist patients, particularly pediatric patients, find a
“dental home’S by way of the annual rekrral to a dentist. However, the Board agrees that simply
expanding practice to physicians’ offices does not necessarily provide additional access to dental
care because physicians can locate their practice where they see fit. The Board also agrees that
economically depressed, undersen’ed areas are those that are most lacking in access to oral health
care. After careful deliberation, the Board’s final-form rulemaking adds language to § 33.205b
(c)(ll) to clarify that PHDHPs may perform dental hygiene services without the supervision of a
dentist in an office or clinic of a physician, including a satellite location/operation, that is located
in a dental health professional shortage area, as determined by the U.S. Department of Health and
Human Services, Health Resources & Services Administration. The Pennsylvania Department of
Health publishes a list of dental health professional shortage areas in this Commonwealth on its
website, and the Board will include a link to that list on its website. The Board believes that
expanding the practice sites to offices or clinics of a physician, but limiting such locations to those
in dental health professional shortage areas, is a fair compromise that takes into consideration
concerns expressed by opponents to this rulemaking, while increasing access to quality oral health
care to those who might not be able to obtain services from a traditional dental setting.

The Board appreciates that many opponents of this rulemaking question how the PHDHP
will ensure that patients make a referral appointment with a dentist. But that concern is true with
any practice site at which the professional practice of a PHDHP is currently permitted. including
those sites already authorized in the Dental Law, and those sites added by this rulemaking. Frankly,
there is no way for a PHDHP to ensure that a patient follows through with any referral. However,
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by providing a patient with oral hygiene education and services and a referral to a dental home,
the PHDHP is providing preventative care, services and information to individuals ‘ho may never
receive it otherwise.

Some commenters suggested that patients will likely not show for their dental
appointments and that parents may not understand the difference between a screening performed
by a PHDHP and a comprehensive exam performed by a dentist. This, too, is true of any practice
site at which the professional practice of a PHDHP is permitted. It is the responsibility of the
PHDHP providing the preventative care and screenings to inform the patients and their guardians
of their role as a PHDHP. Further, the Board’s regulations already require a PHDHP to refer each
patient to a licensed dentist on an annual basis. Documentation of this annual referral must be
maintained in the dental record for each patient. While a PHDHP may choose not to refuse services
to a patient who has failed to follow through with the referral, a yearly reminder to see a dentist is
better than no reminder at all. Contrary to a commonly expressed concern, the PHDHP will not be
reassuring patients that it is not necessary to see a dentist.

Others commented that PHDHPS are not trained as extensively as a dentist or a nurse
practitioner and, as a result, pathology, caries, and malocclusion may be overlooked or
misdiagnosed, and patient care will suffer, A similar concern is that yearly cleanings and
preventative care could cause patients to be even more delayed in seeking dental care and could
result in higher instances of emergency treatments. The Board recognizes that many low-income
patients need services that a PHDHP cannot provide; however, a PHDHP is generally a dental
hygiene graduate of a dental hygiene program accredited by the American Dental Association’s
Commission on Dental Accreditation (CODA). The CODA standard (Standard 2-8) for dental
hygiene curricula includes content in four areas: general education, biomedical sciences, dental
sciences and dental hygiene sciences. General education content must include oral and written
communications, psychology and sociology. Biomedical science content must include content in
anatomy, physiology, chemistry, biochemistry, microbiology, immunology, general and
maxillofacial pathology and/or pathophysiology, nutrition and pharmacology. Dental sciences
content must include tooth morphology, head, neck and oral anatomy, oral embryology and
histology, oral pathology, radiography, periodontology, pain management and dental materials.
Finally, dental hygiene science content must include oral health education and preventive
counseling, health promotion, patient management, clinical dental hygiene, provision of services
for and management of patients with special needs, community dental/oral health, medical and
dental emergencies, infection and hazard control management, and the provision of oral health
care services to patients with bloodborne infectious diseases. In addition, a PHDHP must have
completed at Least 3,600 hours of practice under the supervision of a licensed dentist. A PHDHP
can certainly educate the public on the importance of oral health and connect them to a dental
home. PHDHP are already required to refer each patient to a licensed dentist on an annual basis so
that the dentist can provide diagnosis of dental disease, radiographic examination, oral cancer
screening and treatment, along with other dental care or referral to other dental specialists.

Some commenters opined that the Board’s proposed rulemaking is inconsistent with the
American Academy of Pediatric Dentistry’s (AAPD) goal ofestablishment ofa “dental home” for
all children by age one. These same individuals commented that the rulemaking is inconsistent
with AAPD’s policy on “Maintaining and Improving the Oral Health of Young Children,” because
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by allowing a hygienist to ffinction independently in a pediatdcia&s office, the concept ofa dental
home is broken. The Board’s response to this comment is that by allowing PHDHPs to offer
preventative care in primary care physicians’ offices with an annual referral to a dentist office, vill
at least raise awareness to children and their parents of the need to secure a dental home. PHDHPs
are already practicing in elementary and secondary schools in a way that is consistent with AAPD’s
goal of establishing a dental home and policies on Maintaining and Improving the Oral Health of
Young Children. Expanding the practice sites to physicians offices that are located in a dental
health professional shortage area will reach more children and allow them to receive preventative
care and yearly referrals to licensed dentists that they might not otherwise receive.

Some commenters expressed concern that the Board’s proposed rulemaking is not in the
best interest of patients, opining that unsupervised hygienists will not protect the public and will
limit additional access to address unmet dental needs. However, PHDHPs are already permitted to
practice unsupervised. Inter-professional care is becoming a standard. Pediatric medical offices
and other primary care settings see populations that need the most preventive oral health care on a
regular basis for well-child visits. The Board agrees with the Pennsylvania Dental Hygienist
Association (PDHA) that these medical offices are “a perfect setting to deliver sale and effective
oral hygiene education and services,” to the neediest olpopulations. The inclusion of these new
locations will improve access to oral health care in the Commonwealth and will improve the oral
health of our citizens.

The Board emphasizes that this rulemaking only expands the practice sites in which the
PHDHPs can practice. The scope of practice for PHDHPs, as well as their ability to practice
unsupervised, already exists. Therefore, many of the comments received, such as the level of
training for PHDHPs, the scope of practice of PHDHPs, the placement olsealants, supervision of
PHDHPs. or the inability of PHDHPs to diagnose or treat patients or take radiographs are outside
the scope of this regulation. The Board agrees that early detection of dental problems is crucial.
PHDHPs are permitted to take radiographs as outlined in § 33.302(a) (relating tn requirements for
personnel performing radiologic procedures) and must provide to the patient a copy of the
radiograph and a referral to a dentist indicating the reason the radiograph was taken and any
observations made by the PHDHP. The dentist can then read the radiograph and make a diagnosis
for comprehensive care, including restorations for caries and extractions or referrals to dental
specialists such as orthodontists, periodontists, oral surgeons, or endodontists. It is the licensed
dentists who will provide medication that PHDHPs cannot prescribe.

Some commenters question how the Board will know that the standard of care is being met
by PHDHPS when there is no dental supervision with dental expertise. The Hoard responds, again,
that the authority allowing PHDHPs to practice independently already exists. By statutory
definition a PHDHP who has satisfied the requirements of section 11.9 of the Dental Law (63 P.S.
§130j) “may perform educational. preventive, therapeutic and intra-oral procedures which the
hygienist is educated to perform and which require the hygienist’s professional competence and
skill but which do not require the professional competence and skill of a dentist without the
authorization, assignment or examination ofa dentist.” 63 P.S. § 121. Itis the responsibility’ ofthe
PHDHP to follow the Board’s regulations relating to their practice and the standard of care. If a
PHDHP’s treatment falls below the acceptable standard of care. a complaint can be made with the
Board in the same manner that complaints are made against dentists or any other licensees. Every
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complaint is investigated and prosecuted when appropriate. Like dentists and other licensees,
PHDHPs may face disciplinary actions against their license such as public reprimand, probation,
suspension, revocation or the imposition of monetary civil penalties.

Many reviewers questioned whose malpractice insurance will pay should something go
wrong when being treated by a PHDKP? The Board’s response to these inquiries is that section
11.9 the Dental Law and the BoardTh regulations at § 33.116 (relating to certification of public
health dental hygiene practitioners) require PHDHPs to provide the Board with documentation
demonstrating that they obtained professional liability insurance or are a named insured governed
by a group policy in the amount of $1,000,000 per occurrence and $3,000,000 per annual
aggregate. If something were to occur while the PHDHP is treating a patient, the patient would be
covered by the PHDHP’s professional liability insurance.

Many commenters questioned, if PHDHP practice sites are expanded to include
physician’s offices, what are the responsibilities of physicians employing PHDHPs, and what
oversight or supervision must the physician provide to the PHDHP? WhiLe dental hygienists are
required to work under the supervision of a dentist, PHDHPs are not. It follows that a PHDHP
who is working in a physician’s office is not required to work under the supervision of the
physician. While the physician may choose to have an employer/employee relationship or an
employer/independent contractor relationship with the PHDHP. that is up to the panics to
determine independently. Therefore, the Board will not be regulating the relationship between the
PHDHP and the physician.

Similarly, some individuals questioned to what extent the Board will oversee issues that
could arise in the physician’s offices, such as disciplinary actions. which are otherwise regulated
by the Medical Board. The Dental Board regulates the practice of PHDHPs therefore, if a
PHDHP commits a violation of the Dental Law or regulations, regardless of practice site, the
PHDHP is subject to disciplinary action by the Board.

One commenter questioned whether it is voluntary for a physician to employ a PHDHP,
and will the Board play a role in approving these arrangements or otherwise reviewing the terms
and conditions between the physician and the PHDKP. As discussed above, it is up to the parties
to establish what type of employment relationship, if any, they choose to have. They might not
choose to have an employment relationship. A P[-LDHP might opt to lease space in a physician’s
office and work as an independent contractor. A physician will not be forced to employ a PHDKP,
as neither the Dental Board’s regulations nor the regulations of the State Board olMedicine or the
State Board of Osteopathic Medicine mandate that arrangement.

Several comments/questions were received concerning billing and insurance. One concern
was that most dental plans allow for a cleaning every six months, and if a patient is receiving a
cleaning at the primary care physician’s office, how can a dentist then examine the patient within
this six-month period? Similarly, many licensees seem to be concerned that expanding practice
sites this far will create a state-wide workforce conflict with two workforce groups fighting for
reimbursement from the same pool of resources instead of working together. There are also
concerns that the dental community will view a hygienist as a fee for service competitor because
hygienists will be billing insurance for cleanings and sealants without ever diagnosing anything.
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However, as previously mentioned, this is what PHDHPs do now. PHDHPs are already authorized
to provide these services outside of dental offices in daycares and schools, correctional facilities,
health care facilities, personal care homes, older adult daily living centers, and federally qualified
health centers, and so forth. This regulation simply expands the PHDHPs practice sites as
authorized by section 11.9 of the Dental Law (63 p.s. §130j). Moreover, the Board does not
regulate billing. The Board recognizes that it may not be ideal for dentists to perform examinations
when an oral prophylaxis was not completed immediately prior to the examination; however, the
goal of this regulation is to provide preventive oral health care on a regular basis to the
Commonwealth’s neediest population and to then refer these patients to a dental home. The
anticipation is that patients, who otherwise would not seek dental care for themselves or their
children, will seek dental care at the advice of PHDHPs.

Many individuals provided alternative suggestions to this regulation such as offering
incentives to dentists who offer low cost or free services to the undersen’ed population. Some
suggestions were to provide dental loan forgiveness or tax credit. While these suggestions are
laudable, the General Assembly is more equipped to respond to these urgings. The Board is without
authority to extend dental loan forgiveness or tax credits to dentists who offer low cost services to
undersen’ed populations. The Board does, however, have authority to expand the practice sites for
PHDHPs to locations the board deems appropriate. The Board feels strongly that expanding the
practice sites to areas where PHDHPs can provide preventative oral care and hygiene education
services to the Commonwealth’s neediest populations, is in the public’s best interest.

Other suggestions included adding a uniform referral form with specific language that the
PHDHP is not a licensed dentist and that (lie care provided by the PHDHP does not replace the
need for a comprehensive dental examination with a licensed dentist. It was further suggested that
this uniform referral form should provide contact information for local dentist offices or
community resources that can provide dental examinations and specifically recommend that the
patient schedule dental services with a licensed dentist. The Board believes that the
implementation of a uniform referral form would exceed the scope of this rulemaking, which is
limited to the practice sites at which a PHDHP may practice. However, the Board is not opposed
to considering this suggestion as part of a fliwre mlemaking and will take it under advisement. In
the meantime, the referral process for PHDHPs is already clearly outlined in the Board’s existing
regulations. Section 33.205b(b) currently provides that PHDHPs shall refer each patient to a
licensed dentist on an annual basis. In addition, PHDHPs are required to document the referral in
the patient’s dental record. To date, there have not been reported issues with referrals by PHDHPs
to dental offices. The reality is that with or without a uniform referral form, PHDHPs cannot force
patients to follow through and see a dentist. However, the PHDHP can and should emphasize the
need for regular dental care.

Last, the Board received numerous comments about in-home treatment by PKDHPs.
Commentators opined that it is inherently risky because patients who need in-home attention
generally have extreme physical and medical complications. Many licensees and organizations
expressed concern that these patient’s lives should not be put in the hands of someone who lacks
emergency care training, basic life support and the availability of an AED or medical kit which
would have restricted drugs. The Board agrees that in-home treatment by PHDHPs is inherently
risky due to the compromised health that these patients often have. The Board notes that PHDHPs,
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like dentists, are required, as a condition of biennial licensure renewal, to provide proof of current
certification to administer cardiopulmonary’ resuscitation (CPR). However, in response to these
comments, the Board has deleted from § 33.205b (c) the language originally proposed in paragraph
(3)(iii). which added as an acceptable practice location for PHDHPs “services provided by a health
care facility to patients in their places of residence or other independent living environment.”

Comments from the House Professional Licensure Committee (HPLC)

The HPLC questioned whether the term “mental health establishment” includes drug and
alcohol treatment facilities. If it does not, the HPLC urged the Board to include those facilities.
Drug and alcohol treatment facilities are regulated by the Department of Drug and Alcohol
Programs (DDAP). Specifically, the Pennsylvania Drug and Alcohol Abuse Control Act (71 P.s.
§ 1690.101 — 1690.115) references these types of facilities. The term “facility” is defined in the
DDAP’s regulations at 28 Pa. Code § 701.1 (relating to general definitions) as the physical location
in which ongoing, structured and systematic drug and alcohol services are delivered. The Board
has therefore amended the final-form rulemaking by adding an additional paragraph to subsection
(c) to include a “facility” as define in 28 Pa. Code § 701.1, that is licensed by the DDAP to provide
drug and alcohol treatment services as an acceptable place of practice for a PHDHP. Those
attending drug and alcohol treatment facilities typically do not have access to dental care. The
Board agrees that treatment by a PHDHP with an annual referral to a dental office would be
beneficial in these facilities.

Like several of the public commenters, the HPLC further requested clarification regarding
the Board’s role in regulating the relationship between the PHDHP and the physician when
services are provided in a physicia&s office or clinic .As noted above, the Board has no role in
regulating that relationship. How the PHDHP and the physician structure their relationship is up
to them. Physicians located in dentally undersened areas are free to utilize the services of a
PHDHP, or not.

Comments from the Independent Regulatory Committee (IRRC)

First, IRRC recommended that the board address the HPLC’s comments for IRRC’s review
as part of their determination of whether the final-form regulation is in the public’s interest. The
Board reviewed the HPLC’s comments and addressed them above.

New Subsection c)’3)(ii)

IRRC next requested that the Board expLain why a birth center was not carried over to the
list of examples outlined in § 33.205b(c)(3)(ii) as one of the acceptable practice sites where a
PHDHP may perform dental hygiene services. The Board initially did not include a birth center
among the examples listed because individuals typically stay in birth centers for a short period of
time. However, because of IRRC’s concern, the Board has reconsidered its position. The Board
recognizes that receiving preventative dental care and other dental hygiene services from a PHDHP
soon after the birth of a child is essential as the health of the mother’s teeth could have been
compromised during the pregnancy. The referral that the new mother would receive to a dentist
may also encourage her to obtain a dental home for the new baby in that first year of life. Therefore,
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the final-form rulemaking reflects “a birth center” in the list of examples of acceptable places
where a PHDHP may practice.

IRRC aLso commented that the phrase, “or any other facility Licensed and regulated by the
Department of Health or successor agency” under subsection (c)(3)(ii). is not a specific example
of a facility. IRRC suggested that the Board delete this phrase from the subparagraph and include
it as a separate paragraph. Similarly, IRRC suggested that the Board make the same revision to
new Subsection (c)(4)(ii) regarding the phrase “or any other facility licensed and regulated by the
Department of Human Services or a successor agency.” The Board has made these revisions.
which are reflected in the final-form rulemaking. In so doing, the paragraphs in subsection (c)
have been renumbered.

New Subsection (c)(I)

With respect to the Boards proposed expansion of PHDHP practice sites to offices and
clinics of physicians licensed by the State Board of Medicine and the State Board of Osteopathic
Medicine (medical boards), IRRC observed that the regulations of the medical boards allow for
satellite locations and operations maintained by physician assistants. IRRC therefore questioned
whether satellite locations would be considered “an office or a clinic” for purposes of this
paragraph and suggested that the Board clarify that issue or explain why this is unnecessary. Upon
further review, the Board has included language clarifying that an office or clinic of a physician
includes “a satellite location” as defined in regulations of the State Board of Medicine at § 18.22
(relating to definitions) or “satellite operations” as defined in regulations of the State Board of
Osteopathic Medicine at § 25.142 (relating to definitions). Because there is no supervision
required by the physician, a PHDHP can practice in a satellite office or clinic where there is no
physician on the premises. Further, under § 18.155 and 25.175 (relating to satellite locations;
and physician assistants and satellite operations), satellite locations!operations are generally
utilized in areas of medical need, so this is consistent with where the PHDHP will be practicing.
The final-form rulemaking reflects this change.

Miseellun CO US c/anti’

IRRC noted that the phrase “includes, but is not limited to” appears in § 33.205b(3)(ii) and
4(u) of the proposed regulation, when the Pennsylvania Code & Bulletin Style Manual (Manual)
requires in Section 6.16 (relating to words and phrases to avoid) that agencies avoid this phrase
and use “includes” instead. IRRC also noted that the Manual states in Section 2.1 f (relating to
arrangement of code) that a subdivision may not have two designators. The Board made
corrections to the final-form rulemaking consistent with IRRC’s comment.

Last, IRRC recommended that cross-references to the applicable regulations of the medical
boards should be added to § 33.205b (c)( 11). In response, the Board has added cross references to
the relevant statutes governing physicians, and included pinpoint citations to the definitions of
“satellite location” in Chapter 18 and “satellite operations” in Chapter 25.
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Fiscal Impact and Papentork Reqitirenients

There are no fiscal impacts or papenvork requirements associated with this regulation.

Sunset Date

The Board continuously monitors the effectiveness of its regulations on a fiscal year and
biennial basis. Therefore, no sunset date has been assigned.

Regrilato,y Rc’icit’

Under section 5(a) of the Regulatory Review Act (71 P. S. § 745.5(a)), on March 12, 2019,
the Board submitted a copy of the notice of proposed rulemaking, published at49 Pa. B._1396
(March 23, 2019), and a copy of a Regulatory Analysis Form to the IRRC and to the Chairpersons
of the SCP/PLC and the HPLC for review and comment. A copy of this material is available to
the public upon request.

Under section 5(c) ofthe Regulatory Review Act. IRRC. the HPLC and the SCP/PLC were
provided copies of the comments received during the public comment period, as well as other
documents when requested. In preparing the final-form rulemaking, the Board has considered all
comments from IRRC, the HPLC and the public.

Under section 5.1(g)(3) and (j.2) of the Regulatory Review Act (71 P.S. § 745.5a (g)(3)
and j.2)), on

__________________,2020,

the final-form rulemaking was deemed approved by the
HPLC and the SCP/PLC Under section 5.1(e) of the Regulatory Review Act, the IRRC met
on

__________________

2020, and approved the final-form rulemaking.

Additional IIifOIlIltItiOIl

Additional information may be obtained by contacting Lisa Bums, Administrator, State
Board of Dentistry, P.O. Box 2649, Harrisburg, Pennsylvania 17105-2649, LE
DENTISTR\:a P\.(3O\’.

Finding.s’

The Board finds that:

(I) Public notice of proposed rulemaking was given under sections 201 and 202 of the act of
July 31, 1968 (P.L. 769, No. 240) (45 P.S. § 1201 and 1202), known as the Commonwealth
Documents Law and the regulations promulgated thereunder, 1 Pa. Code § 7.1 and 7.2 (relating
to notice of proposed rulemaking required; and adoption of regulations).

(2) A public comment period was provided as required by law and all comments were
considered in drafting this final-form rulemaking.
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(3) This final-form rulemaking does not include any amendments that would enlarge the scope
of the proposed rulemaking published at 49 Pa.B. 1396.

(4) This final-form regulation is necessary and appropriate for administration and enforcement
of the act.

Vu/cr

The Board orders that:

(a) The regulations of the Board at 49 Pa. Code, Chapter 33, are amended by amending §
33.205b to read as set forth in Annex A.

(b) The Board shall submit this final-form rulemaking to the Office of General Counsel and to
the Office of Attorney General as required by law.

(c) The Board shall submit this final-from rulemaking to IRRC, the HPLC and the SCP/PLC
for approval as required by law.

(d) The Board shall certify this final-form rulemaking and deposit it with the Legislative
Reference Bureau as required by law.

(e) This final-form rulemaking shall take effect immediately upon publication in the
Pennsylvania Bulletin.

R. Ivan Lugo, D.M.D.
Chairperson
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ANNEX A

TITLE 49. PROFESSIONAL AND VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND OCCUPATIONAL AFFAIRS

CHAPTER 33. STATE BOARD OF DENTISTRY

Subchapter C. MINIMUM STANDARDS OF CONDUCT AND PRACTICE

§ 33.205b. Practice as a public health dental hygiene practitioner.

(a) Scope oIprofes.cionul practice. A public health dental hygiene practitioner may perform

the dental hygiene services set forth in § 33.205(a)(2) — (6) (relating to practice as a dental

hygienist) in the practice settings identified in subsection (c) without the authorization, assignment

or examination by a dentist. A public health dental hygiene practitioner may perform the dental

hygiene services set forth in § 33.205(a)(1) and (7) in accordance with 33.205(d).

(b) Requirement ofrefërraL A public health dental hygiene practitioner shall refer each patient

to a licensed dentist on an annual basis. Documentation of the referral must be maintained in the

patient’s dental record. The failure of the patient to see a dentist as referred will not prevent the

public health dental hygiene practitioner from continuing to provide dental hygiene services to the

patient within the scope of professional practice set forth in subsection (a).

(c) Practice settings. A public health dental hygiene practitioner may perform dental hygiene

services without the supervision of a dentist in the following practice settings:

(I) Public and private educational instithtions that provide elementary and secondary

instruction to school aged children under the jurisdiction of the State Board of Education,

and in accordance with all applicable provisions of the Public School Code of 1949 (24
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P.S. § 1-101—27-2702), the regulations relating to the certification of professional

personnel in 22 Pa. Code Chapter 49 (relating to certification of professional personnel),

and the regulations of the Department of Health in 28 Pa. Code § 23.35 (relating to dental

hygienists).

(2) Correctional facilities. For purposes of this section, correctional facilities include

Federal prisons and other institutions under the jurisdiction of the United States

Department of Justice, Bureau of Prisons which are located within this Commonwealth;

institutions, motivational boot camps and community corrections centers operated or

contracted by the Department of Corrections; and jails, prisons, detention facilities or

correctional institutions operated or contracted by local, county or regional prison

authorities within this Commonwealth.

F(H (3)i) Health care facilities, as defined in section 802.1 of the Health Care

Facilities Act (35 P. S. § 448.802a). (ifl By way of example. a health care facility

includes. but is not limited to. a, 11’JCLUDING A ueneral, chronic disease or other type of

hospital; a home health care agency; a home care agency; a hospice; a jona-term care

nursing facility; a cancer treatment center; an ambulatory surgical facility or a’’ A BIRTH

CENTER.

(4) ANY other facility licensed and regulated by the Department of Health or a

successor agency.

(iW For purposes of this section, scn’ices pmvidcd by a health care facilit,’ to

paticnts in their places of residence or other independent living cnyironment arc

included as acceptable practice locations for public hcth dental hyaicnc

practitioners.
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[(4) Personal care homes] f4%43 (5) A”facilitv”, as defined in section 1001 of the

[Public Welfare] Human Services Code (62 P.S. § 1001). (ifl By av of cxample. a

facility includes, but is not limited to. an , [NCLUDING AN adult day care center: child

day care center; family child care home: boarding home for children; mental health

establishment: personal care home: assisted living residence; nursing home. hospital or

maternity home or any.

(6) ANY other facility licensed and regulated by the Department of Human Set-vices

or a successor agency.

(P5.) (7) Domiciliary care facilities, as defined in section 2202-A of The Administrative

Code of 1929 (71 P. S. § 581-2).

46.) (8) Older adult daily living centers, as defined in section 2 of the Older Adult Daily

Living Centers Licensing Act [(62 P.S. § 10225.102)] (62 P.S. 1511.2).

9.) (9) Continuing-care provider facilities, as defined in section 3 of the Continuing-Care

Provider Registration and Disclosure Act (40 P. S. § 3203).

48.) (10) Federullv-quaii/iec/ lieu/ti, centeiw, as defined in section 1905(1 )(2)(B) of the

Social Security Act (42 U.S.C.A. § 1369(1)(2)(B)). For purposes of this section, the term

includes Federally-qualified health center lookalikes that do not receive grant funds under

section 330 of the Public Health Service Act (42 U.S.C.A. § 254b).

49.) (11) Public or private institutions under the jurisdiction of a Federal, State or local

agency.

44.) (12) Free and reduced-fee nonprofit health clinics.

thH (13) An office or clinic ofa physician who is licensed by the State Board of Medicine

UNDER THE MEDICAL PRACTICE ACT OF 1985 (63 P.S. § 422.1—422.53) orBY

3



IoA-4633 — Public Health Dental Hygiene Practitioner Practice Sites
Final Annex

October 19, 2020

the Slate Board of Osteopathic Medicine UNDER THE OSTEOPATHIC MEDICAL

PRACTICE ACT (63 P.S. § 271.1—271.18), THAT IS LOCATED IN A DENTAL

HEALTH PROFESSIONAL SHORTAGE AREA. AS DETERMINED BY THE U.S.

DEPARTMENT OF HEALTH AND HUMAN SERVICES, HEALTH RESOURCES &

SERVICES ADMINISTRATION, AND PUBLISHED ON THE PENNSYLVANIA

DEPARTMENT OF HEALTH’S WEBSITE AT \VWWHE\LTIIPACOV. FOR

PURPOSES OF THIS PARAGRAPH, AN OFFICE OR CLINIC OF A PHYSICIAN

INCLUDES A “SATELLITE LOCATION” AS DEFINED IN § 18.122 (RELATING TO

DEFINITIONS) OR “SATELLITE OPERATIONS” AS DEFINED IN § 25.142

(RELATING TO DEFINITIONS).

(14) A “FACILITY,” AS DEFINED IN 28 PA CODE § 701.1 (RELATING TO

GENERAL DEFINITIONS) THAT IS LiCENSED BY THE DEPARTMENT OF DRUG

AND ALCOHOL PROGRAMS TO PROVIDE DRUG AND ALCOHOL TREATMENT

SERVICES.

(d) Rc’cordkeeping. A public health dental hygiene practitioner shall maintain a dental record

which accurately, legibly and completely reflects the dental hygiene services provided to the

patient. The dental record must be retained for at least 5 years from the date of the last treatment

entry. The dental record must include, at a minimum, the following:

(1) The name and address of the patient and, if the patient is a minor, the name of the

patient’s parents or legal guardian.

(2) The date dental hygiene services are provided.

(3) A description of the treatment or services rendered at each visit.
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(4) The date and type of radiographs taken, if any, and documentation demonstrating the

necessity orjustiflcation for taking radiographs, as well as the radiographs themselves.

(5) Documentation of the annual referral to a dentist.
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COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF STATE
BUREAU OF PROFESSIONAL AND OCCUPATIONAL AFFAIRS

STATE BOARD OF DENTISTRY
Post Office Box 2649

harrisburg, Pennsylvania 17105-2619
(717) 783-7162

October 29, 2020

The Honorable George D. Bedwick. Chairman
INDEPENDENT REGULATORY REVIEW COMMISSION
14th Floor, Harristown 2, 333 Market Street
Harrisburg, Pennsylvania 17101

Re: Final Regulation
State Board of Dentistry
I6A-4633 - PUBLIC HEALTH DENTAL HYGIENE PRACTITIONER
PRACTICE SITES

Dear Chairman Bedwick:

Enclosed isa copy ofa Final rulemaking package of the Slate Board of Dentistry pertaining
to 16A-4633 - Public Health Dental Hygiene Practitioner Practice Sites.

The Board will be pleased to provide whatever information the Commission may require
during the course of its review of the rulemaking.

RIL/JWL:aaw
Enclosure

cc: K. Kalonji Johnson, Acting Commissioner of Professional and Occupational Affairs
Kraig R. Kiehi, Deputy Secretary of Regulatory Programs
Marc Farrell, Deputy Director of Policy, Department of State
Cynthia Montgomery, Deputy Chief Counsel, Department of State
Jacqueline A. Wolfgang, Regulatory Unit Counsel, Department of State
Jackie Wiest Lutz, Board Counsel, State Board of Dentistn
State Board of Dentistry

‘an Lugo, D.M.D.,
Board of Dentistry

on



TRANSMITTAL SHEET FOR REGULATIONS SUBJECT TO THE
REGULATORY REVIEW ACT

I.D. NUMBER: 16A-4633

SUBJECT: Public Health Dental Hygiene Practitioner Practice Sites

AGENCY: DEPARTMENT OF STATE
Bureau of Professional and Occupational Affairs
State Board of Dentistry

TYPE OF REGULATION

Proposed Regulation hR !©[IIV I!
X Final Regulation OCT 2 9 2020

Final Regulation with Notice of Proposed Rulemaking Omith I Independent Regulatory
Review Commission

120-day Emergency Certification of the Attorney General

120-day Emergency Certification of the Governor

Delivery of Disapproved Regulation
a. With Revisions b. Without Revisions

FlUNG OF REGULATION

DATE SIGNATURE DESIGNATION

HOUSE COMMJ7TEE ON PROFESSIONAL LICENSURE

(( MAJORITY CHAIR Robert M. Tomilinson

\ MINORITY CHAIR LkaM. Boscola

\ SENATE COMMIYTEE ON CONSUMER PROTECTION &
flflsc1nwAf. LICENSURE

o/jw kM%IJt/t) MAJORiTY CHAIR David Hickemell

ió’ MINORITY CHAIR Harry A. Readshaw

INDEPENDENT REGUM TORY RE VIEW COMMISSION

ATTOR.NEYGENEIL4L (for Final Omitted only)

LEGISLATIVE REFERENCE BURM U (for Proposed only)

October 20, 2020



Worthington, Amber

From: Bulletin <bulletin@palrb.us>
Sent: Thursday, October 29, 2020 8:59 AM
To: boscola@pasenate.com; Tomlinson, Senator Robert; jerry.livingston@pasenate.com; Blauch, Tammy;

jmsmeltz@pasen.gov
Cc: Martin, Megan; Vincent Deliberato; Duane Searle; AJ. Mendelsohn; Wolfgang, Jacqueline;

Worthington, Amber
Subject: [External] DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final

Rulemaking 16A-4633 Public Health Dental Hygiene Practitioner Practice
Attachments: 16A-4633 Boscola.pdf; 16A-4633 Tomlinson.pdf; 16A-4634 Boscola.pdf; 16A-4634 Tomlinson.pdf

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPASPAM@pa.gov.
Good Morning:

We have attached Final Rulemaking--State Board of Dentistry No. 16A-4633--(Public Health Dental Hygiene
Practitioner Practice Sites) and Proposed Rulemaking--State Board of Dentistry No. 16A-4634--(Fees) from the
Department of State.

Please confirm receipt of this email by replying to ALL.

Thank you.

The Pennsylvania Code & Bulletin Office

OCT 2 9 2020

Independent Regulatory
Review Commission
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Worthington, Amber

From: Bulletin <bulletin@palrb.us>
Sent: Thursday, October 29, 2020 8:33 AM
To: Worthington, Amber
Subject: [External] Read: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final

Rulemaking 16A-4633 Public Health Dental Hygiene Practitioner Practice
Attachments: (Externall Read: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final

Rulemaking 1GA-4633 Public Health Dental Hygiene Practitioner Practice

Importance: High

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.gov.

OCT 2 9 2020

Independent Regulatory
Review Commission



Worthington. Amber

From: Blauch, Tammy <tblauch@pasen.gov>
Sent: Thursday, October 29, 2020 9:44 AM
To: Worthington, Amber
Subject RE: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking

16A-4633 Public Health Dental Hygiene Practitioner Practice

( )iii )lli(t’ IU(CI’ (‘(I the iu tice.

Lvch
Executive Secretary
Office of Senator Robert M, Tomlinson r -

Room 286 Main Capitol Building j ‘—

Harrisburg, PA 17120
(717)-787-5072 OCT 2 9 2620
Fax: (717)772-2991 I
tblauch@pasen.gov Indepen, Regulatory

_ Review Commission

From: Worthington, Amber cagontz@pa.gov>
Sent: Thursday, October 29, 2020 8:24 AM
To: Bulletin <bulletin@palrb.us>; jerryiivingston@pasenate.com; Blauch, Tammy <tblauch@pasen.gov>; Smeltz,
Jennifer <jmsmeltz@pasen.gov>; Martin, Megan (OS) <mtmartin@os.pasen.gov>
Cc: Wolfgang, Jacqueline <jawolfgang@pa.gov>
Subject: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4534 Fees; & Final Rulemaking 1GA-4533 Public
Health Dental Hygiene Practitioner Practice
Importance: High

• CAUTION: External Email•
Pursuant to SR 318, authorizing the Legislative Reference Bureau to transmit regulations to the appropriate committees
for consideration, we are submitting Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking 16A-4633 Public Health
Dental Hygiene Practitioner Practice Sites to the Senate Committee on Consumer Protection & Professional Licensure.

Please provide written (email) confirmation that this rulemaking was received by each of Committee chairs office’s.

Amber Worthington, PLS I Supervising Legal Assistant
Department of State I Counsel Division Legal Office J Clerical Supervisor 2
2601 North Third Street, P.O. Box 69523
Harrisburg, PA 17106-9523
Phone: 717.783.7200 Fax: 717.787-0251
www.dos.pa.gov

PRIVILEGED AND CONFIDENTIAL COMMUNICATION
The informat:cn transm,tted is ,ntended only for tac person or entity to .thom it is addressed -and may contain confidential and/cr priveeged
material Any use of this ,;farmatian other than by the intended recipient is proníbited. If you rece:ve this message/n errcr please send a
reply e-mail to rae sender and delete the material from any and all compute. Unintended transmissions shall not constitute a waiver of the
attorney-client or any other privilege.



Worthington, Amber

From: PA Senator Lisa Boscola <boscola@pasenate.com>
Sent: Thursday, October 29, 2020 9:34 AM
To: Bulletin; Tornllinson, Senator Robert; Livingston, Jerry; Blauch, Tammy; jmsmeltz@pasen.gov
Cc: Martin, Megan; Vincent Deliberato; Duane Searle; Ai. Mendelsohn; Wolfgang, Jacqueline;

Worthington, Amber
Subject RE: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking

16A-4633 Public Health Dental Hygiene Practitioner Practice

LRI
Received, thanksl

OCT 2 9 2020
From: Bulletin <bulletin@palrb.us>
Sent: Thursday, October 29, 2020 8:59 AM Independent Regulatory

Review rnmmjsslonTo: PA Senator Lisa Boscola <boscola@pasenate.com>; Tomllinson, Senator Robert crtuIIIlIIIsuI@Hdcr.b,w,
Livingston, Jerry cJerry.Livingstonpasenate.com>; Blauch, Tammy <tblauch@pasen.gov>; jmsmeltz@pasen.gov
Cc: Martin, Megan <mtmartin@os.pasen.gov>; Vincent Deliberato <vdeliberato@palrb.us>; Duane Searle
<dsearle@palrb.us>; A.J. Mendelsohn <amendelsohn@palrb.us>; Wolfgang, Jacqueline <jawolfgang@pa.gov>;
Worthington, Amber <agontz@pa.gov>
Subject: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking 16A-4633 Public
Health Dental Hygiene Practitioner Practice

• EXTERNAL EMAIL.

Good Morning:

We have attached Final Rulemaking--State Board of Dentistry No. 1GA-4633--(Public Health Dental Hygiene
Practitioner Practice Sites) and Proposed Rulemaking--State Board of Dentistry No. 16A-4634--( Fees) from the
Department of State.

Please confirm receipt of this email by replying to ALL.

Thank you.

The Pennsylvania Code & Bulletin Office

This message and any attachment may contain privileged or confidential information intended solely for the use of the
person to whom it is addressed. If the reader is not the intended recipient then be advised that forwarding,
communicating, disseminating, copying or using this message or its attachments is strictly prohibited. If you receive this
message in error, please notify the sender immediately and delete the information without saving any copies.
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Worthington, Amber

From: Livingston, Jerry <Jerry.Livingston@pasenate.com>
Sent: Thursday, October 29, 2020 9:27 AM
To: Worthington, Amber
Subject: RE: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking

16A-4633 Public Health Dental Hygiene Practitioner Practice

Received. Thank you.
—ii

J.J. Livingston OCT 2 9 2020

Executive Director
dependent gegulatory

Senate Consumer Protection & Professional Licensure Committee Commission

Senator Lisa M. Boscola, Democratic Chair
4S8 Main Capitol Building
Harrisburg, PA 17120
(717) 787-4236
Tern.LivinastonDasenate.com

This message and any attachment may contain privileged or confidential information intended solely for the use
of the person to whom it is addressed. If the reader is not the intended recipient then be advised that forwarding,
communicating, disseminating, copying or using this message or its attachments is strictly prohibited. If you
receive this message in error, please notift’ the sender immediately and delete the inlomrntion without saving
any copies.

From: Worthington, Amber <agontz@pa.gov>
Sent: Thursday, October 29, 2020 8:24 AM
To: Bulletin <bulletin@palrb.us>; Livingston, Jerry <Jerry.Livingston@pasenate.com>; Blauch, Tammy
<tblauch@pasen.gov>; jmsmeltz@pasen.gov; Martin, Megan <mtmartin@os.pasen.gov>
Cc: Wolfgang, Jacqueline cjawolfgang@pa.gov>
Subject: DELIVERY-Confirmation Required: Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking 16A-4633 Public
Health Dental Hygiene Practitioner Practice
Importance: High

• EXTERNAL EMAIL.

Pursuant to SR 318, authorizing the Legislative Reference Bureau to transmit regulations to the appropriate committees
for consideration, we are submitting Proposed Rulemaking — 16A-4634 Fees; & Final Rulemaking 16A-4633 Public Health
Dental Hygiene Practitioner Practice Sites to the Senate Committee on Consumer Protection & Professional Licensure.

Please provide written (email) confirmation that this rulemaking was received by each of Committee chairs office’s.
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Amber Worthington, PLS I Supervising Legal Assistant
Department or State Counsel Division Legal Office I Clerical Supervisor 2
2601 North Third Street, P.O. Box 69523
Harrisburg, PA 17106-9523
Phone: 717.783.7200 I Fax: 717.787-0251
www.dos.pa.gov

PRIVILEGED AND CONFIDENTIAL COMMUNICATION
The information transm;tted is rntendea only for the person or entry to whom ,t is addressed and may contau, canf;dent,al and/or pnivIeged
mater;aL Any use of this infarmaton other than by the intended recipient is pron;bted. If you receive this message in error, please send a
reply email to the sender and delete the material (ram any and all comute,s unintended transmissions shall not constitute a .va,ver ci the
attomey-cltent or any other privilege.

This message and any attachment may contain privileged or confidential information intended solely for the use of the
person to whom it is addressed. If the reader is not the intended recipient then be advised that forwarding,
communicating, disseminating, copying or using this message or its attachments is strictly prohibited, If you receive this
message in error, please notify the sender immediately and delete the information without saving any copies.


