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The regulations exercise reverse-preemption of the Federal Communication Commission (FCC) regulation

of utility pole attachments pursuant to 47 U.S.C. § 224. Chapter 77 does not represent a change in law as it

adopts existing FCC pole attachment regulations with which the regulated community must currently

comply. Chapter 77 is responsive to stakeholder requests for more ready access to the Commission as a

forum to resolve pole attachments disputes that originate in Pennsylvania. State regulation of pole

attachments will assist with government efforts to enhance the availability of high-speed internet access in

Pennsylvania.

(8) State the statutory authority for the regulation. Include specific statutory citation.

At the federal level, reverse-preemption of FCC pole attachment jurisdiction is permitted pursuant to 47

U.S.C. § 224(c). At the state level, 66 Pa. C.S. § 501 (a) provides broad authority for the PUC to act to

enforce the Public Utility Code and “the MI intent thereof.” Commission authority may be found at 66

Pa. CS. § § 313 (authority concurrent with United States); 314 (enforcement of federal rates and

service); 501 (enforce the fill intent of Public Utility’ Code, including as it relates to federal law); 701

(ability of affected persons to file complaints with the Commission); 1301 (authority over jurisdictional

rates); 1501 (authority overjurisdictional services). In addition, the Third Circuit in AT&T Coip. v.

Core Communications, Inc.. 806 F.3d 715 (2015), determined that the Pa. PUC has authority to apply

and enforce provisions of TA96 reserved to it, particularly as to FCC formula rates. Accordingly,

Regulatory Analysis Form
(Completed by Promulgating Agency)

(All Comments submitted on this regulation will appear on IRRC’s website)

(I) Agency
Pennsylvania Public Utility Commission

(2) Agency Number: 57-323

Identification Number: L-20 18-3002672 IRRC Number:

(3) PA Code Cite: 52 Pa. Code § 77.1-77.5

(4) Short Title: Pole Attachments

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Shaim A. Sparks (717-787-3464; shsparkspa.gov)

Secondan’ Contact: Cohn W. Scott (717-783-5949; co1inscottpa.gov)

(6) Type of Rulemaking (check applicable box):

Proposed Regulation D Emergency Certification Regulation;

Final Regulation E Certification by the Governor

D Final Omitted Regulation D Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)



pursuant to Sections 201 and 202 of the Act of July31, 1968,P.L. 769 No. 240,45 P.S. § 1201-1202, 1
and the regulations promulgated thereunder at 1 Pa. Code § 7.1, 7.2, and 7.5; Section 204(b) of the

Commonwealth Attorneys Act, 71 P.S. § 732.204(b); Section 745.5 of the Regulatory Review Act, 71

P.S. § 745.5; and Section 612 of the Administrative Code of 1929,71 P.S. § 232, and the regulations

promulgated thereunder at 4 Pa. Code § 7.23 1-7.234, the Commission is considering the adoption of

the proposed regulation set forth in Annex A attached to the Notice of Proposed Rulemaking.

(9)ls the regulation mandated by any federal or state law or court order, or federal regulation? Are there

any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,

any deadlines for action.

Reverse-preemption of FCC pole attachment jurisdiction is not mandatory. Currently, approximately

twenty states have opted to regulate pole attachments. These include Alaska, Arkansas. California,

Connecticut, Delaware, Idaho, Illinois, Kentucky, Louisiana, Maine, Massachusetts, Michigan, New

Hampshire, New Jersey, New York, Ohio, Oregon, Utah, Vermont, and Washington, as well as the

District of Columbia.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the

regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as

possible and approximate the number of people who will benefit.

Recent public demand for ubiquitous access to wireline and wireless data technology has increased the

need for more streamlined pole attachment procedures in Pennsylvania because pole attachments are

integral to broadband infrastructure deployment. Affected entities and stakeholders have made informal

requests that the Commission consider exercising this option under federal law. If adopted, Chapter 77

will provide stakeholders with the opportunity to access the Commission’s adjudicatory resources and to

develop precedent relevant to the challenges of broadband deployment in Pennsylvania. Asserting state

jurisdiction over pole attachments will assist policymakers in efforts to expand access to both wireline

and wireless broadband services for all Commonwealth residents, businesses, schools, hospitals --

particularly in rural areas of the Commonwealth. The regulation of pole attachments will dovetail with

executive and legislative branch efforts to enhances high-speed internet access. In early 2018, Governor

Thomas W. Wolf launched the Pennsylvania Broadband Initiative to make a dedicated effort to provide

high-speed internet access to every household and business in Pennsylvania including the Pennsylvania

Broadband Investment Incentive Program to offer up to $35 million in financial incentives to private

telecommunications providers bidding on service areas within Pennsylvania in the FCC Connect

America Fund Phase H auction. Similarly, in the General Assembly, Representatives Pam Snyder and

Kristin Phillips-Hill have formed the bipartisan Broadband Caucus to promote a legislative agenda that

furthers the deployment of high-speed broadband services throughout the Commonwealth.

(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific

provisions and the compelling Pennsylvania interest that demands stronger regulations.

No. The proposed Chapter 77 adopts existing federal standards to be enforced at the state level.
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(12) How does this regulation compare with those of the other states? How will this affect

Pennsylvania’s ability to compete with other states?

As a general matter, enhancing the availability’ of high-speed internet access in Pennsylvania will make

the state more attractive to business and residents particularly in rural areas. Specifically, most of the

states utilize the federal rules because they have not preempted FCC jurisdiction. In addition, because

Pennsylvania stakeholders are well acquainted with the federal rules, the ready availability of a local

forum in which to apply them will serve as a competitive advantage when telecommunications firms

consider where to make network investments.

(13) Will the regulation affect any other regulations of the promulgating agency or other stale agencies?

If yes, explain and provide specific citations.

No. Reverse-preemption of FCC pole attachment jurisdiction and the concurrent adoption of the federal

pole attachment regulations will not affect other regulations enforced by the Commission.

(14) Describe the communications with and solicitation of input from the public, any advisory

council/group, small businesses and groups representing small businesses in the development and

drafting of the regulation. List the specific persons and/or groups who were involved. (“Small business”

is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The July 12, 2018 Order initiating the Notice of Proposed Rulemaking provides for publication of the

Order in the Pennsylvania Bulletin and the Commission’s website. In addition, it directs service of the

Order on all regulated public utilities with jurisdictional infrastructure (fixed utilities), the Pennsylvania

Telephone Association, the Broadband Cable Association of Pennsylvania, the Energy Association of

Pennsylvania, the Pennsylvania Wireless Association, the Office of Consumer Advocate, the Office of

Small Business Advocate, and the Commission’s Bureau of Investigation and Enforcement. Interested

pasties will have thirty days from Pennsylvania Bulletin publication to provide comments, and fifteen

days thereafter to provide reply comments.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of

the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.

How are they affected?

All entities that own or utilize pole attachments in Pennsylvania, as that term is defined under federal

law, will be aided by the proposed regulation. Most directly affected are the jurisdictional public utilities

that own electric and/or telephone poles to which telecommunications and cable services providers have

the right to attach infrastructure under federal law. If adopted, both pole owners and business and

government entities seeking to attach to poles could turn to the Commission for assistance in resolving

pole attachment disputes either through its formal complaint or mediation process. Rather than having

to proceed through the FCC complaint resolution process which holds the promise of being both more

expensive and of longer duration, the Commission’s dispute resolution procedures will be available to

interested parties.
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(16) List the persons, groups or entities, including small businesses, that will be required to comply with

the regulation. Approximate the number that will be required to comply.

Most directly affected are the jurisdictional public utilities that own electric and/or telephone poles and

the telecommunications and cable services businesses that have the right to aftach to pole infrastructure

under federal law. The Commission estimates that this amounts to approximately 1,000 entities

including the wireless providers which are not subject to the Public Utility Code but are subject to FCC

pole attachment regulations. While difficult to estimate by volume, businesses may also seek to utilize

advanced fiberoptic data communications architecture on a private basis. While this would not

necessarily classify as public utility service, should those entities seek to deploy this type of

infrastructure along roads or highways they will most definitely encounter issues related to pole

attachments.

(17) Identify the financial, economic and social impact of the regulation on individuals, small

businesses, businesses and labor communities and other public and private organizations. Evaluate the

benefits expected as a result of the regulation.

If adopted, affected entities will have ready access to the Commission’s quasi-adjudicatory process and

will no longer be required to utilize the FCC for this service. The Commission understands that

stakeholders find the FCC process to be both long and difficult to navigate. Because most jurisdictional

pole attachment facility owners are well acquainted with both the federal pole attachment rules and

practice before the Commission, pole attachment dispute litigation costs are likely to decline. In

addition to cost benefits, providing appropriate regulatory support mechanisms for enhanced broadband

deployment will provide a significant benefit to Pennsylvania citizens.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

The primanr benefit of the proposed Chapter 77 is the Commission’s ability to utilize the availability and

timeliness of the Commission’s adjudicatory process to benefit pole owners and attaching entities like

broadband providers. These benefits also extend to government entities involved with poles and related

structures when utility facilities must accommodate public infrastructure construction. As to costs,

traditional utility ratemaking directs that utility ratepayers are subject to cost recovery for pole

attachments and any prudently incurred costs related to pole attachment disputes. Similarly, the

Commission has collected assessments on all jurisdictional intrastate pole attachment revenue. Under

the proposed regulation, pole attachment matters related to these revenues and expenses will be

determined by the Commission rather than at the federal level. As to adverse effects, because the

proposed Chapter 77 does not represent a change in law it is unlikely that the availability of a local,

lower-cost dispute resolution forum would generate adverse effects on those already forced to comply

with the regulations and to litigate disputes in the District of Columbia.
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(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with

compliance, including any legal, accounting or consulting procedures which may be required. Explain

how the dollar estimates were derived.

The regulated community must currently comply with the FCC pole attachment regulations. While the

Commission has not quantified the total costs associated with those regulations, compliance with the

exact same regulations at the state level will likely result in decreased compliance costs. This is likely

true because the proposed Chapter 77 does not represent a change in law and it is unlikely that the

availability of a local, lower-cost dispute resolution forum would generate adverse effects on those

already forced to comply with the regulations and to litigate disputes in the District of Columbia.

(20) Provide a specific estimate of the costs and!or savings to the local governments associated with

compliance, including any legal, accounting or consulting procedures which may be required. Explain

how the dollar estimates were derived.

Railroads, cooperatives, federal entities, and entities owned by the state, e.g., local governments, are not

subject to pole attachment regulation. 47 C.F.R. § 1.1402(a). These entities should therefore not

experience any compliance costs.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the

implementation of the regulation, including any legal, accounting, or consulting procedures which may

be required. Explain how the dollar estimates were derived.

Railroads, cooperatives, federal entities, and entities owned by the state are not subject to pole

attachment regulation. 47 C.F.R. § 1.1402(a). These entities should therefore not experience any

compliance costs.

(22) For each of the groups and entities identified in items (19)-(2l) above, submit a statement of legal,

accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,

including copies of forms or reports, which will be required for implementation of the regulation and an

explanation of measures which have been taken to minimize these requirements.

I Railroads, cooperatives, federal entities, and entities owned by the state are not subject to pole

attachment regulation. 47 C.F.R. § 1.1402(a). These entities should therefore not experience any

compliance costs. To the extent that these entities would seek to attach to poles subject to Chapter 77, it

is likely that the availability of a local, lower-cost dispute resolution forum would provide for cost

savings rather than having to litigate disputes in the District of Columbia.

(22a) Are forms required for implementation of the regulation?

No.



(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If

your agency uses electronic forms, provide links to each form or a detailed description of the information

required to be reported. Failure to attach forms, provide links, or provide a detailed description of

the information to be reported will constitute a faulty delivery’ of the regulation.

No specific forms are required.

(23) In the table below, provide an estimate of the fiscal savings and costs associated with

implementation and compliance for the regulated community, local government, and state government

for the current year and five subsequent years.

The regulated community must currently comply with the regulations addressed by the proposed Chapter

77. Therefore, no additional costs will be imposed. The Commission will know more about potential

cost savings after the receipt of Comments and Reply Comments.

Current FY FY +1 1 FY +2 FY +3 FY +4 FY +5

Year Year Year Year Year Year

SAVINGS: S S $ $ S S

Regulated Community (see above)

Local Government $0 $0 $0 $0 $0 $0

State Government $0 $0 $0 SO $0 $0

Total Savings (see above)

COSTS:
Regulated Community (see above)

Local Government (see above)

State Government (see above)

Total Costs (see above)

REVENUE LOSSES:
Regulated Community $0 $0 $0 $0 $0 $0

Local Government $0 $0 $0 SO SO SO

State Government $0 $0 $0 SO $0 $0

Total Revenue Losses $0 SO $0 $0 SO SO
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(23a) Provide the past three year expenditure history for programs affected by the regulation. 1
No programs are affected by the proposed Chapter 77 and therefore no history is available.

Program FY -3 FY -2 [ FY -1 Current FY

(see above)

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of

the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the

foil owing:

(a) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation

of the report or record.

(c) A statement of probable effect on impacted small businesses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of

the proposed regulation.

If any small businesses are affected by the proposed state adoption of the FCC pole attachment

regulations, and the ability to resolve disputes at the local level, that affect is likely salutary’. It is not

expected that those regulations would have any adverse effect on small business, rather the opposite is

likely true.

(25) List any special provisions which have been developed to meet the particular needs of affected

i groups or persons including, but not limited to, minorities, the elderly, small businesses, and famers.

There are not explicit provisions developed to meet the particular needs of any subset of affected groups.

However, as a part of the certification process whereby states may exercise reverse-preemption of FCC

jurisdiction, a state must certify that it has the authority to consider the interests of the subscribers of the

services offered via pole attachments as well as the interests of the consumers of utility services. To this

extent, the Commission is obligated to consider the interests of all affected persons and not just those

consumers whose services are subject to its jurisdiction.
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(26) Include a description of any alternative regulatory provisions which have been considered and

rejected and a statement that the least burdensome acceptable alternative has been selected.

No alternative regulatory provision has been considered and rejected, e.g., the development of a

Pennsylvania-specific pole attachment regulatory regime. The Commission believes that the

development of a Pennsylvania-specific regulatory regime would take more than five years and would

not likely produce significant benefit when compared to the existing rules and precedent readily

available in the form of the FCC regulations and experience. This is particularly the case given that the

FCC has in recent years focused its pole attachment regulations on the goal of broadband deployment to

rural areas of the United States.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered

that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory

Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;

c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performance standards for small businesses to replace design or operational

standards required in the regulation; and

e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

If any small businesses are affected by the proposed state adoption of the FCC pole attachment

regulations, and the ability to resolve disputes at the local level, that affect is likely salutary. It is not

expected that those regulations would have any adverse effect on small business, rather the opposite is

likely true. As to (a)-(e) above, it is far more likely that small businesses seek to attach to poles rather

than own poles to which others seek to attach. Given that the Commission is proposing to permit these

small businesses to resolve pole attachment disputes before the Commission, in their choice of three

locations (Philadelphia, Harrisburg, or Pittsburgh) rather than exclusively in the District of Columbia,

small businesses will find compliance with Chapter 77 both easier and less stringent as compared to

existing circumstances.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how

the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable

data that is supported by documentation, statistics, reports, studies or research. Please submit data or

supporting materials with the regulatory’ package. If the material exceeds 50 pages, please provide it in a

searchable electronic format or provide a list of citations and internet links that, where possible, can be

accessed in a searchable format in lieu of the actual material. If other data was considered but not used,

please explain why that data was determined not to be acceptable.

Data is not the basis for the proposed regulation.
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(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: 45 days

B. The date or dates on which any public meetings or hearings

will be held: None

C. The expected date of delivery of the final-form regulation: 2L quarter 2019

D. The expected effective date of the final-form regulation: Upon publication as final

F. The expected date by which compliance with the final-form

regulation will be required: Upon publication as final

F. The expected date by which required permits, licenses or other

approvals must be obtained: None required

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its

implementation.

The Commission will be acutely aware of the effectiveness of its enforcement of the FCC pole

attachment regulations because it will handle the adjudication of pole attachment disputes in a direct

manner.
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EXECUTIVE SUMMARY
L-2018-3002672 / 57-323

PROPOSED RULEMAKING

Proposed Rulemaking Re Assumption of Commission Jurisdiction

Over Pole Attachments From The Federal Communications Commission

Section 224(c) of the Telecommunications Act of 1996 provides that states may exercise

reverse-preemption of the Federal Communications Commission (FCC) jurisdiction over pole

attachments if states seeking such jurisdiction can exercise it in accordance with federal law. On

July 13, 2018, the Commission initiated a Notice of Proposed Rulemaking where it proposed to

exercise reverse preemption by adopting and enforcing the pole attachment regulations as

promulgated and as may be amended by the FCC.

The proposed reverse-preemption will assist Pennsylvania pole owners and those entities

that seek to utilize pole attachments by providing a local forum for dispute resolution. The

Notice of Proposed Rulemaking seeks comment from interested stakeholders on issues affecting

pole attachments and the Commission’s proposed adoption of the FCC regulations. These

include the coordination of the FCC’s development of its regulations with Commission

enforcement, the character and potential number of pole attachment adjudications before the

Commission, the development of streamlined dispute resolution procedures, and the creation of a

pole and attachment registry with the Commission.

The contact persons for this Notice of Proposed Rulemaking are Shaun A. Sparks,

Assistant Counsel, Law Bureau (717) 787-3464, (shsparkspa.gov) and Cohn W. Scott,

Assistant Counsel, Law Bureau (717) 783-5949 (colinscottpa.gov).



PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held July 12, 2018

Commissioners Present:

Gladys M. Brown, Chairman, Statement
Andrew 0. Place, Vice Chairman, Statement
Norman I. Kennard, Statement
David XV. Sweet Statement
John F. Coleman, Jr.

Assumption of Commission Jurisdiction
Over Pole Attachments from the Federal L-20 18-3002672

Communications Commission

NOTICE OF PROPOSED RULEMAKING

BY THE COMMISSION:

At its June 14, 2018 Public Meeting, the Pennsylvania Public Utility Commission

(Commission) unanimously approved the Motion of Commissioner Norman J. Kennard to

begin a rulemaking to assert Commission jurisdiction over pole attachments pursuant to

the Telecommunications Act of 1996 (TA96).’ TA96 provides that the Federal

Communications Commission (FCC) regulates pole attachments by default but contains

procedures by which states may reverse-preempt FCC jurisdiction over pole attachments.

Approximately twenty states have opted to regulate pole attachments through the reverse-

preemption provision of TA96.2 While the Commission informally considered assuming

The Pole Attachment Act (PAA) section of TA96 may be found at 47 U.S.C. § 224, and the attendant
FCC regulations may be found at 47 C.F.R. § 1.1401 — 1.1425; the current iteration of which are

attached. Because the Commission does not propose to alter existing FCC pole attachment regulations at

this time it will not reiterate the regulations in the body of this Order.
247 U.S.C. § 224(c). The comprehensive list: Alaska, Arkansas, California, Connecticut Delaware,

Idaho. Illinois, Kentucky. Louisiana, Maine. Massachusetts. Michigan. New Hampshire, New Jersey,

New York, Ohio, Oregon, Utah, Vermont, and Washington. as well as the District of Columbia.



jurisdiction over pole attachments in the past, recent public demand for ubiquitous access

to wireline and wireless data technology’ has increased the need for more streamlined pole

attachment procedures in Pennsylvania. The June 14 Motion and this Notice of Proposed

Rulemaking (NPRM) are responsive to that public need.

This Rulemaking will address network elements on which all broadband

deployment relies — essential physical infrastructure used to deliver these services to

end-users. It vill provide stakeholders with the opportunity’ to shape bow the

Commission may provide its expertise and adjudicatory resources to benefit stakeholders

as they seek to address the challenges of broadband deployment in Pennsylvania. The

initial step in this process is to establish which pole attachment rules the Commission will

apply and how it will apply them. The Commission invites interested persons to provide

comment and to offer recommendations for consideration on its proposal to exercise

reverse-preemption of FCC pole attachment jurisdiction and on its proposal to adopt the

FCC pole attachment regulatory regime without modification at this time. In thrtherance

of this proposal, the Commission has included the attached Annex to this Notice of

Proposed Rulemaking Order to establish Chapter 77, Pole Attachments, to Title 52 of the

Pennsylvania Code.

ENHANCING OPPORTUMTWS FOR BROADBAND DEPLOYMENT

Stakeholders seeking enhanced broadband deployment opportunities have long

advocated for pole attachment reform before the FCC. As early as 2005, attaching

entities requested that the FCC provide more favorable pole attachment terms. In 2007,

the FCC obliged with a forum to consider the requested relief.3 On March 16, 2010, the

FCC released its National Broadband Plan that, in part. recognized that a lack of reliable,

timely, and affordable access to utility’ poles is often a significant barrier to deploying

In it Implementation ofSection 224 of/he Act, 22 FCC Rcd. 20195, 20199 (F.C.C. 2007).



wjreljne and wireless services,4 The National Broadband Plan recommended that

enhanced pole attachment rights could promote broadband deployment and specifically

recommended that:

(1) The FCC establish rental rates for pole attachments that are as
low and close to uniform as possible, consistent with Section 224
of the Communications Act of 1934, as amended, to promote
broadband deployment;

(2) The FCC implement rules that will lower the cost of the pole
attachment “make-ready” process. For example, the FCC should
authorize attachers to use space and cost-saving techniques. such
as boxing or extension arms, where practical and in a way that is
consistent with pole owners’ use of those techniques;

(3) The FCC establish a comprehensive timeline for each step of the
Section 224 access process and reform the process used for
resolving disputes regarding infrastructure access; and

(4) The FCC improve the collection and availability of information
regarding the location and availability of poles, ducts, conduits
and rights-of-way.5

The FCC later adopted these aspects of pole attachment reform as it worked to

enhance access to broadband service throughout the nation.

A. 2010 Pole Attachment Order

On May 20, 2010, the FCC issued its Pole Attachment Order and Further Notice.6

There, it took initial steps to clañty pole attachment rules and streamline the attachment

process. For example, it clarified that communications providers had a right to use the

same space and cost-saving techniques employed by pole owners, such as placing

attachments on both sides of a pole (‘boxing’) and established that providers have a

In re Inipleinentation ofSection 224 ofthe Act, 26 FCC Rcd. 5240, 5241 (F.C.C. Apr. 7, 2011)

(April 2011 Order).
5hz re Implementation ofSection 224 of the Act et aL, 25 FCC Rcd. 11864, 11868 (F.C.C. 2010).
6 2010 Order and Further Notice. 25 FCC Rcd. 11864.
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statutory right to timely access to poles.7 Regarding the Further Notice, the FCC focused

on measures to speed attaching entities’ access to poles.8 Affected industries responded,

and the FCC released its April2011 Order to address what it believed were the major

concerns impeding the expansion of broadband throughout the United States.

B. 2011 Report And Order On Reconsideration

The April20!] Order adopted many of the proposals of the affected stakeholders.9

That Order, applicable to EDC and ILEC poles, limited the number of pole attachments

that may be requested per month (no more than 3,000 poles state-wide).’° It also

established a four-stage timeline for wireline and wireless attachment to a pole’s

communications space, with a maximum timeframe of up to 148 days for completion of

all four stages. When pole owners failed to meet these deadlines, attaching entities could

engage utility-approved contractors to complete the work. In addition, attaching entities

now had access to space above the communications space, but only using workers

qualified to perform such work.11 Wireless attachments above the communications space

are subject to a 178-day response and have a complaint remedy process. An electric

utility must specifically explain any attachment refusal based on capacity, safety,

reliability, or engineering concerns.

Regarding rates, the Api-il 2011 Order reduced the disparity between current

telecommunications rates and the lower, and perhaps subsidized, CATV rates.12

Specifically, the FCC adopted a definition of cost that yielded a new “just and

reasonable” telecommunications rate designed to recover the same portion of pole costs

hi )-e Implementation ofSection 224 of the Act, 26 FCC Rcd. 5240, 5248-5249 (F.C.C. Apr. 7, 2011).

81d.
In re Implementation ofSection 224 ofthe Act, 26 FCC Red. 5240, 5241 (F.C.C. Apr. 7,2011).

° Id. at 5270 (the timelines of the Order apply to poles --not to conduit, ducts, or utility rights of way).
“Id.
12 Id. at 5298 (Believing the telecom rate should be lowered to more effectively achieve Congresst goals

under 1A96).
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as current cable rates. The April2011 Order also confirms that wireless providers are

entitled to the same rate under the statute as other telecommunications carriers)3

Noting a decline in ILEC pole ownership rates, the FCC exercised oversight to

ensure just and reasonable rates, terms, and conditions that might not otherwise result

from arm-length negotiations with EDCs. In a break from previous interpretations of

Section 224, an ILEC may file a pole attachment complaint if it believes a particular rate,

term, or condition is unjust or unreasonable. However, the FCC hedged its

acknowledgement of ILECs’ pole attachment interests. While ILECs continue to have no

statutory right of access to utility’ poles pursuant to ihe PAA. the FCC concluded that

where ILECs are granted such access, ILECs are entitled to rates, terms and conditions

that are “just and reasonable” in accordance with section 224(b)(1))4

Regarding FCC enforcement actions, the April2011 Order encouraged negotiated

resolutions of attachment disputes, including a certification of good faith “executive-level

discussions” prior to the filing of a complaint with the FCC.’5 The Order retained the

“sign and sue” rule, which permits attaching entities to sue over the terms of a signed

attachment agreement where the attaching entity claims coercion to accept certain terms

to gain pole access. The April 20]] Order declined to adopt rules for compensatory

damage awards and removed the cap on penalties for unauthorized attachments.

The Order looked to the practical experience of the states to deal with unauthorized

attachments.16 In the past, a successifil claim against an unauthorized attachment

amounted to little more than an award of back rent. The FCC expanded allowable

recovery to include per-pole penalties of up to five times the current annual rental fee per

‘ Id. at 5244.
‘31d. at 5328.
‘ Id. at 5286 (adopted from California’s pole attachment dispute resolution practices).
‘61d. at 5245.
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pole for unauthorized attachments. These penalties allowed for additional charges if pole

owners identifS’ unauthorized attachments during inspections in which the unauthorized

attaching entity’ declined to participate.’7

C. 2013 D.C. Circuit Ruling On The 2011 Report And Order On
Reconsideration

Consistent with its efforts in its Connect America Fund Order, the FCC’s

April 20]] Order seeks to promote broadband deployment by refonning the pole

attachment process to make it faster, easier, and more accessible with a lower unified rate

for all attaching entities. In 2013, the D.C. Circuit Court of Appeals upheld the reforms

of the April 20]] Order in Am. Elec. Power Sen.’. Corp. v. FCC, 2013 U.S. App. LEXIS

3924 (D.C. Cir. Feb. 26, 2013). Specifically, a group of electric companies affected by

the April 20]] Order challenged the FCC’s revised interpretations. CATV providers and

telecommunications carriers intervened in support of the new interpretation. The Court

agreed with the FCC that a reasonable interpretation of 47 U.S.C. § 224, while not

bringing ILECs under the statute for purposes of requesting pole attachments, could

provide ILECs with pole attachment rate relief comparable to CATV providers and allow

them to use the FCC complaint process to resolve disputes with pole ovners.18

D. November 2015 Order On Reconsideration

In 2011, the National Cable Television Association petitioned for reconsideration

or clarification of the April 201] Order seeking to characterize the 2011 formula for cost,

which included an urban allocation factor of 66% and a non-urban allocation factor of

44% as merely illustrative.19 In response, the FCC redefined its definition of “cost” in its

rate calculation (rate = space factor x cost) and revised its cost allocators to move

wireless and telecommunications carrier rates further toward CATV rates.

17 In re Implementation ofSection 224 of the Act, 26 FCC Rcd. 5240, 5290 (F. CC. Apr. 7,2011).
1Am. Elec. Power Serv, Corp. FCC, 2013 U.S. App. LEXIS 3921 *7.93 (D.C. Cir. Feb. 26, 2013).
19 November2015 Order at ?2.
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Through these changes, the FCC sought to promote a flexible series of cost

allocators to realize the intent of the April 201] Order: bringing telecom costs closer to

parity with cable attachment rates. The new allocators also have the effect of preventing

pole owners from charging cable operators higher rates just because those cable operators

also deliver telecommunications services.20 The FCC opined that it sought to advance its

goal of accelerating broadband deployment by removing barriers to infrastructure

investment, particularly in rural areas, and to harmonize regulatory treatment between

FCC-regulated pole attachments and those regulated by the states. The FCC stated that it

would not deter investment by subjecting cable operators to higher telecommunications

carner rates merely because cable facilities also provide broadband access.21

E. Recent Pennsylvania Efforts To Enhance Broadband Deployment

The Commission believes that asserting state jurisdiction over pole attachments at

this time will assist policymakers in their efforts to expand access to both wireline and

wireless broadband services for all Commonwealth residents, businesses, schools.

hospitals -- particularly in rural areas of the Commonwealth.

Specifically, iii early 2018 Governor Thomas W. Wolf launched the Pennsylvania

Broadband Initiative to make a dedicated effort to provide high-speed internet access to

every household and business in Pennsylvania. noting that over 800,000 Pennsylvania

residents lack high-speed internet access.22 That effort includes the Pennsylvania

Broadband Investment Incentive Program whereby the Wolf Administration will offer up

to $35 million in financial incentives to private telecommunications providers bidding on

service areas within Pennsylvania in the FCC Connect America Fund Phase 11 auction.

201d at 3.
Id. at!4.

22 ht s:JAnnv.vemor.pa.ovJbroadband/about-iniative visited June 26, 2018.
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Id. Similarly, in the General Assembly. Representatives Pam Snyder and Kristin Phillips-

Hill have formed the bipartisan Broadband Caucus to promote a legislative agenda that

furthers the deployment of high-speed broadband services throughout the

Commonwealth.23

This chronology illustrates the state and federal desire for enhanced broadband

opportunities and the close relationship between pole attachments and broadband

deployment. By working to take this important issue in-hand at the state level, the goals

of this NPRM will work to support the Commonwealth’s efforts to provide advanced

telecommunications tools to its citizens. Similarly, this NPRM is a natural outgrowth of

the goals of Chapter 30 of the Public Utility Code24 which is intended to promote and

encourage the provision of advanced telecommunications services and broadband

deployment in the Commonwealth.

SCOPE OF JURISDICTION ESTABLISHED BY 47 U.S.C. § 224

As an initial matter, the term “pole attachment” in the context of TA96 is a term of

art used to describe the physical facilities employed to support or protect cabling,

transponders. or similar facilities used in outside communications plants. While the term

evokes the image of the ubiquitous creosote-slathered utility pole, the term “pole

attachment” refers to more. Federal law defines a “pole attachment” as any attachment by

a cable television system or provider of telecommunications service to a pole, duct,

conduit or right-of-way owned or controlled by a utility.25 Thus, the definition extends to

utility structures above and below ground and encompasses utility property rights.

23 http:Ifwww.pahouse.comJSnvder/JnTheNews/NewRe1easc/7jd=98089 visited June 26, 2018.
24 66 Pa. C.S. § 3001 et. seq.
2547 U.S.C. § 224(a)(4).
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While it is important to understand where and how pole attachment law applies, it

is equally important to understand where it does not. The PAA expressly exempts

cooperative utilities, railroads, and federal or state-owned utilities from the definition of a

“utility,” and thus, from the reach of the PAA.26 Entities wishing to attach to the

infrastnicthre of the exempted entities must obtain private attachment agreements at

negotiated rates and teniis. The Public Utility Code does not regulate some of the entities

exempted by the PAA. Thus, even with reverse preemption, Commission jurisdiction

may not reach all facilities subject to attachment in the Commonwealth. Accordingly,

there may be little for the PUC to consider regarding these entities absent additional

statutory’ authorization from the General Assembly.

The PAA provides that a state may assume responsibility for pole attachments,

and concurrently divest the FCC of that responsibility, if the state certifies that it regulates

the rates, terms. and conditions of pole attachments and balances the needs of attaching

entities, pole owners, and consumers of services provided by the former.27 To formally

divest the FCC ofjurisdiction and assume that jurisdiction itself, a state must certify’ to

the FCC that it has established effective rules and regulations over pole attachments and

provides for the prompt resolution of pole attachment complaints. Id. That is, a state

must certify to the FCC that it will assume responsibility for the enforcement of 47 U.S.C.

§ 224 in a manner like that of the FCC. This NPRM proposes to achieve this federal

threshold with reasonable expediency.

COMMISSION AUTHORITY TO ACT

In addition to the federal authority provided under 47 U.S.C. § 224, the

Commission concludes it may assert its reverse preemption rights under TA96 without

seeking additional authority from the General Assembly. Among other sections of the

2647 U.S.C. § 224(a)(1).
2747 U.S.C. § 224(c).
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Public Utility Code, 66 Pa. C.S. § 50 1(a) provides broad authority for the PUC to act to

enforce the Public Utility Code and “the Ml intent thereof”28 Also, many pole

attachments involve jurisdictional utility property subject to the full provisions of the

Public Utility Code. In addition, the Third Circuit in AT&T Corp. v. Core

Communications, Inc. determined that the Pennsylvania Public Utility Commission has

authority to apply and enforce provisions of TA96 reserved to it, particularly as to FCC

formula rates.29 That Section 224 expressly reserves this authority to the states lends

even greater weight to the precedent of that case.

Under that state authority the Commission may adopt current FCC regulations and

applicable federal precedent to regulate the full scope of pole attachments in

Peimsylvania. As the Commission explained in its June Motion, the regulations

at 47 C.F.R. § 1.1401 — 1.1425 cover a multitude of issues and are prescriptive. Those

regulations establish a four-stage timeline (survey, estimate, acceptance, and make ready)

for attachments to the communication space of a pole and provide for procedures for the

failure to meet established deadlines and resolve disputes based on pole capacity, safety,

reliability, or engineering issues. The FCC regulations also provide for detailed formulas

to set rates, many of which are geared toward enhancing opportunities for additional

deployment of communications infrastructure.

This NPRM proposes that the Commission assume these duties in a practical

(i.e., timely) manner that works to provide near-term results. The Commission

understands that pole owners and attaching entities seek more timely alternatives to the

FCC complaint resolution process. To address this issue, the Commission can make its

28 Comnission authority may be found at 66 Pa. C.S. § 313 (authority concurrent with United States);
314 (enforcement of federal rates and service); 501 (enforce the full intent of Public Utility Code,
including as it relates to federal law); 701 (ability of affected persons to file complaints with the
Commission); 1301 (authority overjurisdictional rates); 1501 (authority overjurisdictional services).
29 806 F.3d 715 (2015).
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quasi-judicial function available to stakeholders. To ensure for the timely availability’ of

that resource, however, the Commission proposes an initial turn-key adoption of FCC

pole attachment regulations and rates (see attached Annex). There exists no prohibition

on the adoption of existing FCC regulations as a part of that certification. Other states

have taken this approach, a recent example being the Washington Utilities and

Transportation Commission (WUTC). The rules adopted by the WUTC are largely

modeled on the existing federal rules and provide that the WUTC will look to the FCC

orders promulgating and interpreting its pole attachment rules, as well as federal court

decisions reviewing those rules, as persuasive authority.30

This proposed approach provides two distinct benefits. First, it preserves the

staws quo in that it does not represent a substantive change in law. As such, it does not

impose any unexpected burdens on pole owners or attaching entities. Stakeholders will

operate under familiar rules and rates such that Commission jurisdiction will not disrupt

existing business practices or regulatory expectations. Second, adoption of existing FCC

pole attachment rules and rates will permit timely stakeholder access to adjudicatory

resources unique to our Commonwealth — the administrative hearings before this

Comnission and the specialized administrative jurisdiction of Commonwealth Court. In

contrast, a Pennsylvania-specific regulatory paradigm could take many years to develop

and implement.3’ And, other than holding the promise of some degree of cost shifting,

Pennsylvania-specific regulations would likely provide only incremental improvement

over what are now well-established installation practices.

° WAC § 480-54-010.
31 The Commission understands that the Washington Utilities and Transportation Commission
deliberated on the issue for approximate!)’ thirty-six years after it was authorized to adopt such rules.
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CONCLUSION AND REQUEST FOR COMMENTS

As it explained in the Motion commencing this Rulemaking, the Commission

seeks to adopt a prompt but cautious approach to taking pole attachment issues in hand.

While the Commission is prepared to move quickly to provide stakeholders with needed

resources, it is apprehensive to make any sudden departures from the federal pole

attachment standards that stakeholders currently employ. To this end, the Commission

seeks informed comment on its proposal to regulate pole attachments pursuant

to 47 U.S.C. § 224 by adopting the existing FCC pole attachment regulations at 47 C.F.R.

§ 1.1401 — 1.1425; THEREFORE,

IT IS ORDERED:

1. That a rulemaking proceeding is hereby initiated at this docket to consider

exercising Commission jurisdiction over pole attachments pursuant to the

Telecommunications Act of 1996, 47 U.S.C. § 224.

2. That notice of this proposed rulemaking order shall be published in the

Pennsylvania Bulletin.

3. That interested persons may submit written comments within 30 days from

the date the notice is published in the Pennsylvania Bulletin, and reply comments 15 days

thereafter, by serving an original or electronic copy upon the Secretary, Pennsylvania

Public Utility Commission. P.O. Box 3265, Harrisburg, PA 17 105-3265.

4. A copy of written comments shall also be served upon Commission Law

Bureau Assistant Counsel Shaun A. Sparks (shsparks(pa.aov) and Cohn W. Scott

(co1inscottpa.gov) who also serve as the contact persons in this matter.

12



5. All comments shall be posted on the Commission website within the

Telecommunications Utility/Industry’ index page under the heading “Pole Attachment

Rulemaking.”

6. That a copy of this Order shall be served upon all jurisdictional fixed utility

service providers, the Pennsylvania Telephone Association, the Broadband Cable

Association of Pennsylvania, the Energy Association of Pennsylvania. The Pennsylvania

Wireless Association, all jurisdictional Competitive Access Providers, the Office of

Consumer Advocate, the Office of Small Business Advocate, and the Commission’s

Bureau of Investigation and Enforcement.

(SEAL)

BY THE COMMISSION

ORDERADOPTED: July 12, 2018

ORDER ENTERED: July 13, 2018

Rosemary Chiavetta
Secretary
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ANNEX
TITLE 52. PUBLIC UTILITIES

PART 1. PUBLIC UTILITY COMMISSION
Subpart C. FIXED SERVICE UTILiTIES
CHAPTER 77: POLE ATTACHMENTS

77.1. Statement of purpose and preemption.

This chapter exercises reverse-preemption of the jurisdiction of the Federal

Communications Commission over pole attachments under 47 U.S.C. 224(c) to improve

the ability of persons and entities to utilize pole attachments within the Commonwealth

and subject to regulation under 47 u.s.c. 5 224 and the regulations promulaated

thereunder at 47 C.F.R. 1.1401 — 1.1425 (relating to pole attachment complaint

procedures).

5 77.2. Applicability.

This chapter applies to all persons, entities, poles, ducts, conduits and riahts-of-way

subject to 47 U.S.C. 224 and 47 C.F.R. 1.1401 — 1.1425 as those reaulations may be

amended.

5 77.3. Commission oversight

(a) This chapter establishes the Commission’s regulatory authority over the rates, terms

and conditions of access to and use of poles, ducts, conduits and rights-of-way to the fill

extent provided for in 47 U.S.C. 5 224 for pole attachments as of sixty days after the

effective date of this Chapter.

(b) The Commission has the authority to consider, and will consider, the interests of the

subscribers of the services offered via pole attachments, as well as the interests of the

consumers of the utility services.

5 77.4. Adoption of Federal Communications Commission Regulations.

This chapter adopts the rates, terms and conditions of access to and use of poles. ducts.

conduits and riQhts-of-wav to the ftll extent provided for in 47 U.S.C. 5 224 and 47

C.F.R. 1.1401 — 1.1425. inclusive of thifire changes as those reaulations may be amended.



77.5. Resolution of disputes.

(a) Persons and entities subject to this chapter may utilize the mediation, formal

complaint and adjudicative procedures under 52 Pa. Code Chapters 1. 3 and 5 (relating to

rules of administrative practice and procedure: special provisions: and formal

proceedings) of the Coimnission’s regulations to resolve disputes or terminate

controversies.

(b) Parties before the Commission under 47 U.S.C. 224 or 47 C.F.R. 1.1401 — 1.1425

shall employ the procedural requirements therein except where silent or in cases of

conflict where 52 Pa. Code Chapters 1. 3. and 5 will control.

(c) When exercising authority under this chapter the Commission will consider Federal

Communications Commission orders promulgating and interpreting federal pole

attachment rules and federal court decisions reviewing those rules and interpretations as

persuasive authority in construing the provisions of 47 U.S.C. 224 and 47 C.F.R. 1.1401

— 1.1425.
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47 U.S.C. § 224

§ 224. Pole attachments

(a) Definitions. As used in this section:

(1) The term “utility means any person who is a local exchange carrier or an

electric, gas, water, steam, or other public utility, and who owns or controls poles,

ducts, conduits, or rights-of-way used, in whole or in part, for any wire

communications. Such term does not include any railroad, any person who is

cooperatively organized, or any person owned by the Federal Government or any

State.

(2) The term Federal Government’ means the Government of the United States or

any agency or instrumentality thereof.

(3) The term “State’ means any State, territory, or possession of the United States,

the District of Columbia, or any political subdivision, agency, or instrumentality

thereof

(4) The term pole attachment” means any attachment by a cable television system or

provider of telecommunications service to a pole, duct, conduit, or right-of-way

owned or controlled by a utility.

(5) For purposes of this section, the term “telecommunications carrier” (as defined in

section 3 of this Act [47 USCS § 153(49)] does not include any incumbent local

exchange carrier as defined in section 25 1(h) [47 USCS § 25 1(h)].

(b) Authority of Commission to regulate rates, terms, and conditions; enforcement

powers; promulgation of regulations.

(1) Subject to the provisions of subsection (c) of this section, the Commission shall

regulate the rates, terms, and conditions for pole attachments to provide that such

rates, terms, and conditions are just and reasonable, and shall adopt procedures

necessary and appropriate to hear and resolve complaints concerning such rates,

terms, and conditions. For purposes of enforcing any determinations resulting from

complaint procedures established pursuant to this subsection, the Commission shall

take such action as it deems appropriate and necessary, including issuing cease and

desist orders, as authorized by section 312(b) of title III of the Communications Act

of 1934 [47 USCS § 312(b)], as amended.

(2) The Commission shall prescribe by nile regulations to carry’ out the provisions of

this section.
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(c) State regulatory authority over rates. terms, and conditions; preemption; certification;

circumstances constituting State regulation.

(1) Nothing in this section shall be construed to apply to, or to give the Commission

jurisdiction with respect to rates, terms, and conditions, or access to poles, ducts,

conduits, and rights-of-way as provided in subsection (0. for pole attachments in any

case where such matters are regulated by a State.

(2) Each State which regulates the rates, terms, and conditions for pole attachments

shall certify to the Commission that--

(A) it regulates such rates, terms, and conditions; and

(B) in so regulating such rates, terms, and conditions, the State has the authority

to consider and does consider the interests of the subscribers of the services

offered via such attachments, as well as the interests of the consumers of the

utility services.

(3) For purposes of this subsection, a State shall not be considered to regulate the

rates, terms, and conditions for pole attachments--

(A) unless the State has issued and made effective rules and regulations

implementing the State’s regulatory authority over pole attachments; and

(B) with respect to any individual matter, unless the State takes final action on a

complaint regarding such matter-

(i) within 160 days after the complaint is filed with the State, or

(ii) within the applicable period prescribed for such final action in such rules

and regulations of the State. if the prescribed period does not extend beyond

360 days after the filing of such complaint.

(d) Determination ofjust and reasonable rates; “usable space” defined.

(1) For purposes of subsection (b) of this section, a rate is just and reasonable if it

assures a utility the recovery of not less than the additional costs of providing pole

attachments, nor more than an amount determined by multiplying the percentage of

the total usable space, or the percentage of the total duct or conduit capacity, which is

occupied by the pole attachment by the sum of the operating expenses and actual

capital costs of the utility attributable to the entire pole, duct, conduit, or right-of-

way.

(2) As used in this subsection, the term ‘usable space” means the space above the

minimum grade level which can be used for the attachment of wires, cables, and

associated equipment.
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(3) This subsection shall apply to the rate for any pole attachment used by a cable

television system solely to provide cable service. Until the effective date of the

regulations required under subsection (e), this subsection shall also apply to the rate

for any pole attachment used by a cable system or any telecommunications carrier (to

the extent such carrier is not a party to a pole attachment agreement) to provide any

telecommunications service.

(e) Regulations governing charges; apportionment of costs of providing space.

(1) The Commission shall, no later than 2 years after the date of enactment of the

Telecommunications Act of 1996 [enacted Feb. 8, 1996), prescribe regulations in

accordance with this subsection to govern the charges for pole attachments used by

telecommunications carriers to provide telecommunications services, when the parties

fail to resolve a dispute over such charges. Such regulations shall ensure that a utility

charges just, reasonable, and nondiscriminatory rates for pole attachments.

(2) A utility shall apportion the cost of providing space on a pole, duct, conduit, or

right-of-way other than the usable space among entities so that such apportionment

equals two-thirds of the costs of providing space other than the usable space that

would be allocated to such entity under an equal apportionment of such costs among

all attaching entities.

(3) A utility shall apportion the cost ofroviding usable space among all entities

according to the percentage of usable space required for each entity.

(4) The regulations required under paragraph (1) shall become effective 5 years after

the date of enactment of the Telecommunications Act of 1996 [enacted Feb. 8, 1996].

Any increase in the rates for pole attachments that result from the adoption of the

regulations required by this subsection shall be phased in equal annual increments

over a period of 5 years beginning on the effective date of such regulations.

(f) Nondiscriminatory access.

(1) A utility shall provide a cable television system or any telecommunications

carrier with nondiscriminatory access to any pole, duct, conduit, or right-of-way

owned or controlled by it.

(2) Notwithstanding paragraph (1), a utility providing electric service may deny a

cable television system or any telecommunications carrier access to its poles, ducts,

conduits, or rights-of-way, on a non-discriminatory [nondiscriminatory] basis where

there is insufficient capacity and for reasons of safety, reliability and generally

applicable engineering purposes.

(g) Imputation to costs of pole attachment rate. A utility that engages in the provision of

telecommunications services or cable services shall impute to its costs of providing such
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services (and charge any affiliate, subsidiary, or associate company engaged in the

provision of such services) an equal amount to the pole attachment rate for which such

company would be liable under this section.

(h) Modification or alteration of pole, duct conduit, or right-of-way. Whenever the

owner of a pole, duct, conduit, or right-of-way intends to modify or alter such pole, duct,

conduit, or right-of-way, the owner shall provide written notification of such action to

any entity that has obtained an attachment to such conduit or right-of-way so that such

entity may have a reasonable opportunity to add to or modify its existing attachment. Any

entity that adds to or modifies its existing attachment after receiving such notification

shall bear a proportionate share of the costs incurred by the owner in making such pole,

duct, conduit, or right-of-way accessible.

(i) Costs of rearranging or replacing attachment. An entity that obtains an attachment to

a pole, conduit, or right-of-way shall not be required to bear any of the costs of

rearranging or replacing its attachment, if such rearrangement or replacement is required

as a result of an additional attachment or the modification of an existing attachment

sought by any other entity (including the owner of such pole, duct, conduit, or right-of-

way).
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47 C.F.R § 1.1401-1.1425

§ 1.1401 Purpose.

The rules and regulations contained in subpart J of this part provide complaint and enforcement

procedures to ensure that telecommunications carriers and cable system operators have

nondiscriminatory access to utility poles, ducts, conduits, and rights-of-way on rates, terms, and

conditions that are just and reasonable. They also provide complaint and enforcement procedures

for incumbent local exchange carriers (as defined in 47 U.S.C. 25 1(h)) to ensure that the rates,

terms, and conditions of their access to pole attachments are just and reasonable.

§ 1.1402 Definitions.

(a)The term utility means any person that is a local exchange carrier or an electric, gas,

water, steam, or other public utility, and who owns or controls poles, ducts, conduits, or

rights-of-way used, in whole or in part, for any wire communications. Such term does not

include any railroad, any person that is cooperatively organized, or any person owned by the

Federal Government or any State.

(b)The term pole attachment means any attachment by a cable television system or provider

of telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled

by a utility.
(c)With respect to poles, the term usable space means the space on a utility pole above the

minimum grade level which can be used for the attachment of wires. cables, and associated

equipment, and which includes space occupied by the utility. With respect to conduit, the

term usable space means capacity within a conduit system which is available, or which could,

with reasonable effort and expense, be made available, for the purpose of installing wires,

cable and associated equipment for telecommunications or cable services, and which includes

capacity occupied by the utility.

(d)The term complaint means a filing by a cable television system operator, a cable

television system association, a utility, an association of utilities, a telecommunications

carrier, or an association of telecommunications carriers alleging that it has been denied

access to a utility pole, duct, conduit, or right-of-way in violation of this subpart and/or that a

rate, term, or condition for a pole attachment is not just and reasonable. It also means a filing

by an incumbent local exchange carrier (as defined in 47 U.S.C. 25 1(h)) or an association of

incumbent local exchange carriers alleging that a rate, term, or condition for a pole

attachment is not just and reasonable.

(e)The term complainant means a cable television system operator, a cable television system

association, a utility, an association of utilities, a telecommunications carrier, an association

of telecommunications carriers, an incumbent local exchange carrier (as defined in 47 U.S.C.

25 1(h)) or an association of incumbent local exchange carriers who files a complaint.
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(fllhe term respondent means a cable television system operator, a utility, or a

telecommunications carrier against whom a complaint is filed.

(g)The term State means any State, territory, or possession of the United States, the District

of Columbia, or any political subdivision, agency, or instrumentality thereof.

(h)For purposes of this subpart, the term telecommunications carrier means any provider of

telecommunications services, except that the term does not include aggregators of

telecommunications services (as defined in 47 U.S.C. 226) or incumbent local exchange

carriers (as defined in 47 U.S.C. 251(h)).

(OThe term conduit means a structure containing one or more ducts, usually placed in the

ground, in which cables or wires may be installed.

(j)The term conduit system means a collection of one or more conduits together with their

supporting infrastructure.

(k)The term duct means a single enclosed raceway for conductors, cable and!or wire.

(flWith respect to poles, the term unusable space means the space on a utility pole below the

usable space, including the amount required to set the depth of the pole.

(m)The term attaching entity includes cable system operators, telecommunications carriers,

incumbent and other local exchange carriers, utilities, governmental entities and other entities

with a physical attachment to the pole, duct, conduit or right of way. It does not include

governmental entities with only seasonal attachments to the pole.

(n)The term inner-duct means a duct-like raceway smaller than a duct that is inserted into a

duct so that the duct may carry multiple wires or cables.

§ 1.1403 Duty to provide access; modifications; notice of removal, increase or modification;

petition for temporary’ stay; and cable operator notice.

(a)A utility shall provide a cable television system or any telecommunications carrier with

nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by

it. Notwithstanding this obligation, a utility may deny a cable television system or any

telecommunications carrier access to its poles, ducts, conduits, or rights-of-way, on a non

discriminatory’ basis where there is insufficient capacity or for reasons of safety. reliability

and generally applicable engineering purposes.

(b)Requests for access to a utility’s poles, ducts, conduits or rights-of-way by a

telecommunications carrier or cable operator must be in writing. If access is not granted

within 45 days of the request for access, the utility must confirm the denial in writing by the

45th day. The utility’s denial of access shall be specific, shall include all relevant evidence

and information supporting its denial, and shall explain how such evidence and information

relate to a denial of access for reasons of lack of capacity, safety, reliability or engineering

standards.

(c)A utility shall provide a cable television system operator or telecommunications carrier no

less than 60 days written notice prior to:
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(1)Removal of facilities or termination of any service to those facilities, such removal

or termination arising out of a rate, term or condition of the cable television system

operator’s of telecommunications carrier’s pole attachment agreement;

(2)Any increase in pole attachment rates; or

(3)Any modification of facilities other than routine maintenance or modification in

response to emergencies.

(d)A cable television system operator or telecommunications carrier may file a “Petition for

Temporary Stay” of the action contained in a notice received pursuant to paragraph (c) of this

section within 15 days of receipt of such notice. Such submission shall not be considered

unless it includes, in concise terms, the relief sought, the reasons for such relief, including a

showing of irreparable harm and likely cessation of cable television service or

telecommunication service, a copy of the notice, and certification of service as required by §
1.1404(b). The named respondent may file an answer within 7 days of the date the Petition

for Temporary Stay was filed. No further filings under this section will be considered unless

requested or authorized by the Commission and no extensions of time will be granted unless

justified pursuant to § 1.46.

(e)Cable operators must notify pole owners upon offering telecommunications services.

§ 1.1404 Complaint.

(a)The complaint shall contain the name, address, telephone number, and email address of

the complainant; name, address, telephone number, and email address of the respondent; and

a verification (in accordance with the requirements of § 1.52), signed by the complainant or

officer thereof if complainant is a corporation, showing complainant’s direct interest in the

matter complained of. Counsel for the complainant may sign the complaint. Complainants

may join together to file ajoint complaint. Complaints filed by associations shall specifically

identify each utility, cable television system operator, or telecommunications carrier who is a

party to the complaint and shall be accompanied by a document from each identified member

certifying that the complaint is being filed on its behalf.

(b)The complaint shall be accompanied by a certification of service on the named

respondent, and each of the Federal, State, and local governmental agencies that regulate any

aspect of the services provided by the complainant or respondent.

(c)In a case where it is claimed that a rate, term, or condition is unjust or unreasonable, the

complaint shall contain a statement that the State has not certified to the Commission that it

regulates the rates, terms and conditions for pole attachments. The complaint shall include a

statement that the utility is not owned by any railroad, any person who is cooperatively

organized or any person owned by the Federal Government or any State.

(d)The complaint shall be accompanied by a copy of the pole attachment agreement, if any,

between the cable system operator or telecommunications carrier and the utility. If there is no

present pole attachment agreement, the complaint shall contain:
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(1)A statement that the utility uses or controls poles, ducts, or conduits used or

designated, in whole or in pan, for wire communication; and

(2)A statement that the cable television system operator or telecommunications

carrier currently has attachments on the poles, ducts, conduits, or rights-of-way.

(e)The complaint shall state with specificity the pole attachment rate, term or condition

which is claimed to be unjust or unreasonable.

(t)In any case, where it is claimed that a term or condition is unjust or unreasonable, the

claim shall specii’ all information and argument relied upon tojusti said claim.

(g)For attachments to poles, where it is claimed that either a rate is unjust or unreasonable, or

a term or condition is unjust or unreasonable and examination of such term or condition

requires review of the associated rate, the complaint shall provide data and information in

support of said claim.

(1)The data and information shall include, where applicable:

(i)The gross investment by the utility for pole lines;

(ii)The investment in crossarms and other items which do not reflect the cost of

owning and maintaining poles. if available;

(iii)The depreciation reserve from the gross pole line investment;

(iv)The depreciation reserve from the investment in crossarms and other items

which do not reflect the cost of owning and maintaining poles, if available;

(v)The total number of poles:

(MOwned; and

(B)Controlled or used by the utility. If any of these poles are jointly owned,

the complaint shall specir the number of such jointly ow-ned poles and the

percentage of each joint pole or the number of equivalent poles owned by the

subject utility;
(vi)The total number of poles which are the subject of the complaint;

(vii)The number of poles included in paragraph (g)(l)(vi) of this section that are

controlled or used by the utility through lease between the utility and other

owner(s), and the annual amounts paid by the utility for such rental;

(viii)The number of poles included in paragraph (g)(1)(vi) of this section that are

owned by the utility and that are leased to other users by the utility, and the

annual amounts paid to the utility for such rental;

(ix)The annual carrying charges attributable to the cost of owning a pole. The

utility shall submit these charges separately for each of the following categories:

Depreciation, rate of return, taxes, maintenance, and administrative. These

charges may be expressed as a percentage of the net pole investment. With its

pleading, the utility shall file a copy of the latest decision of the state regulatory

body or state court that determines the treatment of accumulated deferred taxes if

it is at issue in the proceeding and shall note the section that specifically

determines the treatment and amount of accumulated deferred taxes.
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(x)The rate of return authorized for the utility for intrastate service. With its

pleading, the utility shall file a copy of the latest decision of the state regulatory

body or state court which establishes this authorized rate of return if the rate of

return is at issue in the proceeding and shall note the section which specifically

establishes this authorized rate and whether the decision is subject to further

proceedings before the state regulatory body or a court. In the absence of a state

authorized rate of return, the rate of return set by the Commission for local

exchange carriers shall be used as a default rate of return;

(xi)The average amount of usable space per pole for those poles used for pole

attachments (13.5 feet may be in lieu of actual measurement, but may be

rebutted);
(xli)The average amount of unusable space per pole for those poles used for pole

attachments (a 24 foot presumption may be used in lieu of actual measurement,

but the presumption may be rebutted); and

(xiii)Reimbursements received from CATV operators and telecommunications

carriers for non-recurring costs.

(2)Data and information should be based upon historical or original cost

methodology, insofar as possible. Data should be derived from ARMIS, FERC 1, or

other reports filed with state or federal regulatory agencies (identify’ source).

Calculations made in connection with these figures should be provided to the

complainant. The complainant shall also specify’ any other information and argument

relied upon to attempt to establish that a rate, term, or condition is not just and

reasonable.

(h)With respect to attachments within a duct or conduit system, where it is claimed that

either a rate is unjust or unreasonable, or a term or condition is unjust or unreasonable and

examination of such term or condition requires review of the associated rate, the complaint

shall provide data and information in support of said claim.

(1)The data and information shall include, where applicable:

(DThe gross investment by the utility for conduit;

(ii)The accumulated depreciation fron the gross conduit investment;

(iii)The system duct length or system conduit length and the method used to

determine it;
(iv)The length of the conduit subject to the complaint;

(v)The number of ducts in the conduit subject to the complaint;

4vi)The number of inner-ducts in the duct occupied, if any. If there are no inner-

ducts, the attachment is presumed to occupy one-half duct

(vii)The annual carrying charges attributable to the cost of owning conduit. These

charges may be expressed as a percentage of the net linear cost of a conduit. With

its pleading, the utility shall file a copy of the latest decision of the state

regulatory body or state court which determines the treatment of accumulated
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deferred taxes if it is at issue in the proceeding and shall note the section which

specifically determines the treatment and amount of accumulated deferred taxes.

(viii)The rate of return authorized for the utility for intrastate service. With its

pleading, the utility shall file a copy of the latest decision of the state regulatory

body or state court which establishes this authorized rate of return if the rate of

return is at issue in the proceeding and shall note the section which specifically

establishes this authorized rate and whether the decision is subject to further

proceedings before the state regulatory body or a cowl. In the absence of a state

authorized rate of return, the rate of return set by the Commission for local

exchange carriers shall be used as a default rate of return; and

(ix)Reimbursements received by utilities from CATV operators and

telecommunications carriers for non-recurring costs.

(2)Data and information should be based upon historical or original cost

methodology, insofar as possible. Data should be derived from ARMIS, FERC 1, or

other reports filed with state or federal regulatory agencies (identify’ source).

Calculations made in connection with these figures should be provided to the

complainant. The complainant shall also specify’ any other information and argument

relied upon to attempt to establish that a rate, term, or condition is not just and

reasonable.
(i)With respect to rights-of-way, where it is claimed that either a rate is unjust or

unreasonable, or a term or condition is unjust or unreasonable and examination of such term

or condition requires review of the associated rate, the complaint shall provide data and

information in support of said claim. The data and information shall include, where

applicable, equivalent information as specified in paragraph (g) of this section.

(91f any of the information and data required in paragraphs (g), (h) and (i) of this section is

not provided to the cable television operator or telecommunications carrier by the utility

upon reasonable request, the cable television operator or telecommunications carrier shall

include a statement indicating the steps taken to obtain the information from the utility,

including the dates of all requests. No complaint filed by a cable television operator or

telecommunications carrier shall be dismissed where the utility has failed to provide the

information required under paragraphs (g), (h) or (i) of this section, as applicable, after such

reasonable request. A utility must supply a cable television operator or telecommunications

carrier the information required in paragraph (g), (h) or (i) of this section, as applicable,

along with the supporting pages from its ARIvIIS, FERC Form I, or other report to a

regulatory body, within 30 days of the request by the cable television operator or

telecommunications carrier. The cable television operator or telecommunications carrier, in

turn shall submit these pages with its complaint. If the utility did not supply these pages to

the cable television operator or telecommunications carrier in response to the information

request. the utility shall supply this information in its response to the complaint.

(k)The complaint shall include a certification that the complainant has, in good faith,
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engaged or attempted to engage in executive-level discussions with the respondent to resolve

the pole attachment dispute. Executive-level discussions are discussions among

representatives of the parties who have sufficient authority to make binding decisions on

behalf of the company they represent regarding the subject matter of the discussions. Such

certification shall include a statement that, prior to the filing of the complaint, the

complainant mailed a certified letter to the respondent outlining the allegations that form the

basis of the complaint it anticipated filing with the Commission, inviting a response within a

reasonable period of time, and offering to hold executive-level discussions regarding the

dispute. A reflsal by a respondent to engage in the discussions contemplated by this nile

shall constitute an unreasonable practice under section 224 of the Act.

(DFactiial allegations shall be supported by affidavit of a person or persons with actual

knowledge of the facts, and exhibits shall be verified by the person who prepares them.

(m)In a case where a cable television system operator or telecommunications carrier as

defined in 47 U.S.C. 224(a)(5) claims that it has been denied access to a pole, duct, conduit

or right-of-way despite a request made pursuant to section 47 U.S.C. 224W, the complaint

shall include the data and information necessary to support the claim, including:

(flThe reasons given for the denial of access to the utility’s poles, ducts, conduits, or

rights-of-way;
(2)The basis for the complainant’s claim that the denial of access is unlawful;

(3)The remedy sought by the complainant;

(4)A copy of the written request to the utility for access to its poles, ducts, conduits,

or rights-of-way; and

(5)A copy of the utility’s response to the written request including all information

given by the utility to support its denial of access. A complaint alleging unlawful

denial of access will not be dismissed if the complainant is unable to obtain a utility’s

written response, or if the utility denies the complainant any other information needed

to establish a prima facie case.

§ 1.1405 File numbers.

Each complaint which appears to be essentially complete under § 1.1404 will be accepted and

assigned a file number. Such assignment is for administrative purposes only and does not

necessarily mean that the complaint has been found to be in full compliance with other sections

in this subpart. Petitions for temporary stay will also be assigned a file number upon receipt.



§ 1.1406 Dismissal of complaints.

(a)The complaint shall be dismissed for lack of jurisdiction in any case where a suitable

certificate has been filed by a State pursuant to § 1.1414 of ibis subpart. Such certificate shall

be conclusive proof of lack ofjurisdiction of this Commission. A complaint against a utility

shall also be dismissed if the utility does not use or control poles, ducts, or conduits used or

designated, in whole or in part, for wire communication or if the utility does not meet the

criteria of 1.1402(a) of this subpart.

(b)If the complaint does not contain substantially all the information required under § 1.1404

the Commission may dismiss the complaint or may require the complainant to file additional

information. The complaint shall not be dismissed if the information is not available from

public records or from the respondent utility after reasonable request.

(c)Failure by the complainant to respond to official correspondence or a request for

additional information will be cause for dismissal.

(d)Dismissal under provisions of paragraph (b) of this section above will be with prejudice if

the complaint has bcen dismissed previously. Such a complaint may be refiled no earlier than

six months from the date it was so dismissed.

§ 1.1407 Response and reply.

(a)Respondent shall have 30 days from the date the complaint was filed within which to file a

response. Complainant shall have 20 days from the date the response was filed within which

to file a reply. Extensions of time to file are not contemplated unless justification is shown

pursuant to § 1.46. Except as otherwise provided in § 1.1403, no other filings and no motions

other than for extension of time will be considered unless authorized by the Commission.

The response should set forth justification for the rate, term, or condition alleged in the

complaint not to be just and reasonable. Factual allegations shall be supported by affidavit of

a person or persons with actual knowledge of the facts and exhibits shall be verified by the

person who prepares them. The response, reply, and other pleadings may be signed by

counsel.
(b)The response shall be served on the complainant and all parties listed in complainant’s

certificate of service.

(c)The reply shall be served on the respondent and all parties listed in respondent’s certificate

of service.
(d)Failure to respond may be deemed an admission of the material factual allegations

contained in the complaint.
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§ 1.1408 Fee remittance; electronic filing; service; number of copies; form of pleadings;
and proprietary materials.

(a)The complainant shall remit separately the correct fee either by check, wire transfer, or

electronically, in accordance with part 1, subpart 0 (see § 1.1106) and, shall file an original

copy of the complaint, using the Commission’s Electronic Comment Filing System. The

original of the response and reply, as well as all other written submissions, shall be filed with

the Commission using the Commissions Electronic Comment Filing System. Service must

be made in accordance with the requirements of § 1.735(b), (c), (e), and (0.
(b)All papers filed in the complaint proceeding must be drawn in conformity with the

requirements of 1.49, 1.50, and 1.52.

(c)My materials generated in the course of a pole attachment complaint proceeding may be

designated as proprietary by either party to the proceeding or a third party if the party

believes in good faith that the materials fall within an exemption to disclosure contained in

the Freedom of Information Act (FOIA), 5 U.S.C. 552(b)(1) through (9). Any party asserting

confidentiality for such materials must:

(Clearly mark each page, or portion thereof, for which a proprietary designation is

claimed. If a proprietary designation is challenged, the party claiming confidentiality

shall have the burden of demonstrating, by a preponderance of the evidence, that the

materials designated as proprietary’ fall under the standards for nondisclosure

enunciated in the FOIA.

(2)File with the Commission, using the Commission’s Electronic Comment Filing

System, a public version of the materials that redacts any proprietary information and

clearly marks each page of the redacted public version with a header stating “Public

Version.” The redacted document shall be machine-readable whenever technically

possible. Where the document to be filed electronically contains metadata that is

confidential or protected from disclosure by a legal privilege (including, for example,

the attorney-client privilege), the filer may remove such metadata from the document

before filing it electronically.

(3)File with the Secretary’s Office an unredacted hard copy version of the materials

that contains the proprietary information and clearly marks each page of the

unredacted confidential version with a header stating ‘Confidential Version.” The

unfedacted version must be filed on the same day as the redacted version.

(4)Serve one hard copy of the filed unredacted materials and one hard copy of the

filed redacted materials on the attorney of record for each party to the proceeding, or,

where a party is not represented by an attorney, each party to the proceeding either by

hand delivery, overnight delivery, or email, together with a proof of such service in

accordance with the requirements of § 1.47(g) and 1.735(0(1) through (3) of this

chapter;
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(d)Except as provided in paragraph (e) of this section, materials marked as proprietary may

be disclosed solely to the following persons, only for use in prosecuting or defending a party

to the complaint action, and only to the extent necessary to assist in the prosecution or

defense of the case:
(1)Counsel of record representing the parties in the complaint action and any support

personnel employed by such attorneys;

(2)Officers or employees of the opposing party who are named by the opposing party

as being directly involved in the prosecution or defense of the case;

(3)Consultants or expert witnesses retained by the parties;

(4)The Commission and its staff; and

(5)Court reporters and stenographers in accordance with the terms and conditions of

this section.

(e)The Commission will entertain, subject to a proper showing under § 0.459 of this chapter,

a party’s request to further restrict access to proprietary information. Pursuant to § 0.459 of

this chapter, the other parties will have an opportunity to respond to such requests. Requests

and responses to requests may not be submitted by means of the Commission’s Electronic

Comment Filing System but instead must be filed under seal with the Office of the Secretary.

(f)The individuals identified in paragraphs (d)(l) through (3) of this section shall not disclose

information designated as proprietary to any person who is not authorized under this section

to receive such information, and shall not use the information in any activity or function

other than the prosecution or defense in the case before the Commission. Each individual

who is provided access to the information shall sign a notarized statement affirmatively

stating that the individual has personally reviewed the Commission’s rules and understands

the limitations they impose on the signing party.

(g)No copies of materials marked proprietan’ may be made except copies to be used by

persons designated in paragraphs (d) and (e) of this section. Each party shall maintain a log

recording the number of copies made of all proprietary material and the persons to whom the

copies have been provided.

(h)Upon termination of the pole attachment complaint proceeding, including all appeals and

petitions, all originals and reproductions of any proprietary materials, along with the log

recording persons who received copies of such materials, shall be provided to the producing

path’. In addition, upon final termination of the proceeding, any notes or other work product

derived in whole or in part from the proprietary materials of an opposing or third party shall

be destroyed.

§ 1.1409 Commission consideration of the complaint.

(a)ln its consideration of the complaint, response, and reply, the Commission may take notice

of any information contained in publicly available filings made by the parties and may

accept subject to rebuttal, studies that have been conducted. The Commission may also
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request that one or more of the panics make additional filings or provide additional

information. Where one of the parties has failed to provide information required to be

provided by these rules or requested by the Commission, or where costs, values or amounts

are disputed, the Commission may estimate such costs, values or amounts it considers

reasonable, or may decide adversely to a party who has failed to supply requested

information which is readily available to it or both.

(b)The complainant shall have the burden of establishing a prima facie case that the rate,

term, or condition is not just and reasonable or that the denial of access violates 47 U.S.C.

§ 224W. If, however, a utility argues that the proposed rate is lower than its incremental

costs, the utility has the burden of establishing that such rate is below the statutory minimum

just and reasonable rate. In a case involving a denial of access, the utility shall have the

burden of proving that the denial was lawful, once a prima facie case is established by the

complainant.

(c)The Commission shall determine whether the rate, term or condition complained of is just

and reasonable. For the purposes of this paragraph (c), a rate is just and reasonable if it

assures a utility the recovery of not less than the additional costs of providing pole

attachments, nor more than an amount determined by multiplying the percentage of the total

usable space, or the percentage of the total duct or conduit capacity, which is occupied by the

pole attachment by the sum of the operating expenses and actual capital costs of the utility

attributable to the entire pole, duct, conduit, or right-of-way. The Commission shall exclude

from actual capital costs those reimbursements received by the utility from cable operators

and telecommunications carriers for non-recurring costs.

(d)The Commission shall deny the complaint if it determines that the complainant has not

established a prima facie case, or that the rate, term or condition is just and reasonable, or

that the denial of access was lawful.

(e)When parties fail to resolve a dispute regarding charges for pole attachments and the

Commission’s complaint procedures under Section 1.1404 are invoked, the Commission will

apply the foliowing formulas for determining a maximum just and reasonable rate:

(1)The following formula shall apply to attachments to poles by cable operators

providing cable services. This formula shall also apply to attachments to poles by any

telecommunications carrier (to the extent such carrier is not a party to a pole

attachment agreement) or cable operator providing telecommunications services until

February 8,2001:
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Maximum = Space Factor x Net Cost of x Carrying

Rate a Bare Pole Charge Rate

Where Space Occupied by Attachment

Space = —

Factor Total Usuable Space

(2)With respect to attachments to poles by any telecommunications carrier or cable

operator providing telecommunications services, the maximum just and reasonable

rate shall be the higher of the rate yielded by paragraphs (e)(2)(i) or (e)(2)(ii) of this

section.

(OThe following formula applies to the extent that it yields a rate higher than that

yielded by the applicable formula in paragraph 1.1 409(e)(2)(ii) of this section:

Rate = Space Factor x Cost

Where Cost

in Service Areas where the number of Attaching Entities is 5 = 0.66 x (Net Cost of

a Bare Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Entities is 4 = 0.56 x (Net Cost of

a Bare Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Entities is 3 = 0.44 x (Net Cost of

a Bare Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Entities is 2 = 0.31 x (Net Cost of

a Bare Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Entities is not a whole number =

N x (Net Cost of a Bare Pole x Carrying Charge Rate), where N is interpolated from

the cost allocator associated with the nearest whole numbers above and below the

number of Attaching Entities.

Display Image

(iOThe following formula applies to the extent that it yields a rate higher than that

yielded by the applicable formula in paragraph 1.1409(e)(2)(i) of this section:

Display Image

(3)The following formula shall apply to attachments to conduit by cable operators and

telecommunications carriers:

Display Image

If no inner-duct is installed the fraction, “1 Duct divided by the No. of Inner-Ducts” is

presumed to be 1/2.

(Paragraph (e)(2) of this section shall become effective February 8, 2001 (i.e., five years

after the effective date of the Telecommunications Act of 1996). Any increase in the rates for

pole attachments that results from the adoption of such regulations shall be phased in over a

period of five years beginning on the effective date of such regulations in equal annual
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increments. The five-year phase-in is to apply to rate increases only. Rate reductions are to

be implemented immediately. The determination of any rate increase shall be based on data

currently available at the time of the calculation of the rate increase.

(g)A price cap company opting-out of part 32 of this chapter may calculate attachment rates

for its poles, conduits, and rights of way using either part 32 accounting data or GAAP

accounting data. A price cap company using GAAP accounting data to compute rates to

attach to its poles, conduits, and tights of way in any of the first twelve years after opting-out

must adjust (increase or decrease) its annually computed GAAP-based rates by an

Implementation Rate Difference for each of the remaining years in the period. The

Implementation Rate Difference means the difference between attachment rates calculated by

the price cap carrier under part 32 and under GAAP as of the last flaIl year preceding the

carriers initial opting-out of part 32 USOA accounting requirements.

§ 1.1410 Remedies.

If the Commission determines that the rate, term, or condition complained of is not just and

reasonable, it may prescribe ajust and reasonable rate, term, or condition and may:

(a)Jf the Conmiission determines that the rate, term, or condition complained of is not

just and reasonable, it may prescribe ajust and reasonable rate, term, or condition and

may:

(Ulerminate the unjust and/or unreasonable rate, term, or condition;

(2)Substitute in the pole attachment agreement the just and reasonable rate, term,

or condition established by the Commission;

(3)Order a refund, or payment, if appropriate. The refund or payment will

normally be the difference between the amount paid under the unjust and/or

unreasonable rate, term, or condition and the amount that would have been paid

under the rate, term, or condition established by the Commission, plus interest,

consistent with the applicable statute of limitations; and

(b)If the Comnilssion determines that access to a pole, duct, conduit, or right- of-way

has been unJathilly denied or delayed, it may order that access be permitted within a

specified time frame and in accordance with specified rates, terms, and conditions.

(e)Order a refund, or payment, if appropriate. The refund or payment will normally be

the difference between the amount paid under the unjust and/or unreasonable rate,

term, or condition and the amount that would have been paid under the rate, term, or

condition established by the Commission from the date that the complaint, as

acceptable. was filed, plus interest.
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§ 1.1411 Meetings and hearings.

The Commission may decide each complaint upon the filings and information before it, may

require one or more informal meetings with the parties to clari’ the issues or to consider

settlement of the dispute, or may, in its discretion, order evidentiary procedures upon any issues

it finds to have been raised by the filings.

§ 1.1412 Enforcement.

If the respondent fails to obey any order imposed under this subpart, the Commission on its own

motion or by motion of the complainant may order the respondent to show cause why it should

not cease and desist from violating the Commission’s order.

§ 1.1413 Forfeiture.

(a)If any person wilifiully fails to obey any order imposed under this subpart, or any

Commission nile, or

(b)If any person shall in any written response to Commission correspondence or inquiry or in

any application, pleading, report, or any other written statement submitted to the Commission

pursuant to this subpart make any misrepresentation bearing on any matter within the

jurisdiction of the Commission, the Commission may, in addition to any other remedies,

including criminal penalties under section 1001 of Title 18 of the United States Code, impose

a forfeitare pursuant to section 503(b) of the Communications Act, 47 U.S.C. 503(b).

§ 1.1414 State certification.

(a)If the Commission does not receive certification from a state that:

(1)11 regulates rates, tem2s and conditions for pole attachments:

(2)In so regulating such rates, terms and conditions, the state has the authority to

consider and does consider the interests of the subscribers of cable television services

as well as the interests of the consumers of the utility services; and,

(3)It has issued and made effective rules and regulations implementing the state’s

regulatory authority over pole attachments (including a specific methodology for such

regulation which has been made publicly available in the state), it will be rebuftably

presumed that the state is not regulating pole attachments.

(b)Upon receipt of such certification, the Commission shall give public notice. In addition,

the Commission shall compile and publish from time to time, a listing of states which have

provided certification.
(e)Upon receipt of such certification, the Commission shall fonvard any pending case

thereby affected to the state regulatory authority, shall so notify the parties involved and shall

give public notice thereof.
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(d)Certification shall be by order of the state regulatory body or by a person having lawflul

delegated authority under provisions of state law to submit such certification. Said person

shall provide in writing a statement that he or she has such authority and shall cite the law,

regulation or other instrument conferring such authority.

(e)Notwithstanding any such certification, jurisdiction will revert to this Commission with

respect to any individual matter, unless the state takes final action on a complaint regarding

such matter:

(UWithin 180 days after the complaint is filed with the state, or

(2)Within the applicable periods prescribed for such final action in such rules and

regulations of the state, if the prescribed period does not extend beyond 360 days

after the filing of such complaint.

§ 1.1415 Other orders.

The Commission may issue such other orders and so conduct its proceedings as will best

conduce to the proper dispatch of business and the ends ofjustice.

§ 1.1416 Imputation of rates; modification costs.

(a)A utility that engages in the provision of telecommunications services or cable services

shall impute to its costs of providing such services (and charge any affiliate, subsidiary, or

associate company engaged in the provision of such services) an equal amount to the pole

attachment rate for which such company would be liable under this section.

(b)The costs of modifying a facility shall be borne by all parties that obtain access to the

facility as a result of the modification and by all parties that directly benefit from the

modification. Each party described in the preceding sentence shall share proportionately in

the cost of the modification. A party with a preexisting attachment to the modified facility

shall be deemed to directly benefit from a modification if. after receiving notification of such

modification as provided in subpart J of this pan, it adds to or modifies its attachment.

Notwithstanding the foregoing, a party with a preexisting attachment to a pole, conduit, duct

or right-of-way shall not be required to bear any of the costs of rearranging or replacing its

attachment if such rearrangement or replacement is necessitated solely as a result of an

additional attachment or the modification of an existing attachment sought by another party.

If a party makes an attachment to the facility after the completion of the modification, such

party shall share proportionately in the cost of the modification if such modification rendered

possible the added attachment.

§ 1.1417 Allocation of Unusable Space Costs.

(a)With respect to the formula referenced in § 1.1 409(e)(2), a utility shall apportion the cost
of providing unusable space on a pole so that such apportionment equals two-thirds of the
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costs of providing unusable space that would be allocated to such entity under an equal
apportionment of such costs among all attaching entities.

(b)All attaching entities attached to the pole shall be counted for purposes of apportioning the

cost of unusable space.

(c)Utilities may use the following rebuttable presumptive averages when calculating the

number of attaching entities with respect to the formula referenced in § 1.1409(e)(2). For

non-urbanized service areas (under 50,000 population), a presumptive average number of

attaching entities of thee (3). For urbanized service areas (50,000 or higher population), a

presumptive average number of attaching entities of five (5). If any pan of the utility’s

service area within the state has a designation of urbanized (50,000 or higher population) by

the Bureau of Census, United States Department of Commerce, then all of that service area

shall be designated as urbanized for purposes of determining the presumptive average

number of attaching entities.

(d)A utility may establish its own presumptive average number of attaching entities for its

urbanized and non-urbanized service area as follows:

(1) Each utility shall, upon request, provide all attaching entities and all entities

seeking access the methodology and information upon which the utilities presumptive

average number of attachers is based.

(2) Each utility is required to exercise good faith in establishing and updating its

presumptive average number of attachers.

(3) The presumptive average number of attachers may be challenged by an attaching

entity by submitting information demonstrating why the utility’s presumptive average

is incorrect. The attaching entity should also submit what it believes should be the

presumptive average and the methodology used. WThere a complete inspection is

impractical, a statistically sound survey may be submitted.

(4) Upon successful challenge of the existing presumptive average number of

attachers, the resulting data determined shall be used by the utility as the presumptive

number of attachers within the rate formula

§ 1.1418 Use of presumptions in calculating the space factor.

With respect to the formulas referenced in § 1. 1409(e)(1) and § 1. 1409(e)(2), the space occupied

by an attachment is presumed to be one (1) foot. The amount of usable space is presumed to be

13.5 feet. The amount of unusable space is presumed to be 24 feet. The pole height is presumed

to be 37.5 feet. These presumptions may be rebutted by either party.

§ 1.1420 Timeline for access to ufilitv poles.

(a)The term “attachment” means any attachment by a cable television system or provider of

telecommunications service to a pole owned or controlled by a utility.

(b)All time limits in this subsection are to be calculated according to § 1.4.
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(c)Suney. A utility shall respond as described in § 1.1403(b) to a cable operator or

telecommunications carrier within 45 days of receipt of a complete application to attach

facilities to its utility poles (or within 60 days, in the case of larger orders as described in

paragraph (g) of this section). This response may be a notification that the utility’ has

completed a survey of poles for which access has been requested. A complete application is

an application that provides the utility with the information necessary under its procedures to

begin to survey the poles.
(d)Estimate. Where a request for access is not denied, a utility shall present to a cable

operator or telecommunications carrier an estimate of charges to perform all necessary make-

ready work within 14 days of providing the response required by § 1.1420(c), or in the case

where a prospective attacher’s contractor has performed a survey, within 14 days of receipt

by the utility of such survey.

(flA utility may withdraw an outstanding estimate of charges to perform make-ready

work beginning 14 days after the estimate is presented.

(2)A cable operator or telecommunications carder may accept a valid estimate and

make payment anytime after receipt of an estimate but before the estimate is

withdrawn.

(e)Make-ready. Upon receipt of payment specified in paragraph (d)(2) of this section, a

utility shall notify immediately and in writing all known entities with existing attachments

that may be affected by the make-ready.

(flFor attachments in the communications space, the notice shall:

(i)Specify where and what make-ready will be performed.

(ii)Set a date for completion of make-ready that is no later than 60 days after

notification is sent (or 105 days in the case of larger orders, as described in

paragraph (g) of this section).

(iU)State that any entity with an existing attachment may modify the attachment

consistent with the specified make-ready before the date set for completion.

(iv)State that the utility may assert its right to 15 additional days to complete

make-ready.

v)State that if make-ready is not completed by the completion date set by the

utility (or, if the utility has asserted its 15-day right of control, 15 days later), the

cable operator or telecommunications carder requesting access may complete the

specified make-ready.

(vi)State the name, telephone number, and e-mail address of a person to contact

for more information about the make-ready procedure.

(2)For wireless attachments above the communications space, the notice shall:

(i)Specify where and what make-ready will be performed.

(ii)Set a date for completion of make-ready that is no later than 90 days after

notification is sent (or 135 days in the case of larger orders, as described in

paragraph (g) of this section).
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(iii)State that any entity with an existing attachment may modify the attachment

consistent with the specified make-ready before the date set for completion.

(iv)State that the utility may assert its right to 15 additional days to complete

make-ready.
(v)State the name, telephone number, and e-mail address of a person to contact

for more information about the make-ready procedure.

(flFor wireless attachments above the communications space, a utility shall ensure that make-

ready is completed by the date set by the utility in paragraph (e)(2)(ii) of this section (or, if

the utility has asserted its 15-day right of control, 15 days later).

(g)For the purposes of compliance with the time periods in this section:

(1)A utility shall apply the timeline described in paragraphs (c) through (e) of this

section to all requests for pole attachment up to the lesser of 300 poles or 0.5 percent

of the utility’s poles in a state.

(2)A utility may add 15 days to the survey period described in paragraph (c) of this

section to larger orders up to the lesser of 3000 poles or 5 percent of the utility’s poles

in a state.
(3)A utility may add 45 days to the make-ready periods described in paragraph (e) of

this section to larger orders up to the lesser of 3000 poles or 5 percent of the utility’s

poles in a state.
(4)A utility shall negotiate in good faith the timing of all requests for pole attachment

larger than the lesser of 3000 poles or 5 percent of the utility’s poles in a state.

(5)A utility may treat multiple requests from a single cable operator or

telecommunications carrier as one request when the requests are filed within 30 days

of one another.

(h)A utility’ may deviate from the time limits specified in this section:

(1)Before offering an estimate of charges if the parties have no agreement specifying

the rates, terms, and conditions of attachment.

(2)During performance of make-ready for good and sufficient cause that renders it

infeasible for the utility to complete the make-ready work within the prescribed time

frame. A utility that so deviates shall immediately notify, in writing, the cable

operator or telecommunications carrier requesting attachment and other affected

entities with existing attachments, and shall include the reason for and date and

duration of the deviation. The utility shall deviate from the time limits specified in

this section for a period no longer than necessary and shall resume make-ready

performance without discrimination when it returns to routine operations.

(i)If a utility fails to respond as specified in paragraph (c) of this section, a cable operator or

telecommunications carrier requesting attachment in the communications space may, as

specified in § 1.1422, hire a contractor to complete a sun’ey. If make-ready is not complete

by the date specified in paragraph (e)(l)(ii) of this section, a cable operator or

telecommunications carrier requesting attachment in the communications space may hire a
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contractor to complete the make-ready:

(fllmmediately, if the utility has failed to assert its right to perform remaining make-

ready work by noti’ing the requesting attacher that it will do so; or

(2)After 15 days if the utility has asserted its right to perform make-ready by the date

specified in paragraph (e)(J)(ii) of this section and has failed to complete make-ready.

§ 1.1422 Contractors for survey and make-ready.

(a)A utility shall make available and keep up-to-date a reasonably sufficient list of

contractors it authorizes to perform surveys and make-ready in the communications space on

its utility poles in cases where the utility has failed to meet deadlines specified in § 1.1420.

(b)If a cable operator or telecommunications carrier hires a contractor for purposes spccified

in § 1.1420, it shall choose from among a utilitys list of authorized contractors.

(c)A cable operator or telecommunications carrier that hires a contractor for survey or make-

ready work shall provide a utility with a reasonable opportunity for a utility representative to

accompany and consult with the authorized contractor and the cable operator or

telecommunications carrier.

(d)The consulting representative of an electric utility may make final determinations, on a

nondiscriminatory basis, where there is insufficient capacity and for reasons of safety,

reliability, and generally applicable engineering purposes.

§ 1-1424 Complaints by incumbent local exchange carriers.

Complaints by an incumbent local exchange carrier (as defined in 47 U.S.C. 25 1(h)) or an

association of incumbent local exchange carriers alleging that it has been denied access to a pole,

duct, conduit, or right-of-way owned or controlled by a local exchange carrier or that a rate,

term, or condition for a utility pole attachment is not just and reasonable shall follow the same

complaint procedures specified for other pole attachment complaints in this part, as relevant. In

complaint proceedings where an incumbent local exchange carrier (or an association of

incumbent local exchange carriers) claims that it is similarly situated to an attacher that is a

telecommunications carrier (as defined in 47 U.S.C. 251(a)(5)) or a cable television system for

purposes of obtaining comparable rates, terms or conditions, the incumbent local exchange

carrier shall bear the burden of demonstrating that it is similarly situated by reference to any

relevant evidence, including pole attachment agreements. If a respondent declines or refuses to

provide a complainant with access to agreements or other information upon reasonable request,

the complainant may seek to obtain such access through discovery. Confidential information

contained in any documents produced may be subject to the terms of an appropriate protective

order.



Page 20 of2O

47 CFR 1.1425

§ 1.1425 Review period for pole access complaints.

(a)Except in extraordinary circumstances, final action on a complaint where a cable

television system operator or provider of telecommunications service claims that it has been

denied access to a pole, duct, conduit, or right-of-way owned or controlled by a utility should

be expected no later than 180 days from the date the complaint is filed with the Commission.

(b)The Enforcement Bureau shall have the discretion to pause the 180-day review period in

situations where actions outside the Enforcement Bureau’s control are responsible for

delaying review of a pole access complaint.
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Communications Commission

Docket No. I.-201S-3002672

STATEMENT OF CHAIRMAN GLADYS M. BROWN

On November 29, 2017, the FCC issued a supplemental Notice of Proposed Rulemaking

(NPRM) on pole attachments as part of an overall effort to remove barriers to broadband

deployment issues in Docket No. 1787.t There are a myriad of issues in that docket including:

capital cost recovery for make-ready fees, a shot-clock to resolve pole access complaints,

streamlining the network change notification process, and the role of Section 214(a) when it

comes to discontinuing lower-speed legacy services. The parties include providers with

Pehnsylvania operations or who are Pennsylvania members of the national associations involved

in that docket These Pennsylvania providers or their associations do not agree on some issues.2

I ask the parties to this proceeding to address developments on pole attachments that have

occurred since issuance of the FCC’s 2011 Pole Attachment Order, particularly how the

Commission’s adoption of FCC rules should address rides that may not necessarily reflect a

consensus view of Pennsylvania’s providers. I also ask the parties to address what, if any,

impact the pending Broadband Deployment Advisory Committee (BDAC) deliberations and

recommendations will have on pole attachment in Pennsylvania.

July 12. 2018 A , ,

Date Gla’dys M. Brown, Chairman

In the Matter ofAccelerating WirelindBroadband Deployment by Removing Barriers so Infrastructure Investment,

WC Docket No. 17-84 (November 27, 2017), The Comment and Reply Comment period expired although the

parties to the proceeding continue to submit exparre filings permissible under FCC regulations. The FCC issued a

similar proceeding addressing teless broadband deployment as well.

2Compare e.g., In re: Accelerating Wirethie Broadband Decloyment by Removing Barriers to Infrastructure

Investment, WC DocketNo. 17-87, Verixon Lx Pane (March 8,2018) (one-touch make ready (OMTR) proposal))

with NCTA and Comcast Ex Parte (March 5,2018) and (Tune 22, 2018) (Accelerated and Safe Access to Poles

(ASAP) Proposal).
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STATEMENT OF VICE CHAIRMAN ANDREW G. PLACE

Through the Notice of Proposed Rulemaking (NOPR) Order that is being advanced today, the

Commission proposes to adopt the regulatory framework of the Federal Communications Commission

(FCC), and exercise state jurisdiction over the various issues that involve pole attachments. I note that

these issues have a certain degree of complexity in terms of compensation as well as ordinary

engineering safety and reliability. Similarly, multiple parties have numerous and often diverging

interests. I also note that the FCC’s regulatory framework for pole attachments does not extend to

poles owned by municipal and cooperatively owned entities (e.g., electric cooperatives). Furthermore,

there are several indications that the FCC’s regulatory framework that is applicable to pole attachments

will be subject to change in the near future.’ In view of these factors and future developments

interested parties in this rulemaking proceeding should provide substantive comments and/or reply

comments on the following issues:

1. The legal and technical interactions and ramifications of any future Pennsylvania statutes that

may address pole attachments with any potentially adopted Commission rules on pole attach

ments that are based on the FCC regulatory framework.

2. The technical and legal ramifications of adopting the FCC regulatory framework for pole

attachments in Pennsylvania while the FCC may proceed with future changes to its own

regulations on pole attachments at the federal level. Would the Pennsylvania pole attachment

regulations be automatically linked with the corresponding FCC regulatory framework changes at

the federal level? Or, will the Commission be obliged to institute a new rulemaking or other

proceedings with appropriate due process notice and comment under applicable Pennsylvania law

in order to consider such future changes in the FCC’s own regulatory framework for pole

attachments?

3. Whether the Commission’s existing exercise of jurisdiction, including ratemaking mandates, over

public utility entities that are and will be subject to pole attachment regulations, will present any

unique issues that may require Pennsylvania-specific changes to the FCC’s applicable regulatory

framework.

Andrew 0. Place
Vice Chairman

Dated: July 12, 2018

Ajit Pal, Chairman, FCC, ‘Coming Home,” July 11,2018 blog eniry, httnc://www,fcc.gov/news

e’ents/blogI20 i 8/07/ [I/coming-home, accessed July II, 2018 (future FCC action on “make ready” and “one-touch-make-

ready” p&e attachment issues), See also Broadband Deployment Advisory Committee of the FCC, Report of the

Cornperiri”e Access to Broadband lnfrasrracture Working Group, (Washington, DC, January 23-24, 2018).
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STATEMENT OF COMMISSIONER NORMAN J. ICENNARD

Before the Pennsylvania Public Utility Commission (Commission) for consideration and

foimal action is the Notice of Proposed Rulemaking (NOPR) that implements my unanimously

approved Motion of June 14, 2018. The NOPR asserts Commission jurisdiction over pole

attaclnents and adopts the Federal Communications Commission’s (FCC) regulations over pole

attachments in totality. The Commission’s action today marks the first step in accomplishing

these important goals.

The regulatory process contemplates, and functions best, with input from numerous parties

and state actors, including the private industry, the Legislature, and the public. As we explore

this new jurisdictional role, this Commission will be called upon to use its resources and

expertise in new and innovative ways. It is imminently helpful, in this light, for us to receive

input and conmient from all interested parties on the following inquiries:

1. If possible, estimate the forecasted number of disputes that might be brought to the

Commission for resolution under the proposed adoption of existing FCC regulations on

pole attachments;

2. Comment on whether the FCC rcgulations provide a means for pole owners to address

unauthorized attachment or whether some additional mechanism(s) is necessary.

3. Request the parties provide any suggestions to streamline or otherwise improve the

Commissions existing adjudicatory and dispute resolution processes;

4. Comment on the value of adopting an expedited dispute resolution process similar to that

used in New York, pursuant to the NY Public Service Commission’s Order Adopting

Policy Statement on Pole Attachment, issued on August 6, 2004;

5. Provide comment and suggestions on the creation of a comprehensive registry of poles

and attachments maintained by the pole owner accessible by for current and future pole

attachers;

6. Provide comment on whether standardized agreements or tariffs for pole attachments

should be developed; and



7. Comment on the value of establishing an ongoing working group across public and

private entities discuss pole attachment issues and ideas.

I look forward to receiving responses regarding inquiries and appreciate the hard work of all

of parties participating in this matter, -

Date: July 12, 2018

______________________________

‘NNARD
SSIONER
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STATEMENT OF COMMISSIONER DAVID W. SWEET

In the Order we are adopting today, this Commission opens a proposed rulemaking to

consider adoption for use under the Commission’s state jurisdiction the current rules of the

Federal Communications Commission applicable to issues involving pole attachments. As stated

in this Order, “[bjy working to take this important issue in-hand at the state level, the goals of

this NPRIvI wil] work to support the Commonwealth’s efforts to provide advanced

telecommunications tools to its citizens.”

I am prepared to move forward expeditiously to support this goal. I am compelled to

express my concerns, however, with the additional caseload and demands on the Commission’s

resources that this undertaking has the potential to impose. This impact on our resources has not

yet been quantified, so at this point we have no idea of the potential cost to the Commission of

this undertaking nor have we identified any new revenue sources, such as assessments under

Section 510 of the Public Utility Code, that will provide this Commission the revenues necessary

to address these new responsibilities.

These questions need to be fully explored and swered in this process.

Dated: July 12, 2018 iSavid W. Sweet, Commissioner
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The Honorable George D. Bedwick
Chairman
Independent Regulatory Review Commission
14th Floor, Harristown II
333 Market Street
Harrisburg, PA 17101

Re: L-201 8-3002672157-323
Proposed Rulemaking
Rulemaking re Assumption of Commission Jurisdiction Over Pole
Attachments from the Federal Communications Commission
52 Pa. Code, Chapter 77

Dear Chairman Bedwick:

Enclosed please find 1 copy of the proposed rulemaking and the Regulatory Analysis Form prepared
in compliance with Executive Order 1996-1, ‘1Regulatory Review and Promulgation.” Pursuant to Section
5(a) of the Regulatory Review Act of June 30, 1989 (P.L. 73, No. 19) (71 P.S. §745.1-745.1 5), the
Commission is submitting today a copy of the proposed rulemaking and Regulatory Analysis Form to the
Chairman of the House Committee on Consumer Affairs and to the Chairman of the Senate Committee on
Consumer Protection and Professional Licensure.

The purpose of this proposal is to solicit stakeholder input on whether and how the Commission
would provide for state-level regulation of pole attachments The contact persons are Shaun A. Sparks in
the Law Bureau, 717-787-3464, and Cohn W. Scott also in the Law Bureau, 717 783 5949.

The proposal has been deposited for publication with the Legislative Reference Bureau.

Sincerely,

Gladys M. Brown
Chairman

Enclosures

pc: The Honorable Robert M. Tomhinson
The Honorable Lisa Boscola
The Honorable Robert Godshall
The Honorable Thomas R. Caltagirone
June Perry, Legislative Affairs Director
Bohdan Pankiw, Chief Counsel
Shaun A. Sparks, Assistant Counsel
Cohn W. Scott, Assistant Cousel
Regulatory Coordinator
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