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(MI Comments submitted on this regulation will appear on IRRC’swebsite) APR 1 7 2020(I) Agency:
Pennsylvania Public Utility Commission Independent Regulatory

Review Commission

(2) Agency Number: L-2017-2628991

Identification Number: 57-3 19 IRRC Number: 3201

(3) PA Code Cite: 52 Pa. Code Sections 54.3, 54.5, 54.7 and 54.10

(4) Short Title: Rulemaking Regarding Electricity Generation Customer Choice, 52 Pa. Code Chapter 54

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The Commission is amending its customer information disclosure regulations in Chapter 54 of Title 52 of
the Pennsylvania Code. The amendmerns to existing regulations will require electric generation suppliers
(EGSs) to provide residential and small business retail electric cusWmers with clearer and more concise
inlorniation regarding their EGS contracts, including a revised Contract Summary with key contractual
terms, additional information regarding when early termination fees (ETFs) may be charged, prices charged
and duration of price, additional information regarding variable-priced products, and customer privacy
infornmtion. In addition, the Commission is prohibiting ETFs after the EGS provides the customer with the
required options notices approximately 30 days before the end of a fixed duration contract.

(8) State the statutory authority for the regulation. Include specific statutory citation.

66 Pa.C.S. § 501(b) (General powers, administrative authority and regulations) The commission shall
have general administrative power and authority to supervise and regulate all public utilities doing
business within this Commonwealth. The commission may make such regulations, not inconsistent with
law, as may be necessary or proper in the exercise of its power or for the performance of its duties.”

66 Pa.C.S. § 2807(d)(2) (Consumer protections and customer service) “The commission shall establish
regulations to require each electric distribution company, electricity supplier, marketer, aggregator and
broker to provide adequate and accurate customer information to enable customers to make informed
choices regding the purchase of all electricity services offered by that provider. Information shall be

(5) Agency Contacts (List Telephone Number and Email Address):
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Secondary’ Contact: Daniel Mumford (717-783-1957; dmtimiordci pwuo\)

(6)Type of Rulemaking (check applicable box):

E Proposed Regulation U Emergency Certification Regulation:
Final Regulation U Certification by the Governor

U Final Omitted Regulation U Certification by the Attorney General



provided to consumers in an understandable format that enables consumers to compare prices and
services on a uniform basis.”

66 Pa.C.S. § 2809(b) (License application and issuance) “An application For an electric generation
supplier license must be made to the commission in writing, be verified by oath or affinuation and be in
such form and contain such information as the commission may by its regulations require. A license
shall be issued to any qualified applicant, authorizing the whole or any part of the service covered by the
application, if it is found that the applicant is fit, willing and able to perform properly the service
proposed and to conform to the provisions of this title and the lawful orders and regulations of the
commission under this title, including the commission’s regulations regarding standards and billing
practices, and the proposed service, to the extent authorized by the license, will be consistent with the
public interest and the policy declared in this chapter; otherwise such application will be denied.”

66 Pa.C.S. § 2802(9) (Declaration of policy): Electric service is essential to the health and well-being
of residents, to public safety and to orderly economic development, and electric service should be
available to all customers on reasonable terms and conditions.”

66 Pa.C,S. § 2802(14) (Declaration of policy’): “This chapter requires electric utilities to unbundle their
rates and services and to provide open access over their transmission and distribution systems to allow
competitive suppliers to generate and sell electricity directly to consumers in this Commonwealth. The
generation of electricity will no longer be regulated as a public utility function except as otherwise
provided for in this chapter. Electric generation suppliers will be required to obtain licenses,
demonstrate financial responsibility and comply with such other requirements concerning service as the
commission deems necessary for the protection of the public.”

(9) Is the regulation mandated by any federal or state law or court order, or Federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

The specific regulations are not mandated by any federal law or regulation or any state law or regulation
or any court order. However, Chapter 28 of the Public Utility Code does require the Commission to
establish customer infomiation requirements for EGSs, as stated above in question 8.

This rulemaking follows a previous rulemaking initiated and finalized in 2014 regarding electric
generation supplier customer information disclosure requirements. See Ei,ial-On;ined Rie/enuikiiig
Disclosure Suttenient for Residential ci,,cl Small Business Customers and to Add Section 54.10
Regulations Regarding the Provision a/Notices of Contract Re,ieii’al or Changes hi Terms, PUC Docket
No. L-2014-2409385 (Order entered April 3,2014).

Furthermore, this rulemaking follows a similar rulemaking initiated in 2015 and finalized in 2016
regarding natural gas supplier customer information disclosure requirements. See Fi;ial Rtileniakhig
Order — Rulemaking to Amend ((lid Add Regidations to Title 52 of tl,c’ Pennsylvania Code, Sections
62. 72, 62. 75 and 62.81 Regarding Customer In/onnatioii Disclosure Requirements/b; Natural Gas
Supplier Providing Natural Gas Supply to Residential and Small Business Customers, PUC Docket No.
L-20l5-2465942 (Order Entered April 21, 2016).
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(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

Since these regulations were last revised in 2014, the Commission revised the customer information
disclosure requirements for natural gas suppliers (NGSs) in 2016. The Commission recognizes the
value of having the EGS and NGS disclosure rules be as consistent as possible (noting that sonic
inherent operational differences between the two industries may make complete consistency
impractical). The Commission also acknowledges that the 2014 final-omitted rulemaking proceeding
provided a limited opportunity for parties to comment on electric customer information matters. Given
the emergency conditions of 2014, the Commission had no alternative but to resort to an abbreviated
process.

Now, the Commission has the lime to more fully consider these matters again based on experience with
the existing regulations. This experience includes how the imposition of ETFs by EGSs may be
frustrating to customers who are acting on the contract expiration options notice EGSs are required to
provide approximately 30 days before the end of the contract. In addition, the fact that the customer
cannot control when a switch away from an EGS is completed adds further customer frustration related
to ETFs. Further experience has revealed that EGSs are offering more diverse products, such as
introductory rates, variable priced products, fixed cost products, as well as products with membership
fees and various other fees or charges related to the services they provide. The revised regulations are
intended to provide customers with clear information on the services being provided, the costs of those
services and to allow customers to make an ‘apples-to-apples” comparison to another supplier’s offer.

Approximately 5.6 million residential and small commercial retail electric customers will benefit from
this rulemaking, from greater consumer protections, improved transparency regarding the nature of
supplier offers, a better ability to make informed choices in the marketplace and avoidance of fees for
simply acting on the contract expiration options notice provided by the suppliers.

(11) Are there any provisions that are more stringent than federal standards? lfyes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

No.

(12) How does this regtilation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

New York. New York has established uniform business practices for its electric and natural gas
suppliers that contain several similar requirements that are found in the standards and practices for retail
electric services contained in the Commission’s regulations. Sec
http: w u 3dn*nvio W PSC\\eh.nl All XDD2B%lo) I l)7117L-N5257ñX7tH)6E3)22R)pcnDocuiiicn
L Specifically, in Section 4(B)(l) of the Uniform Business Practices (UBP). a supplier “shall inform its
customers of the types of infomiation to be obtained, to whom it will be given, how it will be used, and
how long the authorization will be valid.’ In addition. Section 4(F) of the UBP prohibits suppliers
“from selling, disclosing or providing any customer information obtained from a distribution utility...,
in accordance with this Section, to others, including their affiliates, unless such sale, disclosure or
provision is required to facilitate or maintain service to the customer or is specifically authorized by the
customer or required by legal authority.” These requirements are similar to the requirements at 52 Pa.
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Code § 54.5(k). In addition, Section 5(B) of the UBP sets forth supplier requirements for customer
agreements that are similar to those in 52 Pa. Code § 54.5 that address disclosure of price, how the price
is determined, duration of agreement. amount of termination fees and method for calculating tennination
fees. This section of the UBP also requires a Disclosure Statement similar to the requirements in 52 pa.
Code § 54.5(g), as well as the electric generation supplier contract summary in Attachment A to the
Commissions Order. Furthermore. Section 5(B)(5)(b) of the UBP sets limits on the amount of
termination fees that may be charged to customers. While the language at 52 Pa. Code § 54.3(2) &
54.l0(l)(vi). does not set a limit on the amount a supplier may charge for ETFs. it does prohibit the
imposition of such fees at the end of the contract after the options notice is provided to the customer.

Washington D.C. The Public Service Commission of the District of Columbia (DCPSC), on September
18, 2000 adopted an Order in the matter of Formal Case No. 945, Phase II. In the Matter of the
Investigation into Electric Service Market Competition and Regulatory Practices that established rules
for electric suppliers operating in the District of Columbia. See
hl[iis: \‘.\\\\.(lU)SC.OW PSCD(’mcduiPDltilc Ileetije lJceulclnlcllm(ienel{llRlllcs1’tll.

Specifically, on page 12, the DCPSC establishes requirements on when a supplier may use customer
information for reasons other than the furtherance of the supplier agreement, that are similar to the
requirements in 52 Pa. Code § 54.5(k). On page 22, the DCPSC establishes disclosure requirements that
are similar to the reqtiirements in 52 Pa. Code § 54.5 in that suppliers must provide customers with “all
material terms and conditions that pertain to the service offered . so that “consumers are able to make
Electric Supplier choices based tipon truthful and understandable marketing information.”

New Jersey. The New Jersey Board of Public Utilities (NJBPU) has promulgated regulations that
address, among other things, supplier contract disclosure requirements, N.J.A.C. § 14:4-7.6; supplier
contract summaries, N.J.A.C. § 14:4-7.6A; customer information privacy, N.J.A.C. § 14:4-7.8; transfers
of contracts, N.J.A.C. § 14:4-7.IOA, that are similar to the requirements in the Commission’s amended
regulations.

Texas. The Public Utility Commission of Texas (PUCT) has adopted customer protection rules for
electric service. Specifically, PUCT has promulgated thorough disclosure regulations at 16 Texas
Administrative Code § 25.475, available at
jjflp: wnjucJe\auo wencv nilenlav.s suhrulescleciric25475 25.175ei.aspx.

Ohio. The Public Utilities Commission of Ohio (PUCO) has promulgated thorough disclosure
regulations, including switching fees notifications, contract terminations occurrences, explanations of
prices, explanations of consequences of nonpayment, terms and conditions, form language regarding
disputes, and other pertinent information. See OH ADC 4901:1-21 available at
1111111 C(lCS.OlilOUU\ oac 4fl}l’.3.\ 1—21.
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(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

This rulemaking will only affect the regulations that we are amending in the Rulemaking Order. Sec
52 Pa. Code § 54.3. 54.5, 54.7 and 54.10.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory’ Review Act, Act 76 of 2012.)

During an April 21. 2017 CHARGE conference call. the Commission’s Office ofCompetitive Market
Oversight (OCMO) invited stakeholders to submit informal comments on possible revisions to the EGS
disclosure rules at 52 Pa. Code § 54.5 with the intent of using the informal comments to develop the
Notice of Proposed Rulemaking to revise the EGS disclosure rules. Upon careful review of the informal
comments received and input from various previous proceedings, the Commission developed these
amendments. CHARGE (Committee Handling Activities for Retail Growth in Electricity) participants
include EDCs, EGSs, industry trade organizations, consumers, the Office of Consumer Advocate, and
the Office of Small Business Advocate.

The Commission received comments to its December 17, 2017 Notice of Proposed Rulemaking
(NPRM) Order from thirteen interested parties. The commentators included consumer groups, EGSs, an
EDC, the National Energy Marketing Association, the Retail Energy Supply Association, the Office of
Consumer Advocate, and the Federal Trade Commission. Commentators were broadly supportive of the
amendments. The Commission took the comments and concerns of these parties into account in
producing the Final Rulemaking Order and made amendments to the proposed regulations where
appropriate to address the comments and concerns.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

Approximately 120 EOSs are licensed to serve residential and small commercial retail customers and
will be affected by the regulation if they actively service residential and small commercial customers.
These EGSs will be required to revise their disclosure statements and contracts to provide the additional
infornmtion required. EGSs regularly revise these disclosure statements and contracts as they revise
their product offerings; accordingly, the effects should be minimal and transitory.

The Regulatory Review Act. 71 P.S. § 715.3. invokes a definition ofsmall business” through a
reference to the size standards described by the United States Small Business Administration’s Small
Business Size Regulations under 13 CFR Cli. I Part 121 (relating to Small Business Size Regulations).
This regulation does not provide a category for determining whether a retail supplier of electric
generation services constitutes a small business, based on a specific amount of gross receipts or number
of employees. See hiius/w\w.ecIr.uov/cw-hm.Ie\t
idx?SID 5fl1Th6d5d lccQ3S7dSflceJ l4Ibc5c79&nic tnie&node ptl 3.1.12 l&run div5#sel3. 1.121 IN)



Based on an examination of revenues, most of the approximately 120 EGSs licensed to serve residential
and small commercial customers would not be considered small businesses, with only 12 EGSs
reporting intrastate revenues below S 1,000,000. Additionally, existing bonding and security
requirements would not be feasible for entities with little financial means. Thus, most EGSs are not
small businesses.

Approximately 5.6 million residential and small commercial retail electric customers will benefit from
this rulemaking.

(16) List the persons, groups or entities, including small businesses, that wilt be required to comply with
the regulation. Approximate the number that vill be required to comply.

Approximately 120 EGSs are licensed to serve residential and small commercial retail customers and
will be required to comply with these regulations when they actively serve residential and small
commercial customers. Of the approximately 120 EGSs licensed to serve residential and small
commercial customers, approximately 10% may be considered small businesses.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

Minimal financial impact is expected since these changes to the regulations are intended to make the
retail electric disclosure requirements similar to those adopted for the natural gas market in 2016. Many
licensed EGSs are also licensed NGSs or have NGS affiliates that are already implementing the
analogous NGS regulations. As a result, the financial impact may be limited. The harmonizing of the
electric and gas rules may even create cost-savings and efficiencies for those suppliers that provide both
electric and gas sen’ice.

The Commission also recognized the cost impacts to customers, which include small business
customers. The Commission recognized that the customer is also subject to financial risk based on the
actions of the supplier if a switch does not occur on the date the customer requested. The Commission
specifically noted that if the EGS submitted the switch request early, the customer would be subject to
the ETF. If the EGS submitted the request late, the customer would be subject to higher prices. The
Commission found, in recognizing that costs may result if a customer leaves a contract early, that
suppliers are sophisticated enough to be able to hedge against any potential losses that may occur due to
a customer leaving a contract less than 30 days before it ends and that the supplier, not the residential or
small commercial customer, should be the one to bear that risk.

Benefits include increased electric generation supply competition in Pennsylvania as well as additional
consumer protection measures. Approximately 5.6 million residential and small commercial retail
electric customers will benefit from this rulemaking.
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(18) Explain how the benefits of the regulation outweigh any cost and adverse effects

As noted above, since these regulations were last revised in 2014, the Commission has revised the
customer information disclosure requirements for natural gas suppliers in 2016. The Commission
recognizes the value of having the EGS and NGS disclosure rules be as consistent as possible (noting
that some inherent operational differences between the two industries may make complete consistency
impractical). As EGSs are offering more varied products, such as introductory rates, variable priced
products, fixed cost products, as well as various other fees or charges related to the services they provide
since the Commission last updated these regulations, the revised regulations will provide customers with
clear information on the services being provided, the costs of that service and allow customers to make
an “apples-to-apples” comparison to another supplier’s offer. In addition, customers will not face
additional fees for simply switching suppliers near the end of an existing contract, based on the options
notice provided by the supplier. These revisions are intended to improve the shopping experience for all
residential and small commercial customers in a manner that benefits all customers and suppliers.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

No undue costs and/or savings are anticipated since many licensed EGSs also have NGS affiliates and
thus are aware of and are operating under these requirements for their natural gas operations. As a
result, the financial impact may be limited. The harmonizing of the electric and gas rules may even
create cost-savings and efficiencies for those suppliers that provide both electric and natural gas service.

EQS cost data is not available to the Commission and EGSs are not willing to provide such data as it
would reveal market sensitive proprietary information. The Commission had sought EGS cost impacts
through the NPRNI Order. Specifically, in the NPRM Order the Commission acknowledged that the
ETF prohibition was not appropriate for large commercial or industrial customers as early exits from
contracts can result in significant financial loss for the EQS. The Commission then invited parties to
provide perspectives relating to any possible unintended consequences that could result from the new
rule to prohibit ETF in the last 60 days of a contract. The Commission received several responses from
suppliers indicating the potential cost impacts to EGSs if the proposed rule was adopted. While these
responses indicated that there was a potential that EGSs may lose money if a customer left the contract
early, these comments indicated that such losses, if incurred at all, would depend on the particular
situation. See NEMA Comments a 2; RESA Comments at 12—13; Shipley Comments at 2—3. Thus,
even the EGSs that commented on cost impacts admitted that the number and magnitude of related costs
was speculative at best.

Based on the best available data, the Commission believes that costs associated with the amendments to
these rules are minimal and transiton’. This is based on the comments provided indicating that EGSs
can adjust their risk management practices to avoid or minimize any potential risk when developing new
offers. In addition, at the suggestion of RESA, the Commission agreed to delay the effective date of the
rules by 60 days to give suppliers time to revise their contracts and disclosure statements, further
reducing the cost impacts of the rules, ll of this demonstrates that the Commission has endeavored to
obtain and present the cost information available.
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(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

No undue costs and/or savings are anticipated.

(21) Provide a specific estimate of the costs and’or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

No undue costs and/or savings are anticipated.

(22) For each of the groups and entities identified in items (1 9)-(2 1) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork.
including copies of forms or reports, which will be required lbr implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

As indicated above, any costs inctLrred would be minimal and transitory. In addition to aligning the
EGS disclosure regulations with the NGS disclosure regulations, the changes to customer disclosure
materials are intended to provide customers with more complete information on the costs customers will
incur in a manner that lets the customer make an “apples-to-apples” comparison in a market
environment where more diverse supplier products are being offered. In addition, the changes require
the EGS to inform customers about the customer information it may obtain and how it is to handle that
information, all of which may require EGSs to revise current disclosure statements. We, however, note
that EGSs routinely update these disclosure statements based on the changes to their product offerings.
Accordingly, the regulatory changes should have minimal additional cost impacts on these EGSs.

(22a) Are forms required for implementation of the regulation?

No new fonts are required for implementation of this regulation, only updates to existing EGS
disclosure statements, such as the Electric Generation Supplier Contract Summan that is currently
provided to EGS customers.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic fonts, provide links to each font or a detailed description of the
information required to be reported. Failure to attach forms, provide links, or provide a detailed
description of the information to be reported will constitute a faulty delivery of the regulation.

While no new forms are required for implementation of these proposed regulations, the Commission
included a copy of the proposed revised Electric Generation Supplier Contract Summary as Attachment
A to the February 27, 2020, Final Rulemaking Order in this regulatory package.
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(a) An identification and estimate of the number of small businesses subject to the regulation.
(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.
(d) A description of any less intrusive or less costly alternative methods of achieving the pta-pose of

the proposed regulation.

(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and stote government
for the current year and five subsequent years.

Current Fl’ FY +1 FY +2 FY ±3 FY +4 FY +5
Year Year \‘ear Year Year \‘ear

SAVINGS: S $ S S S S

Regulated Community Minimal Minimal Minimal Minimal Minimal Minimal

Local Government None None None None None None

State Government None None None None None None

Total Savings Minimal Minimal Minimal Minimal Minimal Minimal

COSTS:

Regulated Community Minimal Minimal Minimal Minimal Minimal Minimal

Local Government None None None None None None

State Government None None None None None None

Total Costs Minimal Minimal Minimal Minimal Minimal Minimal

REVENUE LOSSES:

Regulated Community Minimal Minimal Minimal Minimal Minimal Minimal

Local Government None None None None None None

State Government None None None None None None

Total Revenue Losses Minimal Minimal Minimal Minimal Minimal Minimal

(23a) Provide the past three-year expenditure history for programs affected by the regulation.

Program FY -3 FY -2 FY -I Current El’

None None None None None

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
fo I lowing:



As noted above, there are 12 EGSs that may qualify as small businesses. We anticipate that any costs
incurred would be minimal and transitory. As with the existing regulations, electronic communication
of the required disclosures is permitted with customer consent.

The revised regulations will provide additional protections to small business retail electric customers
because the EGS disclosure regulations apply to both residential and small business customers. For the
proposes of these regulations, a small business cits/ojijer is defined at 52 Pa. Code § 54.2:

Small business customer— The term refers to a person, sole proprietorship, partnership,
corporation, association or other business entity that receives electric service under a small
commercial, small industrial or small business rate classification, and whose maximum
registered neaL load was less than 25 kW within the Last 12 months.

Small businesses will, in effect, receive the same disclosure infornmtion and protections as residential
consumers. This is in recognition of the reality that many small businesses are not much different than
most residential consumers in their level of sophistication and understanding of energy markets. While
large commercial businesses and industries often rely on the services of professional energy managers,
brokers, and consultants to arrange their energy purchases, small businesses usually have to rely on their
own, limited expertise when making these decisions. As a result, the enhanced level of protection made
available by these regulations for small business customers is appropriate and much-needed. In this
manner, small businesses will benefit.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

Most if not all of the consumer protection revisions to this chapter will benefit minorities, the elderly,
small businesses, and farmers, if they are retail electric shoppers. These increased consumer protections
will guarantee ample customer protections are in place and that all of these affected customer groups or
persons are provided with the necessan’ information to make informed decisions when shopping in
Pennsylvania’s competitive retail electricity market.

(26) Tnclude a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The Commission revised the proposed rule to a more reasonable, and still consumer-friendly alternative
by revising the date the ETF exclusion period begins. We had proposed starting the exclusion period
from the date of the initial notice — approximately 60 days from the end of the contract. Instead, the
exclusion period will start on the date that the second (options) notice is sent to the customer. This
second (options) notice is issued no later than 30 days prior to the expiration of the contract. This will in
effect create an ETF-exclusion period of approximately 30 days, compared to a 60-day period originally
proposed.
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(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

bus i nesses;
d) The establishment of performance standards for small businesses to replace design or

operational standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

As noted above in questions 15 and 24, very few EGSs may be considered small businesses. We
anticipate that any costs incurred will be minimal and transitory.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable fonat in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

No specific data was used as the basis for this regulation.

(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: 60 days

B. The date or dates on which any public meetings or hearings
will be held: Not applicable

C. The expected date of delivery of the final-form regulation: March 2020

D. The expected effective date of the final-form regulation: 60 days after publication

E. The expected date by which compliance with the final-form
regulation will be required: 60 days after publication

F. The expected date by which required permits, licenses or other
approvals must be obtained: Not applicable

II



(30) Describe the plan developed for evaluating the continuing effectiveness of (lie regulations after its
implementation.

Soon after the regulaUons become effective, the Commission’s OCMO will hold an in-person meeting
olsuppliers, utilities and advocates, as well as other interested parties to review the regulations. In
addition, the Commission’s Office ofCommunications will update the consumer education materials,
including (lie shopping website, PaPowerSwitch.com, with information on the new rules that are
presented during community outreach events. These efforts will give interested stakeholders and the
public opportunities to provide feedback on the amended regulations.

The Commission’s OCMO team as well as the Commission’s Bureau of Consumer Services will
continue to examine the disclosure process during and after the amendments to the regulations become
final. This includes careful review of informal and formal complaints filed by consumers to determine if
the new regulalions are being complied with and are benefiting consumers, and also to identify areas
where improvement may be needed. As further suggestions and revisions are developed and existing
best practices are refined, the Commission will evaluate and propose updates to the existing regulations.
Accordingly, the regulations will be reviewed on an as-needed basis.
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Final Rulemaking

Rulemaking Regarding Electricity
Generation Customer Choice

52 Pa. Code, Chapter 54

The Pennsylvania Public Utility Commission on February 27, 2020, adopted amendments to the customer
information regulations at 52 Pa. Code § 54.3, 54.5, 54.7 and 54.10. These amendments are intended to protect
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EXECUTIVE SUMMARY
L-2017-2628991 / 57-319
FINAL RULEMAKING

Rulemaking Regarding Electricity Generation Customer Choice
52 Pa. Code Chapter 54

The Commission adopted this Final Rulemaking Order on February 27, 2020, to

amend the customer information regulations at 52 Pa. Code 54.3. 54.5. 54.7 and 54.10

providing for standards and pricing practices for retail electric services; a disclosure

statement for residential and small business customers; marketing/sales activities; and the

provision of notices of contract expiration or changes in terms for residential and small

business customers. With this Final Rulemaking Order, the Commission enhances these

rules to provide customers ample protections and the necessary information to make

informed decisions when shopping in Pennsylvania’s competitive retail electricity’

market. As such, the Commission is amending its regulations to align its electric supplier

regulations with the existing natural gas supplier regulations. In addition, the

Commission is prohibiting the imposition of early’ termination fees once a supplier

provides to customers the contract options notice required by 52 Pa. Code § 54.10(2).

Furthermore, the Commission is requiring suppliers to disclose how they xviII handle

customer account information and whether a contract is assignable.

The contact persons for this Final Rulemaking are Director of the Office of

Competitive Market Oversight Daniel Mumford, (717) 783-1957. dmumfordpa.gov,

Assistant Counsel Kriss Brown, (717) 787-4518, kribrownpa,gov, and Utility

Complaints Investigation Administrator Matthew Hrivnak, (717) 783-1678,

mhrivnakpa.gov.
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Rulemaking Regarding Electricity Generation L-2017-2628991
Customer Choice, 52 Pa. Code Chapter 54

FINAL RULEMAKING ORDER

BY THE COMMISSION:

In this Final Rulemaking Order, the Pennsylvania Public Utility Commission

(Commission) amends the customer information disclosure regulations at 52 Pa. Code

§* 54.3, 54.5, 54.7 and 54.10 providing for standards and pricing practices for retail

electricity service; a disclosure statement for residential and small business customers;

marketing/sales activities; and the provision of notices of contract expiration or changes

in terms for residential and small business customers. With this Final Rulemaking

Order, the Commission enhances these rules to provide customers ample protections

and the necessary information to make informed decisions when shopping in

Pennsylvania’s competitive retail electricity market.



BACKGROUND

The Pennsylvania Public Utility Code (Code) requires electric generation

suppliers (EGSs) to provide adequate and accurate information to customers.

Specifically, Section 2807(d)(2) requires the Commission to:

establish regulations to require each electric distribution
company, electricity supplier, marketer, aggregator and
broker to provide adequate and accurate customer
information to enable customers to make informed choices
regarding the purchase of all electricity services offered by
that provider. Information shall be provided to consumers
in an understandable format that enables consumers to
compare prices and services on a uniform basis.

66 Pa.C.S. 2807(d)(2).

Pursuant to this statutory directive, the Commission first issued Interim

Requirements in 1997.1 This was followed by promulgated regulations in 1998.2 See

52 Pa. Code §* 54.1—54.9 (relating to customer information). The regulations at 52

Pa. Code § 54.4—54.6 (relating to bill format for residential and small business

customers; disclosure statement for residential and small business customers; and

request for information about generation supply) were later amended in 2007, after

receiving and incorporating comments from numerous stakeholders.3 In 2010, the

Commission adopted Interim Guidelines which provided general guidance on the

timing and content of advanced notifications that give customers important information

See C’haptei 28 Electric Generation Customer Choice (111(1 Co,npetition Act — Cactonier Infonnanon —

Interim Requirements, Docket No. M-00960890F0008 (Order entered July 11, 1997).
2 See Final Rideniaking Order Establishing Czcutomer Jn/b,wiation Disclosure Reqtdreinents for
Elect,’kTh’ Proi’ide,w 52 Pa. Code, Chapter 54, Docket No. L-00970 126 (Order entered May I, 1998).

See Final Rulemaking Order Re Electric DLctribution Co,npanies Obligation to Sen’e Retail
Ciesto;eiw at the Conclusion of the Transition Period Puzwuant To 66 Pa.C.S, §‘ 2807fr,)(2,), Docket No.
L-000401 69 (Order entered May 10, 2007).
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about their options prior to the expiration of or a change iii terms of their current

contract for generation supply.4

In 2014, the Commission adopted amendments to 52 Pa. Code § 54.5 and added

52 Pa Code § 54.10. The Commission amended these regulations to ensure, among

other things, that future EGS disclosure statements include an EGS Contract Summary

of key contractual terms and conditions; additional information regarding

variable-priced products, including disclosure of the price to be charged for the first

billing cycle of generation service; customer access to historical information: and more

specific explanation of limits on variability.

With a December 7, 2017 Notice ofProposed Rulemaking Order (December

2017 NOPR).6 the Commission proposed updates to 52 Pa. Code § 54.5 regarding

disclosure statements for residential and small business customers to reflect the

evolving competitive electric marketplace. This section of the customer information

regulations requires that EGSs provide disclosure statements to residential and small

business customers when those customers request an EGS to initiate service, when an

EGS proposes to change the terms of service, or when service commences from a

default service provider. See 52 Pa. Code § 54.5(b)( 1—3). These disclosure statements

must include, among other things: the generation charges; conditions of and any

applicable limitations on variable prices; explanations of cancellation fees; and

See Fitial On/er Re h,ternn Guidelines Regarding Athwice Nort/icanon hi an Electric Generation
Supplier v/impending Changes A/feeling Customer Sc,, ice; Anienclnient ic: Supplier Contract
Reneital/Ciutnge Notices, Docket Nos. M-201 0-2195286 and M-000 1437 (Order entered September 23,
2010).

See Final—Ondtlec/ Rideinaking O,der Re Rulemaking to Amend tilt’ P,viisionv of52 Pa. Code, Section
54.5 Regulations Regarding Disclosure State,neiitför Residenthd cmcl Small Business Citctoiners and to
Add Section 54.10 Regulations Regarding the Proi’Lcion o/ Notices of Contract Expiration or Changes
in Tern&cJbr Residential and Small BzLci,less Custo,ne,w, Docket No. L—201 4—2409385 (Order entered
April 3,2014).

See Rulemaking Regarding Elecnicifv Generation Ct&cto;ier Choice. 52 Pa. Code Chapter 54, Docket
No. L-2017-2628991 (Order entered December 7,2017).
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information regarding a customer’s options upon the expiration of an agreement. See

Annex A, § 54.5.

HISTORY OF THE COMMISSION’S REVEEW OF ITS
CUSTOMER INFORMATEON REGULATIONS

In September of 2010, the Commission reviewed its customer information

regulations and provided Interim Guidelines, as noted previously. In its Interim

Guidelines, the Commission provided general guidance on the timing and content of

advanced notifications that give customers important information about their options

prior to the expiration of or a change in terms of their current contract for generation

supply.

Guidelines for Use of Fixed Price Labels

The Commission addressed some supplier pricing, labelling and disclosure

issues in the November 2013 Final Order regarding Guidelines/br Use ofFLved Price

Labels/br Products with a Pass-Through Clause.7 This Order. commonly referred to

as the “Fixed Means Fixed” Order, finalized guidelines on the pricing labels used when

selling electric generation service to residential customers. The Commission updated

its “electric competition dictionary.” which is available on www.PAPowerSwiteh.com.

The updates provide guidance to electric generation suppliers on the appropriate use of

the “fixed-price” label when presenting offers to potential customers.

The revised definitions included:

• Fixed Price: An all-inclusive per kWh price that will remain
the same for at least three billing cycles or the term of the
contract, whichever is longer.

• Variable Price: An all-inclusive per kWh price that can
change, by the hour, day, month, etc. according to the terms

See Final Oiier Re Guidelines/br Use ofFaecl Price Labetc /br Products i;’itl; a Pctcs—Through
Clause, Docket No. M-20l3-2362961 (Order entered November 14, 2013).
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and conditions in the supplier’s disclosure statement.

• Jn/rothtcroiy Price: For new customers, an all-inclusive per
kWh price that will remain the same for a limited period of
time between one and three billing cycles followed by a
different fixed or variable per kWh price that will be in effect
for the remaining billing cycles of the contract term,
consistent with terms and conditions in the supplier’s
“disclosure statement.”

Additionally, the Commission addressed what is meant and intended by the

phrase flaIl-inclusive.” The Commission reminded suppliers and consumers that to

facilitate the comparison of prices on a uniform basis (i.e. apples-to-apples) the

Commission developed the concept of the PTC, which is defined at 52 Pa. Code

§ 54.182:

PT€’—Price-to-conzpare—A line item that appears on a
retail customer’s monthly bill for default service. The PTC
is equal to the sum of all unbundled generation and
transmission related charges to a default service customer
for that month of service.

\Vhile this definition specifies its use for default service, the intent is to provide a

bundled price that a consumer can use to compare EGS prices. To make an “apples-to

apples” comparison possible, it follows that EGS prices should be similarly bundled.

The Commission reiterated that the price that an EGS presents to a residential or small

business customer is expected to be “all-inclusive,” including all of the pricing

components found in the PTC for default service customers (generation, transmission

where applicable, gross receipts tax, etc.). K “Sales tax” is a notable exception in that it

is not bundled within the PTC, but for residential consumers this is usually of no

relevance since most residential accounts are exempt from this tax.9

See Final On/er Re Guidelines/br Use oJFLved Price Lube/s/br Products iiith a Pus.c—T/uvugh
Clause, Docket No. M-2013-236296I at 28 (Order entered November 14,2013).
Jd.
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We also emphasized the importance of disclosure and the disclosure regulations

at 52 Pa. Code § 54.5 and that disclosures need to be clear, well-organized and in plain

language so that consumers have the information they need to make informed decisions.

Further, we reminded everyone of the regulation at 52 Pa. Code § 54.7 that requires

EGSs to calculate and present to the customer the actual per kWh rate at 500, 1,000 and

2,000 usage levels. This regulation is of relevance if the supplier is using a pricing

structure that varies depending upon usage (such as a declining or inclining block rate)

and/or the supplier is using flat monthly charges in addition to the PlC that are

sometimes referred to as monthly •‘sen’ice charges” or “customer charges.” This

information must be presented to the customer to allow the “apples—to-apples”

comparison discussed

2014 Polar Vortex

During the winter of 2014, some retail electric customers with variable—rate

contracts experienced sharp price increases resulting from price fluctuations in the

wholesale and retail electricity’ markets. In light of this and after a review of the 2010

Jnteri,n Guidelines, the Commission concluded that codifying. strengthening, and

augmenting the 2010 guidelines as expeditiously as possible was in the public interest.

In an Order adopted at its February 20, 2014 Public Meeting, the Commission

reaffirmed the General Assembly’s directive that EGSs provide:

“adequate and accurate customer information to enable
customers to make informed choices regarding the purchase
of all electricity services offered by the provider.
Information shall be provided to consumers in an
understandable format that enables consumers to compare
prices and services on a uniform basis.”’

°Jd. at 29.
Order Re Review of Rules, Policies and Constoizer Edizeculon Measures Regarding [‘aria/i/c Raw

Retail Electric Products, Docket No. M-2014-24061 34 (Order eniered March 4,2014) ( J’aritible Rate
Order) at 4—5 (citing 66 Pa.C.S. § 2807(d)).
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In the Variable Rate Order, the Commission expressed concern for customers

receiving their electric supply service from an EGS under a contract with a monthly

adjusted variable rate. As indicated siipra, some of these customers experienced sharp

increases iii their bills during the early months of 2014, due to the demands of the

winter heating season and unprecedented price spikes in the wholesale electricity

market. While acknowledging that it is important for consumers to carefully review the

terms of their supplier contracts, including conditions of variability, the Commission

believed that EGSs had to take further steps to ensure that customers can easily find and

understand information related to price, price variability, and history. as well as

cancellation fees, renewal notices, and other terms and conditions.

To obtain feedback from stakeholders on the proposed changes to the regulations

on customer information, the Commission issued a Secretarial Letter on March 19,

2014, alerting affected parties of the Commission’s intention to promulgate a Final-

Omitted Rulemaking that would amend existing regulations at 52 Pa. Code, Chapter 54,

to revise disclosure statement requirements for residential and small business
ii .customers. - This Secretarial Letter noted that while some amendments would codify,

with modifications, existing contract renewal and change in terms notice requirements

contained in the hiteth,, Guidelines, other changes raise new issues that had not

previously been considered. Thus, the Commission requested comments on its

proposed regulations to give those entities most affected an opportunity to provide

recommendations prior to the issuance of a Final-Omitted Rulemaking Order.

The Commission determined that revising the customer information regulations,

52 Pa. Code § 54.5. and adding 52 Pa. Code § 54.10 by use of a Final-Omitted

rulemaking process was necessary to serve and protect the public interest. Based upon

2 Secivanial Letter Re Rulemaking to Amend the Prm’i.cion.c of 52 Pa. Code, Section 54.5 Regulations
Regauding Dtcclostoe Statement for Reside,,thul and Sunall BuLviness Cutctonuemw and to Add Section
51.10 Regulations Regaiduig the PIV1’LVioul ofNotices of Contract Renewal or Changes hi TL’I7nS,

Dockel No. L-2014-2409385 (served March 19, 2014) (Secreiarial Letter).
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the circumstances of the situation at the time, specifically, the unusually high electric

supply bills incurred by customers receiving supply service through variable-priced

contracts and fluctuations in wholesale energy markets, the Commission found good

cause for omitting the traditional notice and comment procedures for the revisions as

they were impractical. unnecessary, and contrary to the public interest.

In response to the March 19, 2014 Secretarial Letter, twelve parties’3 filed

comments. In addition, Pennsylvania Senators Robert M. Tomlinson and Lisa M.

Boscola sent a letter notifying the Commission that they had received numerous

complaints from constituents enrolled in variable—priced contracts. In their letter,

Senators Tomlinson and Boscola stated that the Commission should immediately begin

revising its regulations regarding variable-priced contracts and the treatment of

customers who have an expiring fixed-term contract.

After careful review and consideration of the comments, the Commission on

April 3, 2014, adopted a Final-Omitted Rulemaking Order Regarding the Provisions of

Notices of Contract Expiration or Changes in Terms/br Residential & Small Business

Customers (Final-Omitted Rulemaking). ‘ This Final-Omitted Rulemaking made

numerous significant changes to the Chapter 54 customer information regulations, most

of which were intended to provide consumers with more detailed information

concerning variable priced products.

3 Pennsylvania Representatives Robert W. Godshall and Peter J. Daley; the Office of Consumer
Advocate, the Office of Small Business Advocate, Citizen Power. UGI Energy Sen’ices, LLC.
Vashington Gas Energy Services. Inc.. Constellation NewEnergy, Inc. and Constellation Energy Power
Choice, Inc., LGS Energy, the Retail Energy Supply Association, NRG Retail Northeast Companies,
Alphabuyer, the National Energy Marketers Association, and FirstEnergy Solutions Corp.
14 See Finul—Ondtted Rulenuiking Qider Regarding the Provisions ofNotices of Contract Epirution or
Changes in Terms for Residential & Sinai! Bitviness Custome?:c, Docket No. L—20 14—2409385 (Order
entered April 3,2014).
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To codify the Interim Guidelines and to ensure EGS compliance with these

requirements, the Commission added Section 54.10 (Notice of Contract Renewal or

Change in Terms), to the customer information regulations. At the same time, the

Commission augmented the notice rules by requiring that the EGS provide the new

price the customer will be charged the first billing cycle following the expiration or

change in terms and that the EGS provide 30 days’ notice in advance of any subsequent

price change.

2016 NGS Disclosure Regulation Revisions

In April 2016, as part of the Coniniissions continuing efforts to enhance

customer protections in the competitive energy markets, the Commission revised the

Chapter 62 natural gas customer information regulations.’5 This rulemaking amended

customer information disclosure regulations at 52 Pa. Code § 62.72 and 62.75 for

residential and small business natural gas supply customers. Section 62.72 provides

regulatory definitions while Section 62.75 discusses the disclosure statement and notice

requirements of the natural gas supplier (NGS) to the customer.

The Commission noted that a principal reason for revising the NGS rules was to

bring them into alignment with the analogous EGS rules that had been significantly

revised in 2014 as discussed above. We believe that both customers and suppliers

benefit from substantially consistent cross-industry rules. Inconsistencies between the

two sets of rules can lead to customer confusion and inefficiencies for suppliers,

especially for those customers who obtain both gas and electric service from the same

supplier. Another important rationale for revising the natural gas rules in 2016 was the

Commission’s belief that concerns regarding variable rates and disclosure statements in

the electric supply industry are relevant to the customer disclosure information in the

See Fi,ial Rulemaking Order — Rulemaking to Amend and A dl Regulations to Title 52 o/rhe
Peuznsvh’a,ua Code, See/lotus 62.72, 62.75, and 62.81 Regarding Custonie, in/anna/mn Disclosure
Reqidrenuentc for Natural Gas Sttpplietw Providing Natural Gas Supply to Residential and Small
Business Custome,w, Docket No. L-201 5-2465942 (Order entered April 21, 2016).
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natural gas industry. The Commission believes that concerns about wholesale market

price spikes in the natural gas markets, similar to the electric pricc spikes of early 2014,

cannot be dismissed.

Because of the extensive changes to the NGS disclosure rules in 2016, there are

now some inconsistencies between those rules and the analogous electric disclosure

rules. These differences include:

• Introductory Pricing: The NGS rules state that “If the price is
introductory, the variable pricing statement must inc/tide a statement
that the price is an mtrothictorv price, the duration oft/ic introducton’
period and the price /br i/ic/list billing cycle a/icr the introducton’
period.” 52 Pa. Code § 62.75(c)(2)(ii). Introductory pricing is not
mentioned in the EGS rules.

• If prices change (such as with a variable priced product), the NGS rules
require the NGS to disclose when and how a customer is informed of
the price change. ..4 description of when and how the customer will
receive notification o!price changes.” 52 Pa. Code § 62.75(c)(2)(iv).

• The NGS rules address contract assignment. “If the contract is
assignable, the NGS s/tall inform the customer at i/ic time the patties
enter into the contract. Prior to a contract assignment, the NGS shall
provide notice to the affected customer, the affected NGDC and the
Commission. The customer notice must inc/tide the name of/he neii’
NOS, the contact infOrmation/Or the new NGS and language in/brining
the customer that contract terms and conditions remain unc/tanged.”
52 Pa. Code § 62.750).

• Most references to the natural gas distribution company (NGDC) were
removed from the NGS disclosure statement. The EGS disclosure rules
still require including some references to the electric distribution
company (EDC).

As noted above, the Commission recognizes the value in having the EGS and

NGS disclosure rules be as consistent as possible (noting that some inherent operational

differences between the two industries may make complete consistency impractical).

\Ve also acknowledge that our 2014 Final-Omitted proceeding provided a limited

10



opportunity for parties to comment on electric customer information matters. Given the

emergency conditions of 2014, the Commission had no alternative but to resort to an

abbreviated process. Now we have time to more fully consider these matters again

based on experience with the existing regulations. Accordingly, during an April 21,

2017 CHARGE16 conference call, the Commission’s Office of Competitive Market

Oversight (OCMO) invited stakeholders to submit informal comments on possible

revisions to the EGS disclosure rules at 52 Pa. Code § 54.5. with the intent of using the

informal comments to develop a Notice of Proposed Rulemaking (NPRM) to revise the

EGS disclosure rules.

Upon careful review of the informal comments received and input from various

previous proceedings, and the authority granted the Commission under Sections 501

and 1501 ofthe Code, 66 Pa.C.S. § 501 and 1501, at a December 7,2017 Public

Meeting the Commission proposed amendments to regulations at 52 Pa. Code § 54.3.

54.5, 54.7, and 54.10.17 The December 2017 NPRM providcd for a 60-day comment

period that commenced with publication in the Pennsvhania Bulletin on March 24,

20l8i

Thirteen parties filed comments, including AARP; Marion Biddle, the Consumer

Advisory Council (CAC); Duquesne Light Company (Duquesne); FirstEnergy

Solutions (FES); the Federal Trade Commission (FTC); Inspire Energy Holdings LLC

(Inspire); Joint Comments of the Coalition for Affordable Utility Service and Energy

Efficiency in Pennsylvania and the Tenant Union Representative Network and Action

Alliance of Senior Citizens of Greater Philadelphia (collectively “Low Income

CT-lARGE (Committee HandIin Activities for Retail Growth in Electricity) participants include
EDCs, EGSs, industry trade organizations, consumers, the Office of Consumer Advocate, and the
Office of Small Business Advocate.
‘ See Ridenzaking Regarding Electricity Generation Costumer Choice, 52 Pa. Code Chapter 54,
Docket No. L-20l7-262899l (Order entered December 7,2017).
‘ 48 Pa.B. 1696.
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Advocates”); the National Energy Marketers Association (NEMA); the Office of

Consumer Advocate (OCA); the Retail Energy Supply Association (RESA); Shipley

Choice d/b/a Shipley Energy (Shipley); and WGL Energy Services (WGL). All of the

comments are available on the Commission’s website at this link to the electronic

casefile:

http://www.puc.pa.gov/about puc/consolidated case view.aspx?DocketL-2017-
2628991.

On June 21. 2018. the Independent Regulatory Review Commission (IRRC)

filed their comments. These comments are available on the PVC’s website using the

above referenced weblink and are also available on IRRCs website at

httpjknvw.inc.state.pa.usi referencing Regulation # 57-319 or IRRC # 3201.

SUMMARY OF Cth”IMENTS AND DISCUSSION

Independent Regulatory Review Commission Comments

IRRC commends the Commission for proposing amendments to address early

termination fees (ETFs) and for encouraging affected parties to offer their perspectives

relating to any possible unintended consequences. In addition to eliminating ETFs after

the initial notice. IRRC has two suggestions. First, IRRC notes that under existing

§ 57. L 73(1), the customer can speci’ a future date for the switch to a new supplier, but

that in practice, customers and their new suppliers do not appear to be specifying a

future dale for the swilch. IRRC posits that instead, the swilch request is immediately

processed, creating problems for both the customer and current supplier. IRRC asks

whether prospective suppliers should be required to better inform customers of the

option to specify a future date to align a switch with the end of the customer’s current

contract. Second, IRRC notes that commentators suggested that notices closer to the

expiration date may more reasonably limit the economic impact on suppliers while still

protecting the consumer. IRRC asks the Commission to consider whether, consistent
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with its statutory’ autFority, the regulation can better balance the interests of both the

suppliers and consumers by amending the customer notice process. IRRC at I.

Also concerning § 54.3(1)(ii), IRRC notes that the terminology used in customer

communications is to use the terms in accordance with the glossary posted at

www.PaPowerswilch.com or other successor media platform as determined by the

Commission. IRRC states that the regulation should specify how the reader can

determine whether the Commission has opted to use another successor media platform.

IRRC also asks whether the term “product” used in § 54.5(c) and (14)0) should be

defined. IRRC further asks whether the requirements in § 54.5(c)(3)(ii)(A) and

(c)( II) relating to price variability are duplicative and whether they should be

combined into one requirement. IRRC at 2.

IRRC points out that the expected date of delivery of the final regulation is

January 2020. Given the current and ongoing problems the PUC describes in its

rationale for the revised rules. IRRC encourages the PUC to ‘york toward filing the final

regulation sooner, if possible. Finally, IRRC notes that economic and fiscal impacts of

the regulation must be considered in their determination of whether a regulation is in

the public interest. 71 P.S. § 745.5(a)(4) and (10), and § 745.5b(b)( I). IRRC indicates

the responses submitted with the proposed regulation to the Regulatory Analysis Form

(RAF) Questions (19), (23) and (23a) are not sufficient to determine whether the

regulation is in the public interest relating to the criterion of economic impact. IRRC

points out that these RAF questions ask for specific cost estimates and clarifies that

even if costs or savings are estimated to be zero, the responses should reflect that rather

than state the required cost data is “Not Applicable.” In addition, because

commentators have stated there are impacts on pricing relating to elimination of ETFs

toward the end of the contract period. IRRC asks the PUC to review its responses to

these R4F questions and provide the best estimates of costs in the RAF submitted with

13



the final regulation. This will allow IRRC to determine whether the final regulation is

in the public interest, as required by the Regulatory Review Act. IRRC at 2.

As explained more completely in tins Order, the Commission revised the

proposed rules to address the concerns raised by the Independent Regulatory Review

Commission (IRRC). The Commission revised the proposed rule to a more reasonable

and still consumer-friendly alternative by revising the date the ETF exclusion period

begins. We had proposed starting the exclusion period from the date of the initial

notice— approximately 60 days from the end of the contract. Instead, the exclusion

period will start on the date that the second (options) notice is sent to the customer.

This second (options) notice is issued no later than 30 days prior to the expiration of the

contract. This will in effect create an ETF-exclusion period of approximately 30 days;

compared to a 60-day period originally proposed. One of our primary motives for this

change is the fact that a customer has no control over the precise date of a supplier

switch. While some of the commentators, including the FTC and IRRC. have

interesting suggestions addressing this matter via the supplier switching rules and

procedures, we find that those matters lie outside of the current rulemaking and that the

approach adopted in this final rulemaking is more reasonable and balanced.

We agree with OCA and Duquesne that the customer must rely on the supplier to

submit the drop/add request to the EDC. Significantly, the supplier submitting the

request would be a new supplier that has no knowledge of the terms and conditions of

the customer’s current supply contract and would have no business reason to act to

protect the customer from any potential ETF. Once the supplier submits the request the

EDC must complete the switch within three business days. See 52 Pa. Code § 57.174

(relating to the time frame requirement). Again, the actions of these two entities, the

new supplier and the EDC. are beyond the customer’s control and their interests do not

necessarily align with that of the customers.

14



While the regulations do permit an EGS to submit a drop/add request on a date

specified by the customer,19 the customer still has no actual control over whether the

request is submitted on the date requested. This process assumes that residential and

small commercial customers know the utility business practices and regulations enough

to precisely know when to have the new supplier submit the request, especially when

their time and energy is consumed with daily life activities or with running a small

business.

While an EGS may be subject to financial risk if a customer switches to another

EGS or default service before the end of a contract, we find that the customer is also

subject to financial risk based on the actions of the supplier if a switch does not occur

on the date requested. If the supplier submits the request early, the customer is subject

to the ETF which, as pointed out by the OCA and Low Income Advocates, can be

significant. If the supplier submits the request late, the customer may be subject to a

higher price than the price offered by the new supplier or default service. We also find

it significant that the customer has no real recourse against a supplier that does not

submit the request on the date specified by the customer. We find that suppliers are

sophisticated enough to be able to hedge against any potential losses that may occur due

to a customer leaving a contract less than 30 days before it ends and should be the ones

that bear that risk, not the residential or small business customer.

Regarding IRRC’s suggestion that the regulation should specify how the reader

can determine whether the Commission has opted to use another successor media

platform, we decline to codify’ in the regulation how the Commission vill make such a

determination or what other types of media platforms will be available in the future as

such information or methods are unknown at this time. With that said, we note that as

° See 52 Pa. Code § 57.173 (relating to customer contacts the EGS to request a change in electric
supply service).
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with the current nvw.PaPowerswitch.com. the Commission will use all appropriate

methods and media available at the time of the change to inform customers.

We agree with IRRC that the term “product” used in these regulations may be

ambiguous. Initially, we note that the purpose of this subchapter “is to require that

electricity providers enable customers to make informed choices regarding the purchase

of electricity services....” 52 Pa. Code § 54.1(a). Furthermore, as we have consistently

stated, the information provided must be in a form to periflit customers to make an

apples-to-apples comparison of all offers for retail electric service. We recognize that

some suppliers may also offer other services or value-added products with the basic

generation service. While these other products and services may induce consumers to

choose that supplier, in the end, the consumer must know what they are purchasing and

what the cost of all the products and services are. We also agree with the OCA that

tangible products and services that can be provided in a manner that is distinct and

separate from generation service, their costs or charges are to be disclosed separately.

Accordingly, we have replaced the term “product” with the term “offer” or removed it

to eliminate any potential confusion. Rather than attempting to develop a definition for

product that encompasses all current and potential future product offerings, the

Commission finds that simply referring to whatever the EGS is offering avoids any

need for interpretation and avoids confusion.

Regarding IRRCs question asking if the provisions of 54.5(c)(3)(ii)(A) are

duplicative of the requirements at subsection (c)( 11). We do not view these two

requirements as duplicative. Subsection (c)(3) addresses the content—what must be

disclosed. Subsection (c)( 11) concerns formatting—that this information must be in a

larger font size.

Regarding IRRC’s request that we provide cost data, based on the best available

data, the Commission believes that costs associated with the amendments to these rules
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are minimal and transitory. This is based on the comments provided indicating that

EGSs can adjust their risk management practices to avoid or minimize any potential

risk when developing new offers. In addition, at the suggestion of RESA, the

Commission agreed to delay the effective date of the rules by 60 days to give suppliers

time to revise their contracts and disclosure statements, further reducing the cost

impacts of the rules. In addition, the new rules will reduce costs for customers,

including small business customers, by eliminating ETFs in the last 30 days ofa

contract and providing enough information so that they can make an apples-to-apples

comparison of supplier offers to determine which offer is beneficial to them. All of this

demonstrates that the Commission has endeavored to obtain and present the cost

information available.

General Comments

The FTC commends the PVC for its interest in providing parallel marketing

rules for both electricity and natural gas retailers and agrees that parallel rules are likely

to lessen the confusion that dissimilar rules can create for consumers. From a

competition perspective, parallel marketing ruLes are highly appropriate for end uses in

which electricity’ and natural gas compete head—to—head. Parallel marketing rules for

retail electric and natural gas sectors are particularly timely in view of ongoing

competition between electricity and natural gas for some end uses and increased

national interest in efficient electrification. FTC at 7, 8.

The FTC argues that it is important for marketers to be allowed to explain their

offers with enough detail. Limitations on disclosures run the risk of cutting off

information that customers need to make fully informed decisions. For this reason, the

FTC encourages the PVC to continue framing its disclosure requirements as minimum

disclosure requirements, rather than as rules that limit disclosures to specific categories

that may not be sufficient to describe some offers. The FTC encourages the PUC to
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continue with this generally positive approach to additional disclosures about contract

offers for residential and small commercial customers. FTC at [0, II.

While Shipley agrees that consistency between regulations for the electricity and

natural gas markets is important, it should only be the goal in situations that are

substantially similar. Shipley thinks that it is ironic, then, that the Commission

proposes a substantial change in this proceeding that will divest EGSs of the benefits of

existing and future contracts, by eliminating their abiLity to charge early termination

fees (“ETF) during what could be critical usage and cost periods of a contract. Shipley

at 2.

FES appreciates the efforts the Commission has taken to clarify the rules related

to (I) customer information regulations pertaining to standards and pricing practices for

retail electricity services; (ii) disclosure statements for residential and small business

customers; (iii) marketing and sales activities; and (iv) notices of contract expiration or

changes in terms. FES is not opposed to the proposed changes and believes that

standardization of such regulations with those for the natural gas industry vill reduce

potential customer confusion. FES further believes that clarification of terms and

conditions will enhance the customers shopping experience, thus benefitting the

overall competitive market in Pennsylvania. FES at 1, 2.

§ 54.3. Standards and pricing practices for retail electricity service

We proposed revisions to 52 Pa. Code § 54.3(1 )(ii) to update the regulation by

referring to the correct location where the glossary of terms can be found (similar to our

proposed revision relating to a similar requirement at 52 Pa. Code § 54.5(e)). We also

proposed a new requirement at 52 Pa. Code § 54.3(2) that would in effect ban the

imposition of early termination fees (ETFs) once a supplier has provided the initial

contract expiration notice required by 52 Pa. Code § 54.10. We proposed this

requirement in response to consumers who object to having an ETF assessed upon them
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simply because they acted on the expiration notices sent by the supplier. From the

consumers perspective, they are acting on the expiration notice they received from the

supplier by exercising one of the following options available to them—selecting a new

supplier or returning to default service. In addition, we note that the early ending of a

contract can be inadvertent—the customer miss—times the switch to a new supplier or

default service resulting in the ETF being imposed. This is especially true given that

the customer has no actual control over the timing of the switch, as it is ultimately up to

the supplier and the utility as to just when a switch occurs. The imposition ofan ETF

under these circumstances can understandably frustrate and discourage customers from

participating in the competitive market.

The proposed requirement would be in effect only during the final 45-60 days of

the customer’ s contract with the EGS (once the initial notice has gone out) and that this

only’ impacts the residential and small business segment of the market. We

acknowledged that this kind of requirement may not be appropriate for large

commercial/industrial customers, where early exits can result in significant financial

loss for the EGS and where the customer is more sophisticated and more able to

manage such transitions due to the costs involved.

Duquesne supports the proposed changes to § 54.3(1 )(ii) that provides a single,

easily accessible and correct location for the glossary of terms related to electric choice

in Pennsylvania. Duquesne notes that as technology continues to evolve and as more

customers transition to accessing information mostly via electronic means, the

transition to maintaining information on the www.PAPowerswitch.com website is a

logical next step. Duquesne also supports the Commission’s proposal deleting

§ 54.3(1 )(iii), which currently requires EDCs to distribute the “Common Electric

Competition Terms” as part of its consumer education program. Duquesne agrees that

this change is an important step toward a further understanding among consumers of the

different roles of EGSs and EDCs in the retail marketplace and reduces the likelihood

19



of consumer confusion regarding the involvement of EDCs in the retail market.

Duquesne at 4. 5.

Additionally, Duquesne supports the Commission’s proposed language in

§ 54.3(2) that precludes any early termination fees being assessed against a residential

or small business customer when the customer terminates a fixed duration contract after

the notice of the contract expiration has been issued by the EGS. Duquesne states that

as the retail market has evolved and as EDCs and EGSs have continued to reline the

rocess by which customers are switched between suppliers or default service with

automated transactions there is less customer control over the precise date a switch

occurs. Duquesne agrees that penalizing a customer for when a transaction occurs over

which the customer has no control discourages participation in the retail market and

reduces customer satisfaction with both the EGS and the EDC. Duquesne at 4, 5.

OCA also notes that the customer has no control over the timing of the switch

that is ultimately up to the supplier and the utility. OCA asserts that while many

suppliers waive the ETF under certain circumstances, there is no certainty as to whether

an ETF will be waived as the decision to waive the ETF is left to the sole discretion of

the supplier. OCA also asserts that when a customer acts as a result of a contract

expiration notice and faces the imposition of an ETF as a result, the customer typically

perceives these charges as unfair, resulting in a lower level of customer interest in the

retail energy market generally. Accordingly, the OCA supports the Commission’s

proposed revision as it provides a critical protection to customers who are acting in

good faith based on the required notices. OCA at 3—5.

OCA also recommends that the Commission consider other protections

regarding ETFs. OCA submits that it is not just the imposition of an ETF nearing the

end of the contract that is of concern. OCA asserts that some ETFs are prohibitively

high and discourage a customer from entering into a contract or leaving a contract that
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is harming the customer. OCA suggests that the Commission should consider whether

it wants to limit the ETF charged to customers. OCA notes that both Illinois and

Connecticut impose a maximum ETF limit of $50 on residential customers on fixed rate

contracts. OCA submits that an ETF exceeding $50 discourages ratepayers from

participating in the competitive market. OCA at 3—5.

The Low Income Advocates and the CAC support the Commission’s proposal

and believe that such a ban will reinforce the notion that customers are permitted to

make a choice prior to expiration of their existing EGS contracts and should not be

penalized for doing so. The Low Income Advocates assert that suppliers may penalize

a consumer for making an active choice in response to information provided in the

options notice. The Low Income Advocates agree wholeheartedly with the

Comniissions assessment that this practice leads lo widespread customer frustration

and often negative financial implications for the customer, who in many cases cannot

afford to pay inflated charges. Low Income Advocates at 6—8; CAC at 2, 3.

The Low Income Advocates also agree that the practice damages the reputation

of the market, causing many consumers to rcturn to and remain with their default

service provider to avoid further financial consequences. The Low Income Advocates

assert that waivers and refunds do not mitigate the impact of the practice on consumers

or the competitive market as fee waivers and refunds are not automatic. The Low

Income Advocates state that current early termination fees range as high as $200, but

could go even higher, which for a low—income family can mean significant hardship.

Low Income Advocates at 6—8.

AARP strongly urges the PUC to halt the process under which unsuspecting

customers are hit with large penalties simply because they follow the instructions in

their current supplier’s contract expiration notice and let the supplier know that they’ do
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not wish to renew their contracts. AARP states that the proposed changes should be

adopted. AARP at 2.

In the FTC’s view, the proposed limitation on ETFs reduces customers’

switching costs, but may also introduce additional risks for EGSs. The FTC proposes

that the Commission consider making the switch effective at the end of the contract

period unless the customer explicitly indicates that the switch should take place earlier,

resulting in the customer’s payment of the ETF. The FTC notes that one potential

unintended consequence of reducing switching costs is that marketers might increase

the minimum duration of customer contracts. The FTC suggests that the Commission

engage marketers in a discussion of whether these and other potential costs associated

with the proposal are likely to occur, and then weigh the benefits against the costs in

reaching a determination on this proposal. FTC at 2, 8.

RESA recommends that the Commission revise the proposal to limit the ban on

the imposition of ETFs starting 14 days prior to the contract expiration date. RESA

thinks this would be a reasonable balance between the information EGSs are required to

provide to customers two months in advance and the EGSs’ financial exposure. RESA

notes that EGSs generally secure load for customer contracts through wholesale supply

contracts consistent with the duration of the customer contract. RESA asserts that the

EGS will likely be bound by a wholesale supply contract even if the customer cancels

the contract early, depriving the EGS of the revenue to cover the wholesale contract.

RESA notes that contracts with small business customers may have specific

requirements that are negotiated as part of the contract and significant usage associated

with the contract increasing the EGS financial risks. For these reasons, RESA asserts

that ETFs may play an important role in the ability of the EGS to offer a particular price

to a customer. RESA asserts that since EGSs are already required to provide the date

when the fixed duration contract is set to expire, consumers will know the appropriate

77



timing in which they must act to cancel the contract to avoid imposition of an ETF.

RESA at 12—15.

RESA proposes the following revisions for each of the impacted Sections:

Section 54.3(2) For residential and small commercial customers.
contracts for retail electric service entered into after the effective
date of this regulation may only impose a fee not include any fees
to be paid by the retail electric customer for terminating a fixed
duration contract up to 4 days prior to the date the contract
expires bctwccn the date the initial notice required in 51.10
(relatin to notice of contract expiration or chanze in terms for
rcsidcntial and small business customers) is issued and the
cxpiration of the fixed duration contract.

Section 54.5(c)( II) An explanation of limits on price variability,
penalties, fees or exceptions, printed in type size larger than the
type size appearing in the terms of service. Penalties and fees shall
be disclosed in actual dollars or a specific method for determining
the actual dollars shall be disclosed. This explanation shall include
a statement advising the customer that the customer may will not
be subject to any penalty or fee if the customer terminates the
contract up to 14 days prior to the date the contract expires. at-any
time bct.vccn the date the initial noticc required in 51.10 (relating
to notiec of contract cxpiration or change in terms for rcsidcntial
and small business customers) is issued and thc expiration of the
fixed duration contract.

Section 54.10(1 )(vi) A statement indicating whether the existing
fixed Fternfiduration contract has a cancellation fee, and an
explanation [of the fee amount and how to avoid the fee, if
possible, including notice of the date when the customer can
choose a different product from the customer’s existing EGS,
choose an alternative EGS or return to default service] that the
customer may be is not subject to the cancellation fee if the
customer terminates the contract up to 14 days prior to the date the
contract expires. at any timc between the date of the initial notice
and the expiration date of the fixed duration contract.

RESA at 12—15.
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NEMA does not recommend adoption of this proposal because requiring EGSs

to send consumers notices of contract expiration and then penalizing EGSs for the result

is a perverse outcome. NEMA suggests it may be more appropriate to explore how the

date is placed on the notice and whether it could be improved to facilitate consumer

awareness and understanding of the consequences. NEMA asserts that instances of

consumer mbjection” to the ETF are not enough to impose this material rule change on

the industry. NEMA states that EGSs have the discretion to waive or forego an ElF as

part of their business plan and desire to satisfy consumers if they deem it appropriate.

NEMA states that the ETF serves an important role in mitigating supplier risks of

serving consumers for the entire term of the contract. NEMA notes that EGSs hedge to

provide service up to the point when the customer may be served by an alternative

product, alternative supplier or the utility. NEMA asserts that prohibiting the

imposition of ETFs may encourage EGSs to “front load” the ElF to avoid the impact of

the prohibition. NEMA at 2—4.

Inspire suggests that EGSs should specify in the initial notice, or in subsequent

communications with customers that a customer has two options: (I) to cancel the

contract early and possibly incur a cancellation fee; or (2) request that the contract not

be renewed, but with the understanding that the customer will continue to receive

service from the supplier through the pendeney of the existing term. Inspire at 2.

Shipley states that, contrary to the speculation in the order, the proposed change

poses the likelihood that serious supplier harm will result. Shipley notes that the period

during which a customer could exit a contract without an ETF would be, under the

proposed rule, 1/6 of the length of a one-year contract or 1/3 of a six-month contract,

which in either case is substantial and can mean the difference between a supplier

making or losing money. Shipley also states that if a customers contract renews in

August and the notice is sent in June, and the customer leaves in early July, the supplier

t’iII lose the revenue for the high consumption months of July and August, thus
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inflicting even more substantial loss, which the ETF is intended to mitigate. Shipley

states that EGSs are willing to offer fixed prices because they can at least somewhat

insure against loss with an ETF. Shipley asserts that eliminating that bargain will harm

consumers—more than the few customers who end up paying ETFs because they

switched after they received a notice that their contract was ending. Shipley at 2, 3.

Shipley believes that the solution is to change to a single notice at 30-45 days

before the end of the contract: a notice that includes the renewal price. Shipley asserts

that under this single notice proposal, EGSs might lose part of the last month of a

contract, but if they did it would likely be because another supplier made a better offer,

not because the customer was scared into shopping prematurely. Shipley at 2, 3.

IRRC commends the Commission for proposing amendments to address ETFs

and for encouraging affected parties to offer their perspectives relating to any possible

unintended consequences. In addition to eliminating ETFs after the initial notice, IRRC

has two suggestions. First, IRRC notes that under existing § 57.173(l), the customer

can specify a future date for the switch to a new supplier, but that in practice, customers

and their new suppliers do not appear to be specifying a future date for the switch.

IRRC posits that instead, the switch request is immcdiately processed, creating

problems for both the customer and current supplier. IRRC asks whether prospective

suppliers should be required to better inform customers of the option to specify a future

date to align a switch with the end of the customer’s current contract. Second, IRRC

notes that commentators suggested that notices closer to the expiration date may more

reasonably limit the economic impact on suppliers while still protecting the consumer.

IRRC asks the Commission to consider whether, consistent with its statutory authority,

the regulation can better balance the interests of both the suppliers and consumers by

amending the customer notice process. IRRC at I.
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Also concerning § 54.3(1 )(ii), IRRC notes that the terminology used in customer

communications is to use the terms in accordance with the glossary posted at

www.PaPowerswitch.com or other successor media platform as determined by the

Commission. IRRC states that the regulation should specify how the reader can

determine whether the Commission has opted to use another successor media platform.

IRRC at 2.

Discussion

Not surprisingly, there was a broad range of comments to the Commission’s

proposal to restrict the imposition of ETFs as a contract expiration approaches, from

enthusiastic support to vigorous disagreement. Nonetheless, some parties took a

position between these two extremes, suggesting that there is some possible

“middle-ground” that would address the Commission’s concerns while avoiding some

of the more adverse unintended consequences. After considering the comments, we are

convinced that there is a reasonable compromise here that will protect consumers while

avoiding most of the hazards identified by sonic suppliers.

We think Shipley has a point when they argue that barring ETFs for the final two

months of a contract is substantial — in effect 1/6 of a one-year contract or 1/3 of a

six—month contract — and that this could impose significant financial harm on suppliers.

RESA agrees that requiring suppliers to possibly absorb two months of losses is overly

prescriptive. The FTC and IRRC also point to this possibility and asked us to weigh

these arguments against possible alternatives.

RESA offers as an alternative a 14-day ETF exclusion period at the end of a

contract. While we appreciate RESA offering this alternative, we fear that this is

unworkable from a consumer’s perspective as it assumes that a customer knows or will

remember the precise date of their contract expiration and be able to identify when the

14-day ETF exclusion period begins. We are also concerned that a 14-day window may
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be too short. We also find that such a nile would require additional administrative costs

on EGSs in that they would have to implement additional controls to track and identify

when the 14-day ETF exclusion period begins. Whereas, setting the ETF exclusion

period to coincide with the issuance of the second options notice would require little to

no additional administrative costs for EGSs as they already have such processes in

place.

We find that a more reasonable and still consumer-friendly alternative is to date

the ETF exclusion period from the date that the second (options) notice is sent to the

customer. This second (options) notice is issued no later than 30 days prior to the

expiration of the contract. This will in effect create an ETF-exclusion period of

approximately 30 days: compared to a 60-day period originally proposed. While we

understand and appreciate that some suppliers may waive or refund ETFs in these

situations, we agree with the Low Income Advocates that consumers should not have to

pursue such waivers, which they may or may not receive. We point again, as we did in

the NPRM, that the impact of this ban will also be limited by the fact that it is contained

within the Chapter 54 customer information regulations that only app’y to residential

and small business accounts. Large commercial and industrial accounts will not be

covered by this ban, where we acknowledge that such a ban could expose a supplier to a

far more substantial financial risk.

Again, one of our primary motives for this change is the fact that a customer has

no control over the precise date of a supplier switch. While some of the commentators,

including the FTC and IRRC. have interesting suggestions addressing this matter via

the supplier switching rules and procedures, we find that those matters lie outside of the

current rulemaking and that the approach adopted in this final rulemaking is more

reasonable and balanced.
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We agree with OCA and Duquesne that the customer must rely on the supplier to

submit the drop/add request to the EDC. Significantly, the supplier submitting the

request would be a new supplier that has no knowledge of the terms and conditions of

the customers current supply contract and would have no business reason to act to

protect the customer from any potential ETF. Once the supplier submits the request,

the EDC must complete the switch within three business days. See 52 Pa. Code

§ 57.174 (relating to the time frame requirement). Again, the actions of these two

entities, the new supplier and the EDC, are beyond the customer’s control and their

interests do not necessarily align with that of the customers.

While the regulations do permit an EGS to submit a drop/add request on a date

specified by the customer,20 the customer still has no actual control over whether the

request is submitted on the date requested. This process assumes that residential and

small commercial customers know the utility business practices and regulations enough

to precisely knov when to have the new supplier submit the request, especially when

their time and energy is consumed with daily life activities or with running a small

business. EGSs are at a distinct advantage because the wholesale and retail electric

market is their business and they know how to deal with such markets and how to

mitigate any potential risks caused by customers leaving after the final options notice is

provided.

While an EGS may be subject to financial risk if a customer switches to another

EGS or default service before the end of a contract, we find that the customer is also

subject to financial risk based on the actions of the supplier if a switch does not occur

on the date requested. lfthe supplier submits the request early, the customer is subject

to the ETF which, as pointed out by the OCA and Low Income Advocates, can be

significant. If the supplier submits the request late, the customer may be subject to a

Sec 52 Pa. Code § 57.173 (relating to customer contacts the EGS to request a change in electric
supply service).
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higher price than the price offered by the new supplier or default service. We also find

it significant that the customer has no real recourse against a supplier that does not

submit the request on the date specified by the customer. The only recourse is for the

customer to request that the EGS they left to waive any ETF, which provides no

significant improvement over the existing circumstances. We find that suppliers are

sophisticated enough to be able to hedge against any potential losses that may occur due

to a customer leaving a contract less than 30 days before it ends and should be the ones

that bear that risk, not the residential or small business customer.

We also reject OCA’s suggestion to impose caps on the amount charged by

EGSs for ETFs. While we do have concerns about the perception of the competitive

market caused by large ETF amounts and the resulting impact on consumers

willingness to participate and shop, imposing caps would be a significant change to the

market and one that has not been fully vetted by all the stakeholders. We find that

prohibiting the charging of ETFs after the second options notice is provided to the

customer is more reasonable and balanced in that it protects customers from financial

risk for actions beyond their control and allows EGSs to continue to hedge against

potential losses due to a customer leaving the EGS before a significant portion of the

contract term has lapsed.

Regarding IRRC’s suggestion that the regulation should specify how the reader

can determine whether the Commission has opted to use another successor media

platform, we decline to codify in the regulation how the Commission will make such a

determination or what other types of media platforms will be available in the future as

such information or methods are unknown at this time. With that said, we note that as

with the current www.PaPowerswitch.com, the Commission will use all appropriate

methods and media available at the time of the change to inform customers.
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§ 54.5. Disclosure statement for residential and small business customers

52 Pa. Code § 54.5(c)(1)

We proposed revising this Section to bring the electric rule into alignment with

the natural gas rule at 52 Pa. Code § 62.75(c)( I). This requirement is intended to

ensure that the prices presented to consumers are bundled appropriately to make

“apples-to-apples” comparisons possible. However, we recognized that as we move

forward to an electric market with advanced metering technology, new products and

pricing structures are possible and we invited parties to comment on the need for this

regulation to accommodate these possibilities or, at the least, not to obstruct or be an

obstacle to future innovations.

OCA fully agrees with the Commission’s proposal that generation charges

should be disclosed in a price per kWh format. This will result in an apples-to-apples

price comparison with the PTC and between supplier offers. OCA believes that new

pricing structures will have to fit within this regulation to fully inform the customer and

if there are enrollment fees or monthly fees, these will need to be incorporated and

treated in accordance with § 54.5(cX4). If a flat bill only option is proposed, it also will

need to be treated as a price that changes with usage and show price/kWh at 500, 1000,

and 2000, even though the flat bill is the same for each usage level. OCA at 5, 6.

OCA further notes that the word “product” is an undefined term that may require

clarification from the Commission. OCA notes that if the EGS product” is a pricing

structure such as a time-of-use (TOU) rate, flat bill, or fee that is part of receiving the

electric generation service, then the “product’ should be converted to a cents

per-kilowatt-hour basis and disclosed to the customer since the “product” is part of the

generation service. OCA states that if, however, the product” is a tangible product or a

service such as a home security system, an HVAC maintenance contract, or a smart

thermostat, then these charges should be unbundled from the generation service and

disclosed separately. OCA asserts that these charges are similar to non-basic services
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and must be disclosed to the customer as to their cost impact on the monthly bill. OCA

states, however, that since these “products’ are not a requirement of the generation

service, they may not need to be disclosed on a price per-kilowatt-hour. OCA at 5. 6.

The Low Income Advocates strongly support the proposal to amend § 54.5(c)( I)

to require suppliers to disclose generation charges in actual prices per kilowatt-hour as

it will provide a critically important tool for consumers to conduct an apples-to-apples

comparison of various offers. The Low Income Advocates assert that disclosure of the

kilowatt—hour price will make these complicated pricing structures niore transparent,

enhancing the competitive market. The Low Income Advocates also assert that when a

consumer is harmed by a pricing structure that they do not understand, they are less

likely to engage in the market in the future and are more likely to sway others to follow

their example. The Low Income Advocates state that the requirement will likely allow

suppliers to more clearly translate their innovation into savings that consumers

understand. Low Income Advocates at 9—13.

The Low Income Advocates opine that while suppliers may create offers which

bundle the rate for electricity in various ways to serve specific consumer interests, or

which offer bonuses, rewards, or additional products or services, the commodity sold

remains the same. The Low Income Advocates note that unit pricing, which has been

around since at least the early 1970s, appears in a multitude of other commodity

markets and has not stifled competition or innovation in those markets. They point to,

for example, the grocery store label for orange juice that includes both the total price

and the unit price per ounce, allowing consumers to easily compare products and make

a value judgment about the quantity and brand ofjuice they wish to consume. The Low

Income Advocates assert that the electric generation market is no different: suppliers

are offering the same commodity, electricity, but ultimately the unit price of energy —

per kilowatt-hour — is the critical benchmark allowing consumers to make a value

judgment about an offer they wish to accept. Low Income Advocates at 9—13.
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The CAC believes that the Commission’s proposed requirement will reduce the

likelihood that customers will be misled by low kilowatt hour fees that are often

coupled with high monthly or one—time fees that might not be displayed as prominently

in the materials provided by some marketers. The CAC notes. for example. that an

examination of offers in the PECO service territory on the PAPowerSwitch website

reveals the “lowest” price per kilowatt hour offered to residential customers is a mere

3.88 cents per kWh, as compared to the much higher PECO PTC of 7.09 cents. The

CAC states that the low per kWh rate, however, is coupled with a fixed fee of $29.95

per month. The CAC asserts that it is essential that these types of fees be readily

identified, incorporated into the unit price of energy, and the information provided to

consumers so that they can make intelligent choices for their retail electric service.

CAC at 3,4.

The FTC commends the Commission for focusing on improving customers’

ability to obtain the information they need to make fully informed electricity service

choices. The FTC states that this approach is particularly admirable and economically

significant because it preserves the ability of residential and small commercial

customers to contract with marketers for dynamic pricing rate plans. The FTC asserts

that the proposal thus preserves an important link between wholesale and retail

electricity markets—a link severed by flat rate offers. The FTC states that preserving

this link improves the efficiency and reliability of electricity service in Pennsylvania

and beyond. FTC at 1.

The FTC believes that the challenge for marketers is to develop a reasonable and

truthful way to include the value of non-price elements in making price comparisons.

The FTC notes that a key example is when a marketer’s electricity contract offer

bundles electricity supply with a physical device that can help reduce the customer’s

power use and bills. The FTC further notes that in other instances, the contract may

bundle electricity supply with unrelated services, such as gift cards or entertainment
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discounts, that the customer receives at some point after the supply contract is signed.

The FTC encourages the Commission to allow marketers to explore how best to

incorporate the value of bundled goods or services for purposes of developing accurate

and clear apples-to-apples price comparisons. The FTC asserts that a policy that

requires marketers to value these bundled goods or services at zero does not allow for

an apples-to-apples comparison. FTC at 8, 9.

RESA is concerned that several of the Commission’s proposed revisions

mandating how EGSs are to present their pricing structure to customers will have the

effect of limiting the creative pricing structures that can be developed in the competitive

market. RESA notes that the increasing availability of smart meters provides important

interval level usage data necessary to enable EGSs to develop creative and new

products and services that are already beginning to emerge. Since these new products

and services will not neatly fit within predefined boxes, RESA urges the Commission to

avoid being too restrictive in these regulations such that it stymies this innovation.

RESA asserts that consumers receive the greatest benefit of these inherent drivers when

EGSs are not overly restricted in how they are required to explain their pricing

structures. RESA at 4.

RESA states that the proposed restrictions on pricing presentation would have

the effect of dampening some of the current innovation that is already beginning here in

Pennsylvania. RESA states that flat billed products, for example, charge the customer

the same amount on a monthly basis without regard for the number of kilowatt-hours

used; thus, presenting a price per kilowatt-hour for this type of product is not relevant

for the customer. RESA further states that some time-of-use products are not priced on

a per kilowatt-hour basis but rather have pricing based on usage on certain days (i.e.

“free weekends”). RESA asserts that the expansion of on-site generation also impacts

pricing presentation because pricing can be based on the credit that is applied for on-

site generation. Accordingly, RESA suggests the following modification to
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§ 54.5(c)(l) of the Commission’s proposal: “Generation charges shall be disclosed

according to the actual prices per kilowatt-hour. as applicable.” RESA at 5. 6.

RESA recognizes that one purpose of the proposed language is to align the

regulations with Commission precedent in the “Fixed Means Fixed” Order so that EGSs

include an estimate of gross receipts tax (GRT) in the pricing offered to potential

customers. RESA supports the inclusion of this language in the Commission’s

regulations for residential customers to better broadcast the Commission’s expectations

so that all EGSs are held accountable to the same standard. However, RESA offers that

small business customers may need or want pricing to be shown in a different manner,

for example, in a Request for Proposal process. Therefore, RESA suggests adding the

following language to § 54.5(c)(l) to give EGSs the flexibility to satisfy the specific

requirements of a potential customer: “Generation chares must include an estimate of

all applicable taxes except for State sales tax and county tax, unless the customer

specifically requests a different price presentation.” RESA at 6, 7.

WGL is also concerned that the proposed revision’s mandate for per-kilowatt

hour pricing does not allow for other types of products, such as flat-bill products or

unlimited energy supply products that are growing in popularity among suppliers and

customers. For this reason, WGL submits that the new proposed “per kilowatt-hour”

reference at the end of the first sentence should be removed. WGL asserts that the

current language in the first sentence of* 54.5(c)(l) sufficiently conveys the

requirement for the contract to accurately disclose the actual price of generation

charges, without unduly limiting the availability of price structures that are not based on

a per kWh model. \VGL submits that if the new “per kilowatt hour” language is

retained, then the regulation needs to be expanded to address products that are not based

on per kWh price. WGL proposes that § 54.5(c)( I) be further revised as follows:

34



Generation charges shall be disclosed according to actual
prices per kilowatt hour. if the customer will be billed under
per kilowatt hour price structure. If a customer will not be
billed under a per kilowatt hour price structure. the contract’s
terms must clearly explain the pricinu structure and what the
customer’s price for ueneration charues will be for a uiven
period of time. Generation charges must include an estimate
of all applicable taxes except for State sales tax and county
sales tax.

WGL at 1, 2.

Inspire likewise opines that the proposed requirement, if interpreted strictly and

without exception, will present a substantial obstacle to future and present innovations.

Inspire notes that its subscription energy supply offering is a flat bill product in which

customers are charged the same amount each month—regardless of usage—for the full

term of the contract. Inspire states that this product is tailor—made for each customer.

with Inspire looking at a variety of customer characteristics to generate a monthly

energy supply price for a potential customer. Inspire’s fiat-bill plans are paired with a

loyalty program, which offers generous bill credits to customers who reduce their

consumption. Inspire asserts that few people understand the kWh and, specifically,

what a kWh rate will mean for their ultimate bill. Inspire further asserts that what

customers do understand, and what they care about, is how much they will ultimately

pay each month. Inspire at 2—8.

Inspire insists that a requirement to present the price for an energy product as a

cost per kWh at the point of sale would greatly limit innovation, and ultimately choice,

and if applied strictly and without exception, it could essentially lock market

participants into just two rate structures, fixed and variable. Inspire asserts that the best

way to provide customer choice is to ensure that market rules are not so restrictive that

innovation is stalled and that consumers are not presented with competitive options

simply because suppliers cannot make their products fit within the restrictive rules.
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Accordindy. Inspire urges the Commission to eliminate the cost per kWh requirement

or, in the alternative, clarify its inapplicability to flat—bill and other innovative products.

Inspire at 2—8.

IRRC asks if the term product” should be defined. IRRC at 2.

Discussion

This is one of the more complex issues addressed in this rulemaking—one we

urged stakeholders to comment upon, including a statement from then Vice Chairman

Place specifically inviting comment on the impact of the proposed changes on

sophisticated products made possible by advanced metering.2’ This complexity was

reflected in the thoughtfuL comments. Many of the parties acknowledged the tension

between providing consumers with sufficient information to make informed decisions

and comparisons, while at the same time not restricting innovative new products.

First, we agree with OCA and IRRC that the tent “product” used in these

regulations may be ambiguous. Initially, we note that the purpose of this subchapter “is

to require that electricity providers enable customers to make informed choices

regarding the purchase of electricity services 52 Pa. Code § 54.J(a). Furthentore,

as we have consistently stated, the information provided must be in a form to permit

customers to make an apples-to-apples comparison of all offers for retail electric

service. We recognize that some suppliers may also offer other services or value-added

products with the basic generation service. While these other products and services

may induce consumers to choose that supplier, in the end. the consumer must know

what they are purchasing and what the cost of all the products and services are. With

that said, we agree with the OCA that charges for generation service must be disclosed

See Srate;wnt of lice chairman Antheii G. Place re Ritleniaking Regarding Eleeniciti Generation
Customer Choice, 5. Pa, Code Chapter 54, Docket No. L-2017-2628991 (PubLic Meeting of December
7,2017).
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on a cents-per-kilowatt-hour basis, regardless of how they are structured, which

includes time-of-use rates, flat bills or fees related to that service. We also agree with

the OCA that for tangible products and services that can be provided in a manner that is

distinct and separate from generation service, their costs or charges are to be disclosed

separately. Accordingly, we have replaced the term “product” with the term “offer” or

removed it altogether to eliminate any potential confusion.

Upon careful consideration of the comments, we believe that our original

proposal to require prices to be expressed in a per-kWh rate is sound, while

acknowledging sonic exceptions and the need to provide some additional guidance.

The proposed requirement at § 54.5(c)(1) is fairly straight-forward if a traditional fixed

per-kWh price is offered. We agree with many of the suppliers who argue that this

requirement should only be applicable if the product is priced and presented to the

customer on a per-kWh basis, and we will add language similar to what WGL suggests

clarifying this point. If the product is priced on some other basis than per-kWh, the

supplier is obligated to explain the pricing structure and what the customer charges are.

Importantly. this does not mean that other types of products are necessarily exempt

from calculating and displaying for the customer the per-kWh unit price for different

usage levels, as will be explained later when we discuss our proposed § 54.5(c)(4)

requirements. We find that RESAs suggestion to end this paragraph with a simple “as

applicable” is too broad and vague. We find that more detailed guidance on this point

is needed and prefer a more descriptive revision similar to what WGL offered.

There was no opposition to our proposal that the prices presented to customers

must include all applicable taxes (except for sales tax). The parties agree that tins is

necessary as to allow for “apples-to-apples” comparisons. However, RESA did ask for

language permitting for different pricing presentation upon the customers request.

While we understand that this may be of some use with small business customers, we

find that it is not necessary to include this exception in the regulation. There is nothing
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to prevent a supplier from responding to such a customer request and providing a

different pricing presentation, in addition to the required bundled price presentation.

The regulation sets the minimum standard for what is required to be provided—a

supplier is always free to provide the customer with additional information if desired by

the customer.

52 Pa. Code § 54.5(c)(2)

We proposed revisions that would bring the electric rule into alignment with the

natural gas rule at 52 Pa. Code § 62.75(c)(2)(ii). This requirement is also intended to

provide for full price transparency when an EGS is offering an introductory price

product. To make fully informed decisions in the energy marketplace, it is essential

that a customer fully understands that the product is introductory, and that the customer

know both the introductory price and the price they will be charged after the

introductory period ends.

OCA notes that one of the hallmarks of the Customer Choice Act is that EGSs

provide adequate and accurate customer information to enable customers to make

informed choices. OCA submits that the proposed revision could be strengthened in

several respects. Based on its experience, OCA states that many consumers make

supplier decisions based on oral marketing and may not fully review the written

disclosures that are not available to the customer in a telemarketing sales call. OCA

asserts that even when the disclosure is provided customers ofien wait until a later time,

after the agent has left, to read these materials. While customers have the legal option to

review the multiple page contract terms and are given a three-day right of rescission

without penalty, it is the OCA’s experience that customers rely on the oral presentation.

As a result, the OCA recommends that suppliers be required to make an oral statement

concerning introductory rates and the nature of the rate that will be charged after the

introductory period, as well as include this information in the third-party verification

(TPV) script. OCA at 6—8.
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OCA further agrees that, due to the nature of variable rate contracts, the EGS

should be required to, orally and in writing, state a specific price for the next billing

period after the introductory period. Additionally, the OCA agrees with the

Commission that the length of the introductory period should be disclosed. To

strengthen this provision, the OCA proposes the following modification:

(2) If the price is introductory, the pricint statement, THE
ORAL STATEMENT MADE BY THE SALES AGENT,
AND THE THIRD PARTY VERIFICATION SCRIPT,
must include a statement that the price is an jntroducton’
price, the duration of the introducton’ period and the price
for the first billing cycle after the introductory period.

OCA at 6-8.

The Low Income Advocates support the proposed change. Notwithstanding

their support, to further clarify the applicability of this disclosure, the Low Income

Advocates recommend that the current definition of the term “introductory price” be

modified. Low Income Advocates at 13, 14, 26.

AARP and the CAC support the requirement that marketers offering

“introductory” rates include in their disclosure statements the duration of the

introductory’ period and the price for the first billing cycle after the introductory period.

The CAC asserts that in the absence of such information, customers really have no idea

what they are purchasing. AARP at 3; CAC at 4, 5.

The FTC notes that the NPRM appropriately contains provisions requiring

retailers to make clear whether introductory rates are lower than the rates that will apply

after the introductory period. However, the FTC is concerned that the NPRM may

focus too narrowly on problems with initial price discounting and does not account for

innovations in retail electric marketing likely to involve bundling of price and lion-price

elements. where the non-price elements also provide value to customers. FTC at 8, 9.
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WGL supports the requirement to provide customers with clear information

regarding the duration of the introductory price. WGL, however, is concerned with the

requirement to state a definitive price for the first billing period after the expiration of

the introductory price for products that involve a variable pricing structure following

the introductory price. WGL believes that if a supplier is required to state a specific

price for a billing cycle following the introductory period at the time of contracting, the

supplier will need to build in a risk adder to protect itself against the possibility that

wholesale market prices will increase. Accordingly, instead of requiring a specific

price be disclosed for the billing period following the introductory period, WGL

submits that an EGS should only be required to explain whether the price following the

introductory period will be fixed or variable, and how often the price is subject to

change. WGL submits the following revisions:

If the price is introductory, the pricing statement must include
a statement that the price is an introductory price, provide the
duration of the introductory price, and state whether the price
following the introductory period will be a fixed price or a
variable price. If the price following the introductory period is
fixed. the pricing statement must state what the fixed price
will be. If the price following the introductory period is
variable, the pricing statement must explain the conditions of
variability and limits of variability in accordance with the
remainder of this section 54.5.

WGL at 3,4.

Discussion

There was little opposition voiced by the parties to our proposal, which we will

retain as proposed. We decline to insert the language requested by OCA concerning the

actions and scripting of sales agents. Not all sales transactions involve the use of agents

(direct mail, electronic enrollment. PaPowerSwitch.com, etc.). Requirements for the

actions by and scripting for sales agents are found in our Chapter III supplier

marketing regulations and are beyond the scope of this rulemaking. We note that 52 Pa.
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Code § 111.12 (relating to consumer protection) requires agents to provide accurate and

timely information about products including the rates being offered. Specifically,

52 Pa. Code § II l.12(d)(4) requires a supplier to do the following:

Shall provide accurate and timely information about services
and products being offered. Information includes rates being
offered, contract terms, early termination fees and right of
cancellation and rescission.

In complying with this regulation, an agent would be expected to inform the customer if

the product is introductory in nature when discussing the rates being offered. With that

said, we find that the suggestions provided by OCA are beyond the scope of this

rulemaking.

For this same reason, we reject WGLs suggestion that variable-priced contracts

be exempt from this requirement. While we understand that a variable price will vary,

we established during the 2014 revisions of these rules that even customers on

variable—priced contracts must at least know what their initial price will be. While a

variable price is established using the stated conditions of variability, as will be

discussed later, the customer must at least know the first month’s price under those

stated conditions before entering into the agreement.

52 Pa. Code § 54.5(c)(3)

We proposed a revision to clarify that a variable pricing statement is only

necessary if the product is a variable-priced product. There was no opposition to this

proposal. Accordingly, we have adopted it.

52 Pa. Code § 54.5(c)(3)(i)

This proposed addition reflects a long-standing similar requirement in the

analogous natural gas rule at 52 Pa. Code § 62.75(c)(2)(i). The intent of this proposed
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amendment is to provide greater transparency with variable—priced products. allowing

the potential consumer to make a better-informed decision.

OCA agrees that this proposed revision reflects the NGS rules but submits that

the proposed revision could be improved by requiring the EGS to give an example of

how its prices will be calculated using its disclosed pricing methodology by providing a

price disclosure for a recent month. OCA suggests that suppliers be required to provide

full terms and conditions for all their products on their websites. and once new

disclosures are in place, the new disclosures should be sent to all existing customers.

OCA asserts that this would enhance transparency and provide the customer with an

explanation of how prices are determined during the billing period. Accordingly, the

OCA submits the proposed modification:

[(2) The] (3) If the price is variable, the variable pricing
statement must include:

(i) Conditions of variability (state on what basis prices
will vary) including the EGS’s specific prescribed variable
pricin2 methodolotLv AND AN EXAMPLE OF HOW THE
EGS’S PRICES V/ILL BE CALCULATED USING ITS
DISCLOSED PRICING METHODOLOGY AND
RELYING ON THE MOST RECENT MONTH’S DATA.

(ii) Limits on price variability:

(A) If there is a limit on price variability, such as a
specific price cap, a maximum percentage increase in price
between billing cycles or minimum/maximum charges per
kilowatt-hour for electricity during the term of the contract,
the EGS shall clearly explain the applicable limits AND
THAT THE PRICE CAN CHANGE EACH BILLING
PERIOD.

(B) If there is not a limit on price variability, the EGS
shall clearly and conspicuously state that there is not a limit
on how much the price may change from one billing cycle
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to the next AND THAT THE PRICE CAN CHANGE
EACH BILLING PERIOD.

OCA at 8, 9.

The Low Income Advocates and AARP support requiring additional information

in the variable pricing statement, as it will promote pricing transparency and will better

inform consumers about the terms and conditions of a variable price offer. The Low

Income Advocates assert that variable prices can be subject to extreme volatility and,

unless they are subject to a price ceiling, can be particularly dangerous for vulnerable

low and fixed-income consumers unable to absorb an unexpected price hike.

Accordingly, the Low Income Advocates state that it is critical that consumers be

equipped with tools to both understand and respond to price spikes to avoid excessive

charges for electricity. Low Income Advocates at 15, AARP at 3-4.

The CAC also supports the Commission proposal at § 54.5(c)(3) that requires

marketers who offer variable price products to disclose their specific prescribed

variable pricing methodology. The CAC asserts that the proposal would impose some

discipline on marketers and some protection for consumers by requiring the marketer to

specify the formula or factors that the marketer will follow in implementing variable

rate changes. CAC at 4—5.

The FTC commends these provisions as they preserve the ability of customers to

contract for variable pricing services and do so without adding potentially crippling

disclosure or notification requirements. The FTC is particularly interested in preserving

the subset of variable price offers that entail dynamic prices—the kind of pricing that

links short—term variations in retail prices to short—term variations in wholesale market

prices. FTC at 4.
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RESA notes that pricing is complicated and each EGS factors different

components into determining the final price that it offers customers. RESA asserts that

describing these complex calculations in a meaningful way for customers would be

extremely difficult. Moreover, RESA states that EGSs view their pricing

methodologies as trade secrets. While RESA recognizes the Commission’s desire to

provide the customer with useful information about how a specific EGS variable

product will be priced, RESA does not interpret the Commission’s proposal as requiring

EGSs to provide their confidential, complex pricing calculations to customers.

Accordingly, RESA states that the language as proposed appears to provide EGSs the

appropriate flexibility to determine how to balance their need to keep confidential their

pricing methodology with the Commission’s goal of providing customers information

about the basis upon which their variable price is subject to change. However, RESA

would not support the creation of either: (I) a new obligation to disclose specific

pricing calculations; or (2) a new affirmative obligation on EGSs to notify customers of

when and how they will receive notification of price changes. RESA at 10—12.

WGL understands the Commission’s goal of providing greater transparency to

allow customers to make better informed decisions. WGL states that it will be difficult

for an EGS to articulate a specific prescribed variable pricing methodology for variable

price electricity products. WGL asserts that EGSs can, and should, be able to provide a

list of factors that will be considered in establishing a variable retail price. WGL

submits that the language in this rule should be modified to read as follows:

“Conditions of variability (state on what basis prices will vary), includinc. the factors

that the EGS will rely upon to establish the variable price.” WGL at 4—5.

Inspire disagrees that the proposed change will advance transparency and more

informed decision making and instead believes that this change will likely undercut

those interests and create greater confrsion. Inspire asserts that energy pricing is

inherently complex with many factors impacting pricing, including PTh4 market

44



conditions, such as, locational marginal prices, capacity and ancillary services charges,

customer cost to serve, transmission and distribution costs; weather; fees associated

with the use of financial instruments to reduce price volatility; and taxes. Inspire insists

that what a consumer considering a variable rate product must understand is that the

rate can change. Inspire avers that further disclosures with detailed technical

discussions of price setting methodologies, or complex formulas, only serve to distract

from this core piece of information. Inspire at 8—9.

IRRC asks if thc requirements in § 54.5(c)(3)(ii)(A) and (c)( Ii) relating to price

variability are duplicative. Ifso. IRRC requests that they should be combined into one

requirement. IRRC at 2.

Discussion

As is apparent from the comments, providing potential customers with the

information they need about a variable-priced product in an understandable manner is a

challenging task. The components that make-up electricity prices are many and

complex. and the types of variable products that consumers may be offered can be

diverse. Our objective has been to provide potential customers with the information

they need in a useful and understandable format while not being so restrictive that we

inappropriately limit the ability of suppliers to offer such products. The FTC notes the

importance of variable and dynamically-priced products and urges the Commission to

avoid potentially crippling disclosure requirements that discourage such offerings. At

the same time, the advocates urge us to require suppliers to be as descriptive as

possible, with some requesting that specific rate calculation formulas be required. We

believe there is a reasonable middle-ground here that can accomplish our objectives.

We reject requiring suppliers to provide a specific rate calculation formula for

several reasons. We agree with RESA that these formulae could be considered

proprietary’ and thus not appropriate for public disclosure. We also agree with RESA,
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WGL and Inspire that such formulae would likely be too complex and include

components that consumers do not understand, which is contrary to the intent of the

regulation. However, we agree with WGL that suppliers should be able to provide a list

of factors that will be considered in establishing the price and have added this to the

regulation.

OCA asks us to require the supplier to give an example of how the price will be

calculated and to give an example of the outcome. We note that our regulations at

subsection (iii) of this rule requires the supplier to provide the price to be charged, per

kilowatt-hour, for the first billing cycle of generation service. This price should reflect

the outcome of any variable pricing methodology. Further, subsection (14), which will

be discussed in detail below, requires that the supplier make available a price-history of

the variable product they are selling. We find that these two provisions are sufficient in

demonstrating to the potential customer what the price has looked like in the past and

what their price ‘viii be at the start of the product period. Accordingly, we decline to

adopt OCA’s suggestion. We also decline to adopt OCA’s suggestion that we impose

the new regulatory requirements of this section upon contracts entered into prior to the

effective date of these regulations. However, we agree with OCA that the subsections

addressing the limits on price variability should include an important reminder to the

customer that “the price can change each billing period” and that this must be disclosed

in a larger font type to increase its prominence. Accordingly, we have added language

to subsections (ii)(A) and (ii)(B) requiring this reminder.

Regarding IRRC’s question asking if the provisions of this section are

duplicative of the requirements at (c)( II). we do not view these two requirements as

duplicative. Subsection (c)(3) addresses the content—what must be disclosed.

Subsection (c)( II) concerns formatting—that this information must be in a larger font

size.
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52 Pa. Code § 54.5(c)(3)(iv)

We proposed a revision intended to bring the electric rule into alignment with

the natural gas rule at 52 Pa. Code § 62.75(c)(2)(iv). We also noted that while this

requirement is not in the current electric disclosure rule, it has been in the electric

contract summary since 2014. This requirement is intended to let the potential

customer know when and how they will be informed of their variable-price changes.

For example, if the customer will not be informed of the price until the time of billing,

the EGS must disclose this. Or if advanced notice of price changes will be provided,

the EGS must disclose the timeframe of those notices and how they are delivered (U.S.

mail, electronically, etc.).

The OCA and the Low Income Advocates suggest that 54.5(c)(3)(iv) provide

that a price change notice will be provided before the new price is charged to the

consumer. The OCA and the Low Income Advocates assert that without information

about what price is being charged, the consumer cannot make informed decisions about

their energy use or about whether a new price plan or supplier is needed. The OCA

submits the following changes to § 54.5(c)(3)(iv) for the CommissionTh consideration:

(iv) A STATEMENT dcscription of when the customer will
receive notification of price changes. SUCH
NOTIFICATION SHALL BE AT LEAST 10 DAYS
BEFORE SUCH PRICE CHANGE GOES INTO EFFECT.

The Low Income Advocates offer the following language (in bold):

A description of when and how the customer will receive
notification of price changes. At a minimum, an EGS must
provide customers with notice of changes to a variable
rate price at least three days in advance of a price change
if the price change is based on usage, temperature, and
other factors that are not immediately apparent to the
EGS at the start of the contract. If the changes to the
variable rate price are scheduled or predetermined, an
EGS must provide the customer with notice of the
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proposed changes at least 30 days prior to the effective
date of the change.

OCA at 9—10; Low Income Advocates at 16, 26.

The FTC agrees that customers should be informed about how and when they

will be notified about price changes for variable price offers and they suggest adding a

provision under which sellers can refer customers to publicly available indices of

electricity prices if such indices are key factors in determining power bills. The FTC

further encourages the Commission to accommodate retailer experimentation regarding

variable rate plan disclosures. The FTC asserts that restrictions on disclosures that do

not permit customers to make an apples—to—apples price comparison could harm

customers by dissuading them from accepting variable price offers that increase their

ability to reduce their bills. FTC at 7.

RESA does not interpret the Commission’s proposal to create a new affirmative

obligation on EGSs to provide customers advance notice of price changes for variable

contracts. Rather, RESA understands this proposal to affirmatively obligate the EGS

offering a variable price and voluntarily agreeing to provide notification of price

changes to disclose to the customer how such notification will be provided; for

example, an EGS could state that the change will be reflected on the next monthly bill

the customer receives. RESA does not oppose this revision based on these

assumptions. RESA at 11.

Discussion

While we disagree with the FTC about referring customers to publicly available

indices of electricity prices out of a concern that electricity pricing is too complex to

make any such indices of any use to residential and small business customers, we do

agree with the FTC that we need to allow for flexibility and accommodate

experimentation as we move into the advanced-metering era. Accordingly, we find

OCA’s and the Low Income Advocate’s suggestion that we always require advanced
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notice of price changes too restrictive. For some products linked to spot-market or

real-time pricing, advanced notice of price changes may not be possible and such a

requirement would in effect ban these products. We find that it is important that the

customer be told tip—front in both the disclosure and in the contract summary that the

price may change each billing cycle, if indeed that is the case. Based on this tinding,

and in response to the understandable concerns of OCA and the Low Income

Advocates, we added language to § 54.5(c)(3)(iv) making it a requirement that if the

customer is not going to know their price until the time of billing, not only must that be

disclosed, it must be disclosed in a larger font size as to increase its prominence.

52 Pa. Code § 54,5(c)(4)

This proposed addition was intended to make the longstanding requirements at

52 Pa. Code § 54.7 more visible and cffective. Stakeholders have noted that these

requirements are often overlooked because they are not found or referenced in the

disclosure rules. This requirement is intended to enable consumers to compare supplier

offers on an “apples-to-apples” basis, especially when non-volumetric charges, such as

monthly fees or one-time fees, are involved. We invited parties to comment on the

need for this regulation to accommodate an evolving electric marketplace where new

products and pricing structures are likely. Specifically, we proposed the following:

If the unit price changes based on customer usage or if the
product includes fees in addition to the unit price, the price
per kWh shall factor in all costs associated with the rate
charged to the customer and show the average price per kWh
for usages of 500, 1,000 and 2,000 kWh of electricity in a
table format.

The OCA agrees that this requirement provides an apples-to-apples comparison,

especially when one-time or monthly fees are involved. OCA asserts that providing the

customer with all the costs associated with the rate in a table format based on usage

levels provides more transparency to the customer and allows the customer to make
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inforned choices Regarding the flat bill option, if permitted, OCA asserts that the flat

bill will have to be treated under § 54.5(c)(4) as a price that changes with usage. For

products that are separately charged and not required to receive generation service,

OCA asks that the price of these separately charged non-generation products be

disclosed both on a total charge basis and as a monthly impact to the bill. If a product

is bundled with generation service and is required to receive generation service,

however, OCA states that the price of the product should be disclosed on a price per

kWh basis. OCA at 10.

The Low Income Advocates strongly support this proposed change, as it will

allow for an honest and transparent comparison of EGS offers. The Low Income

Advocates assert that inconsistent fee structures have confounded many consumers

attempting to participate in the marketplace. The Low Income Advocates believe that

clear and transparent disclosure of the price per kWh based on various consumption

levels is critical to allow consumers to accurately compare offers and make value

judgments about product offerings. Low Income Advocates at 9—13, 17—IS.

AARP notes that customers who wish to shop for electricity in Pennsylvania

have long been advised by the PUC and other consumer educators to look to the “Price

to Compare” as a starting point, but that the Price to Compare has not always given

consumers the full cost of switching to another retail marketer. AARP believes that the

proposed requirement will reduce the likelihood that customers will be misled by low

kilowatt hour fees that often mask high monthly or one-time fees charged by some

retail marketers. AARP at 3.

The FTC agrees with the proposal to require offers that include non-volumetric

charges to continue to disclose the total billing amounts corresponding to different

consumption levels. To help ensure that customers understand the implications of non-

volumetric charges, the FTC suggests that an additional or alternative approach could
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be to classify offers that include non—volumetric charges as variable rate plans. in which

the average net per-unit price varies based on the level of consumption. FTC at 10.

RESA supports moving this requirement (to the extent it is applicable) into

§ 54.5(c) because this is where the Commission sets forth all the required information

and language EGSs are expected to include in their customer contracts. RESA argues

that the addition of the term “actual” to describe usage will provide clarity that the

requirement does not apply to customized products which may be quoted based on

historical usage data. Reorganizing the sentence to reference fees in the context of the

requirement to display “all costs,” provides additional clarity that the table is expected

to factor in the usage costs plus included fees. RESA suggests the addition of the term

“actual’ in the text as follows:

Section 54.5(c)(4): If the unit price changes based on actual
customer usage or if the product include fees in addition to
the unit price, the price per k\Vh shall factor in all costs
associated with the rate charged to the customer including
any fees and show the average price per kWh for usages of
500, 1,000 and 2.000 kWh of electricity in a table format.

RESA asserts that limiting the requirement to display the usage table for

products where the unit price (plus any fees) changes based on actual customer usage is

important to ensure that the regulation does not constrain the ability of EGSs to develop

new products and services with appropriate pricing structures that are not based on

usage. RESA asserts that as EGSs strive to innovate pricing structures and products,

they also endeavor to determine the most consumer-friendly way to present their

product and pricing information to consumers. RESA suggests that overly restrictive

regulations that constrain the creativity of EGSs in presenting their pricing and products

should be avoided. RESA 8—9.
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NEMA agrees that the Commission should be mindful of avoiding rules that

prevent innovative products from being offered and prevent the benefits of advanced

metering from being realized by consumers. Given the very nascent state of market

development with respect to time variant rates for mass market consumers, and the

potential for rigid disclosure requirements to hamper product development and

availability, NEMA asserts that it is appropriate to expressly exempt time variant

products from the disclosure requirement. NEMA at 4—5.

Inspire fears that the proposed requirement, if interpreted strictly and without

exception, will present a substantial obstacle to future and present innovations. Inspire

asserts that few people understand the kwh, and specifically, what a kWh rate will

mean for their ultimate bill. Inspire posits that what customers do understand, and what

they care about, is how much they will ultimately pay each month. Inspire insists that a

requirement to present the price for an energy product as a cost per kWh at the point of

sale would greatly limit innovation, and ultimately choice — and if applied strictly and

without exception, could essentially lock market participants into just two rate

structures, fixed and variable. Accordingly, Inspire urges the commission to eliminate

the cost per kWh requirement or, in the alternative, clarify its inapplicability to fiat—bill

and other innovative products. Inspire at 2—S.

IRRC suggests that the term “product’ used in § 54.5(c)(4) and (14)0) should be

defined. IRRC at 2.

Discussion

As we discussed earlier relative to subsection (c)(1). how to present pricing is

one of the more complex issues we must address and one that stakeholders offered

diverse and engaging comments upon. The challenge once again is to provide potential

customers with the information they need to make informed decisions and to

comparison-shop, while not being so restrictive that we inadvertently ban new and
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innovative products made possible by advanced metering. Once again, after carefully

considering the comments, we believe there is a way to balance these interests and

make this regulation both effective but not overly prescriptive. We find that our

original proposal is basically sound but acknowledge that some refinements and

additional guidance is needed.

We agree with OCA and the Low Income Advocates that this requirement

should apply if one-time or monthly fees are involved and agree with RESA that

additional language should be added to the regulation to make this clear. We also agree

with OCA that this requirement should apply to “fiat bill” products (products where a

customer is billed a flat monthly, pre-disclosed amount regardless of usage). For such

products, the supplier should provide the “flat bill’ amount under subsection (c)( 1), and

what that works out to be on a per-kWh basis for subsection (c)(4). We see no reason

why this cannot be done and reject arguments that this would inhibit or prohibit such

products. To the contrary. this should allow suppliers to highlight the advantages of

such products and, again, allows thc potential customer to comparison shop. We will

also insert language clarifying that if the product also has an introductory component

(see subsection (c)(2)), a table must be included showing the introductory pricing

information and a separate table displaying the pricing that applies after the

introductory period expires.

However, we agree with NEMA and RESA that not all pricing structures will fit

this regulation. Dynamic, time-of-use products, where the amount of the customers

monthly bill will be determined in part by when they used the service, will be difficult if

not impossible to accurately project in advance. These types of products could become

increasingly common as advanced metering becomes ubiquitous and new technologies

(e.g. electric vehicles) increase the need and demand for such products.
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At this time, no one really’ knows all the types of dynamic, time-of-use products

that will be offered or what they will look like. This means flexibility is needed when

crafting this regulation. We revised our proposal to create an exception for

dynamic/time-of-use products — suppliers will not be expected to provide per kWh

prices for three different usage levels. However, we also inserted new language

directing suppliers to present time—of—use pricing information in a table format that

displays what the “times” are and what the applicable per kWh rate is for the specified

times. If the rate for such is variable, the supplier shall display in the table the first

month’s initial pricing levels (see subsection (c)(3)(iii)) and a notation that the prices

displayed are initial prices only.

We acknowledge that it is possible there could be products in the future that do

not fit neatly into any of the requirements. In such instances, we expect suppliers to

make a good-faith effort to provide adequate information to potential customers so they

can make informed decisions and comparison shop. We advise suppliers to contact

Commission staff for guidance when encountering such situations. We also remind

suppliers of the Standards of conduct and disclosure for licensees at 52 Pa. Code

§ 54.43(l):

To protect consumers of this Commonwealth, licensees shall
adhere to the following principles in the provision of electric
generation service:

(1) A licensee shall provide accurate information about
their electric generation services using plain language and
common terms in communications with consumers. When
new terms are used. the terms shall be defined again using
plain language. Information shall be provided in a format that
enables customers to compare the various electric generation
services offered and the prices charged for each type of
sen’ice.
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We further note the requirements in our Chapter 111 supplier marketing

regulations, specifically, 52 Pa. Code § 111.12(4) and (5) that require suppliers:

(4) Shall provide accurate and timely information about
services and products being offered. Information includes
rates being offered, contract terms, early termination fees and
right of cancellation and rescission.

(5) Shall ensure that product or service offerings made by a
supplier contain information, verbally or written, in plain
language designed to be understood by the customer. This
includes providin written information to the customer in a
language which the suppliers representative has had
substantive discussions with the customer or in which a
contract is negotiated.

Regarding the request by IRRC to define the term “product” used in § 54.5(c)(4)

and (14)(i). we will revise the language in § 54.5(c)(4) to reference the mffer” in place

of the term “product’S as that makes it clear that the rule relates to whatever it is the

EGS is offering to the customer. Rather than attempting to develop a definition for

product that encompasses all current and potential future product offerings, the

Commission finds that simply’ referring to whatever the EGS is offering avoids any

need for interpretation and avoids confusion.

52 Pa. Code § 54.5(c)(6)

As we did with the analogous natural gas rule and in the interest of plain

language, when describing how many months/years a contract is in effect, we proposed

replacing the words “length” and term” with “duration.” We note that “term” can be

particularly confusing because in addition to describing “duration” it can be used more

generally to discuss all contract provisions, i.e. “terms and conditions.”
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Discussion

No party opposed this proposal, which we will retain in the interest of clarity and

plain language.

52 Pa. Code § 54.5(c)(9)

As we did with the natural gas disclosure, we proposed removing all unnecessary

references to the utility from the EGS disclosure statement. At the time these

regulations were promulgated, the EDCs had robust consumer education programs and

were expected to play a key role in informing consumers about the competitive market.

At this time, it is unnecessary to require a display of EDC information on EGS

documents, as this may invite customer confusion and even the risk of creating a false

impression that the EGS is “affiliated with” or “partnering with the EDC.

Duquesne Light generally supports the proposed removal of unnecessary

references to the EDCs in the disclosure statement as eliminating customer confusion

about the role played by EDCs and EGSs is important. However. Duquesne notes that

52.5(c)(9). refers to the default service provider — an EDC and that while EDCs

currently serve in this role, there is no guarantee that EDCs will always be default

service providers. Because of this, Duquesne believes that this information should

remain. In addition, Duquesne believes there is still a purpose for having EDC

information as part of the EGS Contract Summary, since the summary’s goal is to

provide, in an easy-to-read, one-page document, the most important terms of the

disclosure statement.

While Duquesne acknowledges that in 2016 the Commission removed the

reference to NGDCs as part of the NGS contract summary, Duquesne points out that

there is no requirement that the format of NGS and EGS disclosure statements be

identical. Duquesne at 5—7.
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The OCA agrees with the Commission that prominent display of EDC

information on EGS documents could create the false impression that the EGS is

affiliated with or partnered with the EDC. The OCA reports receiving customer

complaints regarding alleged EGS claims of partnership with the EDC and removing

the requirement that the EGS list the EDCs name and telephone number in a prominent

position is a step forward in reducing customer confusion. The OCA notes, however,

that customers will still require information about their EDC and the availability of

default service and that retaining limited information about the EDC in a less prominent

and less confusing manner may still be necessary. OCA at 10—Il.

While the Low Income Advocates understand that the Commission’s proposal

was made with the well—intentioned goal of eliminating consumer confusion, they

oppose the removal of information about thc EDC and available universal service

programming from the disclosure statement. In addition, they believe that further

modifications are necessary to ensure that consumers are appropriately informed of the

continued role of the EDC. the Commission. and the OCA. as well as the consumers

right to file a complaint with the Commission. The Low Income Advocates assert that

the elimination of the contact information will only serve to further obscure the

connection between the EDC and the EGS. The Low Income Advocates recommend

requiring suppliers to include a statement in the disclosure that the EDC will remain the

point of contact for quality of service, billing, collections, and termination questions,

along with the contact information for the EDC. Accordingly, the Low Income

Advocates offer the following revisions:

(9) The name and telephone number of the default service
provider, along with a statement informing the customer
that entering into a contract with an EGS does not end
their relationship with the EDC, and that the EDC will
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remain the primary contact for credit and collections,
service termination, and service quality issues.

Low Income Advocates at 18—21, 27.

The CAC urges the Commission to reconsider the proposals that would remove

necessary information regarding consumers’ EDC and default service provider. The

CAC understands that the PUC desires to eliminate consumer confusion and that this is

an appropriate and admirable goal that the CAC generally supports. However, the CAC

is concerned that elimination of information about the EDC and available universal

service programming from the disclosure statement may create more confusion than it

eliminates. The CAC recommends that the PUC revise the language to disclose EDC

contact information and require the EGS to state that the customer should continue to

contact the EDC for quality of service, billing, collections, termination, and universal

service questions. CAC at 5—7.

Inspire supports the removal of requirements that suppliers prominently display

EDC information on the disclosure statement. Inspire notes that it works hard to build a

unique brand identity, distinct from any local utility. Requirements to feature EDC

information on Inspire documents can cause confusion and undermine their efforts to

foster a strong, personal relationship with its customers. Inspire at 10.

Discussion

While we understand the concerns expressed by some parties with the

Commission’s proposal to remove EDC information from the disclosure, we agree with

Inspire that such a requirement is no longer needed and no longer appropriate. The

disclosure is an agreement between the supplier and the potential customer—the EDC

is not a party to this agreement and repeatedly naming the EDC in the disclosure simply

invites confusion and possible allegations of supplier misrepresentation. We shall, as
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we did with the analogous natural gas rule, remove references to the utility from the

disclosure and the contract summary.

We also reject the Low Income Advocates’ request that potential supplier

customers be told that the EDC remains responsible for billing and collections because

this is not always the case. While most residential and small business customers

continue to be billed by the EDC for all services, including the supplier charges through

the utility-consolidated bill, and continue to pay only the EDC, suppliers are free to

render their own, separate bills and to collect directly’ from the customer their own

charges.

52 Pa. Code § 54.5(c)(1I)

We proposed revisions intended to bring the electric rule into alignment with the

natural gas rule at 52 Pa. Code § 62.75(c)(9). This proposed revision was intended to

provide full transparency concerning the potential customer’s exposure to penalties and

fees. Complex penalty or fee formulas with unspecified or unknown components may

make it difficult for customers to arrive at informed decisions about generation choices.

In addition to early termination fees, this requirement is intended to ensure the

disclosure of other fees, including non-volumetric charges such as monthly fees or

one-time fees. We invited panics to comment on the sufficiency of this regulation in

the context of an evolving electric marketplace where new products and pricing

structures are likely.

The OCA submits that the proposed revision should be strengthened to ensure

that the customer is fully informed. Specifically, the OCA suggests that the supplier

should be required to give an example of how the penalty or fee structure would be

implemented and should be prepared to accurately describe these fees, how they are

calculated, and provide the same example in their sales presentations. The OCA also
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recommends that the Commission specify a type size of no less than 12-point font. The

OCA proposed the following:

[(10)] Ufl An explanation of limits on price variability,
penalties, fees or exceptions, printed in type size larger than
the type size appearing in the terms of service BUT NO LESS
THAN 12 POINT AND AN ORAL EXPLANATION OF
THE EXISTENCE OF A PENALTY OR FEE IN THE
CONTRACT’S TERMS AND CONDITIONS. Penalties and
fees shall be disclosed in actual dollars or a specific method
for determininz the actual dollars shall be disclosed WITH
AN EXAMPLE OF THE CALCULATION. This explanation
shall include a statement advisiniz the customer that the
customer will not be subject to any penalty or fee if the
customer terminates the contract at any time between the date
the initial notice required in * 54. 10 (relatimz to notice of
contract expiration or change in terms for residential and
small business customers) is issued and the expiration of the
fixed duration contract.

OCAat 11—12.

The Low Income Advocates strongly support this disclosure as they believe

consumers are growing increasingly frustrated at the additional fees and penalties levied

against them. The Low Income Advocates assert that providing increased transparency

about fees and penalties is critical and will help consumers gain confidence that they

will not face surprise fees and penalties that they may be unable to afford. Low Income

Advocates at 21—22.

Discussion

We decline to adopt OCA’s suggested language regarding requirements for sales

agents as we find that this type of requirement is more appropriate for the

Cornmissio&s Chapter Ill supplier marketing regulations. We also note that not all

supplier enrollments involve an agent. Further, an example calculation should not be

necessary if the fee is expressed in dollar terms or the result of a simple formula, which

is the point of the revisions we are adopting. However, we agree with OCA in that not
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only should penalty language be in a larger font, we should specify that at a minimum,

it should be 12-point font. As the Low Income Advocates point out, these types of fees

can be a source of consumer frustration and complaint, thus making their disclosure as

prominent as possible using a larger font is crucial. Accordingly, we have added

Language requiring that fees and penaLties be disclosed in font that is not less than 12-

point font. Specifically, we revised the first sentence as follows: “An explanation of

limits on price variability, penalties, fees or exceptions, printed in type size larger than

the type size appearing in the terms of service, but not less than 12-point font.”

52 Pa. Code § 54.5(c)(12) and (13) (Current)

As discussed above, we proposed to remove all unnecessary references to the

utility from the EGS disclosure statement. Including universal service program

information in the EGS disclosure risks the customer thinking that these programs are

operated or provided by EGSs when they are not.

OCA argues that, given the essential nature of low-income programs. the

djscosure statement should inform and educate the customer as to the existence of the

low-income programs. The OCA submits that the EGS disclosure statement should

include the following language:

Pennsylvania utilities offer universal service programs that
help low-income customers. Call the number on your utility
bill or the Pennsylvania Public Utility Commission for more
in form atio n.

OCAat 12—13.

Likewise, the Low Income Advocates offer a similar revision for the same

reasons as OCA:

(13) The name and telephone number for universal service
program information, along with a statement that informs
the customer that low income consumers may be eligible

61



for utility assistance programs that are provided by the
EDC.

The Low Income Advocates argue that information about universal service

programming is critically important and should not be removed from die disclosure

statement. Low Income Advocates 17—20.

Discussion

Again, in endeavoring to minimize the chance of misrepresentation and customer

confusion between the role of the EDC and the EGS, we will maintain our proposal to

eliminate references to the EDC in the EGSs disclosure. While we understand the Low

Income Advocates’ and CAC’s desire to include universal service information in the

disclosure, we find that this would again cause confusion by implying that the supplier

has a universal service program or is responsible for universal service in some manner.

This is not the case. The EDC is solely and entirely responsible for universal service

programs. Tius includes promoting the programs and informing customers of their

availability — a task for which the EDC can recover all associated costs via utility rates.

We further find that it is inappropriate to require suppliers to also promote and inform

customers of the availability the EDC universal service program as they are ill equipped

to educate customers on the particulars of each EDC program. Accordingly, we decline

to adopt the changes suggested by the (‘AC and the Low Income Advocates.

52 Pa. Code § 54.5(c)(13) (New)

This proposed revision was intended to bring the electric rule into alignment

with the natural gas rule at 52 Pa. Code § 62.75(c)( II). Both the Commission’s electric

shopping website, www.PaPowerSwitch.com, and the OCA’s website.

www.oca.state.pa.us. include helpful consumer education information along with access

to supplier offers. We proposed incLuding a reference to these websites to provide

another option, in addition to the Commission’s phone number, for consumers to obtain

information.
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While the OCA appreciates the Commission’s efforts, for the sake of clarity, the

OCA recommends that the OCA’s full name be provided as well as the OCA’s

telephone number so that consumers have full information regarding shopping. The

OCA’s proposed modification is as follows:

[(12)] Qj A statement [that directs a customer to the
Commission if the customer is not satisfied after discussing
the terms of sen’ice with the EGSI providiiw that information
about shoppirnz for an electric supplier is available at
www.PaPowerSwitch.com or other successor media platform
as determined by the Commission. by callinu the Commission
at (800) 692-7380 and OR BY CONTACTING THE
OFFICE OF CONSUMER ADVOCATE at (800)-684-6560
OR AT www.oca.state.pa.us.

OCAat 13.

While the Low Income Advocates and the CAC are supportive of including

information about papowerswitch.corn, the Commission, and the OCA, they oppose

elimination of the requirement that consumers be directed to the Commission if the

customer is not satisfied after discussing the terms of service with the EGS as they

believe this will fail to appropriately apprise consumers of their dispute rights. As such,

the Low Income Advocates offer the following revisions:

(12) A statement that directs informs a customer of their
right to file an informal complaint with the Commission
if the customer is not satisfied after discussing the terms of
service with the EGS.

* * * * *

(14) A statement providing that information about shoppinu
for an electric supplier is available at
nvw.PaPowerSwitch.eom or other successor media
platform as determined by the Commission, by calling the
Commission at (800) 692-7380 and at vw.oea.state.pa.us.

Low Income Advocates at 21 and 27; CAC at 5—7.
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Discussion

We reject OCA’s, CAC’s and the Low Income Advocates’ request that we retain

the language directing consumers to contact the PVC if they are not satisfied with a

supplier disclosure. The first option a potential customer should exercise if unhappy

with what they are being offered by a supplier is to reject that supplier and seek other

options they find more satisfying. This is how a competitive market with choice is

supposed to work. However, we recognize that a potential customer may have general

questions or be confused by a disclosure, and we find that our proposed language

directing them to call us and:or access our shopping website and OCAs website is

more inviting than the current language about not being satisfied. A potential customer

does not have to be dissatisfied before seeking answers to their questions. We welcome

opportunities to inform customers of their shopping options and disclosure rules

regardless of customer satisfaction with the offer.

52 Pa. Codc § 54.5(c)(14)(i)

We proposed an addition to reflect the analogous natural gas rule at 52 Pa. Code

§ 62.75(c)(2)(v) which is intended to acknowledge the reality that a price history may

not be available for all products. An example would include a supplier offering a

variable-price product for the first time or a new supplier just entering the market. In

these types of situations, the supplier would be expected to inform the customer that a

price history is not available.

OCA believes that while it is correct that a price history may not be available for

all products, the potential for the misuse of this exemption is significant. The OCA

recommends that the EGS not be allowed to avoid disclosure of historical price

information unless the supplier documents that the variable price being offered is

significantly different from prior offers or cannot be reasonably replicated. The OCA

also proposes that the exemption be limited to (a) a newly licensed supplier that is not

otherwise an affiliate of an existing supplier for a period of 12 months, at which time
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the supplier shall provide the historical pricing information that is available; and (b)

introduction of an EGS product that is materially different from other products offered

by the EGS and any of its affiliates and for which there is no reasonable manner to

present representative historical pricing information. OCA also advises that the

Commission must ensure that a common approved approach is being used to develop

the average price so that proper comparisons can be made. OCA asserts that EGSs

should be required to disclose the highest and lowest price over the past 36 to 60

months that has been charged for the customer’s rate class and service territory to

ensure that customers have more complete information. The OCA proposes the

following changes to proposed Section 54.5(c)(14) to address the issues identified:

A telephone number and Internet address at which a
customer may obtain the previous 24 months’ average
monthly billed prices for that custome(s rate class and EDC
service territory. AND THE HIGHEST AND LOWEST
PRICE BILLED FOR THAT CUSTOMER’S RATE CLASS
AND EDC SERVICE TERRITORY FOR THE PREVIOUS
60 MONTHS. If an EGS has not been providing service in a
rate class and EDC service territory for 24 months OR IS
NEWLY LICENSED AND NOT AFFILIATED WITH AN
EXISTING LICENSED EGS, the EGS shall provide the
average monthly billed prices for the months available to
date. If price history or representative price information is not
available for the product AND THE PRODUCT IS
MATERIALLY DIFFERENT FROM OTHER PRODUCTS
OFFERED BY THE EGS OR ANY OF ITS AFFILIATES,
the EGS shall inform the customer of this fact. IF THE EGS
HAS NOT BEEN PROVIDING SERVICE IN A
CUSTOMER RATE CLASS AND SERVICE TERRITORY
FOR 60 MONTHS, THE EGS SHALL PROVIDE THE
CUSTOMER THE HIGHEST AND LOWEST PRICES AS
SET FORTH BY THE COMMISSION FOR SUCH
PURPOSE.

OCAat 13—15.
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IRRC suggests that the term “product’ used in § 54.S(c)(4) and (14)0) should be

defined. IRRC at 2.

Discussion

We agree with the OCA that our proposed language is too permissive and needs

to be strengthened to minimize the chances of it being circumvented. We will add “and

the offer is materially different from other offers made by the EGS” to clarify that the

offer must be substantially different than other offers by the same EGS to be exempt

from the requirement to provide a pricing history. However, we find that the OCA’s

suggestion to include the products of a//lila/es of the EGS is not appropriate in a

competitive market. We also find that requiring pricing information for 24 months is

sufficient to inform potential customers about the variability of the pricing and possible

seasonal fluctuations.

Regarding the request by IRRC to define the term “product” used in § 54.5(c)(4)

and (14)0), we have revised the language in § 54.5(c)(14)0) as follows: “If price

history or representative price information is not available and the offer is materially

different from other offers made by the EGS, the EGS shall inform the customer of this

fact.’ Eliminating the term product in this context makes it clear that the rule relates to

whatever it is the EGS is offering to the customer. As we stated for § 54.5(c)( I) and

(c)(4). rather than attempting to develop a definition for product that encompasses all

current and potential future product offerings, the Commission finds that simply

referring to whatever the EGS is offering avoids any need for interpretation and avoids

confusion.

52 Pa. Codc § 54.5(c)

We proposed revisions intended to update the regulation by referring to the

correct location where the glossary of terms can be found. We also proposed that basic

charges should be defined to bring this requirement into alignment with the analogous

66



natural gas rule at 52 Pa. Code § 62.75(e). We also proposed replacing the word “bill”

with “disclosure statement” as to correct an apparent error as this section contains

requirements for electric disclosures (requirements for electric bills can be found at

52 Pa. Code § 54.4 (relating to bill format for residential and small business

customers)).

IRRC notes that § 54.3(1 )(ii) requires terminology used in customer

communications to use the terms in accordance with the glossary posted at

www.PaPowerswitch.com or other successor media platform as determined by the

Commission. IRRC suggests that the regulation should specify how the reader can

determine whether the Commission has opted to use another successor media platform.

IRRC at 2.

Discussion

Without any opposition to our proposed language, we will retain the revisions

that we proposed. Regarding IRRCs suggestion that the regulation should specify how

the reader can determine whether the Commission has opted to use another successor

media platform, we decline to codify in the regulation how the Commission will make

such a determination or what other types of media platforms will be available in the

future as such information or methods are unknown at this time. With that said, we

note that as with the current nvw.PaPowerswitch.com, the Commission will use all

appropriate methods and media available at the time of the change to inform customers.

52 Pa. Code § 54.5(g)

We proposed to create two options for disclosure language concerning contract

expiration or change notices—one option for contracts with a fixed duration and a

second option for contracts without a fixed duration, such as a month-to-month

contract. Stakeholders have noted customer confusion can result from having just one

standard statement that may not be applicable to all contracts.
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The OCA recommends that the Commission further define “non—fixed” to

provide additional clarity. The OCA also recommends that the proposed * 54.5(g)

notification language include the time frame that consumers will receive the notices.

Furthermore, the OCA notes that the phrase “whenever we propose to change the terms

of service in any type of contract” could be misleading to consumers, as it suggests that

an EGS can unilaterally change the terms of a contract. The OCA recommends the

following changes to proposed § 54.5(g):

(g)( 1) Disclosure statements shall include the following
customer notification: “If
you have a fixed duration contract approaching the expiration
date, or whcncvcr we proposc to change the tcrm of service
FOR THIS CONTRACT in any type of contract, you will
receive two separate written notifications, THE FIRST
APPROXIMATELY 60 TO 45 DAYS IN ADVANCE AND
THE SECOND 30 DAYS IN ADVANCE OF that prcccdc
either the expiration date or the effective date of the proposed
changes. These notifications will explain your options going
forward.”

(2) Disclosure statements for ANY CONTRACT OTHER
THAN FIXED non fixed duration contracts must include the
following customer notification: Whenever we propose to
change the terms of service FOR THIS CONTRACT in any
type of contract, you will receive two separate written
notifications, THE FIRST APPROXIMATELY 60 TO 45
DAYS IN ADVANCE AND THE SECOND 30 DAYS IN
ADVANCE OF that prcccdc either the expiration date or the
effective date of the proposed changes. These notifications
will explain your options going forward.”

OCAat 15—16.

Duquesne urges the Commission to be mindful of the reading skills of

consumers when mandating specific language. Duquesne believes that the proposed

language is arguably too complex. Duquesne offers the following revisions:
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“If you have a fixed duration contract that will be ending, or
whenever we change the contract, you ‘viii receive two
separate letters before the contract ends or the changes
happen. These letters will explain your options.”

Duquesne offers a similar change to the proposed language in section (2). Duquesne at

8—9.

NEIMA believes that the Commissio&s proposal is reasonable in that it permits

EGSs to improve the clarity and quality of the disclosures that are made to consumers

and should be adopted. WGL asserts that the new language for non-fixed duration

contracts might be confusing, as its references an expiration date. WGL suggests that

the Commission should remove the reference to expiration date and only state that the

customer will receive two separate written notices that precede the effective date of

proposed changes. NEMA at 5; WGL at 5.

Discussion

While there is general support for the concept of creating two different

paragraphs, the commentators offer compelling reasons for revising the language. The

Commission agrees with the OCA and WGL that some of the specific wording needs to

be revised. The Commission also agrees with Duquesne that simpler, less complex

language is appropriate. Further, we think that the EGS should identify itself in these

paragraphs. Accordingly, we included the language suggested by the Commentators

and added a placeholder for the name of the EGS.

52 Pa. Code § 54.5j)

We proposed an additional paragraph to reflect the analogous natural gas rule at

52 Pa. Code § 62.750) concerning contract assignment. We proposed adding the

requirement that if the custome(s contract is assignable, the supplier must disclose this

to the customer. The assignment of contracts from one supplier to another, while not
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common, does occur frequently enough to be a source of some customer confusion.

This requirement is also consistent with the guidance provided by a Commission order

addressing assignment in the electric industry.22 In these guidelines, the Commission

specified that “[amy assignment clause used in a supplier contract must be written in

plain language. be prominently printed and explained fully in ‘terms of service and

disclosure. -

The OCA submits that the EGS should be required to disclose this information at

the time the consumer enters into the agreement and be required to provide the

consumer with written notice if the contract is assigned to another supplier. The OCA

also submits that customers should be permitted to return to default service or select

another supplier without penalty in an assignment circumstance. OCA at 16—17.

The FTC asks that even if the contract terms remain the same, the PUC may

wish to consider mandating an opt—out provision (without early termination penalties) if

the customer is dissatisfied with the new supplier. FTC at 9.

Disc Li SSIO fl

While we agree with OCA that the customer should be given a tirneframe for the

switch to the new supplier, we think providing a specific date is impractical and not

always possible. Instead, we will insert language directing the supplier to provide the

month and year that the assignment can be expected. However, we disagree with OCA

and the FTC that the customer should have an option to reject the assignment. The

Commission has previously determined that contracts are assignable. A customer

objecting to an assignment may file a complaint with the Commission but would have

the burden of proving that the assignment constitutes unreasonable service on the part

22 See Order on the Inter/ni Guidelines Regarding Nonhc’citioii bj an Electric Generation Supplier of
Opeititioiitil Changes Affecting Customer Sen/ce and (‘onnacts, Docket No. M—00960890F00 13
(Order entered August 14, 1998).
235ee kL at Appendix, Guideline (11)(B)(1).
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of the supplier pursuant to 66 Pa.C.S. § 1501.24 Further, by including the assignment

provision in the disclosure as we are doing, the customer is aware of this possibility

prior to accepting the supplier’s service. If the potential customer does not want to

have an assignable contract, they are free not to enter into an agreement with that

supplier.

52 Pa. Code § 54.5(k)

We proposed adding a new paragraph (k) requiring that the disclosure inform the

customer if the EGS intends to obtain customer account and usage information from the

utility. In our experience, many EGSs already include such a provision in their

disclosures. We simply proposed making this a uniform requirement for all disclosures.

Customer privacy and third-party access to information is becoming an increasingly

sensitive issue and we think that making this as transparent as possible is in the best

interest of both consumers and suppliers. We acknowledged that this was a new

proposal and invited all parties to comment on what should be included in such a

provision.

Making this disclosure a uniform requirement increases transparency regarding

customer privacy and is necessary as a matter of Pennsylvania regulations and law and,

as such, the OCA supports this addition but submits that modifications are necessary to

fully address consent issues. Regarding smart meter technology, the Public Utility

Code requires explicit consent to release information to third parties as follows:

(3) Electric distribution companies shall. with customer
consent, make available direct meter access and electronic
access to customer meter data to third parties, including
electric generation suppliers and providers of conservation
and load management services.

66 Pa.C.S. § 2807(fl(3).

24 See 14. at 9—13.
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The OCA submits that heightened specificity and explicit consent is required to

obtain sensitive customer account information from the EDC, such as smart meter data.

The OCA asserts that EGSs should be required to retain this explicit authorization in

the event that questions arise. Additionally the OCA submits that certain types of

account information should not be provided to the EGS, such as payment history. The

OCA proposes the following modifications:

1k) If the EGS intends on obtaining customer account
information from the EDC. the EGS shall inform the
customer OF THE SPECIFIC TYPE what type of information
THAT may be obtained. INCLUDING WHETHER USAGE
DATA the purpose for obtaining this information and inform
the customer that they are consenting by enterini into this
contract. The EGS shall also inform the customer that the
EGS will maintain the confidentiality of a customer’s
personal information including their name. address, telephone
number, electric usae and historic payment information as
required by applicable Commission regulations and federal
and State laws. PAYMENT HISTORY SHALL NOT BE
PRO\’IDED TO THE EGS.

The OCA also submits that the contract summary should include this information as it

is critical to protecting sensitive customer information. OCA at J 7—18,

The Low Income Advocates support this change, as it will better shield

consumers from unwanted, unauthorized, or otherwise inappropriate disclosure of

sensitive personal data. To ensure that the provision has the desired effect, they suggest

two additional modifications. First, they suggest that this notice be in a larger font size,

and perhaps either bolded, underlined or capitalized to draw the consumer’s attention.

They further recommend that the supplier be required to disclose the information it may

seek from an EDC with specificity. The Low Income Advocates assert that information

which the consumer does not wish to share, such as the existence of a Protection From

Abuse Order, prior payment arrangements, or prior participation in an assistance

program should not be included. The Low Income Advocates offer suggested language:
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If the EGS intends on obtaining customer account
information from the EDC. the EGS shall request the
customer’s consent to the EDC disclosure. The EGS must
specifically state the nature of the information requested
along with reason for the request. the ECS shall inform tho
customer what type of information may bc obtained, thc
puqosc for obtaining this information and inform the
customer that they arc consenting by entering into this
contract. The EGS shall also inform the customer that the
EGS will maintain the confidentiality of a customer’s
personal information including their name, address, telephone
number, electric usage and historic payment information as
required by applicable Commission regulations and federal
and Slate laws.

Low Income Advocates at 22—23, 28.

Duquesne suggests that the disclosure also provide, in plain and simple

language, that signing the contract is consent for Ihe EGS to obtain personal

information from the EDC. Duquesne proposes that the EGS disclosure be required to

state that any information obtained for the purposes of providing electric service will

not be provided by EDCs to third parties without the customer’s express consent and

that should the customer’s information be inadvertently released, the customer will be

notified. Duquesne at 9.

RESA supports the Commission’s proposal but recommends additional language

be added to make it clear that the customer is consenting to the release of information

by the EDC to Ihe EGS by entering into the contract with the EGS. RESA asserts that

adding this language will streamline the ability of the EGSs to request and receive

information about their customers from the EDC without the need for additional

paperwork. RESA further asserts that unfettering the ability of EGSs to gain access to

important customer account information will enable EGSs to provide better and more

timely service to their customers and avoid time consuming disputes between Ihe EDCs
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and EGSs regarding whether the EGS has the appropriate customer consent. RESA

recommends the following revisions to the Commission’s proposed new regulation:

Section 54.5(k) If the EGS intends on obtaining customer
account information from the EDC. the EGS shall inform the
customer what type of information may be obtained, the
purpose for obtaining this information and inform the
customer that he or she is they are providinu consenting to
the EDC to release this information by entering into this
contract. The fiGS shall also inform the customer that the
EGS will maintain the confidentiality of a customer’s
personal information including their name, address, telephone
number, electric usage and historic payment information as
required by applicable Commission regulations and federal
and State laws.

RESAat 15—16.

NEMA asserts that it is appropriate to memorialize this requirement in the

regulations, as it has become a standard practice, and to make clear to all

stakeholders—EGS, consumers, utilities—the Commission’s expectations in this

regard. NEMA at 5.

Discussion

No party expressed opposition to the Commission’s proposal, with the

commentators generally supporting the concept that the disclosure should include a

section addressing the EGS’s need to obtain customer data from the EDC and the

customer being informed of this and consenting to such. We agree with OCA and the

Low Income Advocates that just saying ‘type of information” may be too broad.

Accordingly, we have inserted language directing the supplier to be more specific about

the information they intend to obtain from the EDC. We also agree with RESA and

Duquesne that the section should be clearer and explicitly inform the customer that he

or she is consenting to the EDC releasing information to the EGS by entering into the

contract.
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However, we disagree with OCA’s request that customer payment information

never be provided to an EGS. While currently, most residential customers and

suppliers participate in EDC Purchase of Receivables (POR) programs where the

supplier is relieved of billing and collection responsibilities, this may not always be the

case. Further, the Commission has recently ruled, relative to a POR claw-back

program, that suppliers have the right to customer payment data in some circumstances

even while operating under a POR program.25 We also decline OCA’s and the Low

Income Advocates’ request that this information be highlighted in the disclosure and

included in the contract summary. We already require other information be highlighted

in the disclosure and find that highlighting too many things reduces the impact of such

highlighting. While the information disclosure/consent provision is important, in our

opinion this importance does not rise to the same level as information about fees,

penalties, and pricing that can have financial consequences for the customer if

overlooked.

§ 54.7. Marketing/sales activities

When this section was first promulgated in 1997, electric utility rate structures

often featured declining or inclining block rate structures—the unit rate (per kWh)

would vary depending upon the customers usage. It was envisioned back in 1997 that

EGS pricing structures might reflect similar rate structures. This regulation was created

to inform consumers of how their supplier unit price would change depending upon

their usage.

Since then, electric utility rate structures have been simplified, including the

elimination of most block rate structures. See 52 Pa. Code § 69.1810 (relating to retail

See Opinion and Outer Re Petition ofMetropohtan Edison Counpcznvfbr Approval ofa Default
Service Program fbi the Period Beginning June 1, 2019 through May 31, 2023, c/cd., Docket Nos.
P-20 17-2637855, et ci. (Opinion and Order entered Sept. 4, 2018).
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rate design).26 As a result, EGSs offering block pricing structures are relatively rare,

meaning that this regulation has become outdated. We proposed to update this

regulation by clarifying that it is only effective if the supplier is offering a product

where the unit price changes depending upon the customer’s usage or if the supplier is

charging a fee, such as a monthly customer service charge, in addition to the unit price.

In these situations, this regulation provides important information that allows the

customer to make an “apples-to-apples” comparison to another supplier’s offer. We

also proposed to simplify the rule by eliminating the separate requirements for fixed

and variable prices as the proposed amendment applies the same rule regardless of

whether the product is fixed or variable.

The OCA supports this revision and asserts that requiring usage tables only if a

supplier offers a product where the unit price changes depending on the customer’s

usage or if the supplier charges a monthly fee is reasonable. The Low Income

Advocates support these revisions, as they will better align required marketing and sales

activities with the requirements for the disclosure statement. OCA at 18—19; Low

Income Advocates at 23—24.

The FTC applauds the PUC’s practice of periodically updating marketing rules

in both sectors to keep pace with new products, new services, and new marketing

approaches. Overall, the FTC commends the PUC for its consistent focus on helping

customers in both the electricity and natural gas retail sectors to make well-informed

decisions rather than imposing particular views of what choices electricity customers

should be allowed to make. FTC at 11.

2652 Pa. Code § 69.1810. Retail rate design. Retail rates should be designed to reflect the actual,
incurred cost of energy and therefore encourage energy conservation. The PTC should not incorporate
declining blocks, demand charges or similar elements. The PTC for a particular customer class may be
converted to a time of use design if the Commission finds it to be in the public interest.
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RESA recommends that the Commission delete * 54.7(b) in its entirety. RESA

asserts that maintaining the usage table requirement in a section that is not specifically

focused on the information to be included in the customer contract is confusing for

EGSs who ensure that they are compliant with § 54.5(c) but do not realize that

additional requirements are located in a different section of the regulations. RESA also

asserts that the requirement that this usage table be included in marketing materials is

potentially confusing. RESA posits that requiring this additional information on

marketing pieces is not only costly but also reduces the amount of space available on

these marketing pieces to present more useful information. Finally, RESA argues that it

is unnecessary for the newly proposed language for § 54.7(b) to specifically include the

requirement that the usage table be included in the contract summary per § 54.5(i).

RESA at 9—10.

While Shipley agrees that this provision is somewhat anachronistic at this point,

since most utility rates are not declining block rates, it also believes that the proposed

change is a solution in search of a problem. Shipley questions the need for the chart at

all given the sheer lack of such rates in the market. If the chart will be required,

however, Shipley suggests that clarification of the phrase “that offer terms of service

for acceptance by customers” may be warranted. Shipley also states that it is not clear

whether the supplier must include the chart if its rates do not vary on usage, but it does

charge a monthly customer charge-like fee. Shipley at 4—5.

Discussion

There was general agreement among the commentators that this section is

outdated and in need of revision, but varying opinions as to how to revise it — with

some believing it is unnecessary, unclear, and duplicative and should be abolished

altogether. As noted earlier relative to subsections (c)( I) and (c)(4), how to present

pricing is one of the more complex issues we have to address, The challenge is to

provide potential customers with the information they need to make informed decisions
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and to comparison—shop, while not being so restrictive that we inadvertently ban new

and innovative supply products made possible by advanced metering. Once again, after

carefully considering the comments, we find that there is a way to balance these

interests and update this regulation to make it clearer and more effective.

We agree with the FTC that we need to ensure that consumers have the

information needed to make well-informed decisions when selecting from an array of

choices, rather than imposing particular views of what choices electricity customers

should make. However, we agree with OCA and the Low Income Advocates that this

proposed requirement should apply to “fiat bill” products so that customers can

compare the product to other products and determine if it is right for them given their

needs and wants. We also agree with OCA and the Low Income Advocates that this

requirement applies to products that have one-time or monthly fees. We have inserted

language clarifying that if the product also has an introductory component (see

subsection (c)(2)), a table must be included showing the introductory pncing

information and a separate table displaying the pricing that applies after the

introductory period expires.

As we discussed previously relative to subsection (c)(4), we agree with NEMA

and RESA that not all pricing structures will fit this regulation. Dynamic, time-of-use

products, where the amount of the customer’s monthly bill will be determined in part by

when they use the service, will be difficult if not impossible to accurately project in

advance. As we did earlier with paragraph (c)(4), we revised our proposal to create an

exception for dynamic/time-of-use products. Suppliers will not be expected to provide

per kWh prices for three different usage levels but instead will be expected to present

time-of—usc pricing information in a table format that displays what the “times” are and

what the applicable per kWh rate is for the specified times. If the rate for such is

variable, the supplier shall display in the table the first month’s initial pricing levels

(see subsection (c)(3)(iii)) and a notation that the prices displayed are initial prices only.
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We agree with RESA that the language “including contract summaries” is

unnecessary and possibly problematic. As RESA points out, in 2014 we deliberately

decided not to codify the precise contents of the contract summary as to allow us

flexibility to revise the contract summary as needed via Commission Order process

rather than a rulemaking. We still want this information in the contract summary,

which we discuss further in relation to paragraph (i) of § 54.5, under the “Contract

Summary” section.

We agree with RESA and Shipley that the language “marketing materials that

offer terms of service for acceptance by consumers” is unclear and needs to be more

focused. We do not intend for this requirement to apply to all advertising and general

marketing. We agree with Shipley that this requirement should be relevant only to

written or electronic marketing materials that include enrollment documents that invites

and allows a customer to authorize a switch of supply service and will revise the

regulation accordingly.

§ 54.10. Notice of contract expiration or change in terms for residential and small
business customers

We proposed some minor modifications to the Notice of Contract Expiration or

Change in Terms rules at 52 Pa. Code § 54.10. As we did with the disclosure rules at

52 Pa. Code § 54.5(c) and (g) and discussed above, we proposed using the phrase

“fixed duration” in place of “fixed term” to avoid confusion over the use of the word

“term” with its multiple—meanings. A more significant, proposed revision to this

section is to 52 Pa. Code § 54.10(l)(vi):

(vi) A statement indicating whether the existing fixed
[term]duration contract has a cancellation fee, and an
explanation [of the fee amount and how to avoid the fee, if
possible, including notice of the date when the customer can
choose a different product from the customer’s existing EGS,
choose an alternative EGS or return to default service] that
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the customer is not subject to the cancellation fee if the
customer terminates the contract at any time between the date
of the initial notice and the expiration date of the fixed
duration contract.

We proposed this revision to align with our proposed revisions to 52 Pa. Code

§ 54.3 (relating to standards and pricing practices for retail electricity service). As

discussed previously, we proposed a new requirement that would in effect ban the

imposition of early termination fees (ETFs) once a supplier has provided the contract

expiration notices required by 52 Pa. Code § 54.10. In addition to placing this new

requirement in § 54.3, we believe it is appropriate to place this same requirement in

§ 54.10, since this restriction is based upon the issuing of the notices required by

§ 54.10.

OCA again notes, as mentioned regarding § 54.3, the termination of a contract

by a customer may be inadvertent due to the timing of the customer switching to

another supplier. The OCA asserts that imposing an ETE on a customer for switching

after receiving the notice of contract expiration discourages customers from shopping in

the competitive marketplace. OCA at 19.

Discussion

As discussed earlier relative to § 54.3, we modified our proposal so that the ETF

ban goes into effect from the date that the second, options notice is sent to the customer

— not the first, initial notice. This second, options notice, is to go out no later than 30

days prior to the expiration of the contract. This will in effect create an ETF-ban period

of approximately 30 days, compared to a 60-day period as we originally proposed. We

revised § 54.10 accordingly to reflect this modification of our original proposal.
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Contract Summary (Attachment A)

As discussed previously, in 2014 we developed and adopted a contract summary

that highlights key provisions of a supplier contract in a plain-language box format.

This increased the visibility of the most important contract items and allows the

consumer to make an easier comparison of different supplier offerings when shopping.

We did not imbed the contract summary into the regulations in 2014 because we

wanted to preserve the flexibility to revise it as the market evolves. However, we did

commit to using a process to revise the contract summary in a way that would allow all

stakeholders an opportunity to have a voice in any such revisions. Accordingly, we

think this rulemaking is an appropriate venue for revising the contract summary, and

proposed several revisions in our December 2017 NPRM, included with the order as

Attachment A. The proposed changes are intended both to bring it into as much

alignment with the natural gas contract summary as possible and to reflect changes in

the market since 2014.

Among the updates, we proposed clarifying that some terms outlined in the EGS

Contract Summary template may not be relevant to all contracts by specifying which

ones may be omitted entirely if not applicable. We also, as discussed previously,

proposed replacing the word “term” with “duration” when discussing length of the

contract. Another general revision was the removal of information related to the utility.

As discussed previously, we believe that including utility information is unnecessary

and increases the risk that the consumer may confuse the supplier with the utility or get

the impression that the supplier is affiliated with the utility. Omitting this information

will also shorten the contract summary. We believe that the contract summary must be

as concise as possible and needs to fit on no more than one page. The key revisions we

proposed included the following:
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GENERATION/SUPPLY PRICE: Requiring that the customer be

informed if the price is introductory, what the introductory price is, and

what the price is upon expiration of the introductory period. As discussed

previously in the context of the proposed revisions to 52 Pa. Code

54.5(c)(2). this proposed revision would bring the electric rule into

alignment with the natural gas rule and is intended to provide for full price

transparency when an EGS is offering an introductory price product.

GENERATION PRICE AT VARIOUS USAGE LEVELS: This

proposed new row would only be required if the unit price varies by usage

level and/or there are fees in addition to the unit price. This is intended to

align with the proposed changes to 52 Pa. Code § 54.5(c)(4) and 54.7.

INCENTIVES: In the interest of brevity, we proposed to clarify that if the

supplier is not offering any special incentives this row can be omitted from

the summary.

END OF CONTRACT: We proposed minor revisions to the language to

make this contract summary the same as the NGS contract summary. This

row should be informing the customer that they should look for the two

notices required by 52 Pa. Code § 54.10 as their contract nears expiration.

RIGHT OF RESCISSION: We proposed adding this new row to

highlight the customer’s 3-day right of rescission as found in 52 Pa. Code

§ 54.5(d). We believe this is a key consumer protection and needs to be

visible and understandable to the customer.

In addition to the above proposed revisions, we invited parties to contribute any

other changes they believe are needed to the contract summary, while urging all parties

to keep conciseness in mind when they consider the contract summary.
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OCA notes that currently, there are three documents that provide information to

consumers about the supplier agreement: a contract summary, a disclosure statement,

and the terms and conditions. The OCA submits that the contract summary and the

disclosure statement be combined or designed for a single one-page document. The

OCA asserts that it is not usefril for customers to be given two different summary

documents concerning their formal terms of service document. The OCA submits that

there is significant confusion around the disclosure statement, the contract terms and

conditions, the contract summary, and the enrollment form. The OCA states that most

customers interacting with an EGS via door-to-door, telemarketing, and even kiosk

locations are enrolled with the EGS before ever seeing the disclosure statement,

contract, or contract summary. The OCA remains concerned that we have gone to great

lengths to develop a disclosure statement and contract summary that the customer never

sees until it is too late. The OCA submits that it is necessary to address these timing

issues with the disclosure statement, contract summary. and contract terms and

conditions.

The OCA agrees with the Commission that the generation/supply price, the

generation price at various usage levels, any applicable incentives, end of contract

notification, and the right of rescission are appropriate items to include in the contract

summary. The OCA also agrees that requiring the disclosure of introductory prices and

the price upon expiration of the introductory period is an important revision that will

lead to enhanced customer understanding of the agreement. Additionally. the OCA

supports the new row that requires generation price at various usage levels if the unit

price varies by usage level and:or if there are fees in addition to the unit price as it helps

the residential customer make an informed decision. However, OCA believes that these

important contract terms should be disclosed to the customer orally as well. Since the

contract summary is a concise explanation of a binding agreement between the

customer and the EGS, the OCA asserts that orally stating all of the material items that

are required to appear in the contract summary is logically necessary to ensure that the
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customer is fully informed of the key items in the agreement before the sale is

complete. All too often, the OCA has heard from consumers that supplier agents make

oral representations that are different from or that are not otherwise included in the

terms of service. The OCA asserts that requiring suppliers and their agents to make

oral disclosures that reflect the contract summary would halt this practice.

Finally, the OCA submits that, if a customers consent to release data is included

in the contract, it should also be disclosed in the contract summary. The OCA asserts

that release of customer account information requires an explicit agreement between the

customer and the company. To ensure that the customer’s attention is properly drawn

to this information, the OCA submits that an additional row be added to the contract

summary if such consent is being sought as part of the contract. The OCA states that

the contract summary should detail the specific type of account information that the

EGS may receive from the EDC. OCA at 19—21.

The Low Income Advocates largely support the proposed changes, as they will

align the contract summary with the other proposed changes throughout the Chapter

and will better inform customers of important rights. However, the Low Income

Advocates oppose the Commission’s proposal to eliminate EDC contact information

from the contract summary as well as information indicating that the EDC is

responsible for outages, emergencies, and other critical service-related issues. The Low

Income Advocates assert that failure to disclose and explain this information will only

increase customer confusion and heighten frustration experienced by consumers who

must make multiple calls to resolve a pressing service-related issue and/or access relief

to which they are entitled. Low Income Advocates at 24—25.

Shipley generally agrees with the contract summary. However, Shipley would

suggest making sure that the format includes the Right of Rescission section directly
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adjacent to the Cancellation section, simply because the two are similar and it will be

easier for customers to understand. Shipley at 5.

Discussion

In response to OCA’s questions and concerns about the timing and delivery of

the disclosure statement and contract summary, we first note that § 54.5(b) addresses

when a written disclosure must be provided:

(b) The EGS shall provide the customer written disclosure of
the terms of service at no charge whenever:

(1) The customer requests that an EGS initiate service.
(2) The EGS proposes to change the terms of service.
(3) Service commences from a default service provider.

Notably, this regulation does not include a specific time-period for providing the

disclosure. However, importantly, § 54.5(d) makes it clear that the customers 3-day

right of rescission does not begin until the customer receives the disclosure:

(d) Customers shall be provided a 3-day right of rescission
period following receipt of the disclosure statement.

(I) The 3-day right of rescission is 3 business days.
(2) The 3-day right of rescission begins when the
customer receives the written disclosure.
(3) The customer may cancel in writing, orally or
electronically, if available.
(4) Waivers of the 3-day right of rescission are not
pent i tted.

Disclosure delivery timeframes are addressed in more detail in the Chapter 111

residential supplier marketing regulations, specifically at 52 Pa. Code § 111.11:

§ 111.11. Receipt of disclosure statement and right to rescind transaction

(a) When a transaction is completed by a customer without
the presence of or interaction with an agent and is not
submitted to the verification process, a supplier shall provide
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the customer with a copy of its disclosure statement as soon
as it is practical. A customer shall have the right to rescind the
transaction within 3 business days after receiving the
disclosure statement. See § 54.5(d) (relating to disclosure
statement for residential and small business customers).
which applies to EGSs, and § 62.75(d) (relating to disclosure
statement for residential and small business customers).
which applies to NGSs.

(b) After a transaction that involved an agent has been
completed and verified, a supplier shall provide the customer
with a copy of its disclosure statement. The disclosure
statement may be provided in-person or by United States
mail. The disclosure statement may be provided electronically
if the customer consents to electronic delivery. A customer
shall have the right to rescind the transaction within 3
business days after receiving the disclosure statement.

(c) There shall be a rebuttable presumption that a disclosure
statement correctly addressed to a customer with sufficient
first class postage attached shall be received by the customer
3 days after it has been properly deposited in the United
States mail. If delivered in-person, the disclosure will be
considered received by the customer on the date of delivery.
If delivered electronically, the disclosure will be considered
received by the customer on the date it was transmitted
electronically.

Further, the electric switching regulations at 52 Pa. Code § 57.173(1) direct the

supplier to wait until the end of the 3-business day rescission period ends before

transmitting the enrollment to the EDC (although different timeframes are permissible

with the customers consent):

§ 57.173. Customer contacts the EGS to request a change in electric supply
service

When a customer contacts an EGS to request a change from
the current EGS or default service provider to a new selected
EGS, the following actions shall be taken by the selected EGS
and the customer’s EDC:

86



(I) The selected EGS shall notify the EDC of the
customer’s EQS selection at the end of the 3-business day
rescission period under § 54.5(d) (relating to disclosure
statement for residential and small business customers) or a
future date specified by the customer. The selected EGS may
notify the EDC by the end of the next business day following
the customer contact upon customer consent.

As a result of the above regulations. the customer always has an opportunity to

rescind the contract—a right that neither the customer nor the supplier can waive per

the above-noted regulation at § 54.5(d). The enrollment cannot proceed until the

customer has received a written disclosure and has been given 3 business days to

review and rescind if desired. It is the critical importance of this rescission right that

compels us to maintain our proposal to include information about this right in the

contract summary and to agree with Shipley to place it in a more logical, prominent

location in the summary. The contract summary is to accompany the disclosure

statement per paragraph (i) of § 54.5.

We decline OCA’s suggestion that we require an oral presentation of the

disclosure in addition to a written version. First, not all sales involve an agent who

would be able to provide an oral presentation (direct mail, internet, etc.). Secondly, we

find this type of requirement is niore appropriately addressed in the Chapter ill

residential supplier marketing regulations and, in fact, those rules do have requirements

similar to what OCA is suggesting. See 52 Pa. Code § 111.12(4) and (5) for examples

of requirements upon sales agents. If more is needed in this regard, that can be

considered during a future rulemaking specifically addressing marketing. We also

decline to include the customer consent to the EDC information release in the contract

summary. While this is important, and as such we are now including this in the

disclosure statement, we find that this is not key information that a customer needs to

compare or evaluate supplier offers. Again, we find that the contract summary must be

kept as short and concise as possible to retain its effectiveness. For similar reasons, we
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reject the Low Income Advocates’ appeal to keep EDC information in the summary.

This information is not needed to evaluate or compare supplier offers. Further, having

the EDC mentioned in the contract summary increases the risk of the customer

confusing the EGS with the EDC and possibly concluding that the EDC endorses the

product being offered or is a partner with the EGS.

Finally, we reiterate that the contract summary should ideally be limited to one

page if possible, recognizing that some supplier products may require additional

explanation that necessitates more. The contract summary should be proniinent and not

buried among other enrollment documents. It should be in plain language and in a

prominent, easy-to-read font size. It also necds to accompany the disclosure statement.

Other Topics

RESA notes that the Commission did not propose any revisions to § 54.38 that

requires EGSs to pay assessments pursuant to 66 Pa.C.S. § 510 of the Public Utility

Code, even though this Section was invalidated by action of the Pennsylvania Supreme

Court in 2005 and does not accurately describe the annual fee implemented by the

Commission during its 20 15-2016 Fiscal Year. Since the Commission does not collect

the assessments as described in § 54.38, the continued inclusion of this section creates

confusion because it does not accurately describe the annual fee collected by the

Commission. Therefore, RESA recommends that § 54.38 be deleted in its entirety.

RESAat 17.

Discussion

We decline to adopt RESA’s recommendation as it is beyond the scope of this

proceeding and requires the Commission to republish the proposed changes for

comment. The NPRM at this Docket addressed Subchapter A of Chapter 54 (relating to

customer information). Whereas. § 54.38 is in Subchapter B of Chapter 54 (relating to

electricity generation supplier licensing). See Section 202 of the Commonwealth
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Documents Law (“The agency text of any administrative regulation of change therein

as finally adopted may contain such modifications to the proposed text as published

pursuant to Section 201 as do not enlarge its original purpose “). 45 P.S. * 1202.

Environmental Disclosure

Marion Biddle writes to request that the proposed amendments to the regulations

include a requirement to identify the source of the electricity customers will be

purchasing and the resulting CO2 produced by each type of fuel. She realizes the focus

of these changes is fair pricing but believes that it also extremely important to stress the

environmental cost of purchasing electricity based on different fuel sources. Biddle

at I.

Discussion

Marion Biddle is correct in that the instant rulemaking concerns disclosure of

terms and conditions at § 54.5, and that much of this is primarily related to pricing. We

do note that if the customer is purchasing a renewable product or related products and

services, this should be included in the disclosure under paragraphs (c)(5) and (c)(6) but

this is not the same thing as the environmental disclosure Marion Biddle proposes.

However, elsewhere, the Chapter 54 regulations do include a subsection addressing

generation-source disclosure and renewable marketing. Specifically. 52 Pa. Code

§ 54.6 addresses supplier obligations to disclose generation-sources upon customer

request, energy-efficiency information, environmental marketing claims, auditable trails

of generation sources, use of the term green,” etc. Admittedly, this regulation was

promulgated in the 19911s and is in possible need of updating, which can be considered

during a future rulemaking.

Implementation Timdlinc

RESA notes that, generally, the changes proposed by the Commission would

require EGSs to implement new business and operational protocols to ensure that their
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future customer disclosure statements and communications with customers conform

with the content of the final regulations. More specifically, changes to the customer

contract will require EGSs to review existing contracts, identify revisions that are

needed and then undertake programmatic system changes to ensure that the changes are

incorporated into the EGSs systems. Given that EGSs likely will already have other

infontation technology changes underway or scheduled. RESA suggests that the

Commission provide an additional 60 days after the date of publication of the final

IRRC approved rules for EGSs to implement the final regulations.

Relatedly, as part of the Commission’s Final Rulemaking Order specifying the

approved revisions, RESA requests that the Commission clarify that the new

requirements are prospective and should be incorporated into EGS contracts starting 60

days after the date of final publication of the IRRC approved revisions. Thus,

pre—existing contracts prior to that start date in compliance with the current regulations

will not be abrogated due to the passage of the new revised regulations. This clarity

will ensure that then—existing customer contracts iii compliance with then—existing

regulations are not disrupted and all EGSs will be operating in the same manner to

incorporate the new requirements in their future contracts. RESA at 17—18.

IRRC points out that the expected date of delivery of the final regulation is

January 2020. Given the current and ongoing problems the PUC describes in its

rationale for the revised rules. IRRC encourages the PUC to work toward filing the final

regulation sooner, if possible. IRRC at 2.

Discussion

We agree with RESA that suppliers will need time to revise their disclosure

documents and contract summaries, and to put in place the new ban on ETF’s during

the last 30 days of a contract. Accordingly, we will provide 60 days after the date of

publication of the final IRRC approved rules for EGSs to implement the final
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regulations. We further agree with RESA that the new requirements are prospective

and should be incorporated into EGS contracts starting 60 days after the date of final

publication. Accordingly, pre-existing contracts prior to that start date will not be

interfered with nor abrogated due to the enactment of the new revised regulations.

Costs and Economic Impact

IRRC notes that economic and fiscal impacts of the regulation must be

considered in their determination of whether a regulation is in the public interest.

71 P.S. § 745.5(a)(4) and (10), and § 745.5b(b)(l). IRRC indicates that the responses

submitted with the proposed regulation to the Regulatory Analysis Form (RAF)

Questions (19). (23) and (23a) are not sufficient to determine whether the regulation is

in the public interest relating to the criterion of economic impact and clarifies that these

ItkF questions do not ask whether costs and savings are due or undue, but rather ask for

specific cost estimates. Even if costs or savings are estimated to be zero, the PUC’s

responses should reflect that rather than state the required cost data is “Not Applicable.”

In addition, commentators have stated there are impacts on pricing relating to

elimination of ETFs toward the end of the contract period. Therefore. IRRC asks the

PUC to review its responses to these RAF questions and provide the best estimates of

costs in the RAF submitted with the final regulation so that IRRC has the information

required by the Regulatory Review Act to determine whether the final regulation is in

the public interest. IRRC at 2.

Discussion

Initially, we note that EGS cost data is not available to the Commission and

EGSs are not willing to provide such data as it would reveal market sensitive

proprietary information. The Commission had sought EGS cost impacts through the

Notice of Proposed Rulemaking (NPRM) Order. Specifically, in the NPRM Order we

acknowledged that the ETF prohibition was not appropriate for large commercial or

industrial customers as early exits from contracts can result in significant financial loss
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for the EGS. We then invited parties to provide perspectives relating to any possible

unintended consequences that could result from the new rule to prohibit ETS in the last

60 days of a contract.27 The Commission received several responses from suppliers

indicating the potential cost impacts to EGSs if the proposed rule was adopted. While

these responses indicated that there was a potential that EGSs may lose money if a

customer left the contract early, these comments indicated that such losses, if incurred

at all, would depend on the particular situation. See NEMA Comments a 2—4; RESA

Comments at 12—13: Shipley Comments at 2—3. Thus, even the EGSs that commented

on cost impacts admitted that the number and magnitude of related costs was

speculative at best. With that said, the Commission recognized that there are costs

involved and revised the final rule shortening the ETF prohibition period to when the

options notice is given to the customer about 30 days before the end of the contract.

This revision further minimizes any cost impacts to EGSs. as acknowledged by Shipley,

who proposed that the ETF prohibition be subsequent to a single customer notice given

30 to 45 days before the end of a contract. See Shipley Comments at 2—3.

The Commission also recognized the cost impacts to customers, which include

small business customers. We recognized that the customer is also subject to financial

risk based on the actions of the supplier if a switch does not occur on the date the

customer requested. We specifically noted that if the supplier would submit the request

early. the customer would be subject to the ETF or if submitted late be subject to higher

prices. The Commission found, in recognizing that costs may result if a customer

leaves a contract early, that suppliers are sophisticated enough to be able to hedge

against any potential losses that may occur due to a customer leaving a contract less

than 30 days before it ends and that the supplier, not the residential or small commercial

customer, should be the one to bear that risk.

“ NPRM Order at 12—13.
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Regarding potential costs related to complying with the remainder of the

amendment to the EGS disclosure rules, we note that the EGSs already have an

obligation to craft and provide the disclosures to customers. We also note that EGSs

must revise these disclosures as necessary to conform to any new or revised offers they

are making to the public. Accordingly, any new costs would be marginal to revise any

existing supplier offers. We note that several of the changes are intended to reduce

supplier costs by making the disclosure requirements similar to the natural gas supplier

disclosure rules, for those suppliers that serve both markets, and by eliminating

information, such as EDC contact information, that are likely to reduce customer

confusion and result in fewer customer service calls.

Based on the best available data, the Commission believes that costs associated

with the amendments to these rules are minimal and transitory. This is based on the

comments provided indicating that EGSs can adjust their risk management practices to

avoid or minimize any potential risk when developing new offers. In addition, at the

suggestion of RESA, the Commission agreed to delay the effective date of the rules by

60 days to give suppliers time to revise their contracts and disclosure statements, further

reducing the cost impacts of the rules. In addition, the new rules will reduce costs for

customers, including small business customers, by eliminating ETFs in the last 30 days

of a contract and providing enough information so that they can make an

apples-to-apples comparison of supplier offers to determine which offer is beneficial to

them. All of this demonstrates that the Commission has endeavored to obtain and

present the cost information available.

CONCLUSION

The revisions of the standards and pricing practices for retail electricity service

at Section 54.3; the disclosure statement for residentia’ and small business customers at

Section 54.5, including the proposed changes to the EGS Contract Summary;

marketing/sales activities at Section 54.7; and Section 54.10, notice of contract
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expiration or change in terms for residential and small business customers, are intended

to increase consumer protection and better inform customers about the terms and

conditions of an EGS contract. The changes will also make these regulations more

consistent with the analogous natural gas regulations by reducing consumer confusion

and costs for suppliers that provide both services. These regulations, as developed after

consideration of comments from affected parties and from the previous proceedings

leading up to this, provide for enhanced information from EGSs to customers and help

ensure that customers will have this information at hand when considering the various

alternatives for purchasing future electric generation supply.

Well-informed customers are essential participants in a successful competitive

retail market. By updating these regulations to provide customers with accurate, timely

pricing information when they are shopping for electric generation supply, we intend to

create a more user-friendly marketplace that should continue to attract increased

numbers of customers.

Accordingly, under Sections 501 and 1501 of the Public Utility Code, 66 Pa.C.S.

§* 501 and 1501; sections 201 and 202 of the act of July 31, 1968 (P.L. 769, No. 240),

known as the Commonwealth Documents Law (45 P.S. §* 1201 and 1202), and the

regulations promulgated thereunder at I Pa. Code § 7.1, 7.2 and 7.5; the Regulatory

Review Act, 71 P.S. §* 745.1 et seq.; section 204(b) of the Commonwealth Attorneys

Act, 71 P.S. § 732-204(b); and section 612 of The Administrative Code of 1929

(71 P.S. § 232), and the regulations promulgated thereunder at 4 Pa. Code § 7.23 1—

7.234, the Commission seeks to finalize amendments to regulations at 52 Pa. Code

§ 54.3, 54.5, 54.7, and 54.10, as set forth in Annex A, attached hereto;

THEREFORE,
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IT iS ORDERED:

I. That the Commission hereby adopts the revised final regulations set forth

in Annex A.

2. That the Law Bureau shall submit this Order, Attachment A and Annex A

for review by the Independent Regulatory Review Commission and the Legislative

Standing Committees.

3. That the Law Bureau shall submit this Order, Attachment A and Annex A

to the Office of Attorney General for review and approval and to the Governor’s

Budget Office for review for fiscal impact.

4. That the Law Bureau shall deposit this Order, Attachment A and Annex A

with the Legislative Reference Bureau to be published as final in the Pennsvhvnia

Bulletin.

5. Thai the final regulations embodied in Annex A shall become effective 60

days after publication in the Pennsvh’ania Bit/Ic/in.

6. That the Secretary shall serve a copy of this Order, Attachment A and

Annex A upon all licensed Electric Generation Suppliers, jurisdictional electric

distribution companies, the Bureau of Investigation and Enforcement, the Office of

Consumer Advocate, and the Office of Small Business Advocate.

7. That the Office of Competitive Market Oversight shall electronically send

a copy of this Order, Attachment A and Annex A, to all persons on the contact list for

the Committee Kandling Activities for Retail Growth in Electricity.
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8. That a copy of this Order, Attachment A and Annex A, shall be posted on

the Commission’s website at the Office of Competitive Market Oversight web page.

9. That the contact persons for this matter are Daniel Mumford in the Office

of Competitive Market Oversight (717) 783-1957. dmumford’apa.ov; Matthew

Hrivnak in Bureau ofConsumer Services (717) 783-1678, mhrivnak(11:pajzov. and Kriss

Brown in the Law Bureau (717) 787-4518, kribrowm’apa.uov. Alternate formats of this

document are available to persons with disabilities and may be obtained by contacting

Laura Griffin, Regulatory Review Assistant. Law Bureau, (717) 772-4597.

BY THE COMMISSION

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 27, 2020

ORDER ENTERED: Febmarv 27, 2020
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ATTACHMENT A

Electric Generation Supplier Contract Summary
Electric Generation Name, telephone number, u’ebsite, etc. Plaiti language
Supplier Information statenent that EGS is responsible/br generation chrnges.
Price Structure FLved or variable. Ifvariable, based on what? Ifvariable,

hoit’ often is the rate expected to vata’? Ifvariable, give any
applicable ranges/ceilings. Ifno ranges/ceilings, a plain
language statement indicating this fact. I/variable, describe
when the customer it’ill receive nod/lea/ion ofprice changes in
relation to time ofmonth, /inal ,nonthlv meter read, billing
ci’cle or when the price takes elfèct

Generation!Supply S/kWh or ç/kJVh. I/variable rate, the fIrst billing cycle ‘s rate.
Price [Any intro(lnctoly rate with length oJtenn.] Fit!! (iisc!osure

ofany introductory pi’ice. inciudinzz the introductory price
and the price after the introductory period expires. Fit!!
disclosure a any fees in addition to the per kWh jirice.

Generation Price at Usage: 500 kWh 1,000 kWh 2,000 kWh
Various Usage
Levels Price per
(This ron’ Ls’ required kWh:
only itt/ge price varies

by usage and/or there

aie fifes Ifl adthtwn to

the per kJVIu price. See
52 Pa. Code

54.5 (‘cK4) and 54.7.)
Statement Regarding Flail? language that the supply price may not alii’avs provide
Savings savings to the cuistonier
Deposit Any deposit requnrements necessary/br a customer and am’
Requirements /enns associated n’hhz that deposit, in plain language.
Incentives Airy bonuses, discounts, cashback, etc. offers and any
(This row is required associated terms, iii plain language.
only if the supplier is
offering any special
incentives.)
Contract Start Date Plain language regarding start ofEGS sen’ice (meter

reads/billing cycles/etc.)
Contract ITermi In months, billing cycles, etc.
Duration!Length
Cancellation!Early Yes or no. I/yes, describe the amount of the /èe and hoii’ to
Termination Fees avoid that k’e, i/possible.



I Renewal Tcrmsl Treatment of custonzer at end ofcontract. Timing ofnotices.
End of Contract fNo caizcellation/ear!v ten,,hsation fees. hi plain language./

lElectric /Name, telephone nzn,zber, ,vebsite, etc.
Distribution Plain language statement that EDC is responsibk’frr
Company (hstrthiition charges, as ;vell 05 ((113’ emergencies/outages/etc.J

Informationi
Right of Rescission: An explanation of the customer’s 3-day right of rescission

per 52 Pa. Code § 54.5(d) and how to exercise this right.
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ANNEX A
TITLE 52. PUBLIC UTILITIES

PART I. PUBLIC UTILITY COMMISSION
Subpart C. FIXED SERVICE UTILITIES

CHAPTER 54. ELECTRICITY GENERATION CUSTOMER CHOICE
Subchapter A. CUSTOM ER INFORMATION

§ 54.3. Standards and pricing practices for retail electricity service.

In furnishing retail electricity service, EDCs and EGSs or any entity that otherwise
provides retail electricity service information to customers, shall comply with the
following:

(I) Use common and consistent terminology in customer communications, including
marketing, billing and disclosure statements.

(1) Use the term EDC as described in § 54.2 (relating to definitions) as a standard
term.

((ii) Use the terms as defined in the Commission’s “Consumer’s Dictionary for
Electric Competition” (Dictionary), maintained on file in the Commission’s Office of
Communications. EDCs shall provide this dictionary upon customer request. The
Common Electric Competition Terms” as described in subparagraph (iii) shall
indicate the phone number and address to request the dictionary.

(iii) EDCs shall distribute the “Common Electric Competition Terms, as part of
its consumer education program.I

(jj) Use the terms in accordance with the glossary posted at
www.PaPowcrswitch.com or other successor media platform as determined by the
Commission.

(2) For residential and small commercial customers, contracts for retail electric
service entered into after (Editors Note: The blank refers to 60 DAYS AFTER
the effective date of adoption of this proposed rulemaking.) may not include any fees to
be paid by the retail electric custonier for terminating a fixed duration contract
between the date the initialOPTIONS notice required in 54.10(2) (relating to
notice of contract expiration or change in terms for residential and small business
customers) is issued and the expiration of the fixed duration contract.



§ 54.5. Disclosure statement for residential and small business customers.

(a) The agreed upon prices in the disclosure statement must reflect the marketed prices
and the billed prices.

(b) The EGS shall provide the customer written disclosure of the terms of service at no
charge whenever:

(1) The customer requests that an EGS initiate service.

(2) The EGS proposes to change the terms of service.

(3) Service commences from a default service provider.

(c) The contract’s terms of service shall be disclosed, including the following terms and
conditions, if applicable:

(1) Generation charges shall bc disclosed according to the actua’ priccs pg
kilowatt hour, DISCLOSURE OF GENERATION CHARGES MUST CONFORM
TO THE FOLLOWING REQUIREMENTS:

(I) IF THE CUSTOMER WILL BE BILLED UNDER A PRICE PER
KILOWATT-HOUR PRICE STRUCTURE, GENERATION CHARGES MUST
BE DISCLOSED ACCORDING TO THE ACTUAL PRICES PER KILOWATT-
HOUR.

(II) IF A CUSTOMER WILL NOT BE BILLED UNDER A PRICE PER
KILOWATT-HOUR PRICE STRUCTURE, THE CONTRACT’S TERMS MUST
CLEARLY EXPLAIN THE PRICING STRUCTURE AND WHAT THE
CUSTOMER’S PRICE FOR GENERATION CHARGES WILL BE FOR A
GIVEN PERIOD OF TIME.

(LII) Generation charges must include an estimate of all applicable taxes except
for State sales tax and county tax.

(2) If the price is introductory, the pricing statement must include a statement
that the price is an introductory price, the duration of the introductory period and
the price for the first billing cycle after the introductory period.

1(2) Thel (3) If the price is variable, the variable pricing statement must include:

(i) Conditions of variability (state on what basis prices will vary) including the
ECS’s §pccific prescribed variable pricing methodolocvFACTORS THAT THE
EGS WILL RELY UPON TO ESTABLISH THE VARIABLE PRICE.



(ii) Limits on price variability:

(A) If there is a limit on price variability, such as a specific price cap, a maximum
percentage increase in price between billing cycles or minimum/maximum charges per
kilowatt-hour for electricity during the +eflWDURATION of the contract, the EGS shall
clearly explain the applicable limits. THE EGS SHALL ALSO STATE THAT THE
PRICE CAN CHANGE EACH BILLING PERIOD, WHICH MUST BE PRINTED
IN FONT SIZE LARGER THAN THE FONT SIZE APPEARING IN THE TERMS
OF SERVICE.

(B) Ifthere is not a limit on price variability, the EGS shall clearly and
conspicuously state that there is not a limit on how much the price may change from one
billing cycle to the next. THE EGS SHALL ALSO STATE THAT THE PRICE CAN
CHANGE EACH BILLING PERIOD, WHICH MUST BE PRINTED IN FONT
SIZE LARGER THAN THE FONT SIZE APPEARING IN THE TERMS OF
SERVICE.

(iii) The price to be charged, per kilowatt-hour, for the first billing cycle of
generation service.

(iv) A description of when and how the customer will receive notification of
price changes. IF THE CUSTOMER WILL NOT KNOW THE PRICE UNTIL
THE TIME OF BILLING, THIS MUST BE DISCLOSED IN FONT SIZE
LARGER THAN THE FONT SIZE APPEARING IN THE TERMS OF SERVICE.

(4) If the unit price changes based on ACTUAL customer usage or if the
RL±!tOFFER includes fees in addition to the unit price, the price per kWh shall
MUST factor in all costs associated with the rate charged to the customer,
INCLUDING ANY FEES, and show the average price per kWh for usages of 500,
1,000 and 2.000 kWh of electricity in a table format. IF THE OFFER INCLUDES
AN INTRODUCTORY PR1CE, THE DISCLOSURE STATEMENT MUST SHOW
THE AVERAGE PRICE PER KWH OF THE INTRODUCTORY PRICE,
INCLUDING ANY FEES, AND THE PRICE OFFERED AFTER THE
INTRODUCTORY PERIOD, INCLUDING ANY FEES, IN SEPARATE TABLES.

(I) IF THE PRICE IS A FIXED MONTHLY AMOUNT, INCLUDING ANY
FEES, THAT DOES NOT CHANGE BASED ON ACTUAL CUSTOMER USAGE,
THE DISCLOSURE STATEMENT MUST SHOW THE AVERAGE PRICE PER
KVH FOR USAGES OF 500, 1,000 AND 2,000 KWH OF ELECTRICITY IN A
TABLE FORMAT.

(EL) IF THE PRICE VARIES BASED ON WHEN THE CUSTOMER
ACTUALLY USES ELECTRICITY, SUCH AS A TIME-OF-USE OFFER, THE
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DISCLOSURE STATEMENT MUST SHOW THE PRICE PER KWH FOR EACH
TIME PERIOD EN TABLE FORMAT.

I(3)i 11 An itemization of basic and nonbasic charges distinctly separate and clearly
labeled.

1(4) The lengthl IPI The duration of the agreement, which includes:

(i) The starting date.

(ii) The expiration date, if applicable.

1(5)1111 An explanation of sign-up bonuses. add-ons, limited time offers. other sales
promotions and exclusions, if applicable.

1(6)1 £1 An explanation of prices, terms and conditions for special services, including
advanced metering deployment, if applicable.

imi j The cancellation provisions, if applicable.

1(8)1 Urn The renewal provisions, if applicablc.

1(9) The name and telephone number of the default service provider.

(10) An explanation of limits on price variability, penalties, fees or exceptions,
printed in type size larger than the type size appearing in the terms of service.

(11) Customer contact information that includes the name of the EDC and EGS,
and the EGS’s address, telephone number, Commission license number and
Internet address, if available. The EGS’s information must appear first and be
prominent.

(12) A statement that directs a customer to the Commission if the customer is not
satisfied after discussing the terms of service with the EGS

(13) The name and telephone number for universal service program information.I

(jj) An explanation of limits on price variability, penalties, fees or exceptions,
printed in FONT size lar2er than the ti’pe FONT size appearing in the terms of
service, BUT NOT LESS THAN 12-POINT FONT. Penalties and fees must be
disclosed in actual dollars or a specific method for determining the actual dollars
must be disclosed. This explanation must include a statement advising the customer
that the customer will not be subject to U-HV A penalty or fee if the customer
terminates the contract at any time between the date the initial OPTIONS notice
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required under 54.10 (relating to notice of contract expiration or change in terms
for residential and small business customers) is issued and the expiration of the
fixed duration contract.

(fi) Customer contact information that includes the name of the EGS. the EGS’s
address, telephone number. Commission license number and Internet address, if
available.

(fl) A statement providing that information about shopping for an electric
supplier is available at www.paPowerSwitch.com or other successor niedia platform
as determined by the Commission, by calling the Commission at (800) 692-7380 and
THE OFFICE OF CONSUMER ADVOCATE AT (800) 684-6560 OR at
www. oca.state.p a.u S.

(14) For contracts with variable pricing, the EGS must SHALL provide:

(I) A telephone number and Internet address at which a customer may obtain the
previous 24 months’ average monthly billed prices for that customer’s rate class and
EDC service territory. If an EGS has not been providing generation service in a rate class
and EDC service territory for 24 months, the EGS shall provide the avcragc monthly
billed prices for the months available to date. If price history or representative price
information is not available for the product. AND THE OFFER IS MATERIALLY
DIFFERENT FROM OTHER OFFERS MADE BY THE EGS, the EGS shall
inform the customer of this fact.

(ii) In plain language, a statement that historical pricing is not indicative of present or
future pricing.

(d) Customers shall be provided a 3-day right of rescission period following receipt of
the disclosure statement.

(1) The 3-day right of rescission is 3 business days.

(2) The 3—day right of rescission begins when the customer receives the written
disclosure.

(3) The customer may cancel in writing, orally or electronically, if available.

(4) Waivers of the 3-day right of rescission are not permitted.

(e) IDefinitions for generation charges and transmission charges, if applicable, are
required and shall be defined in accordance with the “Common Electric
Competition Terms.” Definitions for each of the nonbasic services, if applicable, arc
required. The definition section of the bill must be distinctly separate.I Definitions
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for generation charges and transmission charges, if applicable, are required on
electric disclosure statements and shall MUST he defined in accordance with the
glossary posted at www.PaPowerSwitch.com or other successor media platform as
determined by the Commission. Definitions for each of the basic and nonbasic
services, if applicable, are required. The definition section of the disclosure
statement must be distinctly separate.

(0 The EGS shall include in the customers disclosure statement the following
statements which may appear together in a paragraph:

(1) “Generation prices and charges are set by the electric generation supplier you have
chosen.”

(2) “The Public Utility Commission regulates distribution prices and services.”

(3) “The Federal Energy Regulatory Commission regulates transmission prices and
services.”

(g) Disclosure ritatcmcnts must include one of the following customer Inotitlcationl
notfflea

(fl Disclosure statements for fixed duration contracts must include the following
customer notification: “If you have a fixed Itermi duration contract approaching the
expiration date, or whenever we propose to change the terms of service in any type of
contract, you will receive two separate wiftcn notifications that precede either the
expiration date or the effective date of the proposcd changes. These notifications will
explain your options going fonvard.”

(2) Disclosure statements for nonfixed duration contracts must include the
following customer notification: “Whenever we propose to change the terms of
sen’iee in any pe of contract you will receive two separate written notifications
that precede either the expiration date or the effective date of the proposed changes.
These notifications will explain your options going forward.”

(C) DISCLOSURE STATEMENTS MUST INCLUDE THE FOLLOVING
CUSTOMER NOTIFICATEONS FOR FIXED DURATION OR NON-FIXED
DURATION CONTRACTS:

(1) FOR FIXED-DURATION CONTRACTS, DISCLOSURE STATEMENTS
MUST INCLUDE THE FOLLOWING NOTIFICATION: “IF YOU HAVE A
FIXED DURATION CONTRACT THAT WILL BE ENDING, OR WHENEVER
<EGS NAME> WANTS TO CHANCE THE CONTRACT, YOU WILL RECEIVE
TWO SEPARATE NOTICES BEFORE THE CONTRACT ENDS OR THE
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CHANGES HAPPEN. YOU WILL RECEIVE THE FIRST NOTICE 45-60 DAYS
BEFORE, AND THE SECOND NOTICE 30 DAYS BEFORE THE EXPIRATION
DATE OR THE DATE THE CHANGE BECOMES EFFECTIVE. THESE
NOTICES WILL EXPLAIN YOUR OPTIONS.”

(2) FOR CONTRACTS THAT ARE NOT FIXED-DURATION CONTRACTS,
DISCLOSURE STATEMENTS MUST INCLUDE THE FOLLOWING
NOTIFICATION: “IF <EGS NAME> WANTS TO CHANGE THE CONTRACT,
YOU WILL RECEIVE TWO SEPARATE NOTICES BEFORE THE CHANGES
HAPPEN. YOU WILL RECEIVE THE FIRST NOTICE 45-60 DAYS BEFORE
THE CHANGE, AND THE SECOND NOTICE 30 DAYS BEFORE THE
CHANGE. THESE NOTICES WILL EXPLAIN YOUR OPTIONS.”

(h) If the default service provider changes, the new default service provider shall notify
customers of that change, and provide customers with its name, address, telephone
number and Internet address, if available.

(i) The EGS shall provide, with the disclosure statement. a separate EGS contract
summary in a format provided by’ the Commission.

(I) If the contract is assignable, the EGS shall inform the customer at the time the
partics enter into the contract. Prior to a contract assignment, the EGS shall
provide notice to the affected customer, the affected EDC and the Commission. The
customer notice must include the name of the new EGS. the contact information for
the new EGS, THE ESTIMATED MONTH AND YEAR THAT THE
ASSIGNMENT IS EXPECTED TO OCCUR, and language informing the customer
that contract terms and conditions remain unchanged.

(Ic) If the EGS intends on obtaining customer account information from the EDC,
the EGS shall inform the customer whatOF THE SPECIFIC type of information
THAT may be obtained, SUCH AS USAGE DATA, the purpose for obtaining this
information and inform the customer that they arc THAT THE CUSTOMER IS
consenting TO THE EDC RELEASING THIS INFORMATION by entering into
this contract. The EGS shall also inform the customer that the EGS will maintain
the confidentiality of a customer’s personal information including the customer’s
name, address, telephone number, electric usage and historic payment information.
as required by applicable Commission regulations and Federal and State laws.

§ 54.7. Marketing/sales activities.

(a) Advertised prices [shall] must reflect prices in disclosure statements and billed
pnces.
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1(b) Marketing materials that offer terms of service for acceptance by consuniers
shall include prices, as follows:

(1) If using a fixed price, the EGS shall show in a table the price per kWh for an
average customer using 500, 1,000 or 2,000 kWh of electricity.

(2) If using a variable price mechanism, the EGS shall factor in all costs associated
with the rate charged to the customer, and show the average price per kWh for
usages of 500, 1,000 and 2,000 kWh of electricity in a table format.

(3) The EGS shall note the effective date of the prices shown in the table provided
under paragraph (1) or (2).]

(b) If the unit price changes based on ACTUAL customer usage or IF TIlE
OFFER includes fees in addition to unit prices, WRITTEN OR ELECTRONIC
marketing materials, ineludin contract summaries, that offer terms of service for
acceptance by consumers AND AUTHORIZES ENROLLMENT shall include
prices MUST FACTOR IN ALL COSTS ASSOCIATED WITH THE RATE
CHARGED, INCLUDING ANY FEES. AND SHOW THE AVERAGE PRICE PER
KWH FOR USAGES OF 500, 1,000 AND 2,000 KWH OF ELECTRICITY IN A
TABLE FORMAT. IF THE OFFER INCLUDES AN INTRODUCTORY PRICE,
THE EGS SHALL SHOW THE AVERAGE PRICE PER KWH OF THE
INTRODUCTORY PRICE, INCLUDING ANY FEES, AND THE PRICE
OFFERED AFTER THE INTRODUCTORY PERIOD, INCLUDING ANY FEES,
IN SEPARATE TABLES. as follow

(1) The ECS shall factor in all costs associated with the rate charged to the
customer, and show the average price per kWh for usages of 500, 1,000 and 2,000
kWh of electricity in a table format.

(1) IF THE PRICE IS A FIXED MONTHLY AMOUNT, INCLUDING ANY
FEES, THAT DOES NOT CHANGE BASED ON ACTUAL CUSTOMER USAGE,
THE EGS SHALL SHOW THE AVERAGE PRICE PER KWH FOR USAGES OF
500, 1,000 AND 2,000 KWH OF ELECTRICITY IN A TABLE FORMAT.

(2) IF THE PRICE VARIES BASED ON WHEN THE CUSTOMER USES
ELECTRICITY, SUCH AS A TIME-OF-USE OFFER, THE EGS SHALL SHOW
THE PRICE PER KWH FOR EACH TIME PERIOD IN A TABLE FORMAT.

f(3) The EGS shall note the effective date of the prices shown in the table
PROVIDED UNDER PARAGRAPH (I) OR (2):
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(c) Advertising materials targeted for residential and small business sales shall be made
available upon request of the Commission in the event of a formal or in formal complaint
or investigation.

§ 54.10. Notice of contract expiration or change in terms for residential and sniall
business customers.

An EGS shall provide the following notices to customers prior to the expiration of a
fixed Itermiduration contract or prior to a change iii contract terms:

(1) An initial notice shall be provided to each affected customer 45 to 60 days prior to
the expiration date of the fixed [termiduration contract or the effective date of the
proposed change in terms. For customers who have elected to receive electronic
communications from the EGS, the notice shall be transmitted in the manner chosen by
the customer. The initial notice must include:

(i) A general description of the proposed change in terms of service.

(ii) The date a change shall be effective or when the fixed Itermiduration contract is
to expire.

(iii) An explanation of why a change in contract terms is necessary.

(iv) A statement indicating when a follow—up options notice shall be issued with
details regarding the proposed change.

(v) A statement explaining that the options notice must discuss the customer’s
options to the proposed change in terms of service or expiring fixed Itermiduration
contract.

(vi) A statement indicating whether the existing fixed Itermiduration contract has a
cancellation fee, and an explanation lof the fee amount and how to avoid the fee, if
possible, including notice of the date when the customer can choose a different
product from the customer’s existing [CS, choose an alternative ECS or return to
default servicel OF THE FEE AMOUNT AND HOW TO AVOID THE FEE,
INCLUDING A NOTICE that the customer is not subject to the cancellation fee if
the customer terminates the contract at any time between the date of the initial
AFTER THE CUSTOMER RECEIVES THE OPTIONS notice REQUIRED
UNDER § 54.10(2) and the expiration date of the fixed duration contract.
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(2) An options notice shall be provided, by first class mail, to each affected customer at
least 30 days prior to the expiration date of the fixed Itermiduration contract or the
effective date of the proposed change in terms. The options notice must include:

(i) A statement advising the customer of the specific changes being proposed by the
EGS and informing the customer of how to exercise the customer’s options, including the
customer’s ability to accept the proposed changes, to choose another product offering
from the customer’s existing EGS, to select another EGS or to return to default service.

(ii) Information regarding new pricing or renewal pricing including the price to be
charged, per kilowatt-hour, for the first billing cycle of generation service:

(A) If a customer fails to respond to the options notice and is converted to a month-
to-month contract, the EGS shall provide a disclosure statement under § 54.5 (relating to
disclosure statement for residential and small business customers).

(I) Notice of a subsequent change in pricing shall be provided to the customer at
least 30 days prior to the new price being charged.

(II) For customers who have elected to receive electronic communications from
the EGS, notice of the change in pricing shall be transmitted in the manner chosen by the
customer. For all other customers, notice shall be provided by first class mail.

(B) Ifa customer fails to respond to the options notice and is entered into a new
fixed [termiduration contract, the EGS shall provide the fixed, per kilowatt-hour price
to be charged and term length of the contract.

(iii) The telephone numbers and Internet addresses, as applicable, for the Office of
Consumer Advocate, the Commission and PaPowerSwitch.com.

(iv) Language clearly visible on the front of the envelope used to provide the options
notice stating that it contains important information regarding the expiration or changes
in terms of the customers electric supply contract.

(V) A STATEMENT INDICATING WHETHER THE EXISTING FIXED
DURATION CONTRACT HAS A CANCELLATION FEE AND, IF SO, THAT
THE CUSTOMER IS NOT SUBJECT TO THE CANCELLATION FEE IF THE
CUSTOMER TERMINATES THE CONTRACT AT ANY TIME BETWEEN THE
DATE OF THE OPTIONS NOTICE AND THE EXPIRATION DATE OF THE
FIXED DURATION CONTRACT.

(3) When a customer fails to respond to either notice, the following apply:

(i) A fixed Itermiduration contract shall be converted to one of the following:
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(A) A month—to—month contract, either at the same terms and conditions or at
revised terms and conditions, as long as the contract does not contain cancellation fees.

(B) Another fixed Itermiduration contract, as long as the new contract includes a
customer-initiated cancellation provision that allows the customer to cancel at any time.
for any reason, and does not contain cancellation fees.

(ii) The converted contracts shall remain in place until the customer chooses one of
the following options:

(A) Select another product offering from the existing EGS.

(B) Enroll with another EGS.

(C) Return to the default service provider.
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF PENNSYLVANIA
HARRISBURG PENNSYLVANIA

THE CHAIRMAN

April 17, 2020

The Honorable George D Bedwick
Chairman
Independent Regulatory Review Commission
333 Market Street, 14th Floor
Harrisburg, PA 17101

Re: L-2017-2628991 /57-31913201
Final Rulemaking Regarding
Electricity Generation Customer Choice
52 Pa. Code, Chapter 54

Dear Chairman Bedwick

Enclosed please find one (1) copy of the regulatory documents concerning the above-captioned rulemaking
Under Section 745 5(a) of the Regulatory Review Act, the Act of June 30, 1989 (P L 73, No 19) (71 P.S.
§ 745 1—745.15) the Commission, on March 13, 2018, submitted a copy of the Notice of Proposed
Rulemaking to the Senate Committee on Consumer Protection and Professional Licensure, the House
Consumer Affairs Committee and the Independent Regulatory Review Commission (IRRC) This notice was
published at 48 Pa B 1696 on March 24, 2018 The Commission also provided the Committees and IRRC
with copies of all comments received in compliance with Section 745 5(c)

In preparing this final form rulemaking, the Commission has considered all comments received from the
Committees, IRRC, and the public.

Sincerely,

Gladys Brown Dutrieuille
Chairman

Enclosures

cc The Honorable Robert M Tomlinson
The Honorable Lisa Boscola
The Honorable Brad Roae
The Honorable Robert F. Matzie
June Perry, Legislative Affairs Director
Renardo L. Hicks, Chief Counsel
Kriss 2. Brown, Deputy Chief Counsel
Daniel Mumford, Director of OCMO
Laura Gnffin, Regulatory Coordinator
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[External] FW: Requested Delivery to Legislative Committees - PUC EGS Customer
Information Disclosure Final-Form Rulemaking

Corinne Marut <cmarut@palrb.us>
Fri 4/17/2020 10:28 AM

To: tblauch@pasen.gov ctblauch@pasen.gov>; jmsmeltz@pasen.gov cjmsmeltz@pasen.gov>; jlivingston@pasenate.com
<jlivingston@pasenate.com>; broae@pahousegop.com <broae@pahcusegop.com>; pkirchner@pahousegop.com
<pkirchner@pahousegop.com’; hrodgers@pahousegop.com <hrcdgers@pahousegop.com>: rmatzie@pahouse.net
<rmatzie@pahousenet>; erosente@pahouse.net <erosente@pahouse.net>; Ifouse@pahouse.net <lfouse@pahouse.net>
Cc: Griffin, Laura <laurgriffi@pa.gov>; Duane Searle <dsearle@palrb.us>; AJ. Mendelschn <amendelsohn@palrb.us>

2 attachments (1 MB)

LRB Ltr_EGS Disclosure Final RM Committee Delivery_4.172020pdf; Legis_PUC EGS Disclosure Final RM_4172020.pdf;

ATTENTION: This email message is from an external sender. Do not open links or attachments from
unknown sources. To report suspicious email, forward the message as an attachment to
CWOPkSPAM@pa.gov. IfEC[.EDVE

APR 17 zoza
From: Griffin, Laura <laurgriffl@pa.gov>
Sent: Friday, April 17, 2020 10:06 AM
To: Code&Bulletin <codeandbullefin@palrb.us>
Cc: Duane Searle <dsearle@palrb.us>
Subject: Requested Delivery to Legislative Committees - PUC EGS Customer Information Disclosure Final-Form
Rulemaking
Importance: High

Good morning!

Please find attached the Pennsylvania Public Utility Commission’s EGS Customer
Information Disclosure Final-Form Rulemaking for delivery to the Senate Consumer
Protection and Professional Licensure Committee and House Consumer Affairs
Committee, as the Legislative Reference Bureau has agreed to accept delivery of
regulations for the standing committees during the COVID-19 emergency.

As instructed by Director Searle, I have attached a copy of the rulemaking packet for
the Code and Bulletin Office Staff to forward immediately to the committee chairs. I
have also attached a cover letter with instructions as to which persons in the
committees should receive the forwarded email message. Please copy me on the
forwarded email so I have today’s date and the delivery time for my records.

Thank you for your assistance in meeting our statutory deadline for delivering this final
regulation during an extraordinary time.

Stay well and safe,

I of 2 4/17/2020, 10:32 AM
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Laura Griffin

Regulatory Coordinator I Law Librarian

Law Bureau I PA Public Utility Commission

3rd Floor Commonwealth Keystone Building

400 North Street Harrisburg, PA 17120

Phone: (717) 772-4597 I Email: Iaurgflffipa.gov
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