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(All Comments submitted on this regulation will appear on IRRC’s website)

(1) Agency Environmental Hearing Board

(2) Agency Number:

Identification Number: 106-12 IRRC Number:3) 2.,
(3) PA Code Cite: 25 Pa. Code Chapter 1021

(4) Short Title: Environmental Hearing Board Rules of Practice and Procedure

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact :Maryanne Wesdock, (412) 565-5245, mwesdock(pa.gov
Secondary Contact: Christine Walker, (814) 871-2573, christiwgipgQv

(6) Type of Rulemaking (check applicable box):

Proposed Regulation Emergency Certification Regulation;

X D Final Regulation Certification by the Governor

Final Omitted Regulation D Certification by the Attorney General

The regulations amend the Environmental Hearing Board’s Rules of Practice and Procedure and maybe
summarized as follows:

1021.13, 1021.32, 1021.39 — revisions to the rules of electronic filing registration, docketing, and the
addition of a computation of time rule to detennine when filing deadlines occur.

1021.33, 1021.34 — revisions to service rules to clarify service by the Board and clarify that the Board
will only serve copies by mail to parties who have been excused from electronic filing.

1021.21, 1021.51, 1021.52, 1021.141 — revisions to requirements for a Notice of Appeal,
representation, appeals of consent adjudications, and a typographical correction to timeliness of appeal rules.

1021.103- revision adds Notices to Attend and Notices to Produce as subject to the rules on subpoenas
in this section.

1021.151, 1021.153, 1021.201 — revision explains procedures for interlocutory appeals and
composition of the certified record on appeal to Commonwealth Court.
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(7) Briefly explain the regulation in clear and nontecnnical language. (100 words or less)



(8) State the statutory authority for the regulation. Include specific statutory citation.

The Environmental Hearing Board is authorized by Section 5(c) of the Environmental Hearing Board
Act, 35 P.S. section 7515(c), to promulgate rules and regulations related to practice and procedure.

(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

No.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

Numerous amendments in this rules package revise and clarify existing electronic filing rules. Since
the Board has implemented mandatory electronic filing for most parties, the Board has reduced the
administrative burden posed by mail and improved record keeping. Several revisions to the rules make
slight substantive and stylistic changes to clarify electronic filing rules and ensure that the electronic
filing rules are consistent with other Board rules regarding timing of filing, service by parties, and
requirements for Notices of Appeal. These revisions will bolster the efficiency of the electronic filing
system and help practitioners and pro se appellants initiate appeals before the Board.

The Board has added a rule for amendment of interlocutory orders which sets forth the format and
time period for filing a request for certification of interlocutory orders to create consistency with the
Rules of Appellate Procedure. This rule will give practitioners a clear set of guidelines when filing a
request for certification of interlocutory orders for appeal.

Other amendments to the rules clarify the general appeals process before the Board such as service,
when an appeal is initiated, and the timeliness of filings. Through a new computation of time rule, the
Board has clarified confusion amongst practitioners as to when filings are due if a deadline falls on a
Saturday, Sunday, or legal holiday. The Board has also dovetailed the Pennsylvania Rules of Civil
Procedure by ensuring that Notices to Produce and Notices to Attend fall within the Board’s rules on
subpoenas. In addition, the amendments to the rules on composition of certified records on appeal to the
Commonwealth Court corresponds with the appellate rules for filing petitions for review with the
Commonwealth Court.
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(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

No.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

The Environmental Hearing Board has not done a study of the rules of practice and procedure of
comparable administrative tribunals in other states but does not believe that the amendments could in
any way put Pennsylvania at a competitive disadvantage.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

The regulations do not affect the regulations of any other state agencies. Where the regulations affect
other regulations of the Environmental Hearing Board, those regulations have been so revised and are
contained in this rulemaking.



(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small business”
is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The regulations are based on the recommendations of the Environmental Hearing Board Rules
Committee, a nine member advisory committee established by Section 5(a) of the Environmental
Hearing Board Act, 35 P.S. § 75 15(a). The Committee is comprised of attorneys from both the public
and private sectors appointed by the Governor, the majority and minority leadership of the House and
Senate, the Secretary of the Department of Environmental Protection and the Citizens Advisory Council.
Public participation in the Rules Committee meetings is encouraged and the meetings receive sunshine
notice according to law. Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on
December 9, 2015, the Board submitted a copy of the proposed rulemaking and a copy of a Regulatory
Analysis Form to the Independent Regulatory Review Commission (IRRC) and to the Chairpersons of the
House and Senate Environmental Resources and Energy Committees. On December 19, 2015, the Board
published the proposed revisions to its regulations in the Pennsylvania Bulletin. The public comment period
closed on January 19, 2016. The Board received and responded to public comments from the Independent
Regulatory Review and William J. Cluck, Esquire.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

Anyone who is a litigant before the Environmental Hearing Board will be affected by the regulations.
This includes the Department of Environmental Protection, the regulated community and citizens
groups, and any member of the public who appeals an action of the Department of Environmental
Protection. Any Commonwealth agency that appeals or joins in an action taken by the Department of
Environmental Protection will also be affected by the regulations.
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(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

Any person who litigates an appeal before the Environmental Hearing Board will be required to comply
with the regulations. This includes the entities listed in the response to question #15.

(17) Identif’ the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

The amendments will either have no measurable fiscal impact on the Commonwealth, political subdivision or
the private sector or may have a favorable economic impact in that they may eliminate potential litigation over
existing uncertainties in EHB procedures, authority, and requirements.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

Clarifications to the Board’s electronic filing regulations with make the electronic filing system more
efficient and user-friendly for practitioners. Amendments that add clarification to the initial appeal
process before the board will help practitioners avoid procedural mistakes when initiating appeals,
serving parties, and filing documents via the Board’s electronic filing system. Changes to the Board’s
filing and service rules could reduce the need for litigation over uncertainties in the rules. There are no
adverse effects of the regulations.
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(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The regulations will have no economic impact on the regulated community.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The regulations will have no impact on local governments other than to possibly reduce the need for
litigation over uncertainties in the rules.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

The regulations will have no economic impact on state government other than to reduce potential for
litigation over uncertainties in the rules.
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(22) For each of the groups and entities identified in items (1 9)-(2 1) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

N/A — No legal, accounting or consulting procedures, reporting or recordkeeping is required.

(22a) Are forms required for implementation of the regulation?

No forms are required.

(22b) If forms are required for implementation of the regulation, attach copies of the forms here. If
your agency uses electronic forms, provide links to each form or a detailed description of the information
required to be reported. Failure to attach forms, provide links, or provide a detailed description of
the information to be reported will constitute a faulty delivery of the regulation.
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(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year Year Year Year Year

SAVINGS: $ $ $ $ $ $

Regulated Community

Local Government

State Government

Total Savings Not Not Not Not Not Not
measurable measurea measureab measureab measurea measureabi

ble le le ble e
COSTS:

Regulated Community

Local Government

State Government

Total Costs None None None None None None

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses None None None None None None

(23 a) Provide the past three year expenditure history for programs affected by the regulation.

Program FY -3 FY -2 FY -1 Current FY

Not applicable Not applicable Not applicable Not applicable Not applicable
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(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of

the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(a) An identification and estimate of the number of small businesses subject to the regulation.
(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.
(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of

the proposed regulation.

The regulations will not have an adverse impact on small businesses.
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(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

An amendment to the Board’s service rules protects parties who may not have a fax machine or other
pertinent technology by allowing other methods for service of appeals. An amendment to the Board’s rules on
Representation also notifies appellants that an appeal can be instituted by the filing of a notice of appeal or
complaint depending on the statute at issue.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The concept of alternative regulatory approaches is not germane to procedural rules for adjudicatory
proceedings, as their content is dictated by relevant statutory, regulatory and constitutional provisions, as
well as judicial precedent.
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(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performance standards for small businesses to replace design or operational

standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

The concept of conducting a regulatory flexibility analysis is not germane to procedural rules for
adjudicatory proceedings, as their content is dictated by relevant statutory, regulatory and constitutional
provisions, as well as judicial precedent.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in a
searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

Data was not the basis for this regulation.
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(29) Include a schedule for review of the regulation including:

A. The length of the public comment period: 30 days from publication
in Pa. Bulletin.

B. The date or dates on which any public meetings or hearings
will be held: All Environmental

Hearing Board Rules Committee meetings to discuss the proposed rules were open to the public. The
meetings were held on the following dates: March 13, 2014; May 8, 2014; October 23, 2014; January 8,
2015; March 12, 2015; September 10, 2015; November 5, 2015; January 6, 2016; and March 10, 2016.
Additionally, the meeting of the Environmental Hearing Board Judges to vote on the final rules, held on
June 2, 2016, was open to the public.

C. The expected date of delivery of the final-form regulation: Upon completion of the
regulatory review process — approximately 9 months.

D. The expected effective date of the final-form regulation: Upon publication as a final
form regulation in the Pa. Bulletin.

E. The expected date by which compliance with the final-form
regulation will be required: Upon publication as a final

form regulation in the Pa. Bulletin.

F. The expected date by which required permits, licenses or other
approvals must be obtained: Not applicable.

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The regulations will continue to be evaluated by the Environmental Hearing Board Rules Committee at
its meetings held every other month. Additionally, the Environmental Hearing Board receives feedback
on its regulations at events held by the Pennsylvania Bar Association Environmental and Energy Law
Section and county bar association environmental law sections.
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ENVIRONMENTAL HEARING BOARD
RULES OF PRACTICE AND PROCEDURE

FINAL RULEMAKING 106-12

PREAMBLE

The Environmental Hearing Board (Board) by this order amends Title 25 of the
Pennsylvania Code as set forth at Annex A. The amendments modify the rules of
practice and procedure before the Board by implementing improvements in practice and
procedure.

The Board approved the final regulations at its meeting on June 2, 2016.

Effective Date

The amendments will go into effect upon publication in the Pennsylvania Bulletin
as final rulemaking.

Contact Person

For further information, contact Maryanne Wesdock, Senior Counsel,
Environmental Hearing Board at: mwesdock(dpa.gov, (412) 565-5245, or Suite 310 Piatt
Place, 301 Fifth Avenue, Pittsburgh, PA 15222. If information concerning this notice is
required in an alternative form, please contact Christine Walker, Secretary to the Board,
at christiwal(ZIpa.gov or (814) 871-2573. TDD users may telephone the Board through
the AT&T Pennsylvania relay center at 1-800-654-5984.

Statutory Authority

The regulations are promulgated under the authority of Section 5 of the
Environmental Hearing Board Act (35 P.S. § 7515) which empowers the Board to adopt
regulations pertaining to practice and procedure before the Board.

Comments and Revisions to Proposed Rulemaking

The proposed rulemaking amendments were adopted by the Board at its meeting
of July 8, 2015 and published at 45 Pa.B. 7166 (December 19, 2015), with a 30-day
public comment period. Comments were submitted by the Independent Regulatory
Review Commission (IRRC) and Attorney William Cluck. The comments and the
Board’s responses were discussed at a public meeting/conference call of the Board’s
Rules Committee held on March 10, 2016. In response to comments received during the
official public comment period on the proposed rulemaking, a draft final rulemaking was
prepared. A summary of the comments and Board’s responses is set forth below:

25 Pa. Code sec. 1021.21 (Representation)



This rule is being amended to delete the section that requires individuals acting in
concert to be represented by counsel (i.e., former section 1021.21(c)).

IRRC questioned the Board’s decision to place a notification about the Interest on
Lawyers’ Trust Account (JOLTA) fee in the comment to Section 1021.21. Specifically,
IRRC questioned how the Board would enforce the provision which advises attorneys
that payment of the IOLTA fee (set forth in 204 Pa. Code sec. 81.505(a)) is not
applicable in Board proceedings. The Board notified IRRC that the comment was simply
explanatory.

25 Pa. Code sec. 1021.32 (Filing)

Because the proposed revision to Section 1021 .32(c)(3) contains a reference to the
Board’s electronic filing site, IRRC suggested adding the website address. However,
both the Rules Committee and the Board expressed concern that if the website address
were to change in the future, it would take a rule change to update the address, a process
that takes several months. The Rules Committee and the Board considered adding the
electronic filing site address to a comment to the rule; however, the Legislative Reference
Bureau advised the Board that updating a page in the Pa. Code takes approximately two
to three months, and there was concern that an incorrect address could be misleading for
that amount of time.

Therefore, the Rules Committee and Board have proposed placing the electronic
filing address in the Preamble: http://ehb.courtapps.com/content/efiling.php

25 Pa. Code sec. 1021.51 (Notice of Appeal)

IRRC asked for clarification on the amendment to section 1021.51(c). This
section is being amended to clarify that if an appellant is not represented by an attorney,
the notice of appeal must be signed by the appellant. If the appellant is represented by an
attorney, the attorney may sign the appeal form.

Section 1021.51(d) is being amended to require an appellant to attach a copy of
the “notification and any documents received with the notification” to his or her notice of
appeal. One commentator suggested also permitting an appellant to provide a link to the
Pennsylvania Bulletin notice since the document is not always available to a third party
appellant, or in some cases may be quite lengthy. The Rules Committee and the Board
agreed with the commentator’s suggestion and this revision has been incorporated into
Section 1021.51(d).

IRRC asked for clarification on the amendments to subsections (iii) and (vi) of
section 1021.51(0(3) dealing with facsimile filing. Because subsection (iii) deals with
the filing of a notice of appeal, the subsection was clarified by substituting the words
“notice of appeal” for “each document.” A sentence was added to subsection (vi) to state
that if a party’s fax number is not available or operational for purposes of serving a copy



of a faxed notice of appeal on other parties to the appeal, the appellant has the option of
serving it by overnight delivery. This revision was added based on IRRC’s comments on
a prior rulemaking package (i.e., EHB rulemaking 106-10).

25 Pa. Code sec. 1021.101 (Prehearing procedure)

IRRC did not request any changes to the proposed revisions to 25 Pa. Code
section 1021.101, dealing with prehearing procedure, but simply asked for clarification
on why the amendments to this section had been proposed. The amendments were
proposed for the following reasons:

Subsection (c) of 25 Pa. Code section 1021 .101 has been amended to ensure that
hearings may be scheduled far enough in advance to accommodate the schedules of the
parties, counsel, witnesses and the Board.

Subsection (d) of section 1021.101 simply codifies the Board’s long-standing
practice of setting forth deadlines for the filing of prehearing memoranda and motions in
limine and also recognizes that the Board may schedule a prehearing conference prior to
a hearing on the merits.

25 Pa. Code 1021.153 (Amendment of interlocutory orders) (note: This was a newly
created section in the proposed rulemaking)

IRRC suggested a style change to subsection (d) of section 1021.153 as follows:
Change “Unless the Board acts” to “If the Board does not act . . .“ This change was
adopted by the Rules Committee and the Board.

One comment suggested that the Board consider extending the 10-day deadline
for requesting an amendment of an interlocutory order to certify an issue for appeal. The
Rules Committee and Board considered the request but determined that an extension
would not allow the Board sufficient time to act before expiration of the 30-day appeal
deadline under subsection (d).

25 Pa. Code sec. 1021.201 (Composition of certified record on appeal to
Commonwealth Court)

The Board deleted the specific references to the Pa. Rules of Appellate Procedure
in section 1021.201 since revisions to the Rules of Appellate Procedure would necessitate
a revision to Board rule 1021.201. IRRC requested that the Board provide a specific
reference to the rules in the Preamble. The Rules Committee and Board agreed. The
applicable Rules of Appellate Procedure for purposes of complying with 25 Pa. Code sec.
1021.201 are Pa. Rules of Appellate Procedure 1911-1935.

Sunset Date



A sunset date has not been established for these regulations. The effectiveness of
the regulations will be evaluated on an ongoing basis by the Board and the Rules
Committee.

Regulatory Review

As required by Section 5(a) of the Regulatory Review Act, 71 P.S. § 745.5(a), the
Board submitted copies of the proposed rulemaking, which was published in the
Pennsylvania Bulletin 45 Pa.B. 7166 (December 19, 2015), to JRRC and the Senate and
House Environmental Resources and Energy Committees for review and comment. The
Board also provided IRRC and the Committees with the Regulatory Analysis. Under
Section 5(c) of the Regulatory Review Act, IRRC and the House and Senate Committees
were provided with copies of the comments received during the public comment period,
as well as other documents when requested.

In preparing the final form regulations, the Board has considered all comments
received. No comments on the proposed regulations were received from either of the
legislative committees.

These final form regulations were submitted to the House Environmental
Resources and Energy Committee and the Senate Environmental Resources and Energy
Committee on

_______.

Because no action was taken by the Committees within 20 days
after submission of the final form regulations, they are deemed approved. IRRC met on

__________

and approved the regulations pursuant to Section 5.1(e) of the Regulatory
Review Act.

Findings of the Board

The Board finds that

(1) Public notice of the proposed rulemaking was given under Sections 201 and
202 of the Act of July 31, 1968, P.L. 769, No. 240, 45 P.S. § 1201 and 1202
and the regulations thereunder at 1 Pa. Code § 7.1 and 7.2.

(2) These regulations are necessary and appropriate for administration of the
Environmental Hearing Board Act.

Order

(1) The regulations of the Board are amended by Annex A.

(2) The Chairman of the Board shall submit this order and Annex A to the Office
of Attorney General and Office of General Counsel as to legality and form as
required by law.



(3) The Chairman of the Board shall submit this order and Annex A to the House
Environmental Resources and Energy Committee, the Senate Environmental
Resources and Energy Committee, and IRRC, as required by law.

(4) The Chairman of the Board shall certify this order and Annex A and deposit
them with the Legislative Reference Bureau as required by law.

(5) This order shall take effect upon publication in the Pennsylvania Bulletin.

Thomas W. Renwand
Chairman and Chief Judge



Annex A

TITLE 25. ENVIRONMENTAL PROTECTION

PART IX. ENVIRONMENTAL HEARING BOARD

CHAPTER 1021. PRACTICE AND PROCEDURE

TIME

(Editor’s’ Note: The following section is new and printed in regular type to enhance
readability.)

§ 1021.13. Computation of time.

(a) Except as otherwise provided by law, in computing a period of time prescribed or allowed
by the rules of the Board or another provision of law, time shall be computed to exclude the first
day of the action, event or filing. Time shall be computed to include the last day unless it falls on
a Saturday, Sunday or legal holiday in which event the day will be omitted from the computation
and the period shall run until the end of the next business day. Intervening Saturdays, Sundays
and legal holidays shall be included in the computation.

(b) Subsection (a) supersedes 1 Pa. Code § 31.12 (relating to computation of time).

REPRESENTATION BEFORE BOARD

§ 1021.21. Representation.

(a) Parties, except individuals appearing on their own behalf, shall be represented by an
attorney in good standing at all stages of the proceedings subsequent to the filing of the notice
of appeal or complaint.

(b) Corporations shall be represented by an attorney of record admitted to practice before the
Supreme Court of Pennsylvania. Corporations may also be represented by an attorney in good
standing and admitted to practice before the highest court of another state on a motion pro hac
vice filed by the Pennsylvania attorney of record.

ftc) Groups of individuals acting in concert, whether formally or informally, shall be
represented by an attorney admitted to practice law before the Supreme Court of
Pennsylvania or by an attorney in good standing admitted to practice before the highest
court of another state who has made a motion to appear specially in the case and agrees
therein to abide by the Rules of the Board and the Rules of Professional Conduct.

(d)1 (c) Individuals may appear in person on their own behalf, however, they are encouraged
to appear through counsel and may be required to appear through counsel junder subsection



(c)] if the Board determines Ithey are acting in concert with or as a representative of a group
of individuals] that they are not merely appearing on their own behalf.

j(e)] (d) Subsections (a)—[(d)j (c) supersede 1 Pa. Code § 31 .21—3 1.23 (relating to
appearance in person; appearance by attorney; and other representation prohibited at hearings).

Comment: Payment of the Interest on Lawyers Trust Account fee under 204 Pa. Code §
81.505(a) (relating to fees) is not required as a condition to pro hac vice admission in a
proceeding before the Board.

DOCUMENTARY FILINGS

FILING AND SERVICE OF DOCUMENTS

§ 1021.32. Filing.

* * * * *

(c) Electronic filing.

* * * * *

(3) Electronic filing can be performed only by registered users. Individuals who are not
registered users can become registered users by submitting a registration statement to the Board
and receiving [a password authorizing electronic filing and service] authorization for
electronic filing and service from the electronic filing provider. [The registration statement
must be on a form prepared by the Board and include the user’s name and mailing
address, e-mail address, attorney identification number (if the registered user is an
attorney), a request for authorization to participate in electronic filing and electronic
service, and consent to accept electronic service of documents permitted to be electronically

filed.1 The registration statement consists of an electronic form prepared by the Board and
accessed on its electronic filing web site. The prospective registered user must provide a
name, mailing address, e-mail address, telephone number and attorney identification
number (if the registered user is an attorney).

* * * * *

1(11) Each document filed electronically must indicate in the caption that it has been
electronically filed.

(12)] (11) Documents may be electronically filed in WordPerfect format, Microsoft Word
format, PDF format or other formats as the Board may permit. The electronic filing provider
automatically converts uploaded documents not already in PDF format to PDF format. A
document may exceed page limitation rules if the additional pages result solely from the
electronic conversion by the electronic filing provider.



[(13)j (12) To the extent practicable, electronically filed documents must be formatted in
accordance with subsection (e)(4).

j(14)j (13) An electronic filing completed before midnight Eastern Time will be considered to
be filed on that date. Upon completion of the filing, the electronic filing provider will issue a
transaction receipt that includes the date and time the document was received. The transaction
receipt serves as proof of filing. jFilers may be required to file amended versions of
documents to meet the necessary filing requirements.

j(15)j (14) Except in the case of notices of appeal, which are governed by § 1021.53a
(relating to nunc pro tunc appeals), if electronic filing or service does not occur or is made
untimely because of a technical issue, the party affected may seek appropriate relief from the
Board.

1(16)1 (15) A registered user shall submit as exhibits or attachments only excerpts of the
referenced documents that are directly germane to the matter under consideration by the Board.
Excerpted information must be clearly and prominently identified as such. A registered user who
files excerpts of documents as exhibits or attachments under this paragraph does so without
prejudice to his right to timely file additional excerpts or the complete document and shall, upon
request, provide responding parties with the complete document. A responding party may timely
file the complete document or additional excerpts that it believes are directly germane.

* * * * *

§ 1021.33. Service by the Board.

(a) jOrders, notices and other documents entered or issued by the Board will be served
upon the person designated in the notice of appearance or, if no notice of appearance has
been entered, upon the person upon whom the notice of appeal or complaint was served.1
The Board will serve the orders, notices and other documents it issues upon counsel
designated on the docket. For any parties not represented by counsel, the Board will serve
the person who filed the complaint or notice of appeal, or the person upon whom the notice
of appeal or complaint was served.

(b) The Board will serve documents it enters or issues upon registered users participating in
the proceeding through the electronic filing provider, subject to the provisions in this chapter.
The Board will serve persons jother than registered usersi who have been excused from
electronic filing under § 1021.32(c)(1) (relating to filing) by mail or in person.

* * * * *

§ 1021.34. Service by a party.

* * * * *



(d) Documents filed electronically shall be served by hand, mail, other personal delivery or
facsimile upon parties [not represented by registered users or, for parties representing
themselves, upon parties who are not registered usersi who have been excused from
electronic filing under § 1021.32(c)(1) (relating to filing).

* * * * *

§ 1021.39. Docket.

* * * * *

(b) The docket will register the date of all filings [as well as the time of the filing if the
filing is made electronicallyj. When a document is filed electronically, the electronic filing
provider will transmit a notice of the electronic filing to all registered users in the proceeding,
which includes the date and time of the filing.

* * * * *

FORMAL PROCEEDINGS

APPEALS

§ 1021.51. Commencement, form and content.

* * * * *

(c) The notice of appeal must set forth the name, mailing address, e-mail address and
telephone number of the appellant. [If the appellant is represented by an attorney, the notice
of appeal shall be signed by at least one attorney of record in the attorney’s individual
name.j The notice of appeal shall be signed by at least one attorney of record in the
attorney’s individual name or, if a party is not represented by an attorney, shall be signed
by the party.

(d) If the appellant has received written notification of an action of the Department, [a copy
of the action must be attached to the notice of appeall the appellant shall attach a copy of
that notification and any documents received with the notification to the notice of appeal. If
the documents include a permit, the appellant only needs to attach the first page of the
permit. IN LIEU OF ATTACHING A COPY OF THE NOTIFICATION OF THE
ACTION OR RELATED DOCUMENTS, THE APPELLANT MAY PROVIDE A LINK
TO THE PUBLICATION OF THE ACTION IN THE PENNSYLVANIA BULLETIN.

(e) The notice of appeal must set forth in separate numbered paragraphs the specific
objections to the action of the Department. The objections may be factual or legal.

(f) An original notice of appeal shall be filed electronically, conventionally or by facsimile.



* * * * *

(3) Facsimile filing.

* * * * *

(iii) For original notices of appeal more than ten pages long, the facsimile filed must consist
of the certificate of service and the first five pages and last five pages of [each documentj the
notice of appeal except exhibits. Except for copies of checks and bonds required to secure
payment of a penalty, exhibits shall be omitted from the filing transmitted to the Board’s
facsimile line.

(iv) On the same day an original notice of appeal is transmitted to the Board’s facsimile line,
the original, including exhibits, shall be deposited in the mail, addressed to the Board’s
headquarters at the address provided in paragraph (2)(i).

(v) The notice of appeal must be formatted in accordance with paragraph (2)(v). Failure to
comply with this requirement will not result in rejection or dismissal of the notice of appeal. The
Board may request that the appellant file an amended version of the notice of appeal in proper
form.

(vi) The appellant shall, concurrent with or prior to the facsimile filing of a notice of appeal,
serve a copy by facsimile on the individuals and entities listed in paragraph (2)(vi). If a party’s
fax number is not available or operational, the notice of appeal shall be served to that party
by overnight delivery.

* * * * *

§ 1021.52. Timeliness of appeal.

* * * * *

(b) The appellant shall, within 20 days of the mailing of a request from the Board, file missing
information required by § 1021.51(c), (d) and j(i)1 (k) (relating to commencement, form and
content) or suffer dismissal of the appeal.

* * * * *

PREHEARING PROCEDURES AND PREHEARING CONFERENCES

§ 1021.101. Prehearing procedure.

* * * * *



(c) jAfter the Board resolves all dispositive motions, it will establish a hearing date for
the remaining issues.1 The Board will establish a hearing date for the issues in the appeal.
The Board may also direct that the parties meet prior to the hearing to stipulate to uncontested
facts, the qualifications of experts and the admissibility of exhibits.

(d) The parties shall file their prehearing memoranda at least 20 days before the scheduled
hearing date. The Board may issue an order scheduling specific dates on which each party is
to file its prehearing memorandum, deadlines for filing motions in limine and a prehearing
conference.

(e) Subsection (d) supersedes 1 Pa. Code § 35.121 (relating to initiation of hearings).

§ 1021.103. Subpoenas, notices to attend and notices to produce.

(a) Except as otherwise provided in this chapter or by order of the Board, requests for
subpoenas jandj, subpoenas, notices to attend and notices to produce shall be governed by
Pa.R.C.P. 234.1—234.4, 234.6—234.9 and 4009.2 1—4009.27. When the term “court” is used in
Pa.R.C.P. “Board” is to be understood; when the terms “Prothonotary” or “clerk of court” are used
in Pa.R.C.P. “Secretary to the Board” is to be understood.

* * * * *

TERMINATION OF PROCEEDINGS

§ 1021.141. Termination of proceedings.

* * * * *

(c) When a proceeding is sought to be terminated by the parties pursuant to a consent
adjudication, all parties shall submit the proposed consent adjudication to the Board for approval.
No proposed consent adjudication will be approved by the Board unless it contains the
agreement of all parties to the action. The Board may refuse to approve a proposed consent
adjudication if any of its provisions are contrary to law or constitute, in the discretion of the
Board, overreaching or bad faith by any party. Prior to approval, the Board will publish the
major substantive provisions of the consent adjudication in the manner indicated in subsection
(b)(3). In addition, the notice shall provide a comment period of at least 30 days for comments to
be provided by the public. When comments are received from the public the parties to the
consent adjudication shall respond to the comments. The Board may schedule a hearing prior to
taking action on the consent adjudication. Any appeal from a consent adjudication shall Ilie toj
be with the Commonwealth Court, and shall, when taken by an aggrieved person not a party to
the action, be taken within 30 days of the date of the Board’s action.

Comment: The prior rule at § 1021.120(b) authorizing dismissal with and without prejudice
was deleted because the Board thought it more appropriate to determine this matter jby case
lawj on a case-by-case basis rather than by rule.



RECONSIDERATION

§ 1021.151. Reconsideration of interlocutory orders.

(a) A petition for reconsideration of an interlocutory order or ruling shall be filed within 10
days of the order or ruling. The petition must demonstrate that extraordinary circumstances
justify consideration of the matter by the Board. A party may file a memorandum of law at the
time the jmotionj petition or response is filed.

* * * * *

§ 1021.152. Reconsideration of final orders.

(a) A petition for reconsideration of a final order shall be filed within 10 days of the date of
the final order. A party may file a memorandum of law at the time the [motionj petition or
response is filed. Reconsideration is within the discretion of the Board and will be granted only
for compelling and persuasive reasons. These reasons may include the following:

* * * * *

(Editor’s Note: The following section is new and printed in regular type to enhance
readability.)

§ 1021.153. Amendment of interlocutory orders.

(a) Requests to amend an interlocutory order to certify one or more issues for appeal in
accordance with 42 Pa.C.S. § 702(b) (relating to interlocutory orders) shall be filed within 10
days of service of the order and shall take the form of a motion under § 1021.91 (relating to
general).

(b) Motions filed under subsection (a) must be accompanied by a memorandum of law setting
forth the reasons why the order involves a controlling question of law as to which there is a
substantial ground for difference of opinion and that an immediate appeal from the order may
materially advance the ultimate termination of the matter.

(c) Responses to motions filed under this section shall be filed within 10 days of service of the
motion and shall be consistent with § 1021.91.

(d) Unless the Board acts IF THE BOARD DOES NOT ACT on the motion within 30 days
of it being filed, the motion shall be deemed denied.

(e) The filing of a motion under this section or the amendment of an interlocutory order
containing the requested finding will not stay a proceeding unless otherwise ordered by the
Board or by Commonwealth Court.

(f) Subsections (a)—(e) supersede 1 Pa. Code § 3 5.225 (relating to interlocutory orders).



APPELLATE MATTERS

§ 1021.201. Composition of the certified record on appeal to Commonwealth
Court.

(a) Unless the parties file a stipulation with the Board [providing otherwise, within 20 days
of the filing of the petition for reviewl or the Commonwealth Court requires otherwise, the
Board shall certify the record in accordance with [Pa.R.A.P. 1951 (relating to record below in
proceedings on petition for review) andj the applicable Rules of Appellate Procedure. The
record shall consist of:

* * * * *
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COMMENT AND RESPONSE

Specific Comments

§ 1021.21. Representation.

Comment: The Board is proposing to add a comment to the end of this existing section
regarding the Payment of Interest on Lawyers Trust Fund Account. How will the Board
implement this provision? In order for this provision to be binding and enforceable, it must be
part of the regulation, not a comment.

Response: The IOLTA provision of 204 Pa. Code § 81.505(a) is not applicable to proceedings
before the Board. The Board is not attempting to implement a new rule, but rather add an
explanatory comment to Rule 1021.21. This explanatory comment advises attorneys that
payment of the IOLTA fee under 204 Pa. Code § 81.505(a) is not required in matters before the
Board.

Comment: The Board has proposed revisions to the section on representation. Normally I
support the requirement that a corporation be represented by counsel. However, if the
corporation is a close corporation or a limited liability corporation with limited assets, I would
support providing the Board with discretion on a case-by-case basis to allow a corporation to
appear pro Se. with respect to removing the requirement that the individuals acting in concert be
required to have counsel, I support the deletion of the present section 1021.21(c). In some
instances the Board may require individuals acting in concert to be represented. What will be the
criteria to make such a determination so that fair notice is provided to those individuals acting in
concert? The proposed revision to section 1021.21 is reprinted for ease of reference:

§ 1021.21. Representation.

(a) Parties, except individuals appearing on their own behalf, shall be represented
by an attorney in good standing at all stages of the proceedings subsequent to the
filing of the notice of appeal or complaint.
(b) Corporations shall be represented by an attorney of record admitted to
practice before the Supreme Court of Pennsylvania. Corporations may also be
represented by an attorney in good standing and admitted to practice before the
highest court of another state on a motion pro hac vice filed by the Pennsylvania
attorney of record.
j(c) Groups of individuals acting in concert, whether formally or informally,
shall be represented by an attorney admitted to practice law before the
Supreme Court of Pennsylvania or by an attorney in good standing admitted
to practice before the highest court of another state who has made a motion
to appear specially in the case and agrees therein to abide by the Rules of the
Board and the Rules of Professional Conduct.
(d)j (c) Individuals may appear in person on their own behalf however, they are
encouraged to appear through counsel and may be required to appear through
counsel [under subsection (c)j if the Board determines [they are acting in
concert with or as a representative of a group of individualsi that they are
not merely appearing on their own behalf.
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j(e)j (d) Subsections (a)—[(d)J (c) supersede 1 Pa. Code § 31.21—31.23
(relating to appearance in person; appearance by attorney; and other
representation prohibited at hearings).

Response: The proposed rulemaking does not make any amendments to the Board’s rules on the
representation of corporations. The Board may consider changes in the future rulemaking
packages after discussion with the Board’s Rules Committee.

§ 1021.32. Filing.

Comment: Subsection (c)(3) includes a reference to the Board’s electronic filing website.
Where can parties find this electronic filing site? This information should be included in the
final-form regulation.

Response: The Board believes this information is better suited in a comment to the rule instead
of the body of the rule. The Board believes the web address is better placed in a comment to the
rule because the Board can make a purely editorial change to the web address in a comment
much more quickly than if the web addressed were placed in the body of the rule, which would
require a new rulemaking. The electronic filing address is
http ://ehb.courtapps.com!content/efiling.php.

§ 1021.51. Appeals

Comment: the changes being proposed under Subsection (c) are not explained in the Preamble
to the rulemaking. Conversely, the Preamble states that changes are being made to Subsection
(f), but the Annex does not show any changes to this subsection. In order for this Commission to
determine if the rulemaking is in the public interest, we ask the Board to provide an explanation
of why the changes to Subsection (c) are needed. If the board does not intend to amend
Subsection (f), we suggest that the Preamble be amended to reflect that.

Response: The Board agrees with the commentator. Subsection (c) does not contain any
substantive change to the rule. Rather, the amendment to Subsection (c) re-words the rule to
make it clearer that if a party is not represented by an attorney, the notice of appeal shall be
signed by the party. Further, the sentence in 1021.51(f)(iii) was added to provide clarity as to
what is meant by “this document.” The amendment to 1021.51 (f)(iv) was added at the request of
the Independent Regulatory Review Commission upon approval of the Board’s previous
proposed regulatory package 106-10.

Comment: The following comment pertains to what document is attached to a notice of appeal.
In a third-party appeal, if the document upon which the Department or conservation district or
conservation commission approved is unavailable, is it sufficient to provide a link to the
Pennsylvania Bulletin Notice (assuming notice was published in the Bulletin)? The proposed
revision authorizes attaching the first page of a permit instead of the entire document. I assume
the first page of a plan (i.e. nutrient management plan) or other document subject to the Board’s
jurisdiction is covered by this proposal, not just the first page of a permit.
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§ 1021.51. Commencement, form and content.
* * * * *

(c) The notice of appeal must set forth the name, mailing address, e-mail address
and telephone number of the appellant. jlf the appellant is represented by an
attorney, the notice of appeal shall be signed by at least one attorney of
record in the attorney’s individual name.] The notice of appeal shall be
signed by at least one attorney of record in the attorney’s individual name or,
if a party is not represented by an attorney, shall be signed by the party.
(d) If the appellant has received written notification of an action of the
Department, ja copy of the action must be attached to the notice of appeal] the
appellant shall attach a copy of that notification and any documents received
with the notification to the notice of appeal. If the documents include a
permit, the appellant only needs to attach the first page of the permit.

Response: Rule 1021.5 1(d) currently states that if an appellant has received written notification
of an action of the Department he must attach a copy of “the action.” The rule is being amended
to require the appellant to attach a copy of the “notification and any documents received with the
notification.” The Board agrees with the commentator with regards to allowing third party
appellants to provide a link to the Pennsylvania Bulletin notice since the document is often not
available to the third party appellant and because the Pennsylvania Bulletin is public record. In
the final-form rulemaking, the following language has been added to subsection (d): “In lieu of
attaching a copy of notification of the action or related documents, the appellant may provide a
link to the publication of the action in the Pennsylvania Bulletin.”

§ 1021.101. Prehearing procedure

Comment: Similar to our concern above, the changes being proposed under this
section are not explained in the Preamble to the rulemaking. In order for this
Commission to determine if the rulemaking is in the public interest, we ask the
Board to provide an explanation of why the changes to this section are needed.

Response: The Board agrees. Subsection (c) of 25 Pa. Code section 1021.101 has
been amended to ensure that hearings may be scheduled far enough in advance to
accommodate the schedules of the parties, counsel, witnesses and the Board.
Subsection (d) of section 1021.101 simply codifies the Board’s long-standing
practice of setting forth deadlines for the filing of prehearing memoranda and
motions in limine and also recognizes that the Board may schedule a prehearing
conference prior to a hearing on the merits.

§ 1021.153. Amendment of interlocutory orders.

Comment: To improve the clarity of Subsection (d), we recommend that the
opening phrase be changed from, “Unless the Board acts” to “If the Board does
not act.”
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Response: The Board agrees with the commentator and will make the
recommended change in the final version of the rules package.

Comment: Recently, the Board revised its rules on motion practice for those instances where the
Department files a response to a motion serves to extend the time when the opposing party files
its response and brief. If there is a situation where a party seeks amendment of an interlocutory
and another party in support files a response within 10 days but asserts additional grounds or
issues for appeal, would the opposing party have additional time to respond to the motion?

Response: The Board requires sufficient time to act before the expiration of the 30-day appeal
deadline; therefore, the 10-day time period was not extended under Section 1021.153.

§ 1021.201. Composition of the certified record on appeal to Commonwealth Court.

Comment: The Preamble states that language pertaining to a 20-day time frame for filing a
petition is being deleted from this section because the rules of the Commonwealth Court provide
for a 40-day time frame. The board cites 210 Pa. Code as the basis for this deletion. In the
Preamble to the final-form rulemaking, we ask the Board to provide a more specific citation to
the rules of the Commonwealth court as it relates to this time frame.

Response: The Board agrees with the commentator. The applicable Rules of Appellate
Procedure for purposes of complying with this section are Pa. R.A.P. Nos. 1911-1935.
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Greetings:

In accordance with the provisions of the Regulatory Review Act. the Fnvironmental Hearing
F3oard is transmitting a copy of final revisions to its rules of practice and procedure at 25 Pa.
Code Chapter 1021 (Final Rulemaking 106-12) ftr review.

Sincerely,

(- ((
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(412) 565-5245
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