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(1) Agency
Department of State, Bureau of Professional and Occupational
Affairs, State Board of Certified Real Estate Appraisers

(2) Agency Number: 16A

Identification Number: 7021 IPJC Number: Bii
(3) PA Code Cite: 49 Pa. Code § 36.401 — 36.456

(4) Short Title: Appraisal Management Companies

Secondary Contact: Cynthia Montgomery, Regulatory Counsel, Department of State, P.O. Box 2649,
Harrisburg, PA 17105-2649 (phone 717-783-7200) (fax 787-0251) evmnntxnm)nornv

(6) Type of Rulemaking (check applicable box):

X PROPOSED REGULATION LI Emergency Certification Regulation;

LI Final Regulation [I Certification by the Governor

LI Final Omitted Regulation LI Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The Board is proposing adoption of regulations governing the registration of appraisal management
companies as required by the Appraisal Management Company Registration Act (act) (63 P.S. §
457.21 — 457.31). These regulations define necessary terms; provide application requirements; set
qualifications of AMCs, owners, key persons and compliance persons; establish standards of practice
for AMCs; and provide for disciplinary action for violations of the act, regulations of the Board, and
relevant Federal laws governing appraisal practice.

(8) State the statutory authority for the regulation. Include specific statutory citation.

Section 4(a) of the act (63 P. S. § 457.24(a)) provides the Board’s authority to promulgate
regulations consistent with the act.
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(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Christopher K. McNally, Counsel, State Board of Certified Real Estate Appraisers,
P.O. Box 2649, Harrisburg, PA 17105-2649 (phone 717-783-7200) (fax 787-0251)
chrmcnally(i,pa.gov.



(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

Yes. The act and these regulations are mandated by the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank) (Pub.L. 111-203, 124 Stat. 1376).

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

The regulation is statutorily mandated. It is necessary to set forth the requirements for
registration of AMCs under the act.

(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

No, there are no provisions that are more stringent than Federal standards. In fact, the
regulations incorporate or complement the Federal laws governing appraisal practice.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

Due to the fact that Federal law (FIRREA) requires AMCs to register with the applicable state
board, most states regulate AMCs in a similar manner (or are in the process of doing so.) Due to
the Federal oversight of the appraisal industry, the Board does not believe these regulations will
adversely affect Pennsylvania’s ability to compete with other states.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

No. These regulations will not affect any other regulations of the Board or other state agencies.
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(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The Board has solicited and received extensive comment from the public, including
stakeholders in the appraisal and appraisal management industry in drafting both the temporary
regulations and these proposed regulations.

The Board initiated the process of drafting the temporary regulations on December 22,
2011, in anticipation of the passage of house Bill 398. The temporary regulations were the subject
of discussion in public meetings beginning on January 12, 2012. Actual drafting of the regulations
began at the Board’s meeting on February 9, 2012. In addition to the provisions of the act itself,
the Board also considered the requirements of Dodd-Frank and the Interagency Guidelines to
make the temporary regulations consistent with the most recent developments and requirements
at the Federal level.

Although not required by the act, the Board solicited and received extensive input from a
broad cross-section of interested persons, including the Pennsylvania Bankers Association,
Pennsylvania Association of Realtors, the Title Appraiser Vendor Management Association,
certified appraisers, and representatives of appraisal management companies. The input included
a series of drafting sessions at public meetings. On May 10, 2012, the Board issued an exposure
draft to all stakeholders. Thereafter, the Board conducted a series of online drafting webinars, all
of which were open to all members of the public, and which included active participation by a
number of stakeholders, including representatives of the regulated community of firms in the
appraisal management services industry.

The Board then met again in public session to review the comments and suggestions made
in its extensive public participation campaign, which involved the active participation of
representatives of thousands of individuals involved real estate appraisal, mortgage and appraisal
management services industry. Based upon commentary and recommendations of the
participants, the Board adopted a temporary general rulemaking, which it submitted for review

and approval pursuant to Executive Order 1996-1. Following a rigorous and thorough review by
the Office of General Counsel, Governor’s Budget Office, the Governor’s Policy Office, and the
Office of Attorney General, the temporary regulations were published at 43 Pa.B. 3098 (June 8,
2013). The regulations took effect upon publication in the Pennsylvania Bulletin. The Board
issued its first A1VIC registration on August 20, 2013, and by the December 31, 2013 had registered
100 AMCs. After 1 year, the Board had registered 141 KMCs. Of those registered AMCs, 139
remain active as of the 1-year anniversary date. Despite the influx of applications and the
extensive information required by the application process, the typical processing time for issuance
of registration was completed within 3 to 6 weeks of the filing of the application. Thus, the criteria
and procedures established by the temporary rulemaking proved highly successful and efficient.

During the first year of registration of AMCs the Board has encountered no significant
problems or issues. There is no evidence of confusion or uncertainty among the regulated
community. Other, affected individuals, such as banks, certified appraisers and consumers have
not submitted any significant number of complaints alleging violations by AMCs, or that the act
or the temporary regulations do not adequately protect the public interest. The Board believes
that the small number of complaints received, the rapid and timely disposition of those
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complaints, and the apparent absence of any chronic or systemic issues in the first year suggests
that the temporary regulations have struck the proper balance of restraint, flexibility and public
protection in service to compelling public interests, and yield appropriate benefits that exceed the
cost of regulations. These principles should be the touchstone of an agency’s regulations. See
Executive Order 1996-1.

Upon implementation of the temporary rulemaking the Board commenced drafting of a
permanent initial general rulemaking. Because the experience of the temporary regulations have
proved the validity of the choices made by the Board, the temporary regulations served as a
starting point for drafting permanent regulations.

The Board conducted a series of drafting sessions and received additional comment from
some of the original stakeholders and some new participants. Following those drafting sessions,
on April 9, 2014, the Office of the Comptroller of the Currency, Federal Reserve Board, Federal
Deposit Insurance Corporation, National Credit Union Association, Bureau of Consumer
Financial Protection, and Federal Housing Finance Agency, (“Federal financial institution
regulatory agencies”) published a Joint Notice of Proposed Rulemaking (JNPR) to implement the
minimum requirements of section 1473 of Dodd-Frank (12 U.S.C.A. § 3353) to be applied by
states in the registration and supervision of AMCs at 79 FR 19521 (April 9, 2014). The JNPR
would also implement the requirements of Dodd-Frank for states to report to the Appraisal
Subcommittee of the Federal Financial Institutions Examination Council (FFIEC) the information
required for the new National registry of AMCs. The comment period on the JNPR closed on
June 9, 2Q14.

Following the close of the comment period, the Board undertook some revisions of its
proposed rulemaking, which have been incorporated into the Annex and which are explained
below. The revisions took into account the most recent developments and comments on the
subject of AIVIC regulation and appraiser independence. Several of the individuals who
commented on the JNPR had also commented on the Board’s exposure draft and participated in
the drafting of the proposed rulemaking. In addition to the overlapping commentators, several
topics in the comments to the JNPR echo issues or comments raised before the Board, especially
regarding the application and relevance of the Truth in Lending Act (TILA) (15 U.S.C.A. § 1601-
16671) to appraiser independence requirements.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

There are currently 138 appraisal management companies registered in this Commonwealth. All
appraisal management companies will be affected by the regulation, whether they qualify as small
businesses or not. The direct costs involved in registering as an AMC is estimated to be
approximately $2,800, which is comprised of the $2,000 application fee (set by statute) and the cost
of posting a $40,000 surety bond, which is typically 2% of the amount secured. In addition, an
AMC will incur costs associated with renewing its registration biennially of $1,000. AMCs will also
have indirect costs associated with paperwork, recordkeeping and ongoing reporting, but the
additional costs associated with those administrative tasks are considered minimal.
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Small businesses are defined in Section 3 of the Regulatory Review Act, (71 P.S. § 745.3) which
provides that a small business is defmed by the SBA’s Small Business Size Regulations under 13
CFR Ch. 1 Part 121. These size standards have been established for types of businesses under the
North American Industry Classification System NA1CS). In applying the NAICS standards to
appraisers and appraisal management companies, the standard set for offices of Real Estate
Appraisers (NAICS Code 531320), mortgage loan brokers (NAICS Code 522310), miscellaneous
intermediation (NAICS Code 523910), and generally those financial investment and related
activities (NAICS Subsector 523) to qualify as a small business is $7 million or less in average
annual receipts.

Based upon the figure of $7 million in average annual receipts, the Board proceeds on the
assumption that all 138 registered AMCs are small businesses.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

The Board estimates that 138 registered AMCs will be required to comply with the regulation.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

AMCs will incur costs relating to registration, paperwork, recordkeeping and reporting. The cost
to register, and to biennially renew that registration, whether a business is considered a small
business or not is the same ($2,000 and $1,000 respectively), plus the costs associated with posting
a bond or letter of credit. However, the benefits of regulating the appraisal management
companies in accordance with Federal banking law and regulations, and the Appraisal
Management Company Registration Law outweighs the costs to the 138 AMCs registered in
Pennsylvania. Representative Stevenson, prime sponsor of the AMC Act has stated that the
legislation was needed to ensure that appraisers are free from coercion or improper influence
from AMCs, mortgage lenders and banks in performing appraisals. There is some sentiment
among AMCs that increased regulation by the states will increase the costs associated with
appraisals. On the other hand, these regulations will financially benefit registered AMCs by
tending to exclude from the market those companies which use unfair, coercive methods of
competition.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

The regulations are mandated by both Federal and State law. Any perceived adverse effects/costs
to AMCs in complying with the regulations is outweighed by the consumer protection benefits in
assuring the appraisals are performed in accordance with USPAP and that appraisers are not
subject to undue coercion or influence by the parties interested in the outcome of the appraisals.
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(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The direct costs involved in registering as an AMC are estimated to be approximately $2,800,
which is comprised of the $2,000 application fee (set by statute) and the cost of posting a $40,000
surety bond, which is typically 2% of the amount secured. In addition, AMCs will incur biennial
costs associated with renewing registration in the amount of $1,000. AMCs will also have indirect
costs associated with paperwork, recordkeeping and ongoing reporting. However, those costs are
expected to be minimal. Therefore, the Board estimates that once these regulations are published,
approximately 138 AMCs will renew registration biennially at a cost of approximately $138,000.
Thereafter, the Board estimates a maximum of 5 new AMCs will apply for registration each year
ata cost of $14,000.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

There are no costs or savings to local governments associated with these regulations.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

The costs to the Board include those associated with promulgating these regulations; and the costs
associated with processing 138 applications for registration submitted by AMCs. Those costs will
be borne by the applicants through payment of the $2,000 application fee. Costs of enforcing these
regulations are also borne by the licensees/registrants through payment of biennial renewal fees,
so there is no adverse fiscal impact of these regulations on the Board.

(22) For each of the groups and entities identified in items (l9)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

AMCs will be required to complete the required paperwork to apply for initial registration, and
ultimately renew their registrations biennially. In addition, these regulations require AMCs to
maintain records relating to each appraisal assignment that is ordered for 5 years. The
regulations also require AMCs to produce those records for inspection and copying by the Board
or its agents within 30 days, upon request. AMCs will also incur ongoing responsibilities to
report changes in qualifying information, within 30 days. These duties should not require legal,
accounting or consulting procedures, as they are administrative in nature.
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(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY ±5
Year Year Year Year Year Year

SAVINGS: $ $ $ $ $ $

Regulated Community

Local Government 0

State Government 0

Total Savings N/A N/A N/A N/A N/A N/A

COSTS: t

Regulated Community $152,000 $14,000 $162,000 $14,000 $172,000 $14,000

Local Government 0 0 0 0 0 0

State Government 0 0 0 0 0 0

Total Costs $152,000 $14,000 $162,000 $14,000 $172,000 $14,000

REVEMJE LOSSES:
L_________________

Regulated Community 0 0 0 0 0 0

Local Government 0 0 0 0 0 0

State Government 0 0 0 0 0 0

Total Revenue Losses N/A N/A
j

N/A j
N/A N/A N/A

(23 a) Provide the past three year expenditure history for programs affected by the regulation.

Program FY -3 FY -2 FY -1 Current FY
11-12 12-13 13-14 14-15

(Actual) (Actual) (Projected) (Budgeted)
State Board of

Certified Real
$604.873.82 $569,659.01 $606,000.00 $624,000.00

Estaté Appraisers
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(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(a) An identification and estimate of the number of small businesses subject to the regulation.
(b) The projected reporting, recordkeeping and other administrative costs required for compliance

with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.
(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of

the proposed regulation.

(a) The Board estimates that approximately 138 AMCs will register under the regulations.
The Board assumes that all of these are AMCs.

(b) The costs associated with reporting, recordkeeping and other administrative costs should
be minimal. AMCs already maintain records of appraisals for other purposes; and the
information required to be reported to the board on an ongoing basis does not require any
special skills to prepare.

(c) The probable effect on AMCs is that they will have to pay approximately $2,800 to register
with the Board; and wifi ultimately have to pay to biennially renew their registration at a
cost of $1,000. They will be required to maintain records; and provide updated
information to the Board on an ongoing basis.

(d) No less intrusive or less costly alternatives were identified that meet the purpose of the
Appraisal Management Company Registration Act and the Dodd-Frank Wall Street
Reform and Consumer Protection Act.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

The Board has not perceived any particular needs of these groups that need to be accommodated.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

No alternative regulatory proposals were considered. The Board considers this proposal to be the
least burdensome alternative that is consistent with the consumer protection requirements of the
Appraisal Management Company Registration Act and the Dodd-Frank Wall Street Reform and
Consumer Protection Act.
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(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;
b) The establishment of less stringent schedules or deadlines for compliance or reporting

requirements for small businesses;
c) The consolidation or simplification of compliance or reporting requirements for small

businesses;
d) The establishment of performing standards for small businesses to replace design or operational

standards required in the regulation; and
e) The exemption of small businesses from all or any part of the requirements contained in the

regulation.

All AMCs must register with the Board and renew that registration biennially. The Board did
not consider establishing less stringent compliance or reporting requirements, or less stringent
schedules or deadlines for small businesses. Reporting requirements include an ongoing duty
to update mandatory information. The Board did not consider any changes to the reporting
requirements for small businesses. There are no design or operational standards in the
regulations — they are all performance standards and are the same for all AMCs. The Board
did not consider exempting small business from all or any part of the requirements because to
do so would be inconsistent with the mandates under Federal and State law relating to the
oversight of the appraisal industry and would undermine the consumer protections provided
by the regulations.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by, documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

No data was the basis for this regulation.

(29) Include a schedule for review of the regulation including:

A. The date by which the agency must receive public comments: 30 days after publication
of the proposed rulemaking — anticpated Fall 2014

B. The date or dates on which public meetings or hearings
will be held: All regulations are

discussed at public meetings of the Board. The Board meets on the following dates in 2014:
November 13 and December 11, 2014. 2015 Meeting dates are: January 9, February 12,
March 13, April 9, May 15, June 11, July 9, August 13, September 11, October 8,
November 12 and December 17, 2015.

9



C. The expected date of promulgation of the proposed
regulation as a fmal-form regulation: Spring 2015

D. The expected effective date of the final-form regulation: Upon publication

E. The date by which compliance with the final-form
regulation will be required: Upon publication

F. The date by which required permits, licenses or other
approvals must be obtained: N/A

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation.

The Board examines and reviews any applicable regulation following any administrative
proceedings in which the regulation was at issue. The examination and review determines
whether the regulation in question continues to meet the requirements of the Regulatory Review
Act and the act itself; and whether the regulation could be modified for a less burdensome
alternative.

Also, the Board conducts an annual review in an advertised public meeting of all of its regulations
to determine whether regulations should be amended. Members of the public and all stakeholders
are invited to submit recommendations and the Board welcomes recommended amendments
throughout the year. All regulations are discussed at public meetings of the Board. The Board
meets on the following remaining dates in 2014: November 13 and December 11, 2014. 2015
Meeting dates are: January 9, February 12, March 13, April 9, May 15, June 11, July 9, August
13, September 11, October 8, November 12 and December 17, 2015.
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State Board of Certified Real Estate Appraisers
1 6A-702 I — Appraisal Management Companies

Proposed Preamble — Initial General Rulemaking
October20, 2014

The State Board of Certified Real Estate Appraisers (Board) hereby proposes its initial
general rulemaking implementing the Appraisal Management Company Registration Act,
amending Chapter 36 by deleting Subchapter D and replacing it with Subchapter E (relating to
appraisal management companies) to read as set forth in Annex A.

Effective date

The initial general rulemaking will be effective upon publication of the final rulemaking
in the Pennsylvania Bulletin.

Statutory Authority

Section 4(a) of the Appraisal Management Company Registration Act (act) (63 p. 5. §
457.24(a)) authOrizes the Board to implement, administer and enforce the act, including the
power to adopt rules and regulations consistent with the act. Previously, the Board adopted
temporary regulations published in the Pennsylvania Bulletin at 43 Pa.B. 3098 (June 8, 2013),
which under section 4(b) of the act were not subject to sections 201, 202 and 203 of the act of
July 31, 1968 (P.L. 769, No. 240) (45 P.S. §S 1201 — 1203), known as the Commonwealth
Documents Law, or to the requirements of the Regulatory Review Act (71 P.S. § 745.1 —

745.15).

The Board is also authorized by Section 102 of the Administrative Agency Law (2
Pa.C.S. § 102) to promulgate, amend and repeal reasonable regulations implementing the
provisions of Title 2. Therefore, as it relates to procedures for processing applications,
registering appraisal management companies, and obtaining security or satisfying claims, the
Board also relies upon the Administrative Agency Law for authority to promulgate regulations.

The act is the third professional licensing statute under the Board’s jurisdiction, following
the Real Estate Appraiser Certification Act (REACA) (63 P.S. § 457.1 — 457.19) and the
Assessors Certification Act (ACA) (63 P.S. § 458.1 — 458.16.) All three statutes relate to the
valuation of real property in this Commonwealth, and therefore, the Board has undertaken to
promulgate this rulemaking to be consistent with the statutes and regulations relating to the other
laws under the Board’s jurisdiction.

Background and Needfor the Proposed Rulemaking

Temporary regulations pertaining to appraisal management companies will expire on
February 1, 2015, or upon promulgation of final regulations, whichever occurs first. Upon
expiration of the temporary regulations, there will be no regulations implementing the act unless
an initial general rulemaking has been adopted.
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State Board of Certified Real Estate Appraisers
16A-7021 —Appraisal Management Companies

Proposed Preamble — Initial General Rulemaking
October 20, 2014

Legislative History

On February 2, 2012, Governor Corbett signed into law the Appraisal Management
Company Registration Act (act) (63 P.S. § 457.21—457.31), enacted by the General Assembly
in response to National trends in the real estate appraisal and lending sectors. These trends had
been developing for decades, but have accelerated in the last 5 to 10 years.

The earliest landmark in the emergence of these trends was the enactment of the Federal
Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA) (Pub. L. 101-
73, Stat. 183), which was enacted in the aftermath of the savings and loan financial crisis. With
the passage of FIRREA, Congress required each state to begin the regulation, oversight and
.ense ieai eLaLe appiaiei u an aey ‘was sepaiae aen.1 Lila.
oversight of real estate sales or lending functions. See, 12 U.S.C. § 3347(b)(3). As the official
Congressional report noted, “Paragraph (3) of subsection (b) requires the Appraisal
Subcommittee to disapprove appraiser certifications or licenses from State agencies whose
‘decisions concerning appraisal standards, appraiser qualifications, and supervision of appraiser
practices are not made in a manner that carries out the purposes of this title.’ in this regard, it is
the Committee ‘s intention that these decisions be made by individuals whose responsibilities do
not include the regulation or supervision of nonappraiser activities or conduct. Such
independence is necessary to insure against conflicts of interest between the appraisal function
and the functions ofpromoting or financing real estate related financial transactions.” H.R.
REP. 101-54, 482-483, 1989 U.S.C.C.AN. 86, 278 —279. (Emphasis added.)

Although the Federally-mandated separation of governmental regulatory functions
succeeded in separating oversight and discipline of the appraisal profession from the real estate
sales and lending industry, some practices within the industry undermined the objective of
Federal and State law. As the Federal Trade Commission has written, “All parties to the loan
transaction have some incentive to obtain an appraisal at the highest possible value. Borrowers
want an appraisal valuation high enough that they can obtain a loan to purchase the property at
the sales price. Lenders have a strong interest in ensuring that the property is accurately valued to
assess whether it provides adequate security in the event of a foreclosure, but they also want the
appraisal to meet the sales price amount so that the loan is made. Mortgage brokers have an
incentive to obtain a sufficiently high appraisal because they only get paid if the loan is made,
and their commissions usually are based on the loan amount.” See, Letter of the Office ofPolicy
Planning and the Bureau ofEconomics of the Federal Trade Commission (FTC), to the Federal
Home Loan Mortgage Corporation (“Freddie Mac”), dated April 30, 2008, commenting on the
proposed Home Valuation Code of Conduct. In particular, even after enactment of FIRREA
individuals employed wlthin the real estate sales and mortgage origination functions continued to
have a hand in selecting real estate appraisers for transactions and then evaluating the appraisal
results, which had the effect of giving lenders and real estate brokers influence over the appraisal
function.

In 2008, the New York State Attorney General pursued an investigation and lawsuit into
systemic mortgage fraud, partirularly by Washington Mutual, First American Corporation and its
subsidiary eAppraiselt, one of the nation’s largest real estate appraisal management companies.
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State Board of Certified Real Estate Appraisers
16A-7021 —Appraisal Management Companies

Proposed Preamble — Initial General Rulemaking
October 20, 2014

The New York Attorney General found that Washington Mutual, First American and eAppraiselt
colluded to inflate the appraisal values of homes. Specifically, New York charged that
“...eAppraiselT improperly allows WaMu’s loan production staff to hand-pick appraisers who
bring in appraisal values high enough to permit WaMu’s loans to close, and improperly permits
WaMu to pressure eAppraiselT appraisers to change appraisal values that are too low to permit
loans to close.” The State of New York vs. First American Corporation and .EAppraiselt. Case
VO 406796 of 2007, Complaint, ¶ 8. New York State also found that Fannie Mae and Freddie
Mac bought WaMu securitized mortgages that were based upon fraudulent appraisals. The
bundling of failed mortgages purchased by investors had the effect of exposing the entire
banking system to the losses resulting from mortgage foreclosures.

At the time of the New York lawsuit, the president of The Appraisal institute was quoted
as saying, “I wish I could say I am shocked by the discoveries made by the Attorney General and
his staff. Sadly, what allegedly happened between First American and Washington Mutual is not
an isolated incident. Rather, it is symbolic of a problem that has plagued the appraisal industry
for years. As the allegations against First American show, the mortgage industry’s dirty secret
has been that banks exert tremendous pressure to extort appraisers.” See, Press Release of the
New York State Office of Attorney General, IVovember 2, 2007, http://www.ag.ny.goviress
release/new-york-attornev-general-cuomo-sends-letters-notice-and-demand-freddie-mac-and
fannie.

As a result of these legal actions, the New York State Attorney General entered into a
settlement agreement with Fannie Mae and Freddie Mac adopting what has been referred to as
the “Home Valuation Code of Conduct” or “HVCC.” Although the jurisdiction of the New York
State Attorney General extended only to the borders of New York, the adoption of the I{VCC by
the two largest National government sponsored enterprises in the residential mortgage
marketplace created a de facto National standard widely adopted not only in all states but
throughout the industry.

Following the adoption of the HVCC, Congress wrestled with the same issues and abuses
in adopting legislation in response to the 2008 financial collapse. Congress found that appraisal
management companies (AMCs) were subject to little direct oversight, and that there had been
instances where individuals who had lost their appraisal licenses or certifications opened AIVICs
to manage the work of other appraisers. H.R. Rep. No. 94, 111th Cong., 1st Sess. 2009, 2009
WL 1227832, p. 59.

Congress also noted warnings that the growth of AMCs may lead to a decline in appraisal
quality, because many AMCs take as much as 60% of the fee charged to consumers as their
“management” cost. Because all appraisal fees are disclosed in a single line on closing
documents, consumers and regulators do not know how much of money is being paid for the
appraisal itself, or whether they are paying mostly for appraisal management services. Id., at
pages 59—60.

In addition, the National Community Reinvestment Coalition and the Appraisal Institute
have raised concerns about other methods for home valuation. For example, witnesses before the
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House Committee on Financial Services questioned the reliability of and confidence in
automated valuation models (AVMs) often used to develop estimates of home values. They also
raised questions about the quality of home value estimates developed by real estate brokers
through “Broker Price Opinions” or “BPOs,” which are used for collateral purposes, particularly
for purchase mortgages. Id.

As these events unfolded on the National level, the Pennsylvania General Assembly
became one of the pioneers in enactment of legislation to register and oversee AMCs. On March
16, 2010 Representative Richard Stevenson introduced House Bill 2334, joined by 40 co
sponsors from both caucuses. The bill provided for the registration of appraisal management
companies, and was promptly referred to the House Professional Licensure Committee.

On June 16, 2010, the House Professional Licensure Committee conducted a hearing on
the bill. http ://www. legis. state.pa.us/cfdocs/legis/tr/transcripts/20 10 010 8T.pdf. The
Committee took extensive testimony from seven witnesses, including Representative Stevenson,
the bill’s sponsor; Basil L. Merenda, Esquire, then Commissioner of Professional and
Occupational Affairs; Daniel A. Bradley, Chairperson of the State Board of Certified Real Estate
Appraisers; Michelle C. Bradley, Chairperson of the Appraisal Management. Company Task
Force of the Pennsylvania Association of Realtors; Tim O’Brien, Senior Vice President of RELS
Valuation, an AMC; and a panel from the Pennsylvania Chapters of The Appraisal Institute,
including John Sozansky of the Pittsburgh Metropolitan Chapter, and Louise M. Jeffers, of the
Philadelphia Metropolitan Chapter.

Witnesses before the Committee identified several areas of concern. All witnesses
referred to the use of coercive practices that impair the appraiser’s independence and credibility.
Examples of coercive practices cited by witnesses included: nonpayment, delayed payment or
threat of withholding payment of appraisal fees; the increasing share of appraisal fees going to
AMCs for management of the appraisal services and a diminishing share of fees going to
appraisers; the lack of transparency to consumers and lenders of the fees going to AMCs;
arbitrary or punitive removal of appraisers who do not produce opinions of value to support the
mortgage underwriting requirements; and AMC alteration or revision of appraisal reports.

In addition to coercive practices, witnesses also testified to several instances in which
individuals who, because of professional misfeasance, had lost their appraisal certification,
mortgage broker license, or a license to practice another profession, had started an ppraisa1
management company since that industry was not subj ect to licensure or registration
requirements.

The witnesses referenced provisions of House Bill 2334 that addressed these types of
concerns. Furthermore, Commissioner Merenda and Chairman Bradley recommended
amendments to strengthen the consumer protection objectives of the legislation and promote
administrative efficiency.

While the General Assembly undertook consideration of House Bill 2334, Congress
continued work on Federal legislation in response to the financial crisis. Almost 5 weeks after
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the public hearing on House Bill 2334, Congress passed the Dodd-Frank Wall Street Reform and
Consumer Protection Act, (Dodd-Frank). (Pub.L. 111-203, 124 Stat. 1376). For the text of the
enrolled bill, please see:

http ://www. cftc .gov/ucmIgroups/public/(swaps/documents/file/hr4 1 73enrolledbill.pdf

On July 21, 2010, Dodd-Frank was signed into law by President Obama. Dodd-Frank
included several provisions relevant to the Board’s jurisdiction, including changes to oversight
and certification of the profession of certified real estate appraisers, as well as a mandate for state
appraiser regulatory boards to register certain AMCs and to enforce Federal standards. The
relevant provisions are contained in Title XIV of Dodd-Frank, known as the Mortgage Reform
and Anti-Predatory Lending Act, and in particular, Subchapter F, relating to Appraisal Activities.

On December 2, 2010, the Office of the Comptroller of the Currency, Federal Reserve
Board, Federal Deposit Insurance Corporation, Office of Thrift Supervision, and National Credit
Union Association, issued Interagency Appraisal and Evaluation Guidelines (Interagency
Guidelines) Financial Institution Letter, FIL-82-20l0, 75 FR 77449 (December 2, 2010),
https ://www.federalregister. gov/articles/20 10/12/10/2010-3091 3,’interagency-appraisai-and-
evaluation-guidelines. These interagency Guidelines offered a temporary elaboration upon some
of the appraisal requirements set forth in Dodd-Frank. These same agencies had already
promulgated regulations that relate to appraisal and evaluation requirements; minimum appraisal
standards; and appraiser independence; among other subjects. The Interagency Guidelines serve
to amplii some of the rules in the regulations. At the time of publication of the Interagency
Guidelines, these agencies announced that they would begin drafting permanent regulations to be
promulgated at a later date.

Although House Bill 2334 was not passed by the General Assembly during the 2009 —

2010 legislative session, on February 2, 2011, Representative Stevenson again introduced
legislation seeking to regulate AMCs (House Bill 398) with more than 40 co-sponsors. House
Bill 398 was based upon the prior bill, but also incorporated virtually all of the amendments
recommended by the State Board of Certified Real Estate Appraisers. In the House of
Representatives, Representative Stevenson explained that, “Although situations with less than
forthright appraisal management companies may be infrequent, State law must not allow these
companies to fail through the cracks or go unnoticed. To ensure the integrity of the appraisal
process, we must have the tools in place to require accountability and to appropriately respond to
unlawful activity.” House Journal, May 2, 2011, p. 806.

Highlighting several provisions of the bill, Representative Stevenson noted that all AMCs
would be required to register with the Board, but in accord with Federal law AMCs that were
subsidiaries of Federally regulated fmancial institutions would be exempt from registration. He
also noted that, “Under the bill, all AMCs must have a system in place to ensure that all
appraisals on property located in the Commonwealth are performed by certified appraisers in
good standing with the board and that the appraisal reviews are conducted by a certified or
licensed appraiser.” Id.

After the bill passed in the House, it was referred to the Senate Committee on Consumer
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Protection and Professional Licensure, which made several technical amendments and also
amended the bill to permit AMCs to use a letter of credit as security, rather than a surety bond.
As amended, the bill was passed unanimously on January 18, 2012, and returned to the House of
Representatives which concurred in the amendments on January 23, 2012. See Remarks of
Representative Stevenson, House Journal, January 23, 2012, p. 58. Following signature in both
chambers and presentation to the Governor, on February 2, 2012, the bill was signed by
Governor Thomas W. Corbett as Act 4 of 2012.

Regulatory History

The act included a provision at section 4(b) (63 P.S. § 457.24(b)) authorizing the Board
÷ .. ÷,-..-..-, ÷ ÷i -.+ ..i ..i- ,-.-P ÷1., .-.i. T1-,
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provision was based upon a similar provision included by the General Assembly in 1990 in
section 6(h) of the Real Estate Appraiser Certification Act (63 P.S. § 457.6(h)) (deleted by the
act of July 2, 1996 (P.L. 460, No. 21). The promulgation and adoption of temporary regulations
had been demonstrated to serve two purposes. First, it greatly reduced the time and expense of
promulgating initial regulations. Second, it permitted a proving ground to test the procedures
and requirements set forth in the temporary rulemaking as a forerunner to a permanent
regulation.

The Board initiated the process of drafting the temporary regulations on December 22,
2011, in anticipation of the passage of House Bill 398. The temporary regulations were the
subject of discussion in public meetings beginning on January 12, 2012. Actual drafting of the
regulations began at the Board’s meeting on February 9, 2012. In addition to the provisions of
the act itself, the Board also considered the requirements of Dodd-Frank and the Interagency
Guidelines to make the temporary regulations consistent with the most recent developments and
requirements at the Federal level.

Although not required by the act, the Board solicited and received extensive input from a
broad cross-section of interested persons, including the Pennsylvania Bankers Association,
Pennsylvania Association of Realtors, the Title Appraiser Vendor Management Association,
certified appraisers, and representatives of appraisal management companies. The input included
a series of drafting sessions at public meetings. On May 10, 2012, the Board issued an exposure
draft to all stakeholders. Thereafter, the Board conducted a series of online drafting webinars, all
of which were open to all members of the public, and which included active participation by a
number of stakeholders, including representatives of the regulated community of firms in the
appraisal management services industry.

The Board then met again in public session to review the comments and suggestions
made in its extensive public participation campaign, which involved the active participation of
representatives of thousands of individuals involved real estate appraisal, mortgage and appraisal
management services industry. Based upon commentary and recommendations of the
participants, the Board adopted a temporary general rulemaking, which it submitted for review
and approval pursuant to Executive Order 1996-1. Following a rigorous and thorough review by
the Office of General Counsel, Governor’s Budget Office, the Governor’s Policy Office, and the
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Office of Attorney General, the temporary regulations were published at 43 PaB. 3098 (June 8,
2013). The regulations took effect upon publication in the Pennsylvania Bulletin. The Board
issued its first A_MC registration on August 20, 2013, and by the December 31, 2013 had
registered 100 AMCs. After 1 year, the Board had registered 141 AMCs. Of those registered
AMCs, 139 remain active as of the 1-year anniversary date. Despite the influx of applications
and the extensive information required by the application process, the typical processing time for
issuance of registration was completed within 3 to 6 weeks of the filing of the application. Thus,
the criteria and procedures established by the temporary rulemaking proved highly successful
and efficient.

During the first year of registration of AMCs the Board has encountered no significant
problems or issues. There is no evidence of confusion or uncertainty among the regulated
community. Other affected individuals, such as banks, certified appraisers and consumers have
not submitted any significant number of complaints alleging violations by AMCs, or that the act
or the temporary regulations do not adequately protect the public interest. The Board believes
that the small number of complaints received, the rapid and timely disposition of those
complaints, and the apparent absence of any chronic or systemic issues in the first year suggests
that the temporary regulations have struck the proper balance of restraint, flexibility and public
protection in service to compelling public interests, and yield appropriate benefits that exceed the
cost of regulations. These principles should be the touchstone of an agency’s regulations. See
Executive Order 1996-1.

Upon implementation of the temporary rulemaking the Board commenced drafting of a
permanent initial general rulemaking. Because the experience of the temporary regulations have
proved the validity of the choices made by the Board, the temporary regulations served as a
starting point for drafting permanent regulations.

The Board conducted a series of drafting sessions and received additional comment from
some of the original stakeholders and some new participants. Following those drafting sessions,
on April 9, 2014, the Office of the Comptroller of the Currency, Federal Reserve Board, Federal
Deposit Insurance Corporation, National Credit Union Association, Bureau of Consumer
Financial Protection, and Federal Housing Finance Agency, (“Federal financial institution
regulatory agencies”) published a Joint Notice of Proposed Rulemaking (JNPR) to implement the
minimum requirements of section 1473 of Dodd-Frank (12 U.S.C.A. § 3353) to be applied by
states in the registration and supervision of AMCs at 79 FR 19521 (April 9, 2014). The INPR
would also implement the requirements of Dodd-Frank for states to report to the Appraisal
Subcommittee of the Federal Financial Institutions Examination Council (FFIEC) the
information required for the new National registry of AMCs. The comment period on the TNPR
closed on June 9, 2014.

Following the close of the comment period, the Board undertook some revisions of its
proposed rulemaking, which have been incorporated into the Annex and which are explained
below. The revisions took into account the most recent developments and comments on the
subject of AMC regulation and appraiser independence. Several of the individuals who
commented on the JNPR had also commented on the Board’s exposure draft and participated in
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the drafting of the proposed rulemaking. In addition to the overlapping commentators, several
topics in the comments to the JNPR echo issues or comments raised before the Board, especially
regarding the application and relevance of the Truth in Lending Act (TILA) (15 U.S.C.A. §
1601-1 667f) to appraiser independence requirements.

Description ofthe Proposed Rulemaking

General Provisions

Definitions

Section .36.401 (relating to definitions) sets forth definitions for terms used in the
permanent regulations. Several of the terms are standard provisions common to regulations
promulgated by administrative agencies. The following terms are defined as in section 2 of the
act (63 P.S. § 457.22): “compliance person,” “exempt company” and “key person.” In addition
to incorporating the statutory definition, to avoid confusion or doubt, the Board has added that
the term “exempt company” is synonymous with the term “Federally regulated AMC” which is
the term adopted in the INPR to refer to appraisal management companies that are exempt from
registration with state agencies under FIRREA (12 U.S.C. § 3353(c)).

The definition of the term “owner” as has been derived from section 5 of the act (63 P.S.
§ 457.25), specifically paragraph (b)(3), which requires an application to include the name, street
address, telephone number and other contact information of any person who owns 10% or more
of the applicant. This definition is consistent with the recently proposed joint Federal regulations
prohibiting the registration of an appraisal management company if any person who owns more
than 10% lacks good moral character or fails to submit to a background investigation.

The terms “board” and “Secretary” have been defined to be consistent with those terms as
defined at section 2 of REACA (63 P.S. § 457.2). The Board has previously defined other terms
in its regulations promulgated pursuant to its authority under REACA at § 36.1 (relating to
definitions), including “Appraisal Qualifications Board” or “AQB,” “bureau,” “Federally-related
transaction,” “FIRREA,” “non-Federally related transaction,” and “real estate related financial
transaction.” In the interest of maintaining uniformity across the various individuals and firms
under its jurisdiction, the Board has adopted these definitions in this rulemaking.

The terms “act,” and “department,” defined in this rulemaking are standard definitions
commonly adopted by administrative agencies in the Bureau of Professional and Occupational
Affairs, or by other agencies of this Commonwealth. “Criminal History Record Information
Act” or “CHRIA” is the short title and commonly-accepted acronym for the act of July 16, 1979,
(P.L. 116, No. 47) (18 Pa.C.S. § 9101—9183). “NRSRO” is an acronym used in the
regulations of other Commonwealth agencies, for example, 34 Pa. Code § 125.1 (relating to
definitions), and is based upon a Federal standard (15 § 78o-7) for the registration of
nationally recognized statistical rating organizations.

“The Appraisal Foundation” is recognized by Federal law as the authority to promulgate
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standards of appraisal practice (Uniform Standards of Professional Appraisal Practice,
commonly referred to as “USPAP”) (12 U.S.C. § 3339) and minimum qualifications for real
estate appraisers (12 U.S.C. § 3345). “Real Estate Appraisal Reform Amendments” or
“REARA,” and “TILA” are the short title and acronyms, respectively, of Federal statutes that
relate to real estate appraising and appraisal management services, among other subjects.

In addition to these familiar or standard terms, the Board has proposed to introduce
several terms that are new to the Board’s jurisdiction. In choosing to add these terms the Board
intends to adopt terms that are necessary for clear understanding of the requirements and
prohibitions governing appraisal management companies. In defining these words or phrases,
the Board has preferred to rely upon definitions that have been well-established by Federal or
State statutes, other regulations or by case law.

The term “AMC National registry” has been used in the JNPR published in April 2014.
Since this is a term employed by Federal agencies and relates to the requirements applicable to
registration of appraisal management companies, the Board has adopted the JNPR definition.
The Board has also adopted the INPR definition of “appraiser panel.”

The definition of “assignment” has been derived from USPAP. See, USPAP, Definitions,
page U-l, lines 33 — 34 (USPAP 2014-2015 Edition).

“Automated valuation model” or “AVM” is defined in accordance with section 1125(d)
of FIRREA (12 U.S.C. § 3354(d)). Significantly, the Federal definition of AVM is distinct from
the definition of “appraisal” as set forth in REACA. An “appraisal” is “a written analysis,
opinion or conclusion relating to the nature, quality, value or utility of specified interests in, or
aspects of, identified real property.” (63 P.S. § 457.2). By comparison, an AVM is “a
computerized model used by mortgage originators and secondary market issuers to determine
collateral worth of a mortgage secured by a consumer’s principal dwelling.”

The differences between these two definitions are subtle but significant. First, an
appraisal is a written analysis, opinion or conclusion, but an AVM is a computerized model.
Computers do not have analyses, opinions or conclusions. A computer holds data and
algorithm(s). The computer’s circuits process the data and generate a result determined by the
algorithm that has been programmed into the computer. This differs from an appraisal because
an appraisal represents the thinking of a human being.

Second, an AVM is used by mortgage originators and secondary market issuers. It is true
that an AVM could be used by persons other than mortgage originators and secondary market
issuers. However, for purposes of Dodd-Frank and regulation of the appraisal profession and
appraisal management companies in this Commonwealth, this definition of AVM only applies
when used by mortgage originators and secondary market issuers. A computerized model when
used by other persons is not subject to this definition.

Finally, under this definition an AVM is used specifically for the purpose of determining
collateral worth of a mortgage secured by a consumer’s principal dwelling. The term “collateral
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worth” is not defined by statute or regulation. The terms “consumer” and “dwelling” are not
defined by FIRREA, but are defined in TILA, along with the term “residential mortgage
transaction.” (15 U.S.C. § 1602). This definition of AVM makes it clear that the use of this term
applies to the mortgage underwriting function performed by finanëial institutions. It is not a
term that defines the scope of practice for certified appraisers or the jurisdiction of state agencies
such as the Board to regulate appraisal activities. This importance of this distinction will be
discussed in greater detail below with respect to the Board’s proposed regulations at § 36.43 1,
36.441 and 36.442 (relating to compliance with USPAP; prohibited acts; and improper influence
and other prohibited practices).

“Broker price opinion” or “BPO” is defined as the term is defined in Dodd-Frank (12
U.S.C. § 3355(b)). As will be discussed below under § 36.434 (relating to broker price opinions),
Federal law includes a general prohibition against the use of BPOs by financial institutions in
conjunction with the purchase of a consumer’s principal dwelling as the primary basis to
determine the value of a piece of property. The term “BPO” is distinguished from the term
“comparative market analysis.” The term “comparative market analysis” is defined by the Board
in this proposed rulemaking consistent with section 201 of the Real Estate Licensure and
Registration Act (RELRA) (63 P.S. § 455.201).

The Board proposed to adopt a definition for the term “conviction” as used in the act at
sections 5(b)(7) and 10(a)(5) (63 P.S. § 457.25(b)(7) and 457.30(a)(5)), and to make it clear that
a disposition other than a conviction is not a disqualiiing or disabling condition.

The language used in this definition was extracted from several authorities.
Commonwealth v. Hughes, 581 Pa. 274, 865 A.2d 761 (2004) and Commonwealth v. Kimmel,
523 Pa. 107, 111, 565 A.2d 426, 428 (1989) are the source of the initial clause defining
conviction as an ascertairm]ent of guilt and judgment thereon. Section 9102 of the Criminal
History Record Information Act (18 Pa.C.S. § 9102), defines “disposition.” “Guilty but mentally
ill” is defined at section 314 of the Crimes Code (18 Pa. C. S. § 314). Adjudications of
delinquency are not to be considered convictions as provided by The Juvenile Act at 42 Pa.C.S. §
6354(a).

“Evaluation” is defined by the Board according to usage of regulations promulgated by
Federal financial institution regulatory agencies. There are five such agencies: Office of the
Comptroller of the Currency; Federal Reserve Board; Federal Deposit Insurance Corporation;
Office of Thrift Supervision; and National Credit Union Administration. Each agency has
promulgated a set of uniform regulations covering financial institutions under the agency’s
jurisdiction. See, 12 CFR § 34.41 — 34.47, § 225.61 — 225.67; §‘ 323.1 — 323.7; § 564.1 —

564.8; and § 722.1 —722.7.

For purposes of this discussion of regulation of certified real estate appraisers and
appraisal management companies, there are several key features of these Federal appraisal
regulations. First, as a general rule, an appraisal must be performed by a certified or licensed
real estate appraiser for all real estate-related financial transactions. Second, there are 12

— enumerated exceptions to the general requirement of an appraisal. Third, for 3 of those 12
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exceptions an “evaluation” is required. Those three exceptions include the “appraisal threshold
exemption,” the “business transaction exemption” and the “subsequent transaction exemption.”
12 CFR § 34.43(a)(1), (5) and (7); § 225.63(a)(l), (5) and (7); § 323.3(a)(1), (5) and (7); §
564.3(a)(1). (5) and (7);and § 722.3(a)(1) and (5). (Note: NCUA does not have a “business
transaction exemption.”)

The regulations of the Federal financial institution regulatory agencies do not define
“evaluation.” However, what Federal regulations and guidelines refer to as an “evaluation” falls
within the defmition of an “appraisal” under REACA. As will be discussed in greater detail
under § 3 6.434 (relating to broker price opinions and evaluations), this conjunction of
terminology has been a source of confusion and uncertainty, which the Board intends to clarify
and resolve through these regulations.

The phrase “in good standing” was not part of the temporary rulemaking but has been
added at the request of several stakeholders who asked for clarification and specificity regarding
the various statuses of certification and licensure. In particular, stakeholders asked whether a
license or certificate subject to probation would be considered to be “in good standing” as that
term is used in § 36.404(b)(2) (relating to content of application). This definition clarifies that an
appraiser on probation is in good standing.

“Appraiser panel,” “order,” “order solicitation,” “panel solicitation,” “solicit” or
“solicitation,” and “supervisor” are terms that have been introduced for purposes of these
regulations to define particular aspects of appraisal management and appraisal practice. These
terms have been developed after consultation with stakeholders and deliberation by the Board.

One significant change from the temporary regulations for this set of terms is the
replacement of the term “panel” with the term “appraiser panel.” There were two reasons for
this change. First, stakeholders requested a revision of the definition for “panel” because they
believed it needed to be more specific in distinguishing appraisers who are employees of the
appraisal management company from those appraiers who are independent contractors. Second,
the newly adopted JNPR uses the term “appraiser panel.” Therefore, for clarity and consistency
with Federal terminology, the Board adopted the terminology and definition that is expected to
be used in Federal regulations.

Prior to the promulgation of the temporary regulations some stakeholders questioned
whether a “relocation company” is an AMC as defmed by the act. As in the preamble to the
temporary regulations, the Board is incorporating an explanation into this preamble in response
to that inquiry. Because the stakeholders no longer express a need for clarification, the Board
concludes that the statutory and regulatory definitions sufficiently distinguish relocation services
from appraisal management services, and that the Board’s decision to provide an explanation in
the preamble is a better option for clarifying this point.

A “relocation company” is generally defmed as one which contracts with other firms to
arrange the relocation of employees from one city to another. The service generally handles the
sale of the employee’s home and purchase of a new home.
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The statutory definition of an “appraisal management company” is “a person that
provides appraisal management services and acts as a third-party intennediary between a person
seeking a valuation of real estate located in this Commonwealth and an appraiser or finn of
appraisers.” (63 P. S. § 457.22) “Appraisal management services” is defined to include recruiting
appraisers, contracting with appraisers to perform appraisals, negotiating fees with appraisers,
receiving appraisal orders and appraisals, submitting appraisals received from appraisers to the
client, and providing related administrative and clerical duties. Id.

Although an AMC may also offer relocation services, it is not necessarily true that a
relocation company is an AMC. While a relocation company may, in fact, recruit appraisers and
order appraisals, in a typical relocation company transaction, the relocation company purchases
an employee’s home and re-sells the home. Therefore, in this typical type of relocation
transaction, the relocation company may engage the services of an appraiser, but it is seeking an
appraisal for its owli benefit and not for a third party. The purpose of an appraisal in this
scenario is to assist the relocation company in determining how much it will pay for the
employee’s house and how much it may expect to recover upon re-sale. Therefore, the “third-
party intermediary” element of the definition of an AMC is not satisfied.

Procedural rules V

Section 3 6.402 (relating to applicability of general rules) makes clear that individuals and
other persons may avail themselves of the applicable remedies and procedures available under
the 1 Pa. Code Part II (relating to General Rules of Administrative Practice and Procedure).

Applications

Sections 36.403—36.406 provide the procedures forregistering AMCs. Section 36.403
(relating to application procedures) memorializes current practices for processing applications
used by the Board. Upon consideration of comments from stakeholders, the Board has made one
minor change to this subsection (e) from the temporary regulations by enumerating the grounds
on which the Board may provisionally deny an application, that is, the application is incomplete,
information is believed to be not true and correct, or the applicant is believed to be not qualified
for registration for some other reason. This does not reflect a change in Board procedures or
policies but oniy clarifies why an application may be provisionally denied.

Section 36.404 (relating to content of application) provides for the content of
applications, including the information provided in section 5(b) of the act (63 P. S. § 457.25(b)).
There is no longer a procedure for expedited review as provided in the temporary regulations
because an appraisal management company that has an existing practice in this Commonwealth
should already be registered with the Board and therefore there is no prospect of an interruption
of business in this Commonwealth while an application is pending. At the suggestion of several
stakeholders, the Board has made several clarifying changes to subsection (b). First, the Board
specifies certified residential and certified general appraisers in paragraph (1). Second, several
stakeholders commented that the Board should be more specific about a client’s requests for

V 12



State Board of Certified Real Estate Appraisers
I 6A-702 I — Appraisal Management Companies

Proposed Preamble — Initial General Rulemaking
October 20, 2014

appraisal reviews to make it clear that an appraisal management company is not obligated to
perform uncompensated appraisal reviews at the whim of a client. Since the Board originally
intended in its temporary regulations to express both of these points, the Board adopted the
changes as suggested by stakeholders.

Section 3 6.405 (relating to fees) provides for the initial registration fee, biennial renewal
fee and fees for notice of change of corporate organization, letter of good standing, notification
of change of key person or compliance person and late fee for reinstatement. The fee for
biennial renewal of registration is based upon the costs associated with staff who process the
renewal of registrations and the anticipated additional costs of administering the act.

Registration

Qualifications ofAMCs, owners, key persons and compliance persons

To perform appraisal management services, a company that is not otherwise exempt
under the act shall be registered as an AMC. Registration is conditioned upon the company
satisfying certain requirements. Those requirements are proposed in § 36.411 (relating to
qualifications for registration as appraisal management company) and include the designation of
a compliance person, as well as the establishment of policies that are reasonably designed to
prevent conduct or practices that compromise appraiser independence, verify appraiser
certification and qualifications and review appraisal services for USPAP compliance. These
requirements are essential standards that shall be met under the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-Frank) (Pub. L. No.111-203, 124 Stat. 1376). The Board
has not prescribed particular procedures or systems to satisfy these requirements and, therefore,
AMCs have latitude to design and implement policies, so long as the policies are reasonably
calculated to meet the required Dodd-Frank standards.

In addition, AMCs shall have processes for resolution of consumer complaints and
appraiser complaints. The Board intends that “resolution” of consumer and appraiser complaints
does not mean that every complaint must be resolved to the satisfaction of the complainant.
However, the process must be reasonable and afford the complainant the opportunity to have the
AMC respond to complaints in a prompt fashion.

Section 36.4 12 (relating to qualifications of owners and key persons) clarifies provisions
of sections 8 and 10 of the act (63 P.S. § 457.28 and 457.30) as they apply to owners and key
persons. Section 8(d) of the act provides that individuals who are disqualified from being real
estate appraisers may not be owners, key persons or compliance persons. The regulations clarify
that individuals who have been disqualified from certification as real estate appraisers due to
disciplinary violations are disqualified from being owners or key persons of an AMC. The
absence of requisite education or experience for real estate appraisers is not grounds for
disqualification as an owner or key person of an AMC. In addition, under section i0(a)(3) and
(4) of the act, persons are disqualified from being owners or key persons if they have been
disciplined by the State Real Estate Commission or by the Department of Banking and
Securities.
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As a condition of doing business, an AMC shall have a compliance person, that is, a
person who has been designated with the responsibility to assure that the AMC adheres to the
requirements of the act and the Board’s regulations. See section 7(c)(1) of the act (63 P.S. §
457.27(c)(l)). Section 36.413 (relating to qualifications of compliance person) provides for the
qualifications of compliance persons. In addition to meeting the requirements for a key person
or owner, a compliance person shall also be authorized by the AMC to bind the AMC and submit
reports or filings required under the act or applicable Federal consumer protection laws.

Some stakeholders expressed concern for the provision of § 36.413(b)(1) which would
require a compliance person to possess authority to bind the appraisal management company to
comply with requirements of, among others, REARA and TILA. Those stakeholders argue that
the Board has no authority to enforce the provisions of those Federal statutes. Stakehoiders pOint
to 15 U.S.C. § 1640 (relating to civil liability) and specifically subsection (e) (relating to
jurisdiction of courts; limitations on actions; and state attorney general enforcement). Subsection
(e) authorizes state attorneys general to commence actions in Federal or State courts to enforce
the provisions of TILA, including 15 U. S .C. § § 163 9e and 163 9h (relating to appraisal
independence requirements; and property appraisal requirements).

The Board undertook thorough consideration of this group of comments and determined
that they are erroneous for several reasons. First, the provisions of § 1640(b) are not an
exclusive remedy for violations of TILA. As noted in In re First Alliance Mortg. Co., 280 B.R.
240 (U.S.D.C., C.D. California 2002), section 1640(e) only expands the scope of potential TILA
plaintiffs in a civil action to recover damages. In re First Alliance Mortg. Co., at 244. The
statutory language does not limit the authority of regulatory agencies to enforce standards of
practice within a profession. In fact, FIRREA requires that the Board enforce appraisal
independence standards in TILA. (12 U.S.C.A. § 3353(a)(4)). Specifically, the Federal financial
institution regulatory agencies establish minimum requirements to be applied by a State in the
registration of appraisal management companies, including a requirement “. . . that appraisals are
conducted independently and free from inappropriate influence and coercion. . . .“ Notably, this
requirement, as well as the other three requirements of 12 U.S.C.A. § 3353(a) apply to exempt
appraisal management companies. (12 U.S.C.A. § 3353(c)). Finally, 12 U.S.C.A. § 3353(b)
(relating to State law), provides “Nothing in this section shall be construed to prevent Sttes from
establishing requirements in addition to any rules promulgated under subsection (a).”

Second, the JNPR makes it abundantly clear that the Board must enforce appraisal
independence standards. Under the TNPR, the Board must “discipline, suspend, terminate or
deny renewal of the registration of an AMC that violates applicable appraisal-related laws,
regulations, or orders “ See proposed 12 CFR 34.2 13(a)(6) as published at 79 FR 19535.
Also, the Board must impose requirements on appraisal management companies that are not
exempt to “establish and comply with processes and controls reasonably designed to ensure that
the AMC conducts its appraisal management services in accordance with the requirements of
section 129E(a)-(i) of the Truth in Lending Act, 15 U.S.C. § 1639e(a)-(i).” Id.
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To the extent that stakeholders have contended that the language in § 36.413 suggests
that the Board claims jurisdiction over private causes of action under TILA, the Board states that
this provision is not intended to make such a claim. Furthermore, upon review of this provision,
the Board concludes that no reasonable interpretation of the language would permit such an
interpretation. In the implementation of this provision, the Board has never encountered any
case or suggestion to the contrary. Accordingly, the Board has elected to decline to remove or
change this provision.

Reporting change of information

Section 36.414 (relating to reporting change of information) requires an AMC to report to
the Board any change of information relating to ownership, key persons and other information
relating to the business. This provision is consistent with section 7(c)(3) of the act, which
requires reporting of a change in the compliance person within 30 days.

Requirementsfor exempt company

Section 36.415 (relating to requirements for exempt company) is a new provision not
addressed in the temporary regulations. As discussed above, exempt companies, or Federally
regulated AMCs as they are called in the INPR, are subject to the Board’s enforcement powers
for violations of appraisal independence standards and other appraisal-related laws and
regulations. Subsection (a) memorializes this principle. In addition, in furtherance of the
requirements of the .JNPR relating to reporting information for the AMC National Registry, the
Board incorporates that requirement by reference in subsection (b).

Renewal ofregisti’ation

Expiration and renewal

Section 36.421 (relating to expiration of registration) provides for the expiration of AMC
registration on the last day of June of each odd-numbered year. This expiration date would
coincide with the expiration dates for certifications issued by the Board for certified real estate
appraisers and certified Pennsylvania evaluators.

Early termination ofregistration

Section 36.422 (relating to early termination of registration) provides for early
termination of registration. An AMC that becomes an exempt company through acquisition by a
bank or other financial institution, or that ceases business within the Commonwealth may not
want to continue obligations to report changes in personnel or other obligations under the act or
the Board’s regulations. Accordingly, this section provides for a procedure by which the AMC
may terminate its registration before the expiration date. The information required under this
section would assist in the protection of consumers and appraisers by recording information that
will permit service of process on the appraisal management company or its principals, and obtain
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payment for any damages or unpaid fees.

Section 3 6.423 (relating to duration and validity of registration) specifies that appraisal
management companies must register for each biennial period, in accordance with section
6(c)(l) of the act (63 P.S. § 457.26(c)(l)). Subsection (b) clarifies that registration is valid
throughout the Commonwealth for the entire biennial registration period, and registration is not
assignable or transferable. Therefore, an appraisal management company may not sell its
registration to another company. A company acquiring a registered appraisal management
company will be required to be register, if it is not already registered in this Commonwealth.

Section 3 6.424 (relating to renewal of registration), is also a new provision. The Board’s
temporary regulations did not include this provision because it was not necessary at the time.
The new section specifies that renewal of registration is to be made on applications provided by
the Board and include the fee prescribed in § 36.405 (relating to fees).

Standards oJj’ractice

Sections 36.431 — 36.437 (relating to standards of practice) cover the standards of
practice for appraisal management services under the act. As the Board has discussed above,
section 1473 of Dodd-Frank added section 1124 to FIRREA (12 U.S.C.A. § 3353) to provide for
registration of AMCs. The new section provides that an AMC owned and controlled by a
Federally-regulated financial institution is not required to register with states, but is otherwise
subject to the enforcement of appraisal management service standards and regulations. Notably,
Dodd-Frank provides that states may establish requirements in addition to any rules promulgated
under Dodd-Frank. See section 1124(b) of FIRREA.

USPAP compliance

Section 36.431 (relating to compliance with USPAP) provides that AMCs shall require
appraisals to be performed in compliance with USPAP. This provision is necessary because both
State and Federal laws include this requirement. Section 5(1) of REACA (63 P.S. §457.5(1))
directs the Board to adopt standards of professional appraisal practice. In accordance with this
mandate, § 36.51 (relating to compliance with USPAP) requires appraisals performed by
licensed real estate appraisers to be USPAP compliant. In addition to this State law, Dodd-Frank
also requires USPAP compliance for all appraisals. See section 1 124(a)(3) of FIRREA.

In furtherance of USPAP compliance, § 36.431(b) and (c) require AMCs to establish
systems for appraisal review to assure USPAP compliance and prohibit AMCs from using
valuation services that violate applicable State and Federal laws. Because appraisal management
services include, by definition, contracting for appraisal services and related services and duties,
it is necessary that those services be provided in accordance with Federal and State law and in
furtherance of the consumer protection objectives of Dodd-Frank, FIRREA, REACA and other
laws.
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Ver/ication ofcertification; appraisal reviews

Section 36.432 (relating to verification of appraiser certification) is likewise intended to
require that KMCs are providing services that comply with Federal and State law. As the
appointed intermediary for a lender, it is the function of the AMC to assure that the appraiser
who performs the appraisal is competent and qualified for each particular assignment.

Appraisal reviews are a specific type of appraisal that is also covered by TJSPAP under
Standard 3. Therefore, the Board is proposing at § 36.433 (relating to appraisal reviews) a
requirement that appraisal reviews be performed in compliance with USPAP and reiterates the
proviso of the act and Dodd-Frank that examination or review of an appraisal report for
grammatical or typographical errors, or for completeness, is not an appraisal review for which
USPAP compliance is required.

Broker price opinions and evaluations

Section 36.434 (relating to broker price opinions and evaluations) pertains to the
standards required for the use of broker price opinions (BPOs). A BPO is a type of valuation
service and has been defined by Dodd-Frank. The definition is in section 1126(b) of FIRREA
(12 U.S.C.A. § 3355) The Dodd-Frank definition has been adopted by the Board for this
subchapter, and is defined as an estimate prepared by a real estate broker, agent or sales person
that details the probable selling price of a particular piece of real estate property and provides a
varying level of detail about the property’s condition, market and neighborhood, and information
on comparable sales, but does not include an automated valuation model, as defined in section
1125(c) of FIRREA (12 U.S.C.A. § 3354(c)). Significantly, Dodd-Frank prohibits the use of
BPOs as the primary basis to determine the value of a piece of property for the purpose of a loan
origination of a residential mortgage loan secured by the piece of property. See section 1126(a)
of FIRREA. While this Federal prohibition is limited, it does not preclude states from adopting a
higher standard.

BPOs are a type of valuation service that would be rendered by individuals licensed by
the State Real Estate Commission. However, BPOs are not recognized by RELRA, and are not
within the permissible scope of practice authorized by RELRA. Instead, RELRA authorizes a
similar, but distinct, type of service which is termed “comparative market analysis.” A
comparative market analysis (CMA) is defined in section 201 of RELRA (63 P.S. § 455.20 1) as
a “written analysis, opinion or conclusion by a contracted buyer’s agent, transactional licensee,
or an actual or potential seller’s agent relating to the probable selling price of a specified piece of
real estate in an identified real estate market at a specified time, offered either for the purpose of
determining the asking/offering price for the property by a specific actual or potential consumer
or for the purpose of securing a listing agreement with a seller.” (Emphasis added.) The
significant distinction between a BPO and a CMA is that a CMA may oniy be performed to
determine an offering price by an actual or potential buyer, or to secure a listing with a seller.

Given this limitation on CMAs in this Commonwealth, an AMC may not lawfully order
or use a BPO as a valuation service. Therefore, the Board has proposed subsection (a) clarifying

17



State Board of Certified Real Estate Appraisers
16A-7021 — Appraisal Management Companies

Proposed Preamble — Initial General Rulemaking
October 20, 2014

that an AMC may not use a BPO as an evaluation in a non-Federally related transaction.

As a result of the unreported judicial opinion in Fidelity National Information Solutions,
Inc. (FNIS) v. Sinclair, 2004 WL 764834 (U.S.D.C. M.D. Pa. 2004), there has been some
confusion regarding the legality of BPOs and other types of “valuation services” in Federally-
related transactions in this Commonwealth. In FNIS the District Court held that the provisions
of REACA are preempted by section 1112(b) of FIRREA (12 U.S.C.A. § 3341(b)), which
authorizes Federal financial institution regulatory agencies to exempt some Federally-related
transactions from the requirement that a financial institution obtain an appraisal.

The analysis of the court in FNIS, if not unique, was exceptional in that the court
acknowledged that FIRREA did not occupy the field being regulated and thereby preempt all
State regulation of the subject matter - real estate appraisals. The court determined that even
though REACA’s standards exceeded the minimum standards established by FIRREA, that such
higher standards conflicted with FIRREA and therefore were preempted. The Board knows of
no other cases in which a State law establishing a higher standard than Federal law was deemed
to conflict with the National standard and therefore be preempted.

Still, the language of section 1126(a) of FIRREA makes it clear that even in Federally-
related transactions, a financial institution may not use a BPO as the primary basis to determine
the value of a piece of property for the purpose of a loan origination of a residential loan secured
by such piece of property. This language, however, implies that under Federal law a financial
institution may use a BPO other than as a primary basis to determine the value of a piece of
property or for a purpose other than loan origination of a residential mortgage loan secured by
such piece of property.

Whatever may be permitted by Federal law as a standard for mortgage underwriting
purposes, REACA’s broad definition of an appraisal and the concomitant scope of practice of
real estate appraising in this Commonwealth would include BPOs, as well as “evaluations” as
that term is used (but not deflned) by Federal statute. See 12 U.S.C. § 3341(c). “Evaluation” is
defined in the Interagency Appraisal and Evaluation Guidelines published on December 2, 2010.
The Interagency Guidelines define “evaluation” as “a valuation permitted by the Agencies’
appraisal regulations for transactions that qualify for the appraisal threshold exemption, business
loan exemption or subsequent transaction exemption.” Interagency Appraisal and Evaluation
Guidelines, Glossary, page 41.

The Interagency Guidelines also specify the content of an evaluation: Interagency
Appraisal and Evaluation Guidelines, page 13. Such information must include the property’s
location, description, zoning, market, neighborhood and physical condition, as well as an account
of the analytical methods used, supporting data and the work performed to complete the
evaluation. Given those requirements, an “evaluation” would constitute an “appraisal” under
REACA. Therefore, if REACA applies to a particular valuation assignment, clearly that function
may only be performed by a certified real estate appraiser.

At the time it promulgated its temporary regulations, the Board operated on the
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understanding that the decision in FNIS remained a valid precedent. Several stakeholders have V

contended that Federal law continues to preempt REACA’s requirement that all appraisals be
performed by a certified real estate appraiser in Federally-related transactions. However, since
adoption of the temporary regulations, the Board has scrutinized the voluminous provisions of
Dodd-Frank, as well as the rules promulgated by Federal financial institution regulatory
agencies.

The Board’s detailed review of the applicable statutes and regulations led the Board to
examine the statutory authority supporting the regulatory requirements for evaluations. See, for
example, 12 CFR § 34.43 (relating to appraisals required; transactions requiring a State certified
or licensed appraiser). Among the provisions cited as authority for §

34•43 were 12 U.S.C. §
25b and 1465. Those statutory provisions were added in 2010 by Dodd-Frank and specifically
relate to State law preemption standards for National banks and subsidiaries, and State law
preemption standards for Federal savings associations, respectively.

The preemption standard expressed by Dodd-Frank is that a “State consumer financial
law” is preempted only if the application of the State law would have a discriminatory effect on
National banks in comparison with the effect of the law on a bank chartered by that State, if the
State law prevents or significantly interferes with the exercise by the National bank of its powers,
or if the State law is preempted by a Federal law other than title 62 of the Revised Statutes.

According to § 25b, a “State consumer fmanciai law” is one which “. . .does not directly
or indirectly discriminate against National banks and that directly and specifically regulates the
manner, content, or terms and conditions of any financial transaction ... with respect to a
consumer.” In light of this definition, REACA, which was enacted explicitly for the purpose of
carrying out this Commonwealth’s obligations under FIRREA, regulates the manner, content and
terms and conditions of consumer fmancial transactions by defming “appraisal” to include a
broad range of valuation services and requiring that appraisals be performed by a duly trained
and qualified certified real estate appraiser. V

Furthermore, because REACA applies equally to both Federally-regulated financial
institutions as well as financial institutions that are not Federally-regulated, REACA has no
discriminatory effect on National banks or Federal savings associations. REACA also does
nothing to interfere with or prevent National banks or any other Federal financial institution from
exercising its powers. Nor is REACA preempted by any other provision •of Federal law.
Therefore, under the preemption standard adopted by Dodd-Frank in 2010, the holding in FNIS
has been abrogated and REACA may no longer be considered preempted by FIRREA. Based
upon the foregoing analysis, the Board has adopted the provisions of § 3 6.434 with a clear
statement that an appraisal management company may not order or solicit BPOs or evaluations.

Recordkeeping

Under § 36.435 (relating to recordkeeping), the Board proposes minimum recordkeeping
requirements. This provision is specifically authorized by section 7(b)(1)(ii) of the act (63 P. S. §
457.7(b)(l)(ii)). The recordkeeping requirements set by the Board represent what is necessary
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for an AMC to fulfill its duties under the act and Dodd-Frank to review and verify the work of
appraisers for compliance with USPAP and to assure appraisal independence.

Subsection (a)(1) sets forth the information that is to be contained in records relating to
each assignment that is ordered. Subsection (a)(2) provides for recordkeeping relating to fee
schedules. At the recommendation of stakeholders, the Board clarified the reference to TILA to
specify the provisions that relate to appraisal standards or appraisal management services.
Subsection (a)(3) provides for the recordkeeping relating to rosters or panels of appraisers. Also,
at the suggestion of stakeholders the Board clarified that the date on which an appraiser is
removed from an appraiser panel is only required if the appraiser has, in fact, been removed.

Subsection (b) establishes a 5-year period for record retention beginning from the date of
final action of the assignment or from the final disposition of a court proceeding, whichever is
later. This provision is authorized by section 7(b)(2)(iii) of the act. In furtherance of the act’s
provision that the Board may inspect required records at any time, the Board has prescribed that
records be produced for inspection and copying within 30 days of a request.

Finally, the Board has added subsection (c) to provide a specific time frame for the duty
to open records for inspection as set forth in section 7(b)(3) of the act.

Solicitation or order ofappraisals

Section 36.436 (relating to requirements for solicitation or order of appraisals) establishes
minimum standards that anAMC shall meet when it solicits or orders appraisals. The purpose of
the provision is to ensure reasonable clarity of the terms and conditions of the appraiser’s rights
and duties for the assignment. These provisions are required to implement the provisions of
Dodd-Frank regarding appraisal independence that prohibit withholding payments of fees,
prohibit untimely payment of fees and require that appraisal fees be customary and reasonable
under section 129E(b)(4) of TILA (15 U.S.C. § 1639e(b)(4) and (i)). An AMC may satisfy this
requirement either by providing the required information with each assignment or in a written
agreement when an AMC and an appraiser begin an ongoing relationship.

Duties ofcompliance person

Section 36.437 (relating to duties of compliance persons) defines and clarifies the
responsibility of the compliance person, which is a position required by section 7(c) of the act.
This section establishes that an AMC is responsible for the acts and omissions of its compliance
person, provides for the general duty of a compliance person to comply with section 8 of the act,
pertaining to prohibited activities,and, more specifically, requires a compliance person to report
known or suspected violations of TILA (15 U.S.C. § 1601 — 1667f), the act or the Board’s
regulations that relate to appraisal independence.

Disc iplinaty action

Section 36.441 (relating to prohibited acts) provides that the Board may impose sanctions
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authorized by the act for violations of the act or this subchapter, violations of FIRREA or TILA,
or a violation of AMC laws of another jurisdiction.

Section 3 6.442 (relating to improper influence and other prohibited practices) provides
greater detail and specificity regarding practices that violate appraiser independence. This
section classifies improper influence or other prohibited practices into those that require proof of
intent versus those practices that require no evidence of intent because they inherently
compromise appraiser independence or are inherently coercive.

Subsection (a) lists practices that inherently compromise appraiser independence and/or
are inherently coerci1e. Subsection (b) lists practices that could be considered improper
influence or coercive and which may compromise appraiser independence if those acts are
committed with the intent of harassing, retaliating or influencing an appraiser’s professional
judgment. V

V

Surety bonds and letters ofcredit

Section 6(b) of the act (63 P. S. § 457.26(b)) requires an AMC to post a surety bond or
letter of credit in an amount no less than $20,000. The security, whether a surety bond or letter
of credit, is to accrue or be made payable to the Commonwealth for the benefit of a person
suffering damages for a failure of the AMC to perform obligations under the act or an appraiser
who has performed an appraisal and has not been paid.

In § 36.451 (relating to requirements for surety bond or letter of credit), the Board
proposes standards for the security that have been previously adopted by other state agencies to
assure that the financial institution or bond company is credit worthy. Subsection (d) includes
definitions of the terms “claimant” and “faithful performance of the registrant’s obligations
under the act.”

The first definition clarifies that a “claimant” may include the Commonwealth or any
other person who has a right to receive compensation under the act. Such other persons may
include consumers who have paid for an appraisal, a financial institution that has paid for
appraisal management services or an appraiser who has performed an appraisal but who has not
been paid. The second definition clarifies that the posted security may be used for payment of a
civil penalty, restitution or costs of investigation under the act, or similar amounts levied under
the act of July 2, 1993 (P.L. 345, No. 48) (63 P.S. § 2201 —2207). The security may be used to
pay for the performance of a contractual obligation or satisfaction of a duty owed for conduct
subject to the act.

V V V

Upon consideration, the Board determined at the time of adoption of the temporary
regulations that the minimum amount of a surety bond or letter of credit should be $40,000, as

£ A) /.-.1 ÷ ÷. -.. .-.. ,-‘.. L-.4-.. ,-ê ,V.:+V\

IV! UI prupoeu IIaL1n LU IflULUn drLy uunU UI ILLI UI LLUiL), cure
that security is sufficient to cover any anticipated losses tç consumers or appraisers and to ensure
that civil penalties levied by the Board, which may be up to $10,000 per violation, will also be
paid. Although this amount is greater than the statutory minimum, particularly in light of the
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relatively modest cost of a surety bond (typically approximately 2% of the secured amount) the
difference between $20,000 and $40,000 is minimal compared to the benefit of ensuring that
affected individuals can be made whole.

Some stakeholders questioned the necessity of raising the amount of security. Based
upon the points that were made, the Board undertook further investigation of this issue. The
Board concluded that there is ample evidence to support the Board’s decision. In fact, a larger
amount of security may be warranted, but the Board will reserve that judgment for the future.
Specifically, the Board reviewed records filed in bankruptcy proceedings for ES Appraisal
Services LLC, Case Number 3:13-bk-00447, U. S. District Court for the Middle District of
Florida. In that bankruptcy proceeding, the debtor, ES Appraisal Services, which was an
appraisal management company, filed a list of creditors that included 88 individuals who are
certified real estate appraisers in this Commonwealth, owed a total of $252,855 in unpaid
appraisal fees. The median debt owed to Commonwealth appraisers was $1,388 and one
appraisal firm was owed more than $30,000. The total amount of unpaid appraisal fees owed to
appraisers across the United States exceeded $1.6 million.

Although ES Appraisal is an exceptional case, the Board is cognizant of the fact that a
typical appraisal management company is offering services in multiple states and engaging
dozens, if not hundreds, of real estate appraisers. Therefore, a default by an appraisal
management company is likely to affect many individuals whose total amount of loss would
exceed $20,000. Accordingly, balancing the additional cost of a higher amount of security
against the need to protect the public, the Board re-affirms its decision to require $40,000 in
security.

The Board relied upon provisions adopted by other agencies in defining the contents of
the form of a surety bond or letter of credit in § 36.453 and 36.454 (relating to form of surety
bond; and form of letter of credit). In addition, in § 36.455 (relating to maintenance of surety
bond or letter of credit), the Board has proposed requirements that a registrant maintain the
amount of a surety bond or letter of credit in the event that a claim is made. Finally, the Board
has provided for a procedure for making claims against a surety or obligor on a letter of credit in

§ 36.456 (relating to claims against surety or obligor). The procedures adopted by the Board
allow for the Department, through the Prosecution Division of the Bureau, to make claims on
behalf of consumers or unpaid appraisers, prior to a final adjudication of a violation of the act or
the Board’s regulations.

Fiscal Impact and Paperwork Requirements

The proposed rulemaking should have no adverse fiscal impact on the Commonwealth or
its political subdivisions. In general, the proposed rulemaking provides fees that would offset any
negative fiscal impact upon the Commonwealth. The regulated community will incur costs
associated with registration, including application fees and costs of posting a surety bond or
letter of credit. Registered AMCs will also incur costs relating to recordkeeping. The paperwork
and application fees are a consequence of compliance with Federal mandates.
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Sunset Date

The Board continuously monitors the cost effectiveness of its regulations, and will
continue do so with respect to these regulations. Therefore, no sunset date has been assigned.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. §745.5(a)), on July 28, 2015,
the Board submitted a copy of this proposed rulemaking and a copy of a Regulatory Analysis
Form to the Independent Regulatory Review Commission (IRRC) and to the Chairpersons of the
Senate Consumer Protection and Professional Licensure Committee and the House Professional
Licensure Committee. A copy of this material is available to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC may convey any comments,
recommendations or objections to the proposed rulemaking within 30 days of the close of the
public comment period. The comments, recommendations or objections must specify the
regulatory review criteria that have not been met. The Regulatory Review Act specifies detailed
procedures for review, prior to final publication of the rulemaking, by the Board, the General
Assembly and the Governor of any comments, recommendations and objections raised.

Public Comment

Interested persons are invited to submit written comments, suggestions or objections
regarding this proposed rulemaking to Jacqueline A. Wolfgang, Counsel. State Board of
Certified Real Estate Appraisers, P.O. Box 69523, Harrisburg, Pennsylvania 17106-9523, within
30 days following publication of this proposed rulemaking in the Pennsylvania Bulletin. Written
comments may also be sent via e-mail to: ra-stregulatorycounselpa.gov Please reference
Regulation No. 1 6A-702 1 — Permanent General Rulemaking — on all comments

D. Thomas Smith
Chairman
State Board of Certified Real Estate Appraisers
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ANNEX A

TITLE 49. PROFESSIONAL AND VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND OCCUPATIONAL AFFAIRS

CIL4PTER 36. STATE BOARD OF CERTIFIED REAL ESTATE APPRAISERS

Subchapter D. [APPRAISAL MANAGEMENT COMPANIES] (Reserved)

(Editor’s Note: As part of this proposed rulemaking, the Board is proposing to rescind Chapter

36, Subchapter D which appears in 49 Pa. Code pages 36-45——36-63, serial pages

(36669 l)—(366709).)

§ 36.301—36.306. (Reserved).

§ 36.311—36.315. (Reserved).

§ 36.32 1. (Reserved).

§ 36.322. (Reserved).

§ 36.331—36.337. (Reserved).

§ 36.341. (Reserved).

§ 36.342. (Reserved).

§ 36.35 1—36.356. (Reserved).
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Subchapter E. APPRAISAL MANAGEMENT COMPANIES

GENERAL PROVISIONS

36.401. Definitions.

The following words and terms, when used in this subchapter, have the following

meanings, unless the context clearly indicates otherwise:

Act—The Appraisal Management Company Registration Act (63 P. S. 457.21 — 457.31).

AMC National Registry—The registry of State-registered appraisal management companies and

Federally regulated appraisal management companies maintained by the Appraisal

Subcommittee.

The Appraisal Foundation—The entity identified in section 1121(9) of FIRREA (12 U.S.C.A. §

33 50(9)).

Appraiser panel—A network or panel of certified appraisers who are independent contractors to

anAMC.

Assignment—As defined by USPAP, an agreement between an appraiser and a client to provide

a valuation service and the valuation service that is provided as a consequence of such an

agreement. V

AOB—The Appraiser Qualifications Board appointed by The Appraisal Foundation, which

promulgates education, experience, and other criteria for licensing, certification and

recertification of qualified appraisers.
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AVM—Automated valuation model—As defined by section 1125(d) of FIRREA (12 U.S.C.A.

3354(d)), a computerized model used by mortgage originators and secondary market issuers to

determine the collateral worth of a mortgage secured by a consumer’s principal dwelling.

Board—The State BOard of Certified Real Estate Appraisers.

BPO—Broker price opinion—As defined by section 1126(b) of FIRREA (12 U.S.C.A. § 3355),

an estimate prepared by a real estate broker, agent, or sales person that details the probable

selling price of a particular piece of real estate property and provides a varying level of detail

about the property’s condition, market, and neighborhood, and information on comparable sales,

but does not include an AVM.

Bureau—The Bureau of Professional and Occupational Affairs of the Department.

CHRIA—18 Pa.C.S. Chapter 91(relating to Criminal History Record Information Act.

Comparative market analysis—As defined in section 201 of RELRA (63 P.S. 455.201), a

written analysis, opinion or conclusion by a contracted buyer’s agent, transactional licensee, or

an actual or potential seller’s agent relating to the probable sale price of a specified piece of real

estate in an identified real estate market at a specified time, offered either for the purpose of

determining the asking/offering price for the property by a specific actual or potential consumer,

or for the purpose of securing a listing agreement with a seller.

Compliance person—An individual who is employed, appointed or authorized by an appraisal

management• company to be responsible for ensuring compliance with the act and this

subchapter.

Conviction—
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j) An ascertainment of guilt of the accused and judgment thereon by a court, and

includes a disposition of a criminal proceeding under the laws of the Commonwealth, or

any similar disposition under the laws of another jurisdiction, b a plea of guilty, guilty

but mentally ill, or nob contendere, or a verdict of guilty, or guilty but mentally ill.

(ii) The term does not include an adjudication of delinquency under 42 Pa. C. S.

Chapter 63 (relating to Juvenile Act).

Department—The Department of State of the Commonwealth.

Evaluation—A valuation required by regulations of Federal financial institution regulatory

agencies for transactions that qualify for an exemption from the appraisal requirement under any

one of the following provisions promulgated b the respective agency:

(i) The Office of Comptroller of the Currency at 12 CFR § 34.43(a)(l), (5) or (7)

(relating to appraisals required: transactions requiring a State certified or licensed

appraiser).

(ii) The Board of Governors of the Federal Reserve System at 12 CFR § 225.63(a)(l),

(5) or (7) (relating to appraisals required transactions requiring a State certified or

licensed appraiser).

(iii) The Federal Deposit Insurance Corporation at 12 CFR 323.3(a)(1), (5) or (7)

(relating to appraisals required; transactions requiring a State certified or licensed

appraiser).

(iv) The Office of Thrift Supervision at 12 CFR § 564.3(a)(1), (5) or (7) (relating to

appraisals required: transactions requiring a State certified or licensed appraiser).
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(v) The National Credit Union Administration at 12 CFR 722.3(a)(l) or (5)

(relating to appraisals required; transactions requiring a State certified or licensed

appraiser).

Exempt company—A person that is exempt from registering under the act as set forth in section

1124(c) of FIRREA (12 U.S.C. 3353(c)). “Exempt company” is synonymous with “Federally

regulated AMC” as that term is defined in 34 CFR § 34.21 1(j) as proposed at 79 FR 19535.

Federally-related transaction—A real estate-related financial transaction which a Federal

financial institution regulatory agency or the Resolution Trust Corporation engages in, contracts

for or regulates which requires the services of an appraiser.

FIRI?EA—The Financial Institutions Reform, Recovery and Enforcement Act of 1989 (Pub.L.

101-73, 103 Stat. 183). Unless expressly stated or clearly implicit from the context, a reference

to FIRREA in this subchapter includes only those provisions that relate to appraisal standards or

appraisal management services.

In good standing — When referring to an individual certified or licensed by the Board to perform

appraisals, and for the purpose of interpreting good standing in the REACA, an individual who is

authorized under the REACA to perform appraisals, or to act as a licensed appraiser trainee, the

term includes an individual who has an active, unrestricted certificate or license, or a certificate

or license that is on probation or subject to a restriction ordered by the Board. The term does not

include an individual who holds a certificate or license that is inactive or expired. or that is

suspended or revoked.

Key person—A person other than a compliance person who is a director, officer, supervisor,
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manager or other person performing a similar function in an appraisal management company.

Non-Federally related transaction—A real estate-related transaction that is not a Federally-

related transaction.

ARSRO—A designated Nationally-recognized statistical rating organization of the United States

Securities and Exchange Commission or its successor.

Order—When used in the context of the contractual relationship between an appraiser and an

appraisal management company, an agreement between an appraiser and an appraisal

management company that pertains to a specified valuation assignment, including a disclosure of

the amount of the appraisal fee, the terms and time frame for payment and the appraisal

management company registration number.

Order solicitation—An offer to contract with an appraiser to perform an appraisal resulting in an

order.

Owner—A person that owns 10% or more of an appraisal management company.

Panel solicitation—An offer to add an appraiser to the appraiser panel used by an appraisal

management company.

REA CA—The Real Estate Appraiser Certification Act (63 P.S. § 457.1—457.19).

REARA—Real Estate Appraisal Reform Amendments—Title XI of FIRREA (12 U.S.C. 3331-

3355). Unless expressly stated or clearly implicit from the context, a reference to REARA in this

subchapter includes only those provisions that relate to appraisal standards or appraisal

management services.

Real estate-related fInancial transaction—A transaction involving one or more of the following:

6



#16A-7021 —Annex
State Board of Certified Real Estate Appraisers

Appraisal Management Companies —Permanent General Rulemaking
June 18, 2015

(i) Sale, lease, purchase, investment in or exchange of real property. including

interests in property or the financing thereof.

(ii) Refinancing of real property or interests in real property.

(iii) Use of real property or interests in property as security for a loan or investment,

including mortgage-backed securities.

RELRA—The Real Estate Licensing and Registration Act (63 P.S. 455.101—455.902).

Secretary—The Secretary of the Commonwealth or a designee.

Solicit or solicitation—An offer to contract with an appraiser to perform an appraisal or an offer

to an appraiser to be included in an appraisal management company’s appraiser panel.

Supervisor—An individual who is an agent of an appraisal management company and who has

the authority to do one or more of the following:

(i) Enter into a contract with clients for the performance of appraisal services.

(ii) Solicit or enter into an agreement for an assignment with independent appraisers.

(iii) Direct or cause the direction of the management or policies of the appraisal

management company.

TILA—The Truth in Lending Act (15 U.S.C.A. 1601 — 1667f). Unless expressly stated or

clearly implicit from the context, a reference to TILA in this subchapter includes only those

provisions that relate to appraisal standards or appraisal management services.

USPAP—Uniform Standards of Professional Appraisal Practice.

36.402. Applicability of general rules.

Uhder 1 Pa. Code 31.1 (relating to scope of part), 1 Pa. Code Part II (relating to General
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Rules of Administrative Practice and Procedure) is applicable to the activities of and proceedings

before the Board.

36.403. Application procedures.

(a) Application form. An applicant for registration as an appraisal management company

shall complete and file with the Board an application in a form prescribed by the Board. The

form is available on the Board’s website at www.dos.state.pa.us/real and by contacting the Board

at Post Office Box 2649, Harrisburg, PA 17105-2649, (717) 783-4866 or ST

APPRAISE(pa.gov.

(b) Application fee. The initial application fee for registration as an appraisal management

company is nonrefundable and must be in the amount set forth in 3 6.405 (relating to fees).

(c) Filing ofapplication. An application is filed with the Board on the date that it is received

in the office of the Board.

(d) Approved applications. If the Board finds that the application is complete, has no basis

to believe that the information in the application is not true and correct, and that the information

contained therein qualifies the applicant for registration as an appraisal management company,

the Board will issue a registration certificate by mail to the address of record set forth in the

application.

(e) Disapproved applications. If the Board finds that the application is incomplete, that there

is reason to believe that the information is not true and correct. or that the applicant is not

otherwise qualified for registration, the Board will notify the applicant, in writing:

(1) The application has been provisionally denied.
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(2) The reason or reasons for provisional denial.

(3) The applicant’s right to appeal the provisional denial in writing and to request a

hearing before the Board.

(4) The applicant’s rights under 1 Pa. Code Part II (relating to General Rules of

Administrative Practice and Procedure).

(5) The failure to appeal the provisional denial to the Board or to request a hearing,

within 30 days of the date of the notice of provisional denial will result in the provisional

denial of the application being deemed final.

(f) Compliance with new requirements. An applicant shall comply with any requirements for

registration that take effect between the applicant’s filing of an initial application and the

issuance of registration.

36.404. Content of application.

(a) An application for registration as an appraisal management company must include:

(1) Primary information of the appraisal management company, including:

(i) Legal name.

(ii) Mailing address, which will be the address of record.

(iii) Street address. if different from the mailing address.

(iv) Primary telephone number.

(2) Secondary information of the appraisal management company, including:

(i) State or place of incorporation or organization.

(ii) Documentation that the applicant is authorized to transact business in this
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Commonwealth if the applicant is not an individual and is incorporated or

otherwise formed under the laws of a jurisdiction other than the Commonwealth.

(iii) Each fictitious name under which the applicant trades or does business in

this Commonwealth.

(iv) Web site address.

(v) Primary electronic mail address.

(vi) Fax number.

(vii) Each state or jurisdiction in which applicant is registered as an appraisal

management company.

(viii) If the applicant began offering appraisal management services before June

8, 2013, the month and year on which the applicant began offering appraisal

management services in this Commonwealth.

(ix) Owner information, including for each owner:

(A) Legal name.

(B) Street address.

(C) Telephone number.

(D) V Electronic mail address.

(3) Key person information, including for each key person:

(i) Legal name.

(ii) Mailing address.

(iii) Street address, if different from the mailing address.
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(iv) Telephone number.

(v) Title or titles and each status that qualifies the person as a key person,

including one or more of the following:

(A) Officer.

(B) Director.

(C) Manager, supervisor, or similar function or title.

(vi) Electronic mail address.

(vii) Whether the key person is an owner.

(4) Compliance person information, including:

(i) Legal name.

(ii) Mailing address, if different from the applicant’s mailing address.

(iii) Residential address.

(iv) Telephone number.

(v) Electronic mail address.

(vi) Title or titles.

(vii) Each certificate or license held for the practice of real estate appraising, if

any, including the state or jusdiction of issuance.

(viii) Whether the compliance person is an owner.

(5) Disciplinary history of the applicant, each owner, key person and the compliance

person, including:

(i) Any discipline imposed in this Commonwealth or any other lurisdiction
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under any law regulating appraisers, appraisal management companies or real

estate brokers or salespersons.

(ii) Any discipline imposed in this Commonwealth or any other jurisdiction

under any law regulating mortgage brokers or salespersons, the sale of securities,

the practice of law or the practice of accounting.

(iii) A verification by each owner or key person subject to penalties of 18 Pa.

C. S. 4904 (relating to unswom falsification to authorities) that the disciplinary

history is true and correct.

(6) An official criminal history record information report from the Pennsylvania State

Police or other state agency for each state in which the applicant, owner, key person or

compliance person has resided for the 1 0-year period immediately preceding the date of

application.

(7) A surety bond or letter of credit in the form and the amount required by 36.451

— 3 6.456 (relating to sureiy bonds and letters of credit).

(b) The individual designated by the applicant as compliance person shall certify that the

applicant has:

(1) A system in place to verify that a person being added to an appraiser panel of the

applicant or who will otherwise perform appraisals for the applicant of property in this

Commonwealth is a certified residential appraiser or certified general appraiser and in

good standing in this Commonwealth under REACA.

(2) A system in place for the performance of appraisal reviews with respect to the
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work of all appraisers that are performing appraisals for the applicant of property in this

Commonwealth to determine if the appraisals are being conducted in conformance with

the minimum standards under REACA, both on a periodic basis and upon request of a

client, unless otherwise limited by the terms of a contract between the client and the

appraisal management company.,

(3) A system in place to comply with the provisions of 36.43 5 (relating to

recordkeeping’).

(4) Authorized the compliance person to file the application and verify the contents of

the application subject to the penalties of 18 Pa.C.S. 4904 and 4911 (relating to

unsworn falsification to authorities; and tampering with public records or information).

(c) The individual designated as the compliance person shall sign the application and verify

that the contents of the application are true and correct and is subject to the penalties of 18

Pa.C.S. 4904 and 4911.

36.405. Fees.

The following is the schedule of fees charged by the Board:

Application for initial registration as an appraisal management company $ 2,000

Biennial registration renewal fee... .. ..,...,. .,.,......., 1,000

Notice of change in corporate organization $ 35

Letter of good standing/verification of registration $ 15

Notification of change in key person or compliance person $ 35

Late fee for reinstatement per month of delinquency $ 50
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REGISTRATION

36.411. Qualifications for registration as appraisal management company.

(a) An appraisal management company that is authorized to conduct business in this

Commonwealth shall establish and maintain the requirements in this section during any period in

which it offers or provides appraisal management services.

(b) An appraisal management company shall have a compliance person.

(c) An appraisal management company shall establish and maintain procedures that provide

assurance of compliance with the following standards of appraisal management services:

(1) Prevention of conduct or practices that compromise appraiser independence.

(2) Verification of appraiser certification and qualifications.

(3) Review of appraisal services for compliance with USPAP.

(4) Availability of a process for resolution of consumer complaints.

(5) Availability of a process for resolution of appraiser complaints.

36.412. Qualificationsof owners and key persons.

(a) A person who would be disqualified from eligibility to be certified or licensed under the

REACA as defined in subsection (b) may not be an owner or a key person.

(b) An individual would be disqualified from eligibility to be certified or licensed under the

REACA, as provided in section 8(d)(1) of the act (63 P.S. 457.28(d)(l)), if the individual had a

license or certificate refused, denied, cancelled, suspended or revoked or voluntarily surrendered

a license or certificate under any of the following provisions of the REACA or CHRIA, or

similar provision of another jurisdiction, unless the license or certificate has been subsequently
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granted or reinstated to the individual:

(1) Section 3 of the REACA (63 P. 5. 457.3).

(2) Section 6(c)(1) of the REACA(63 P. S. 457.6(c)(1)).

(3) Section 11 of the REACA(63 P. S. i$ 457.11).

(4) Section 9124(c)(l) or (2) of CHRTA (18 Pa.C.S. 9124(c)(1) or (2)) (relating to

use of records by licensing agencies).

(c) Nothing in the act or this subchapter may be construed as a requirement that an owner or

a key person shall possess the education or experience required by the AOB or the REACA for

certification or licensure.

(d) A person who has been suspended, revoked or has voluntarily surrendered a license under

RELRA, 7 Pa.C.S. Chapter 61 (relating to Mortgage Licensing Act), or the Mortgage Bankers

and Brokers and Consumer Equity Protection Act (63 P.S. 456.301 — 456.3 18) repealed by the

act of July 8, 2008 (P.L. 796, No. 56). may not be an owner or key person.

(e) The Board may consider a disqualifying violation described in subsection (b) if the

individual’s license or certificate has been subsequently reinstated or granted in determining

whether the individual possesses good moral character as required under section 5(c)(4) of the

act (63 P.S. 457.25(c)(4)).

36.413. Oualifications of compliance person.

(a) In addition to the qualifications in 36.412 (relating to qualifications of owners and key

persons), a compliance person shall hold the qualifications set forth in this section.

(b) A person designated as a compliance person by an appraisal management company shall
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possess the authority to:

(1’) Enter into an agreement with this Board to bind the appraisal management

company to comply with requirements of the act, this subchapter and provisions of

FIRREA, REACA, REARA or TILA that relate to appraisal standards or appraisal

management services.

(2) Sign a report, application, form, notice or other document required to be filed with

the Board.

(3) Certify, verify or otherwise attest as required by law to the contents of any

document or pleading filed with the Board.

(c) A compliance person may not have a history of:

(1) Conviction as provided in section lO(a)(5) of the act (63 P.S. 457.30(a)(5)).

(2) Disciplinary action or disposition of an administrative or a civil proceeding as

described in section lO(a)(2). (3). (4), (6) or (7) of the act, or a similar provision of a law

or regulation of another iunsdiction resulting in refusal demal cancellation restnction

probation, suspension, voluntary surrender or revocation of the authority or privilege to

practice.

(d) An individual who acts as a compliance person will be deemed to have vacated the

position upon any of the following conditions:

(1) Death.

(2) Occurrence of a disqualifying condition defined in subsection (c).

(3) Termination of employment or contractual relationship by either the compliance
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person or the appraisal management company.

(e) During a period of less than 30 days for excused illness, absence or vacation of a

compliance person, an appraisal management company may designate another key person to

fulfill the duties of compliance person without notice to the Board.

(f) An absence or vacancy in the position of compliance person more than 30 days is cause

for suspension of an appraisal management company’s authority to conduct business until a

compliance person has been designated and notice of the change has been filed with the Board as

provided in 36.414 (relating to reporting change of information.)

36.414. Reporting change of information.

(a) A registrant shall report a vacancy or change in qualifying information as required in this

section on forms prescribed by the Board.

(b) A registrant shall report a vacancy or change of compliance person within 30 days of the

date that the compliance person terminates.

(c) A registrant shall report a change in the information required under § 36.404 (relating to

content of application) within 30 days, including information relating to disciplinary history or

criminal history required under 36.404(a)(5) and (

36.415. Requirements for exempt company.

(a) To the extent required by regulations jointly promulgated by the Federal financial

institution regulatory agencies under Title XI of FIRREA, as amended by the Dodd-Frank Wall

Street Reform and Consumer Protection Act (Pub.L. 111-203. 124 Stat. 1376)., an exempt

company shall comply with the requirements of the act and this subchapter.

17



#16A-7021 — Annex
State Board of Certified Real Estate Appraisers

Appraisal Management Companies —Permanent General Rulemaking
June 18, 2015

(I) An-exempt company shall report on forms prescribed by the Board information required

to be submitted by the Board to the AMC National Registry under the regulations jointly

promulgated by the Federal financial institution regulatory agencies.

RENEWAL OF REGISTRATION

36.421. Expiration of registration.

Registration expires on the last day of June of each odd-numbered year.

36.422. Early termination of registration.

(a) A registrant may terminate registration prior to the expiration of the biennial registration

period by filing with the Board a notice in a form prescribed by the Board.

(b) A notice of termination of registration must include:

(1) The date on which the registrant will cease to offer or provide appraisal

management services in this Commonwealth.

(2) An acknowledgment that the registrant or its successor remains subject to

disciplinary action for acts, errors or omissions occurring before the termination of

registration.

(3) The signature of the compliance person.

(4) The mailing address of the registrant.

(5) If the registrant is terminating its existence, documentation of the dissolution,

acquisition or merger of the registrant by or with another entity.

(6) If the registrant terminates registration because it has become exempt from

registration under the act, documentation in support of the basis for exemption.
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(7) An acknowledgment that the surety bond or letter of credit will remain subject to

claims in accordance with the procedures established in S 36.45 1 — 36.456 (relating to

surety bonds and letters of credit).

(c) The date on which the registrant terminates registration may not be any sooner than the

date on which the notice is filed with the Board.

(d) The termination of registration by the Board upon filing of a notice will not be construed

as an admission by the Board or the Commonwealth that the contents of the notice are true and

correct.

(e) The Bureau may at any time after the filing of a notice of termination under this section
I

commence a disciplinary action against a former registrant for a violation of section 3 of the act

(63 P. S. 457.23), pertaining to registration of appraisal management companies.

(f) The surety bond or letter of credit will remain in effect after termination.

36.423. Duration and validity of registration.

(a) An appraisal management company shall register each biennial period to retain the right

to provide appraisal management services in this Commonwealth.

(b) Registration is valid throughout this Conirnonwealth, is not assignable or transferable,

and is valid until the last date of the biennial registration period, unless terminated under

3 6.422 (relating to early termination of registration).

36.424. Renewal of registration.

(a) Application for renewal of registration shall be made on forms provided by the Board and

include the fee prescribed by the Board in 36.405 (relating to fees).
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(b) An application for renewal must be received by the Board with the required biennial

renewal fee before the expiration of the previous biennial registration period.

STANDARDS OF PRACTICE

36.43 1. Compliance with USPAP.

(a) An appraisal management company shall require that appraisal assignments be completed

in compliance with USPAP.

(b) An appraisal management company shall establish a system to review appraisal

assignments which is reasonably calculated to assure compliance with USPAP by appraisers.

(c) An appraisal management company may not solicit, offer, accept an offer or contract for

a valuation service that it knows or has reason to know violates REACA, RELRA, FIRREA, the

act or this subchapter.

36.432. Verification of appraiser certification.

An appraisal management company shall establish and maintain a system to verify that

appraisals are completed by an appraiser who possesses a class of certification issued by the

Board that authorizes appraisal of real property in this Commonwealth that is the subject of the

appraisal and which is current and valid.

36.433. Appraisal reviews.

(a) Appraisal reviews shall be performed in accordance with USPAP.

(b) An examination of an appraisal report for grammatical or typographical errors or for

completeness is not required to comply with USPAP. I
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36.434. Broker price opinions and evaluations.

(a) An appraisal management company may not solicit or order, nor offer to solicit or order,

a BPO for use in a non-Federally related transaction.

(b) An appraisal management company may not solicit or order, nor offer to solicit or order,

a BPO for use in a Federally-related transaction.

(c) An appraisal management company may not solicit or order, nor offer to solicit or order,

an evaluation.

(d) A comparative market analysis is not a BPO for purposes of the act, REACA or this

subchapter if performed for one or both of the following purposes:

(1) In pursuit of a listing.

(2) To determine probable selling price.

36.435. Recordkeeping.

(a) Each appraisal management company shall maintain the following records:

(1) A record of each assignment that it has ordered for appraisal of real property

located in this Commonwealth, including the following:

(i) The order between the appraisal management company and the appraiser.

(ii) Each appraisal report received from an appraiser, including the original

report, revised reports, and addenda or other materials furnished subsequent to the

delivery of the original report.

(iii) Written communications between the appraiser and the appraisal
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management company and any other entity involved in the transaction.

(iv) The order engaging another appraiser for the purpose of reviewing the

appraisal.

(v) A review ofthe appraisal performed, including any data supporting the

selection of the appraisal for review, the original review report, subsequent

correspondence between the reviewer and appraisal management company, and

each subsequent revised review report.

(vi) Written communications related to obligations under the act or this

subchapter between the appraisal management company and its client, including

documents supplied to• that client.

(vii) A record of fees disbursed to contracted appraisers and the fee received by

the appraisal management company from the appraisal management company’s

client.

(2) Appraiser fee schedules, including:

(i) Fees paid for a defined service.

(ii) Documentation to support that the fee schedule is customary and

reasonable and complies with provisions of TILA that relate to appraisal

standards or appraisal management services.

(iii) Payment policies, including time for payment of appraisal fees.

(jr) Effective dates of the schedules.

(3) Panels of appraisers used for assignments in this Commonwealth, including:
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(i) The name of each appraiser.

(ii) The appraiser?s certificate number.

(iii) The date the appraiser was placed on the panel.

(iv) The region or area in which the appraiser’s service may be used.

(v) The date and reason for removal, if the appraiser is removed from the

panel.

(b) An appraisal management company shall maintain the records set forth in subsection

(a)(l) for 5 years beginning on the latest of the following:

(1) The date of final action of the assignment.

(2) The date of fmal disposition of the proceeding, if the appraisal management

company is notified that the transaction is the subject of a court proceeding or an

administrative proceeding by the Board.

(c) An appraisal management company shall produce for inspection and copying by the

Board within 30 days any record required to be maintained by the act or this subchapter.

36.436. Requirements for solicitation or order of appraisals.

(a) An appraisal management company shall include in an order or order solicitation for

appraisal services from a certified residential appraiser or certified general appraiser who is not

an employee of the appraisal management company:

(1) The fee to be paid to the appraiser for the appraisal assignment.

(2) The terms for time of payment for appraisal services.

(3) The appraisal management company’s registration number.
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(b) An appraisal management company may satisfy the requirements of subsection (a) by

either of the following means:

(1) A legible statement of the required information on an order or solicitation for an

appraisal assignment.

(2) A legible reference to an existing written agreement between the appraisal

management company and the appraiser that includes the required information.

(c) An appraisal management company shall include in an appraiser panel solicitation in this

Commonwealth its appraisal management company registration number.

36.437. Duties of compliance persons.

(a) An appraisal management company is subject to disciplinary action under the act and this

subchapter for the acts or omissions of a compliance person who falls to perform a duty set forth

in this section.

(b) A compliance person shall ensure compliance of an appraisal management company with

section 8 of the act (63 P.S. 457.28).

(c) An appraisal management company, acting through its compliance person, shall report to

the Bureau, directly or through another agent of the appraisal management company, a material

violation as defined usider section 129E(e) of TILA (15 US.C.A. 1639e(e)), and coffesponding

regulations regarding appraisal independence requirements.

(d) A compliance person who has a reasonable basis to believe that an appraisal management

company, its employee or agent has violated appraisal independence requirements of the act or

this subchapter shall report the matter to the Bureau within a reasonable time after formulating
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the belief that a violation has occurred.

DISCIPLINARY ACTION

36.441. Prohibited acts.

(a) The Board may impose one or more sanctions authorized under the act if the Board finds

that an appraisal management company, key person or compliance person violated the act or this

chapter.

(b) The following acts, errors or omissions constitute a violation of the standards of conduct

of an appraisal management company:

(1) Violation of the act or this subchapter.

(2) Violation of FIRREA.

(3) Violation of TILA.

(4) Violation of a statute or regulation of another jurisdiction regulating appraisal

management companies.

36.442. Improper Influence and Other Prohibited Practices.

(a) The following acts constitute improper influence or a practice in violation of the act and

this chapter, without proof of intent of the appraisal management company or its agent:

(1) A requirement that the appraiser collect a fee from a borrower.

(2) A requirement that the appraiser provide access to the appraiser’s digital

sinature.

(3) A prohibition on the appraiser to report the fee for the appraisal services.

(4) A prohibition on the appraiser to note or report real property appraisal assistance.
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(5) Nonpayment of, or refusal to pay for, appraisal services rendered for a reason

other than the breach of agreement or substandard performance by the appraiser.

(6) A clause or provision in an order requiring an appraiser to indemnify or hold

harmless for acts or omissions of a person other than the appraiser.

(7) A clause or provision in an order requiring an appraiser to have a duty to defend

the appraisal management company in a civil action or proceeding.

(8) Removal of an appraiser from the appraiser panel without notice and opportunity

for rebuttal.

(9) A request to an appraiser to provide comparable properties for a specified

property prior to completion of the appraisal report.

(b) The following acts, if committed with the intent to influence or attempt to influence the

development, reporting, result or review of an appraisal, constitute improper influence or a

practice in violation of the act and this chapter:

(1) A pattern or course of conduct involving repeated review of appraisals that is not

performed in accordance with the appraisal management company’s policy for appraisal

reviews or quality control functions.

(2) A limitation on the time of completion of an appraisal assignment that impairs the

credibility of the report. For purposes of this paragraph, a time limitation or deadline

established for the purpose of completing the assignment to complete a transaction by a

date established by agreement of parties other than the appraisal management company

does not constitute improper influence or practice in violation of the act and this chapter.
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(3) A delay in payment for appraisal services that violates the appraisal management

company’s policy for payment.

SURETY BONDS AND LETTERS OF CREDIT

36.451. Requirements for surety bond or letter of credit.

(a) A registrant shall maintain a surety bond or letter of credit in the form and amount

prescribed in this subchapter.

(b) A surety bond must be in the amount prescribed in 36.452(a) (relating to the amount of

the surety bond or letter of credit), in the form prescribed by 36.453 (relating to form of surety

bond) and issued by a company authorized to transact surety business in this Commonwealth by

the Insurance Department, which possesses a current A. M. Best Rating of A- or better, or a

Standard & Poor’s insurer’s financial strength rating of A or better, or a comparable rating by

another NRSRO.

(c) A letter of credit must be in the amount prescribed in § 3 6.452(b), in the form prescribed

by 3 6.454 (relating to form of letter of credit) and payable at an office of a commercial bank

located in the United States. At the time of issuance of the letter of credit, the issuing bank or its

holding company shall have a B/C or better rating or 2.5 or better credit evaluation score by

Fitch Ratings. as successor rating services of Thomson BankWatch, or the issuing bank

shall have a CD or long-term issuer credit rating of BBB or better or a short-term issuer credit

rating of A-2 or better by Standard & Poor’s or a comparable rating by another NRSRO.

(d) For purposes of this section and 36.452 — 36.456, the following words and tenns have

the following meanings, unless the context clearly indicates otherwise:
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Claimant—This Commonwealth, or a person with a right to receive compensation for

performance of a registrant’s obligations under the act.

Faithful performance of the registrant’s obligations under the act—The payment of a civil

penalty, restitution or costs of investigation under the act or the act of July 2, 1993 (P.L. 345, No.

48), per’formance of a contractual obligation, or satisfaction of a duty owed for conduct subject to

the act.

36.452. Amount of surety bond or letter of credit.

(a) A registrant who maintains a surety bond to satisfy the requirements of the act and §

36.451 (relating to requirements for surety bond or letter of credit) shall maintain a bond in the

amount of $40,000.

(b) A registrant who maintains a letter of credit to satisfy the requirements of the act and S

36.45 1 shall maintain a letter of credit in the amount of $40,000.

(c) The Board may require additional amount or form of security for the following reasons:

(1) As a penalty for a violation of the act or this subchapter regarding the

nonperformance of services or nonpayment of fees, or a violation of a similar law or

regulation of another jurisdiction.

(2) A change in the financial strength or rating of the surety or issuer of the letter of

credit.

(3) A failure to maintain the bond or letter of credit in the minimum amount required

by the act or this subchapter, whichever is greater.

36.453. Form of surety bond.
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A surety bond held by a registrant to satisfy the requirements of the act and this subchapter must

include:

(1) The name and mailing address of the registrant.

(2) The name and title of the compliance person.

(3) The name, mailing address, telephone number and National Association of

Insurance Commissioners (NAIC) company code of the surety.

(4) The policy number for the surety bond.

(5) Indemnification for claims that arise or occur during the biennial licensure period

during which the bond is issued for the benefit of:

(i) The Commonwealth or the public for nonperformance of obligations

under the act or this subchapter that occur during the period of the surety bond.

(ii) An appraiser who has performed an appraisal of real property located in

this Commonwealth for the registrant during the period of the surety bond for

which the appraiser has not been paid.

(6) An agreement by the surety to notify the Bureau if the surety bond is cancelled or

terminated.

36A54. Form of letter of credit.

A letter of credit held by a registrant to satisfy the requirements of the act and this subchapter

must include:

(1) A provision that the letter of credit is irrevocable for a term of not less than 1 year

and that the letter of credit automatically renews annually unless the letter of credit is
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specifically nonrenewed by the issuing bank 90 days or more prior to the anniversary date

of its issuance and the issuing bank gives at least 90 days prior written notice to the

Bureau and the registrant of its intent to terminate the letter of credit at the end of the

current term.

(2) A provision that the Department has the right to draw upon the credit before the

end of its term and to convert it into a cash collateral bond if the registrant fails to replace

the letter of credit with other acceptable bond within 30 days of the banks notice to

terminate the letter of credit.

(3) The letter of credit must name the Department as the beneficiary and be payable

to the Department under 36.456 (relating to claims against surety or obligor).

(4) A letter of credit is subject to the most recent edition of the Uniform Customs and

Practices for Documentary Credits, published by the International Chamber of

Commerce, and the laws of the Commonwealth. including 13 Pa.C.S. (relating to

Uniform Commercial Code).

(5) The Board will not accept letters of credit from a bank that has failed to make or

delayed in making payment on a defaulted letter of credit.

36.455. Maintenance of surety bond or letter of credit.

(a) If the rating of a surety or bank that has issued a bond or letter of credit falls below the

minimum ratings required in 36.451(b) and (c) (relating to requirements for suret’v bond or

letter of credit), a registrant shall replace the bond or letter of credit within 45 days from the date

of the substandard rating decline with a new bond or letter of credit that satisfies the
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requirements of 36.45 1.

(b) If a bond or letter of credit is not replaced within 45 days of the substandard rating

decline, the Department has the discretion to draw on the surety bond or letter of credit and

deposit the proceeds with the State Treasurer to secure the registrant’s liability and to commence

proceedings under the act, this subchapter and 2 Pa.C.S. 501-508 and 701-704 (relating to

Administrative Agency Law) to suspend or revoke the registrant’s authority to perform appraisal

management services in this Commonwealth.

(c) If a surety or bank makes a payment upon a bond or a letter of credit issued to fulfill the

requirements of the act or this subchapter, the registrant shall obtain additional security within 45

days of the date of payment in the form of an additional surety bond or letter of credit in an

amount sufficient to maintain the minimum amount required under the act or this subchapter,

whichever is greater.

36.456. Claims against surety or obligor.

(a) The Department may make a claim to a surety or obligor to:

(1) Recover unpaid fees for appraisal services.

(2) Obtain payment for civil penalties, costs of investigation or fees payable to the

Commonwealth.

(3) Obtain payment for debts arising out of the performance of appraisal management

services in this Commonwealth.

(4) Obtain security as provided in § 36.455(b) (relating to maintenance of surety

bond or letter of credit).
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(b) The Department, in its discretion, will make a claim to a surety or obligor for a purpose

set forth in subsection (a) upon one of the following conditions:

(1) The expiration of the period of appeal from the entry of a final order issued by the

Board in a proceeding under 2 Pa.C.S. 501-508 and 701-704 (relating to

Administrative Agency Law) and a determination by the Department based upon a

review of its records that all or part of a civil penalty or costs of investigation levied by

that order remain unpaid.

(2) The failure of a registrant to satisfy a written agreement with the Board or the

Bureau to pay an amount described in subsection (a).

(3) A determination by the Prosecution Division of the Bureau upon a complaint filed

with the Bureau that there is probable cause to believe that a registrant owes a sum

certain for unpaid fees, civil penalties, costs of investigation, fees payable to this

Commonwealth or debts arising out of the performance of appraisal management services

in this Commonwealth.

(4) Violation of ‘S 36.455.

(c) The Department will only make a claim to a surety on behalf of third parties to recover

unpaid fees for appraisal services or obtain payments for debts arising out of the performance of

appraisal management services in this Commonwealth if the activities involved the valuation of

real estate located in this Commonwealth.
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