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(2) Agency Number: 1-2014-2406251 = o
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o

(3) PA Code Cite: 52 Pa. Code §§ 5.412 and 5.412a.

(4) Short Title: Electronic Access to Pre-Served Testimony

(5) Agency Contacts (List Telephone Number and Email Address):
Primary Contact: Krystle Sacavage (717)-787-5262 ksacavage@pa.gov

Secondary Contact: Eric Rohrbaugh (717) 787-5534 errohrbaug@pa.gov

(6) Type of Rulemaking (check applicable box):

<] Proposed Regulation
[ ] Final Regulation
[_] Final Omitted Regulation

[_] Emergency Certification Regulation;
[_] Certification by the Governor
[_] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

On January 10, 2013, the Commission issued an Implementation Order regarding Electronic Access to
Pre-Served Testimony which required parties serving pre-served testimony in proceedings pending
before the Commission to, within thirty days after the final hearing in an adjudicatory proceeding, either
(electronically) eFile with or provide to the Secretary’s Bureau a (compact disc) CD containing all
testimony furnished to the court reporter during the proceeding. By this rulemaking, the Commission
proposes to implement new regulations to outline the details of the electronic submission requirement.




(8) State the statutory authority for the regulation. Include specific statutory citation.

66 Pa. C.S. §§ 332, 333, and 501; Sections 201 and 202 of the Act of July 31, 1968, P.L. 769 No. 240,
45P.S. §§ 1201-1202; 1 Pa. Code §§ 7.1, 7.2, and 7.5; Section 204(b) of the Commonwealth Attorneys
Act, 71 P.S. § 732.204(b); Section 745.5 of the Regulatory Review Act, 71 P.S. § 745.5; Section 612 of
the Administrative Code of 1929, 71 P.S. § 232.

(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

The proposed regulations are not mandated by any federal or state law or court order, or federal
regulation.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

Requiring parties to electronically submit pre-served testimony will allow Commission staff, as well as
parties of record in an adjudicatory proceeding, to have electronic access to parties’ pre-served testimony
through the Commission’s case and document management system. The proposed regulations will set
forth and clarify the specific procedures to be followed for the electronic submission of pre-served
testimony. The Commission currently regulates approximately 6,000 utilities and licensees. These
utilities, and those parties who participate in proceedings before the Commission regarding these
utilities, will have the convenience of electronic access to pre-served testimony. This benefit cannot be
quantified.




(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

The proposed regulations pertain strictly to the filing of pre-served testimony with the Commission.
Accordingly, there are no provisions in the proposed regulations that are more stringent than federal
standards.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

The proposed regulations do not affect the ability of Pennsylvania to compete with other states.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

The proposed regulations will not affect any other regulations of the Commission or other state agencies.




(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small business”
is defined in Section 3 of the Regulatory Review Act, Act 76 0of 2012.)

In order to review the Commission’s procedural regulations to determine whether changes or
improvements were needed, the Commission formed the Efficient Work Group. The Efficient Work
Group is comprised of internal staff from the Commission’s Office of Administrative Law Judge,
Secretary’s Bureau, Law Bureau, Bureau of Investigation and Enforcement (formally Office of Trial
Staff), Bureau of Consumer Services, Bureau of Technical Utility Services, Office of Special Assistants
and Management Information Services. After a period of study and discussion, the Efficient Work
Group determined that Commission staft, as well as parties of record in an adjudicatory proceeding,
would benefit from having electronic access to parties’ pre-served testimony.

On November 8, 2012, the Commission issued a Secretarial Letter proposing that parties serving pre-
served testimony be required to either eFile with or provide to the Secretary’s Bureau a CD containing
all testimony furnished to the court reporter during an adjudicatory proceeding. Comments to that
Secretarial Letter were filed by the Pennsylvania Department of Transportation; the Office of Consumer
Advocate; PECO Energy Company; Eckert Seamans Cherin & Mellot, LLC; and, jointly, Metropolitan
Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power
Company. The Commission addressed these comments in its Implementation Order regarding
Electronic Access to Pre-Served Testimony issued on January 10, 2013, at Docket No. M-2013-
2331973.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

The Commission currently regulates approximately 6,000 utilities or licensees. These utilities, and those
parties who participate in proceedings before the Commission regarding these utilities, will have the
convenience of electronic access to pre-served testimony.




(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

Beyond the approximately 6,000 utilities and licensees regulated by the Commission, the Commission
cannot estimate the number of parties who participate in proceedings before the Commission involving
these entities.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

The proposed regulations are intended to make practice before the Commission easier by providing
electronic, and thus searchable, access to pre-served testimony. Thus, the utilities regulated by the
Commission, and those parties who participate in proceedings before the Commission regarding these
utilities, will have the convenience of electronic access to pre-served testimony. This benefit cannot be
quantified.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

Many utilities and parties practicing before the Commission are already making electronic filings with
the Commission (either by eFiling or via CD). Any added costs of electronic filing of pre-served
testimony are outweighed by the benefit of providing electronic, and thus searchable, access to pre-
served testimony to both Commission staff and parties of record in an adjudicatory proceeding.




(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Any additional costs associated with electronic filing cannot be quantified as many utilities and parties
practicing before the Commission are already making electronic filings with the Commission.
Additionally, the convenience of providing electronic access to pre-served testimony cannot be
quantified.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Any additional costs associated with electronic filing to local governments cannot be quantified as the
Commission cannot estimate the number of local government entities which may participate in cases
before the Commission.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

Any additional costs associated with electronic filing to state governments cannot be quantified as the
Commission cannot estimate the number of state government entities which may participate in cases
before the Commission.




(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

There are no legal, accounting or consulting procedures, or additional reporting, recordkeeping or other
paperwork imposed by the proposed regulations.

(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years. N/A

Current FY FY +1 FY 2 FY +3 FY +4 FY +5
Year Year Year Year Year Year

SAVINGS: $ NA $ NA $ NA $ NA $ NA $ NA

Regulated Community

Local Government

State Government

Total Savings

COSTS:

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses




(23a) Provide the past three year expenditure history for programs affected by the regulation. N/A

Program

FY -3

FY -2

FY -1

Current FY

N/A

N/A

N/A

N/A

N/A

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the

following:

(a) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.

The proposed regulations have no adverse impact on small businesses (as defined in Section 3 of the

Regulatory Review Act, Act 76 of 2012).

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

N/A




(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

There are no less burdensome alternatives that were considered.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses;

¢) The consolidation or simplification of compliance or reporting requirements for small
businesses;

d) The establishment of performing standards for small businesses to replace design or operational
standards required in the regulation; and

e) The exemption of small businesses from all or any part of the requirements contained in the
regulation.

N/A

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in a
searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

Data is not the basis for these proposed regulations.




(29) Include a schedule for review of the regulation including:

B. The date or dates on which public meetings or hearings
will be held:

C. The expected date of promulgation of the proposed
regulation as a final-form regulation:

D. The expected effective date of the final-form regulation:

E. The date by which compliance with the final-form
regulation will be required:

F. The date by which required permits, licenses or other
approvals must be obtained:

A. The date by which the agency must receive public comments:

30 days after publication

as needed

2" quarter 2015

upon publication as final

upon publication as final

N/A

implementation.

regulations are required to clarify the electronic submission process.

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its

The Efficient Work Group, working specifically with the Commission’s Office of Administrative Law
Judge, will continue to evaluate the functionality of our procedures regarding the electronic submission
of pre-served testimony, set forth in the proposed regulations, to determine whether additional
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L-2014-2406251/57-303
Proposed Rulemaking

Electronic Access to Pre-Served Testimony

52 Pa Code, Chapter 5

The Pennsylvania Public Utility Commission on March 20, 2014, adopted a proposed rulemaking order
proposing regulations regarding procedures to be followed for the electronic submission of testimony. The contact
person is Assistant Counsel Krystle Sacavage, Law Bureau, 717 787-5262.



EXECUTIVE SUMMARY
L-2014-2406251/57-303

Proposed Rulemaking

Electronic Access to Pre-Served Testimony

On November 8, 2012, the Commission issued a Secretarial Letter proposing that
parties serving pre-served testimony be required to either electronically file (eFile) with
or provide to the Secretary’s Bureau a compact disc (CD) containing all testimony
furnished to the court reporter during an adjudicatory proceeding. On January 10, 2013,
the Commission issued an Implementation Order regarding Electronic Access to Pre-
Served Testimony at Docket No. M-2012-2331973 which specifically provided that
parties serving pre-served testimony in proceedings pending before the Commission
pursuant to 52 Pa. Code § 5.412(f) shall be required, within thirty days after the final
hearing in an adjudicatory proceeding, to either eFile with or provide to the Secretary’s
Bureau a CD containing all testimony furnished to the court reporter during the
proceeding. The requirement to electronically submit pre-served testimony was

implemented for a one-year pilot period beginning January 10, 2013 and ending January
10, 2014.

On December 23, 2013, the Commission issued a Secretarial Letter extending the
initial one-year pilot period for the electronic submission of pre-served testimony for an
additional year, ending January 10, 2015. Having become satisfied with our procedures
regarding the electronic submission of pre-served testimony, the Commission initiates
this rulemaking to propose regulations regarding the procedures to be followed for the
electronic submission of testimony. Implementing these proposed regulations will allow
Commission staff, as well as parties of record in an adjudicatory proceeding, to have
electronic access to parties’ pre-served testimony through the Commission’s case and
document management system.

The contact persons for this Proposed Rulemaking are Assistant Counsel Krystle
Sacavage (717) 787-5262 and Deputy Chief Counsel Eric A. Rohrbaugh (717) 787-5534.



PENNSYLVANIA

PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held March 20, 2014
Commissioners Present: :

Robert F. Powelson, Chairman

John F. Coleman, Jr., Vice Chairman
James H. Cawley

Pamela A. Witmer

Gladys M. Brown

Electronic Access to Pre-Served Docket Nos. L-2014-2406251
Testimony

PROPOSED RULEMAKING ORDER
BY THE COMMISSION:

The Pennsylvania Public Utility Commission (Commission) proposes to
implement new regulations to require parties serving pre-served testimony to, within
thirty days after the final hearing in an adjudicatory proceeding, either electronically file
(eFile) with or provide to the Commission’s Secretary’s Bureau a compact disc (CD) or
other technology as prescribed by the Commission containing all testimony furnished to
the court reporter during the proceeding. Implementing these proposed regulations will
allow Commission staff, as well as parties of record in an adjudicatory proceeding, to
have electronic access to parties’ public pre-served testimony through the Commission’s
case and document management system. The proposed regulations contained in Annex A
will set forth the specific procedures to be followed for the electronic submission of pre-

served testimony.



BACKGROUND

The Commission’s regulations prescribe the method by which pre-served

testimony is to be handled during an adjudicatory proceeding as follows:

§ 5.412. Written Testimony.
(f) Service. Written testimony shall be served upon the presiding
officer and parties in the proceeding in accordance with the
schedule established by this chapter. At the same time the
testimony i1s served, a certificate of service for the testimony shall

be filed with the Secretary.

52 Pa. Code § 5.412(f). Pursuant to this regulation, pre-served testimony is served on the
parties and the presiding officer involved in an adjudicatory proceeding, but is not filed
with the Commission at the time of service. /d. At the time of service, parties merely file
a certificate of service for the pre-served testimony with the Secretary’s Bureau. Id. The
Commission then receives only paper copies of admitted testimony from the court
reporter following the close of the record in adjudicatory proceedings. Due to the
voluminous nature of the testimony provided to the Commission and the fact that it is
usually bound or stapled, the Commission is unable to efficiently scan testimony

documents into the Commission’s database.

On November 8, 2012, the Commission issued a Secretarial Letter (November gt
Secretarial Letter) proposing that parties serving pre-served testimony in proceedings
pending before the Commission pursuant to 52 Pa. Code § 5.412(f) be required, within
five (5) days after the final hearing in an adjudicatory proceeding, to either eFile with or
provide to the Secretary’s Bureau a CD containing all testimony furnished to the court
reporter during the proceeding. The November 8" Secretarial Letter also proposed that

parties would not be required to serve other parties in the proceeding with electronically



submitted testimony again when it is eFiled or a CD is provided to the Secretary’s Bureau
because the parties would have already previously received a copy of such testimony
during the initial filing made pursuant to 52 Pa. Code § 5.412(f). The November 8"
Secretarial Letter specifically noted that this proposed practice would provide
Commission staff with electronic access to parties’ testimony through the Commission’s

case and document management system.

The November 8™ Secretarial Letter also solicited comments from interested
parties and stakeholders. Comments to the November 8" Secretarial Letter were filed by
the Pennsylvania Department of Transportation; the Office of Consumer Advocate;
PECO Energy Company; Eckert Seamans Cherin & Mellott, LLC; and, jointly,
Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power

Company and West Penn Power Company.

On January 10, 2013, the Commission issued an Implementation Order regarding
Electronic Access to Pre-Served Testimony at Docket No. M-2012-2331973 (January
10™ Implementation Order) which addressed the comments provided in response to the
- November 8™ Secretarial Letter. The January 10™ Implementation Order provided that
parties serving pre-served testimony in proceedings pending before the Commission
pursuant to 52 Pa. Code § 5.412(f) shall be required, within thirty days after the final
hearing in an adjudicatory proceeding (unless such period is otherwise modified by the
presiding officer), to either eFile with or provide to the Secretary’s Bureau a CD
containing all testimony furnished to the court reporter during the proceeding. This
requirement to electronically submit pre-served testimony was implemented for a one-

year pilot period beginning January 10, 2013 and ending January 10, 2014.

On December 23, 2013, the Commission issued a Secretarial Letter extending the
initial one-year pilot period for the electronic submission of pre-served testimony for an

additional year, ending January 10, 2015. In that Secretarial Letter, the Commission



provided that if the electronic submission of pre-served testimony continues to function
well, the Commission will initiate a proposed rulemaking to propose regulations
regarding the procedures to be followed for such electronic submission of testimony.
Having become satisfied with our procedures regarding the electronic submission of pre-

served testimony, the Commission initiates this rulemaking.
DISCUSSION

Consistent with the January 10™ Implementation Order, the Commission proposes
that parties serving pre-served testimony in proceedings pending before the Commission
pursuant to 52 Pa. Code § 5.412(f) be required, within thirty days after the final hearing
in an adjudicatory proceeding (unless such period is otherwise modified by the presiding
officer), to either eFile with or provide to the Commission’s Secretary’s Bureau a CD
containing all testimony furnished to the court reporter during the proceeding. By this
rulemaking, the Commission proposes to implement new regulations to outline the details

of such electronic submission requirement for pre-served testimony as follows:
1. Submission of Testimony Modified During an Adjudicatory Proceeding

The purpose of the electronic submission of testimony is to provide Commission
staff and parties of record with electronic versions of the testimony that the Commission
currently only receives in paper form from the court reporter after the final hearing in an
adjudicatory proceeding. With that purpose in mind, the testimony electronically
submitted to the Commission should be an exact copy of the testimony that was

submitted to the court reporter during the hearing(s) in an adjudicatory proceeding.

The Commission is aware that the presiding officers maintain different practices
regarding the submission of testimony containing words and/or provisions that have been

modified or stricken at hearing. As such, the testimony required to be electronically



submitted to the Commission should match exactly the copy of the testimony that the
presiding officer has required to be submitted to the court reporter during the hearing.
For example, if a presiding officer requires parties to make hand-marked modifications to
testimony to reflect that which was stricken during the hearing before submitting such
testimony to the court reporter, the parties should electronically submit to the
Commission a copy of the testimony reflecting such modifications.! Similarly, if a
presiding officer does not require parties to make modifications to testimony even though
portions of the testimony are stricken during the hearing before submitting the testimony
to the court reporter, the parties should electronically submit to the Commission a clean
copy of the testimony.” Testimony that is not admitted during the hearing should not be

electronically submitted to the Commission.

In addition to the testimony that is electronically submitted to the Commission
either by eFiling or by the submission of a CD, the Commission proposes to continue to
require parties to submit two paper copies of testimony to the court reporter at hearing.
Parties will not, however, be required to serve other parties in the proceeding with the
electronically submitted testimony again when it is eFiled or a CD is provided to the
Secretary’s Bureau because parties in the proceeding would have already previously
received a copy of such testimony during the initial filing made pursuant to 52 Pa. Code §
5.412(f). Also, we note that parties of record will be able to view the electronic

submissions.’

! Prior to electronic submission of testimony documents, we request that parties revise testimony to reflect
that which was stricken at hearing by either making hand-marked strikethroughs or electronic
strikethroughs on the testimony. Parties should not, however, completely electronically delete testimony
that has been stricken at hearing. This practice will allow the stricken text of the electronically submitted
testimony documents to remain on the same page as it appears on the testimony documents submitted to
the court reporter.

? Commission staff is aware of the need to consult the transcript for purposes of determining which
testimony has been admitted into the official record.

> Although parties of record will be able to view electronic submissions of public testimony, parties will
not have electronic access to confidential or proprietary testimony.



Additionally, parties are not required to file or provide the relevant transcript
pages that correspond with the corrections, if any, made to the electronically submitted
testimony. Similarly, parties are not required to file or provide an “errata sheet” showing
any corrections, if any, that have been made to the testimony during the hearing. We note
that parties may, however, file with the Commission and/or provide such transcript pages

and/or errata sheets to other parties in the proceeding on a voluntary basis.
2. Form of Testimony Documents for Electronic Submission

The requirement for electronic submission, either by eFiling or the submission of a
CD or other technology as prescribed by the Commission, is limited to pre-served
testimony documents.® Any and all exhibits that are physically attached to pre-served
testimony documents may be electronically submitted to the Commission on a voluntary
basis. Exhibits not electronically submitted to the Commission with the pre-served
testimony document(s) must be submitted to the court reporter during the hearing in

physical/paper form.

Pre-served testimony must be electronically submitted, either by eFiling or
submitting a CD to the Secretary’s Bureau, in Portable Document Format (PDF).
Currently, documents may only be filed on the Commission’s eFiling system in PDF
format.” The Commission will similarly require all testimony electronically submitted on

CD to the Secretary’s Bureau to be in PDF format.®

Consistent with the Commission’s current eFiling procedures, parties must upload

* The electronic submission requirement does not apply to discovery requests or responses. Additionally,
the electronic submission requirement does not apply to “pre-filed” testimony (for example: direct
testimony filed pursuant to 52 Pa. Code § 53.53(c) (relating to initial direct testimony filed by a utility as
part of a rate case)).

> The Commission has created a qualified document labeled “testimony” for the purpose of eFiling pre-
served testimony.

§ We note that all PDF documents can be converted electronically to become searchable documents.



one eFiled document at a time. As such, each piece of pre-served testimony should be
separately eFiled on the Commission’s website. In contrast, parties electronically
submitting pre-served testimony on a CD to the Secretary’s Bureau may load all
testimony documents onto one CD (pending file size limitations).” For consistency, all

14

pre-served testimony, whether eFiled or submitted by CD, should be labeled as follows:

____St. No. Direct Testimony of , )¢ St. No. __ -R Rebuttal Testimony
of ”and/or“  St.No. _ -SR Surrebuttal Testimony of ” (if permitted
to be filed).

3. Time of Electronic Submission

Parties serving pre-served testimony shall either eFile with or provide to the
Secretary’s Bureau a CD containing all testimony furnished to the court reporter within
thirty days after the final hearing in an adjudicatory proceeding, unless such time period
is otherwise modified by the presiding officer. Allowing thirty days after the final
hearing to electronically submit pre-served testimony to the Commission alleviates any
concern that transcripts of the proceeding may not necessarily be available immediately
following a final hearing. Additionally, requiring parties to electronically submit their
testimony within thirty days after the final hearing provides parties sufﬁcient time to
consult the transcript and accordingly make any necessary modifications to testimony, if
required by the presiding officer, before electronically submitting such testimony to the

Commission.® This thirty-day electronic submission deadline also does not impact the

” Due to file size restrictions, parties may be required to submit multiple CD’s containing testimony
documents. Additionally, pursuant to 52 Pa. Code § 1.32(b)(3) and the Commission’s Secretarial Letter
regarding the Size of Qualified Documents and Paper Copy Requirements issued on August 16, 2012,
testimony documents exceeding 10 megabytes in size may not be eFiled and must be electronically
submitted to the Commission on a CD.

¥ This practice contemplates a situation in which the presiding officer requires a party to make hand-
marked changes to testimony prior to submitting such testimony to the court reporter. In the event the
party does not have an additional copy of such testimony, to be used for electronic submission purposes,
on which to make hand-marked changes, the party will need to consult the transcript to make hand-
marked changes to testimony (matching those changes made at hearing) prior to electronic submission.



Commission’s internal need for electronic access to this testimony by advisory staff.

Further, the Commission proposes that the electronic submission time period may
be modified by the presiding officer. This modification procedure will allow presiding
officers to appropriately accommodate for situations which would require a modified
time period for obtaining electronic access to testimony (including but not limited to

access to testimony during expedited proceedings).

4. Electronic Submission of Confidential or Proprietary Testimony

The Commission recognizes the need to limit electronic access to confidential and
proprietary testimony to the appropriate internal advisory staff within the Commission.
As the Commission does not currently have the capability to limit internal access to
eFiled documents, the Commission will require parties to submit confidential or
proprietary testimony on a separate CD or other technology prescribed by the
Commission to the Secretary’s Bureau. Such CD should be clearly labeled
“CONFIDENTIAL” or “PROPRIETARY.”

As previously mentioned, the purpose of the electronic submission is to provide
Commission staff and parties of record with electronic versions of the public testimony
documents that the Commission currently receives in paper form from the court reporter
after the final hearing in an adjudicatory proceeding. Accordingly, whatever measures
are currently being taken by parties prior to submitting confidential testimony to the court

reporter should be followed when electronically submitting testimony.

5. Confirmation and Vertification that Proper Testimony Documents have been

Electronically Submitted

As parties of record will have electronic access to publicly available pre-served



testimony through the Commission’s case and document management system,’ parties
will have the capability to review the testimony electronically submitted by other parties
in the proceeding to ensure that it is consistent with what was admitted into the official
record.'® If a party discovers that another party has electronically submitted improper
testimony documents to the Commission, that party may raise such concern with the
presiding officer in the proceeding.! In addition to being able to review testimony that
has been electronically submitted, parties of record are also able to receive daily action
alerts and to review daily action records on the Commission’s database to ensure that
other parties in the proceeding have electronically submitted testimony within the

. . . 12
required time period.

In addition to confirmation and notification considerations, the Commission
considered whether parties should be required to submit a verification with their
electronically submitted testimony to ensure that such testimony is consistent with the
testimony admitted into the official record. Because all parties of record in the
proceeding will have electronic access to verify that electronically submitted testimony
from other parties is consistent with that admitted into the record, we do not anticipate
there will be any issues with parties submitting improper testimony documents.
Accordingly, parties will not be required to submit a verification with electronically

submitted testimony.

® Parties of record wishing to view electronically submitted testimony will need to have an eFiling
account with the Commission.

' We note that under the current practice of only submitting paper copies of testimony to the court
reporter at the hearing, parties do not have the opportunity to ensure that such paper copies of testimony
are consistent with what was admitted into the record.

" Even if a party were to improperly electronically submit testimony that was not admitted into the
record, both Commission staff and parties of record are aware of the need to consult with the transcript
for purposes of determining which testimony was actually admitted into the official record.

2 In order to receive such alerts, parties must have an eFiling account with the Commission.



6. Access to Electronically Submitted Testimony

The Commission proposes that both Commission staff and all parties of record in
an adjudicatory proceeding will have electronic access to public versions of pre-served
testimony. The Commission’s advisory staff is aware of the need to consult the transcript
for purposes of determining which testimony has been admitted into the official record.
Similarly, the Commission is confident that parties of record in an adjudicatory
proceeding are equally aware of the need for such consultation.'”> Therefore, the
Commission does not anticipate any issues resulting from providing Commission staff or

parties of record with electronic access to testimony.

As previously mentioned, any party desiring to electronically view testimony that
has been electronically submitted to the Commission must obtain an eFiling account. If a
party is incapable of obtaining an eFiling account with the Commission, that party would
need to consult with the other parties in the proceeding to make arrangements for
obtaining electronic access, whether by CD or other electronic transmission, to

electronically submitted testimony. '

Although the Commission is confident that Commission staff and parties of record
in an adjudicatory proceeding are aware of the need to consult the transcript for purposes
of determining which testimony was admitted into the official record, we are not certain
that the public is similarly aware of the need for such consultation. As a result of this
concern, the Commission has determined not to extend electronic access to testimony to

the public at this time.

"’ Parties of record are able to obtain copies of the official transcript in all adjudicatory proceedings.

'* Electronically submitted testimony will be an exact copy of the testimony submitted to the court
reporter. Accordingly, all parties in the proceeding would have been previously served with such
testimony and would have access to consult the transcript to determine which testimony was admitted into
the official record.
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CONCLUSION

Requiring parties, within thirty days after the final hearing in an adjudicatory
proceeding (unless such time period is otherwise modified by the presiding officer), to
either eFile with or provide to the Secretary’s Bureau a CD containing all testimony
furnished to the court reporter during an adjudicatory proceeding will accommodate the
need to provide Commission staff and parties of record electronic access to pre-served
testimony through the Commission’s case and document management system. By this
Proposed Rulemaking Order, the Commission proposes to implement the foregoing
regulations to set forth the specific procedures to be followed for such electronic
submission of testimony. The Commission, therefore, formally commences its
rulemaking process to implement proposed regulations consistent with Annex A to this

Proposed Rulemaking Order.

Accordingly, pursuant to Sections 332, 333, and 5010f the Public Utility Code, 66
Pa. C.S. §§ 332, 333, and 501, and Sections 201 and 202 of the Act of July 31, 1968, P.L.
769 No. 240, 45 P.S. §§ 1201-1202, and the regulations promulgated thereunder at 1 Pa.
Code §§ 7.1, 7.2, and 7.5; Section 204(b) of the Commonwealth Attorneys Act, 71 P.S. §
732.204(b); Section 745.5 of the Regulatory Review Act, 71 P.S. § 745.5; and Section
612 of the Administrative Code of 1929, 71 P.S. § 232, and the regulations promulgated
thereunder at 4 Pa. Code §§ 7.231-7.234, we are considering adopting the proposed
regulations as set forth in Annex A, attached hereto, THEREFORE,

IT IS ORDERED:

1. That a proposed rulemaking be opened to consider the regulations set forth

in Annex A.
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2. That the Secretary shall submit this Proposed Rulemaking Order and Annex
A to the Office of Attorney General for review as to form and legality and to the

Governor’s Budget Office for review of fiscal impact.

3. That the Secretary shall submit this Proposed Rulemaking Order and Annex
A for review and comments to the Independent Regulatory Review Commission and the

Legislative Standing Committees.

4. That the Secretary shall certify this Proposed Rulemaking Order and Annex
A and deposit them with the Legislative Reference Bureau to be published in the

Pennsylvania Bulletin.

5. That an original of any written comments referencing the docket number of
the proposed regulations be submitted within 30 days of publication in the Pennsylvania
Bulletin to the Pennsylvania Public Utility Commission, Attn: Secretary, P.O. Box 3265,
Harrisburg, PA 17105-3265.

6. That a copy of this Proposed Rulemaking Order and Annex A shall be
served on the Bureau of Investigation and Enforcement, the Office of Consumer
Advocate, the Office of Small Business Advocate, and jurisdictional public utility

industry and licensee trade associations.

7. That the contact person for legal matters for this proposed rulemaking is
Krystle J. Sacavage, Assistant Counsel, Law Bureau, (717) 787-5000. Alternate formats
of this document are available to persons with disabilities and may be obtained by

contacting Sherri DelBiondo, Regulatory Coordinator, Law Bureau, 717-772-4597.
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BY THE COMMISSION,

Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED: March 20, 2014

ORDER ENTERED: March 20, 2014
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ANNEX A
TITLE 52. PUBLIC UTILITIES
PART I. PUBLIC UTILITY COMMISSION
Subpart A. GENERAL PROVISIONS
CHAPTER 5. FORMAL PROCEEDINGS
Subchapter E. EVIDENCE AND WITNESSES

WITNESSES

§ 5.412. Written testimony.

(f) Service. Written testimony shall be served upon the presiding officer and parties in the
proceeding in accordance with the schedule established by this chapter. At the same time
the testimony is served, a certificate of service for the testimony shall be filed with the
Secretary. All pre-served testimony furnished to the court reporter during an adjudicatory
proceeding before the Commission shall be filed with the Commission as required under
Section 5.143 (relating to electronic submission of pre-served testimony).

% * * * *

§ 5.412a. Electronic submission of pre-served testimony.

(a) General requirement for electronic submission. Parties serving pre-served testimony
in proceedings pending before the Commission under 52 Pa. Code § 5.412(f) (relating to
service of written testimony) shall be required, within 30 days after the final hearing in an
adjudicatory proceeding, unless such time period is otherwise modified by the presiding
officer, to electronically file with, under 52 Pa. Code § 1.32(b) (relating to electronic
filings), or provide to the Secretary’s Bureau a compact disc or technology prescribed by
the Commission containing all testimony furnished to the court reporter during the

proceeding.

(b) Form of electronic submission. Electronically submitted testimony shall be limited to
pre-served testimony documents and be in Portable Document Format. Exhibits attached
to pre-served testimony documents may be electronically submitted to the Commission in
accordance with subsection (a). Exhibits not electronically submitted with pre-served
testimony shall be submitted in paper form to the court reporter at hearing.

(1) Electronic submission. Each piece of pre-served testimony filed through the
Commission’s electronic filing system shall be uploaded separately. Each




piece of pre-served testimony submitted to the Secretary’s Bureau on a
compact disc or other technology as prescribed by the Commission may be
uploaded onto one compact disc, pending file size limitations.

(2) Electronic submission of testimony modified at hearing. Pre-served testimony
submitted to the Commission shall match exactly the version of testimony the
presiding officer has required to be submitted to the court reporter at hearing.
When a presiding officer requires a party to make hand-marked modifications
to testimony during the hearing before submitting the testimony to the court
reporter, the pre-served testimony electronically submitted to the Commission
shall be marked to reflect the modifications. When a presiding officer does
not require a party to make modifications to testimony at hearing before
submitting the testimony to the court reporter, the pre-served testimony
electronically submitted to the Commission may not be marked. Testimony
not admitted into the record during a hearing may not be electronically
submitted to the Commission.

(3) Labeling of electronically submitted testimony. Pre-served testimony
electronically submitted to the Commission shall be labeled as follows:

i) “__ St.No. Direct Testimony of >
(i) ¢ St. No. -R Rebuttal Testimony of >
(i) *__ St. No. -SR Surrebuttal Testimony of >

(c) Submission of paper copies of pre-served testimony to the court reporter. Two paper
copies of pre-served testimony shall be provided to the court reporter at hearing.

(d) Electronic submission of confidential or proprietary testimony. Electronically
submitted testimony confidential or proprietary in nature shall be submitted to the
Secretary’s Bureau on a compact disc or other technology as prescribed by the
Commission. The compact disc shall be labeled “CONFIDENTIAL” or
“PROPRIETARY.” Confidential or proprietary testimony may not be filed through the
Commission’s electronic filing system.

(1) Redaction of electronically submitted testimony. Electronically submitted
testimony confidential or proprietary in nature shall match exactly the version of
the confidential or proprietary testimony submitted to the court reporter at hearing.

(e) Electronic submission of improper testimony. If a party in an adjudicatory proceeding
discovers that improper testimony documents have been electronically submitted to the
Commission, the party may raise the improper submission with the presiding officer

2



assigned to the adjudicatory proceeding. The presiding officer or the Commission will

make a determination regarding the submission of improper testimony.
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