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(1) Agency: Pennsylvania Liquor Control Board e
™~
(2) Agency Number: 54 =
Identification Number: 75 IRRC Number: 30 | g

(3) PA Code Cite: 40 Pa. Code, Chapter 5

(4) Short Title:  Municipal Noise Ordinances

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact: Alan Kennedy-Shaffer (717) 783-9454
Pennsylvania Liquor Control Board
401 Northwest Office Building
Harrisburg, Pennsylvania 17124

FAX: (717) 787-8820

Email: ra-lblegal@pa.gov

Secondary Contact: Rodrigo Diaz, Executive Deputy Chief Counsel (717) 783-9454
(Same Contact Information)

(6) Type of Rulemaking (check applicable box): |
[] Proposed Regulation [] Emergency Certification Regulation;
[] Certification by the Governor

[] Final Regulation
[X Final Omitted Regulation [[] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

Act 113 0f 2011, which became effective December 22, 2011, created a new “unlawful act” within section
493 of the Liquor Code titled “Noise.” [47 P.S. § 4-493(34)]. A licensee may not use, or permit to be
used, inside or outside of the licensed premises, a loudspeaker or similar device whereby the sound of
music or other entertainment, or the advertisement thereof, can be heard beyond the licensee’s property
line. As made clear in section 493(34), this new section superseded section 5.32(a) of the Board’s
Regulations [40 Pa. Code § 5.32(a)], creating a need to rescind references to the Board’s noise regulation in

four (4) instances in section 5.36 of the Board’s Regulations. [40 Pa. Code § 5.36].

(8) State the statutory authority for the regulation. Include specific statutory citation.

Pennsylvania Liquor Code, section 207(i) [47 P.S. § 2-207(i)].
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(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well as,
any deadlines for action.

The regulation is not mandated by any federal or state law, court order or federal regulation.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

The proposed rulemaking will amend section 5.36 of the Board’s Regulations [40 Pa. Code § 5.36] by
rescinding and replacing references to the Board’s noise regulation [40 Pa. Code § 5.32(a)] with
references to section 493(34) of the Liquor Code, consistent with Act 113 0of 2011 and Act 116 of 2012.

Act 113 0f 2011, which became effective December 22, 2011, created a new “unlawful act” within
section 493 of the Liquor Code titled “Noise.” [47 P.S. § 4-493(34)]. A licensee may not use, or permit
to be used, inside or outside of the licensed premises, a loudspeaker or similar device whereby the sound
of music or other entertainment, or the advertisement thereof, can be heard beyond the licensee’s
property line. As made clear in section 493(34), this new section superseded section 5.32(a) of the
Board’s Regulations [40 Pa. Code § 5.32(a)], creating a need to rescind references to the Board’s noise
regulation in four (4) instances in section 5.36 of the Board’s Regulations. [40 Pa. Code § 5.36].

Consistent with section 493(34) of The Liquor Code and section 1204 of the Commonwealth Documents
Law [45 P.S. § 1204], this regulatory amendment may be submitted in final-omitted form because the
amendment is necessary as a result of a self-executed statute.




(11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

The amended regulation is not known to be more stringent than federal regulations.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

This amendment is necessary because of the statutory change and makes no substantive changes to the
regulation. Therefore, the regulatory change should not put Pennsylvania at a competitive disadvantage.

(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

The proposed rulemaking will amend section 5.36 of the Board’s Regulations [40 Pa. Code § 5.36] by
rescinding and replacing references to the Board’s noise regulation [40 Pa. Code § 5.32(a)] with
references to section 493(34) of the Liquor Code, consistent with Act 113 of 2011 and Act 116 of 2012.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small business”
is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

The Board will consider any comments, recommendations or objections, and will respond as required.




(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

Those affected by this proposed amendment include retail and other licensees which must comply with
the provisions of the Liquor Code and the Board’s Regulations. Enforcement is the province of the
Pennsylvania State Police Bureau of Liquor Control Enforcement. As the statutory amendment to
section 493(34) of the Liquor Code [47 P.S. § 4-493(34)] supersedes section 5.32(a) of the Board’s
Regulations [40 Pa. Code § 5.32(a)], the regulatory change simply affirms the statutory change.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

Those affected by this proposed amendment include retail and other licensees which must comply with
the provisions of the Liquor Code and the Board’s Regulations. Enforcement is the province of the
Pennsylvania State Police Bureau of Liquor Control Enforcement. As the statutory amendment to
section 493(34) of the Liquor Code [47 P.S. § 4-493(34)] supersedes section 5.32(a) of the Board’s
Regulations [40 Pa. Code § 5.32(a)], the regulatory change simply affirms the statutory change.

(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

This regulatory change is not expected to have any fiscal, economic or social impact, since the regulatory
change simply affirms section 493(34) of the Liquor Code [47 P.S. § 4-493(34)], which explicitly
supersedes the Board’s noise regulation.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

Those affected by this proposed amendment include retail and other licensees which must comply with
the provisions of the Liquor Code and the Board’s Regulations. Enforcement is the province of the
Pennsylvania State Police Bureau of Liquor Control Enforcement. As the statutory amendment to
section 493(34) of the Liquor Code [47 P.S. § 4-493(34)] supersedes section 5.32(a) of the Board’s
Regulations [40 Pa. Code § 5.32], the regulatory change simply affirms the statutory change.

Additionally, this regulatory change is not expectéd to have any fiscal, economic or social impact, since
the regulatory change simply affirms section 493(34) of the Liquor Code [47 P.S. § 4-493(34)], which
‘explicitly supersedes the Board’s noise regulation.




(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

This regulatory change is not expected to have any impact on the regulated community since the
regulatory change simply affirms the statutory change.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived. '

This regulatory change is not expected to have any impact on local governments since the regulatory
change simply affirms the statutory change.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

This regulatory change is not expected to have any impact on state government since the regulatory
change simply affirms the statutory change.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.

The Board does not anticipate that this regulatory change will affect the amount of legal, paperwork or
administrative costs of the regulated community, as the regulation simply affirms the statutory change.




(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.
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(23a) Provide the past three year expenditure history for programs affected by the regulation.

Program

FY -3

FY -2

FY -1

Current FY

N/A

N/A

N/A

N/A

N/A




(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the
following:

(a) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.

(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation.

No special regulatory methods to minimize any adverse impact on small businesses were considered
because the regulatory change is not expected to have any impact on small businesses. As previously
noted, the regulatory change simply affirms the statutory change.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

No special provisions have been developed to meet the particular needs of affected groups or persons-
including, but not limited to, minorities, the elderly, small businesses, and farmers.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

Non-regulatory alternatives were not considered because the regulatory change simply affirms the
statutory change.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses; ‘

¢) The consolidation or simplification of compliance or reporting requirements for small
businesses;

d) The establishment of performing standards for small businesses to replace design or operational
standards required in the regulation; and

¢) The exemption of small businesses from all or any part of the requirements contained in the
regulation.




No special regulatory methods to minimize any adverse impact on small businesses were considered
because the regulatory change is not expected to have any impact on small businesses. As previously
noted, the regulatory change simply affirms the statutory change.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in a
searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

The Board has not relied on data to justify this regulation.

(29) Include a schedule for review of the regulation including:
A. The date by which the agency must receive public comments: N/A

B. The date or dates on which public meetings or hearings
will be held: None

C. The expected date of promulgation of the proposed
regulation as a final-form regulation: October 2013

D. The expected effective date of the final-form regulation: October 2013

E. The date by which compliance with the final-form
regulation will be required: N/A

F. The date by which required permits, licenses or other
approvals must be obtained: N/A

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its
implementation. '

Review of the regulations is ongoing and any changes will be through the rulemaking process.
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TITLE 40—LIQUOR

CHAPTER 5. DUTIES AND RIGHTS OF LICENSEES
SUBCHAPTER C. AMUSEMENT AND ENTERTAINMENT

The following Section is proposed to be amended:

5.36. Municipal noise ordinances.



FINAL-OMITTED RULEMAKING
LIQUOR CONTROL BOARD
40 PA. CODE CHAPTER 5
Municipal Noise Ordinances

The Liquor Control Board (“Board”), under the authority of section 207(i) of the
Liquor Code (47 P.S. § 2-207(i)), amends Chapter 5.

Summary

The proposed rulemaking will amend section 5.36 of the Board’s Regulations by
rescinding and replacing references to section 5.32 of the Board’s Regulations with
references to section 493(34) of the Liquor Code, consistent with Act 113 of 2011 and
Act 116 of 2012.

Act 113 of 2011, which became effective December 22, 2011, created a new
“unlawful act” within section 493 of the Liquor Code titled “Noise.” [47 P.S. § 4-
493(34)]. A licensee may not use, or permit to be used, inside or outside of the licensed
premises, a loudspeaker or similar device whereby the sound of music or other
entertainment, or the advertisement thereof, can be heard beyond the licensee’s property
line. As made clear in section 493(34), this new section superseded section 5.32(a) of
the Board’s Regulations [40 Pa. Code § 5.32(a)], creating a need to rescind references to
the Board’s noise regulation in four (4) instances in section 5.36 of the Board’s
Regulations. [40 Pa. Code § 5.36].

Consistent with section 493(34) of The Liquor Code and section 1204 of the
Commonwealth Documents Law [45 P.S. § 1204], this regulatory amendment may be
submitted in final-omitted form because the amendment is necessary as a result of a self-
executed statute.

Affected Parties

Those affected by this proposed amendment include retail and other licensees which
must comply with the provisions of the Liquor Code and the Board’s Regulations.
Enforcement is the province of the Pennsylvania State Police Bureau of Liquor Control
Enforcement. As the statutory amendment to section 493(34) supersedes section 5.32 of
the Board’s Regulations, the regulatory change simply affirms the statutory change.

Paperwork Requirements



The Board does not anticipate that this regulatory change will affect the amount of
paperwork or administrative costs of the regulated community.

Fiscal Impact

This regulatory change is not expected to have any fiscal impact, since the regulatory
change simply affirms section 493(34) of the Liquor Code, which explicitly supersedes
the Board’s noise regulation.

Effective Date

These regulations will become effective upon pubhcat1on in final form in the
Pennsylvania Bulletin.

Contact Person

Further information is available by contacting Alan Kennedy-Shaffer, Assistant
Counsel, or Rodrigo Diaz, Executive Deputy Chief Counsel, Office of Chief Counsel,
Pennsylvania Liquor Control Board, Room 401, Northwest Office Bulldmg,
Harrisburg, PA 17124-0001.

Regulatory Review

Under section 5a(c) of the Regulatory Review Act, (71 P.S. § 745.5a(c)), the Board
submitted a copy of these final-omitted regulations and a copy of a Regulatory Analysis
Form to the Independent Regulatory Review Commission (IRRC), the Chairpersons of
the House and Senate Committees, and the Office of Attormey General on A
copy of this material is available to the public upon request. '

Under section 5a(j.2) of the Regulatory Review Act, on , these final-form
regulations were (deemed) approved by the House and Senate Committees. Under
section 5a(e) of the Regulatory Review Act, IRRC met on and approved the

final-omitted regulations.

Joseph E. Brion
- Chairman



ANNEX A
TITLE 40. LIQUOR
Part I. LIQUOR CONTROL BOARD
CHAPTER 5. DUTIES AND RIGHTS OF LICENSEES
SUBCHAPTER C. AMUSEMENT AND ENTERTAINMENT
§ 5.36. Municipal noise ordinances.

(a) A municipality that desires exemption from [the Board’s regulation regarding
amplified music being heard off the licensed premises, § 5.32 (relating to
~ restrictions/exceptions)] section 493(34) of the Liguor Code (47 P. S. § 4-493(34)),
shall, under section 493.1(b) of the Liquor Code (47 P. S. § 4-493.1(b)), file a petition
with the Board, requesting approval. With its petition, the municipality shall file the
following: ‘
(1) A copy of the municipality’s noise ordinance currently in effect.
(2) The municipality’s resolution that:
(i) Confirms the municipality’s support of the petition to substitute the municipal
noise ordinance for [the Board’s regulation] section 493(34) of the Liguor Code.
(i) Cites the municipal noise ordinance.
(iii) States the municipality’s intention to enforce the ordinance in place of [the
Board’s regulations] section 493(34) of the Liquor Code.
(3) A complete written description of the boundary lines for the proposed exempted
noise area.
(4) One copy of a geographical map, the minimum size of which is 36" x 36",
including the designated boundary lines of the proposed exempted noise area within
the municipality. v
(5) Three copies of the geographical map required by paragraph (4), the size of
which will be 81/2" x 111/2".
(6) Identification of a proposed location, within the proposed exempted noise area, to
be used by the Board to hold the required public hearing within the proposed
‘exempted area.
(7) Identification of a local print publication of general circulation that would satisfy
65 Pa.C.S. Chapter 7 (relating to open meetings) notice requirement for
announcement of the required public hearing.
(b) A date for a public hearing shall be set and public notice given in advance of the
hearing: The hearing must comply with all notice, recording and public participation
requirements of 65 Pa.C.S. Chapter 7.



(c) Within 60 days after receipt of the petition, the Board will disapprove the petition for
an exemption in its entirety or may approve an area more limited for which the petition
will be granted if the Board finds that granting the petition will have an adverse effect on
the welfare, health, peace and morals of the residents living in the vicinity of the
identified area; otherwise the Board will approve the petition.

(d) The Board may place additional conditions on the petition’s approval such as
limiting the duration of the approval and any other condition the Board deems
appropriate.

(e) There shall be a right to appeal to the court of common pleas in the same manner
provided by this act for appeals from refusals to grant licenses.

(f) A municipality may rescind any existing exemption from [the Board’s regulations
regarding - amplified music] section 493(34) of the Liguor Code by notifying the Board of
its intention to do so in writing, 15 days prior to the rescission date. The notice must be
accompanied by an ordinance or resolution authorizing the rescission.

(g) A rescission of an existing exemption which does not rescind the entire exempted
area shall be treated as a new petition for exemption with the Board and shall follow the
procedures in this section.



Commonwealth of Pennsylvania
Pennsylvania Liquor Control Board

August 8, 2013

SUBJECT: Final-Omitted Regulation Package 54-75
(Title 40, Pennsylvania Code, Section 5.36)

TO: DAVID SUMNER
EXECUTIVE DIRECTOR
INDEPENDENT REGULATQRY REVIEW COMMISSION

. U
FROM: FAITH S. DIEHL;}/Q>
CHIEF COUNSEL
PENNSYLVANIA LIQUOR CONTROL BOARD

Telephone: 717-783-9454

Submitted herewith is a copy of final-omitted amendments to section 5.36 of
the regulations of the Pennsylvania Liquor Control Board. Also enclosed are
copies of the regulatory analysis form, signed CDL-1 face sheet, preamble and
Annex A (regulatory text).

These amendments are being delivered today to the legislative oversight
committees, the Independent Regulatory Review Commission and to the Office
of Attorney General for approval as to form and legality.

Any questions .and comments about this regulatory submission should be
directed to Alan Kennedy-Shaffer, Assistant Counsel, or Rodrigo J. Diaz,
Executive Deputy Chief Counsel, at (717) 783-9454.

Enclosures
CC:

Honorable Charles Mcllhinney, Chairman, Senate Law and Justice Committee
Honorable Jim Ferlo, Democratic Chairman, Senate Law and Justice Committee
Honorable John Taylor, Chairman, House Liquor Control Committee

Honorable Paul Costa, Democratic Chairman, House Liquor Control Committee
Ms. Gail Reinard, Legislative Director (R), Senate Law and Justice Committee

Mr. Stephen Bruder, Executive Director (D), Senate Law and Justice Committee
Ms. Marcia Lampman, Executive Director (R), House Liquor Control Committee
Ms. Lynn Benka-Davies, Executive Director (D), House Liquor Control Committee
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