INDEPENDENT REGULATORY
REVIEW COMMISSION

e
ey

(1)Agency Pennsylvama LiquorHC’dvh‘trél‘ Board -

(2) Agency Number: 54
Identification Number: 73 IRRC Number: 2999 iy

(3) PA Code Cite: 40 Pa. Code § 11.221 and § 11.222

(4) Short Title: Sale by Licensed Limited Distilleries & Distilleries

(5) Agency Contacts (List Telephone Number and Email Address):

Primary Contact:  Rodrigo J. Diaz (717) 783-9454
Pennsylvania Liquor Control Board
401 Northwest Office Building
Harrisburg, Pennsylvania 17124
FAX: (717) 787-8820
Email: ra-lblegal@pa.gov

Secondary Contact: -Norina K. Blynn (717) 783-9454
(Same Contact Information)

(6) Type of Rulemaking (check applicable box):

] Proposed Regulation [ ] Emergency Certification Regulation;
X Final Regulation [[] Certification by the Governor
[] Final Omitted Regulation [] Certification by the Attorney General

(7) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

This regulatory change would permit licensed limited distilleries and distilleries to deliver their products
directly to consumers, retail licensees, or the Board, similar to licensed limited wineries. While the Liquor
Code does not explicitly address the issue, the intent of Act 113 0of 2011 was to enable licensed limited
distillery and distillery licensees to have the same privileges enjoyed by licensed limited wineries.
Consistent with the Board’s Regulations concerning limited wineries, this regulatory change would allow
licensed limited distilleries and distilleries to deliver their products through the use of properly registered
vehicles or through properly licensed transporters. In addition, the regulation identifies other items licensed
limited distilleries and distilleries are permitted to sell, as well as the types of payment licensed limited
distilleries and distilleries may accept. The regulation also provides more specific information as to how
products may be delivered.

(8) State the statutory authority for the regulation. Include specific statutory citation.

Pennsylvania Liquor Code, sections 207(i) [47 P.S. § 2-207(i)] and 505.4 [47 P.S. § 5-505.4].




(9) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are there
any relevant state or federal court decisions? If yes, cite the spemﬁc law, case or regulation as well as,
any deadlines for action.

The regulation is not mandated by any federal or state law, court order or federal regulation.

(10) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

This regulatory change permits licensed limited distilleries and distilleries to deliver their products
directly to consumers, retail licensees, or the Board, similar to licensed limited wineries. While section
505.4 of the Liquor Code does not explicitly address the issue, legislative staff members have confirmed
that the intent of Act 113 of 2011 was to enable limited distillery and distillery licensees to have the
same privileges enjoyed by limited wineries. Toward that end, the licensed limited distillery language
was modeled after section 505.2 of the Liquor Code, which allows the Board to issue limited winery
licenses. [Compare 47 P.S. § 5-505.4 and 47 P.S. § 5-505.2]. Section 505.4 of the Liquor Code
authorizes limited distillery and distillery licensees to sell their products to consumers, retail licensees,
and the Board, and does not place any constraints on the manner in which such products are delivered.
[47 P.S. § 5-505.4]. Therefore, the promulgation of appropriate regulations would promote clarity and
reduce confusion as to whether limited distilleries and distilleries have direct shipping privileges
identical to limited wineries. Thus, consistent with section 11.111 of the Board’s Regulations, relating
to licensed limited wineries, this regulatory change allows licensed limited distilleries and distilleries to
deliver their products through the use of vehicles properly registered with the Board or through properly
licensed transporters. [See 40 Pa. Code § 11.111].

In response to comments offered by the Independent Regulatory Review Commission (“IRRC”), the |
proposed regulation was expanded to provide guidance to the regulated community as to what other
types of products they can sell, what types of payment may be accepted, and how products may be
delivered.

| (11) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

The amended regulation is not known to be more stringent than federal regulations.

(12) How does this regulation compare with those of the other states? How will this affect
Pennsylvania’s ability to compete with other states?

Research shows that craft distilling is a growing market, following in the footsteps of small wineries and
craft brewing. According to the American Distilling Institute, there were only 76 craft distilleries in the
2007 national market; by 2012, that figure increased to 315 craft distilleries. Pennsylvania’s neighbor,
New York, had the second highest number of craft distilleries with thirty (30); first place was
Washington State with forty-three (43). Below is a chart of the United States, showing how many craﬁ
distilleries registered in each state:




Source: “The U.S. Craft Distilliné Market: 2012 Update” ©
Michael Kinstlick, CEO, Coppersea Distilling, LLC.

According to a Time.com magazine from April 2012, “one of the driving forces behind the current boom
was state legislation passed during the last decade.” A reduction in license fees prompted significant
growth in the number of craft distilleries for New York and Michigan. Another factor is allowing
customers to try samples. Since 2009, eleven (11) states” have allowed spirits tastings at liquor stores,
for a total of thirty-eight (38) states. Tasting rooms and on-site sales are permitted in the majority of
states:

DISTILLERY PAID TASTING ROOMS & ON-SITE SALES INTHE U.S.

SOURCE: American Distilling institute. 11.25.2012  Preliminary Results

# Bothallowed & Tasting only B Unknown i Neither

Source: The California Artisanal Distiller’s Guild website:
http://www.cadsp.org/#!legislation/c13vo.

! «A Booze of One’s Own: The Micro Distillery Boom” by Katy Steinmetz, April 6, 2012; available at

http://business.time.com/2012/04/06/craft-distillers/.

2 Rhode Island (2012), Kansas (2012), West Virginia (2012), Tennessee (2011), Washington (2011), New Jersey (2010), Virginia
(2010), California (2010), Michigan (2010), Maine (2009), and Vermont (2009). http://www.discus.org/rhode-island-liquor-
tasting-bill-signed-into-law/.




Note that, in 2013, Texas, Florida, and Indiana passed legislation allowing craft distilleries to sell
directly to the public. In addition, in August 2013, New Jersey created a craft distillery license which
allows the manufacture of up to 20,000 gallons of distilled spirits annually, and allows those craft
distilleries to give samples and sell directly to the public.

The economic impact of craft distilleries can be significant. For example, in Portland, Oregon, several
craft distillers in the same area of town began to market that area as “Distillery Row,” which serves as a
tourist destination. Overall, Oregon’s distilleries generated $53.3 million in sales in Oregon in 2011.

Tourism is only one type of economic impact that craft distilleries can provide. As with any business,
employees are needed to manufacture, package, market, and sell the product. Distilleries also support
the local agricultural community. Craft distillers distinguish themselves in the marketplace by offering
product unique to the area, using grain and/or fruit produced by local farmers. Therefore, supporting the
craft distilleries can have a positive impact on Pennsylvania’s economy.

To anticipate the value that direct shipping can offer limited distilleries, consider the impact direct
shipping has had on limited wineries. In April of 2013, Ship Compliant, in conjunction with Wines &
Vines Magazine, released the “Direct to Consumer Shipping Report 2013.” The report was based on
millions of transactions “that ultimately led to direct shipments from January 2012 through December
2012, using Wines & Vines Magazine’s database of all 7,400+ wineries across the United States.

The following chart” illustrates the importance of direct shipping to small vineyards:

Allowing limited wineries to ship directly to consumers’ homes is clearly a fundamental component of
the success of small wineries. Therefore, it is logical to conclude that offering limited distilleries the
same access to the market will serve as a fundamental component to the success of limited distilleries.

3 Direct to Consumer Shipping Report 2013, p.2, available at http://info.shipcomplianit.com/2013-direct-wine-shipping-report.
4 Direct to Consumer Shipping Report 2013, p.4.
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(13) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

The regulation will not affect any other existing or proposed regulations of the Liquor Control Board or
any other state agency.

(14) Describe the communications with and solicitation of input from the public, any advisory
council/group, small businesses and groups representing small businesses in the development and
drafting of the regulation. List the specific persons and/or groups who were involved. (“Small
business” is defined in Section 3 of the Regulatory Review Act, Act 76 of 2012.)

At the time the proposed rulemaking was submitted, notice of the proposed rulemaking was provided to
the active and pending licensees at that time: eight (8) active and two (2) pending licensed limited
distilleries and two (2) active licensed distilleries. :

Since that time (March 2013), the community of limited distilleries and distilleries has grown. There are
now twelve (12) active and six (6) pending limited distilleries licensed by the Board and two (2) active
distilleries licensed by the Board. In addition, there are two (2) active and one (1) pendmg distilleries
licensed by the Board.

At least two (2) of the licensed limited distilleries have contacted the Office of Chief Counsel for the
Board, to inquire as to the progress of the regulations.

(15) Identify the types and number of persons, businesses, small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012) and organizations which will be affected by the regulation.
How are they affected?

There are now twelve (12) active and six (6) pending limited distilleries licensed by the Board and two
(2) active distilleries licensed by the Board. In addition, there are two (2) active and one (1) pending
distilleries licensed by the Board. The regulations will affect them in a positive way, in that they will be
able to ship their product directly to the homes of Pennsylvania consumers. This ability has provided a
significant benefit to limited wineries and it is anticipated that limited distilleries and distilleries will
also benefit. In addition, the regulation provides guidance to the regulated community with regard to
other items they may sell, the types of payment they may accept, and what is required for the delivery of
their product.

(16) List the persons, groups or entities, including small businesses, that will be required to comply with
the regulation. Approximate the number that will be required to comply.

No limited distillery or distillery would be required to make any changes to their operations or processes
to be compliant with the proposed rulemaking. If they choose to ship product to Pennsylvania
consumers, the regulations will provide guidance on how to deliver their products.
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(17) Identify the financial, economic and social impact of the regulation on individuals, small
businesses, businesses and labor communities and other public and private organizations. Evaluate the
benefits expected as a result of the regulation.

As set forth in response to question 12, the economic impact of craft distilleries can be significant.
Tourism is one type of economic impact that craft distilleries can provide. As with any business,
employees are needed to manufacture, package, market, and sell the product. Distilleries also support
the local agricultural community. Craft distillers distinguish themselves in the marketplace by offering
product unique to the area, using grain and/or fruit produced by local farmers. Therefore, supporting the
craft distilleries can have a positive impact on Pennsylvania’s economy. It is logical to conclude that
offering limited distilleries the same access to the market will serve as a fundamental component to the
success of limited distilleries.

(18) Explain how the benefits of the regulation outweigh any cost and adverse effects.

As noted above, the final form regulation is expected to have a positive fiscal impact on licensed limited
distilleries and distilleries. This regulatory change is not expected to have any adverse fiscal impact or
other adverse effects on local or state government. However, the effects of direct sales by licensed
limited distilleries and distilleries cannot be fully predicted or quantified, as they will ultimately depend
on market forces.

(19) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Any costs that may be incurred by the regulated community will likely be offset by the consumer of the
product. It is typical for sellers to require buyers to pay the costs of shipping and handling, therefore, it
is anticipated that limited distilleries and distilleries will do the same. As for any legal, accounting, or
consulting procedures, the regulation does not require any member of the regulated community to
undertake such costs.

(20) Provide a specific estimate of the costs and/or savings to the local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

The regulation is not expected to result in any costs or savings for local governments.

(21) Provide a specific estimate of the costs and/or savings to the state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required. Explain how the dollar estimates were derived.

The regulation is not expected to result in any costs or savings for state government.

(22) For each of the groups and entities identified in items (19)-(21) above, submit a statement of legal,
accounting or consulting procedures and additional reporting, recordkeeping or other paperwork,
including copies of forms or reports, which will be required for implementation of the regulation and an
explanation of measures which have been taken to minimize these requirements.




Because the regulated community is not required to take any action as a result of this regulatory change,
it is not expected to affect legal, accounting or consulting procedures and should not require any
additional reporting, recordkeeping or other paperwork.

(23) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year Year Year Year Year -
SAVINGS: $ $ $ $ S $
Regulated Community | Positive, but | Positive, Positive, Positive, Positive, Positive,
unable to but unable | but unable | butunable | butunable | but unable
; quantify to quantify | to quantify | to quantify | to quantify | to quantify
Local Government 0 0 0 0 0 0 '
State Government 10 0 0 0 0 0
Total Savings 0 0 0 0 0 0
COSTS: 0 0 0 0 0 0
Regulated Community | O 0 0 0 0 0
Local Government 0 0 0 0 0 0
State Government 0 0 0 0 0 0
Total Costs 0 0 0 0 0 0
REVENUE LOSSES: (0 0 0 0 0 0
Regulated Community | O 0 0 0 0 0
Local Government 0 0 0 0 0 0
State Government 0 0 0 0 0 0
Total Revenue Losses | 0 0 0 0 0 0
(23a) Provide the past three year expenditure history for programs affected by the regulation.
Program FY -3 FY -2 / FY -1 Current FY
N/A N/A N/A N/A N/A

(24) For any regulation that may have an adverse impact on small businesses (as defined in Section 3 of
the Regulatory Review Act, Act 76 of 2012), provide an economic impact statement that includes the

following:

(a) An identification and estimate of the number of small businesses subject to the regulation.

(b) The projected reporting, recordkeeping and other administrative costs required for compliance
with the proposed regulation, including the type of professional skills necessary for preparation
of the report or record.

(c) A statement of probable effect on impacted small businesses.
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(d) A description of any less intrusive or less costly alternative methods of achieving the purpose of
the proposed regulation. ‘

This regulatory change is not expected to have any adverse impact on small businesses. Since it is
discretionary for a licensed limited distillery or distillery to take advantage of the option to deliver
directly to consumers, retail licensees, or the Board, no costs are associated with compliance of the
proposed rulemaking. The rulemaking is expected to have a positive fiscal impact on licensed limited
distilleries and distilleries, similar to that experienced by licensed limited wineries. However, the
potential additional revenue or cost-savings cannot be quantified, as this will ultimately depend on
market forces.

(25) List any special provisions which have been developed to meet the particular needs of affected
groups or persons including, but not limited to, minorities, the elderly, small businesses, and farmers.

No special provisions have been developed to meet the particular needs of affected groups or persons
including, but not limited to, minorities, the elderly, small businesses, and farmers.

(26) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

Non-regulatory alternatives were not considered because the benefit for the regulated community
requires a modification to the current regulation.

(27) In conducting a regulatory flexibility analysis, explain whether regulatory methods were considered
that will minimize any adverse impact on small businesses (as defined in Section 3 of the Regulatory
Review Act, Act 76 of 2012), including:

a) The establishment of less stringent compliance or reporting requirements for small businesses;

b) The establishment of less stringent schedules or deadlines for compliance or reporting
requirements for small businesses; '

¢) The consolidation or simplification of compliance or reporting requirements for small
businesses;

d) The establishment of performing standards for small businesses to replace design or operational
standards required in the regulation; and

e) The exemption of small businesses from all or any part of the requirements contained in the
regulation.

Non-regulatory alternatives were not considered because the benefit for the regulated community
requires a modification to the current regulation.

(28) If data is the basis for this regulation, please provide a description of the data, explain in detail how
the data was obtained, and how it meets the acceptability standard for empirical, replicable and testable
data that is supported by documentation, statistics, reports, studies or research. Please submit data or
supporting materials with the regulatory package. If the material exceeds 50 pages, please provide it in
a searchable electronic format or provide a list of citations and internet links that, where possible, can be
accessed in a searchable format in lieu of the actual material. If other data was considered but not used,
please explain why that data was determined not to be acceptable.

The Board has not relied on data to justify this regulation.
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(29) Include a schedule for review of the regulation including:

A. The date by which the agency must receive public comments:

B. The date or dates on which public meetings or hearings
will be held:

C. The expected date of promulgation of the proposed
regulation as a final-form regulation:

D. The expected effective date of the final-form regulation:

E. The date by which compliance with the final-form
regulation will be required:

F. The date by which required permits, licenses or other
approvals must be obtained:

N/A

February 27,2014

March 2014

April 2014

April 2014

N/A

(30) Describe the plan developed for evaluating the continuing effectiveness of the regulations after its

implementation.

Review of the regulations is ongoing and any changes will be through the rulemaking process.







