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(1) Agency:
AGRICULTURE

(2) Agency Number: 2

Identification Number: 149 1. ' |
' . ‘ - ) IRRC Number: C;‘7Q§ 3

(3) Short Title:
“Pesticides”

'(4) PA Code Cite:
7 Pa. Code, Chapter 128

(5) Agency Contacts (List Telephone Number, Address, Fax Number and Email Address):

Primary Contact: Secondary Contact:

David Scott, Chief - John Breitsman, Acting Director
2301 N. Cameron St., Room G-13 2301 N. Cameron St., Room G-13
Harrisburg, PA 17110 Harrisburg, PA 17110

Tel: 717-772-5214 : , Tel: 717-772-5215

Fax: (717) 783-3275 ' Fax: (717) 783-3275

Email: dascott@state.paus Email: jbreitsman@state.pa.us

(6) Primary Contact for Public Comments (List Telephone Number Address, Fax Number and Email
Address) Complete if different from #5:

Same.

@H'Commenfs will appear on IRRC’S website)

(7) Type of Rulemaking (check applicable box):

Proposed Regulation

X Final Regulation
Final Omitted Regulation
Emergency Certification Regulation;
Certification by the Governor

Certification by the Attorney General




(8) Briefly explain the regulation in clear and nontechnical language. (100 words or less)

The existing Pesticide regulations have not been updated for many years. This regulation is intended to: clarify
and update the existing regulations; render the regulations gender neutral; bring the existing requirements into
compliance and uniformity with changes in Commonwealth law, and recent restrictions put forth by the US
Environmental Protection Agency (EPA). Additional amendments were included for state registration of EPA
accepted pesticides, especially in the areas relating to sales of restricted use pesticides and identification of
individuals seeking to sell or receive restricted use pesticides. These amendments were added to address
homeland security issues. ' '

Several sections were deleted or changed in the regulations to reduce the record-keeping requirements of
applicators and provide cost savings to the Commonwealth, commercial and public pesticide application
businesses. This includes reducing the publication and distribution of the Hypersensitivity Registry from 4 to 2
times per year.

The regulation will increase the fee charged pesticide registrants to register a pesticide for sale and use within
the commonwealth from $135.00 to $250.00 and establish new fees for testing ($50) and certification ($15)
pesticide dealer managers. ,

(9) Include a schedule for review of the regulation including:
A.

B.

will be held: | N/A,
The expected date of promulgatio'n of the proposed
regulation as a final-form regulation: 09/16/2010
. The expected effective date of the final-form regulation: . upon final publication

' The date by which compliance with the final-form

The date by which the agency must receive public comments: N/A

The date or dates on which public meetings or hearings

regulation will be required: immediately

The date by which required permits, licenses or other
approvals must be obtained: ‘ ‘ Dealers within one year

(10) Provide the schedule for continual review of the regulatlon
1 The Department, with the advice and assistance of the Pesticide Adwsory Board (“PAB”) and members
of the regulated community will continue to rev1eW and monitor any necessary changes to the

regulations.




| (11) State the statutory authority for the regulation. Include specific statutory citation.

The Pennsylvania Pesticide Control Act of 1973, March 1, 1974, P.L.90, No. 24, as amended, 3 P.S.
§111.27(b); The “Federal Insecticide Fungicide, and Roden‘ac1de Act of 1947, as amended 1972 7US.C.
§136 et seq.

(12) Is the regulation mandated by any federal or state law or court ordér, or federal regulation? Are
there any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well
as, any deadlines for action. :

The Pennsylvania Pesticide Control Act of 1973, March 1, 1974, P.L.90, No. 24, as amended, 3 P.S.
§111.27(b); The “Federal Insecticide Fungicide, and Rodent101de Act of 1947, as amended 1972, 7 U.S.C.
§136 et seq.

(13) State Why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
p0551ble and approximate the number of people who will benefit.

Pesticides are valuable to our State’s agricultural production and to the protection of man and the
environment from insects, rodents, weeds, and other forms of life. But it is essential to the public health
and welfare that they be regulated to prevent adverse affect on human life and the environment. The
final form changes will set minimum age requirements for certification; provide for requirements for
identification of individuals in the interests of homeland security, seeking to obtain or receive or sell
Restricted Use Pesticides; institute competency and identification requirements for persons managing
pesticide dealerships selling Restricted Use Pesticides. These changes will increase the traceability and
security for the most toxic pesticides. The changes will also reduce the burden on record keeping for the
regulated community. Change to the financial responsibility section will allow for cost savings for -
regulated business from the increase of the maximum allowable deductible. The regulation will protect
young children from p0551b1e exposure to pesticides at schools and daycare centers. :




( 14) If scientific data, studies, references are used to justify this regulation, please submit matenal w1th
the regulatory package. Please provide full citation and/or links to internet source.

N/A

(15) Describe who and how many will be adversely affected by the regulation. How are they affected?

600 Pesticide dealerships will be required to have a certified manager at each location. The manager
will be required to pass a written examination and have a $15.00/yr fee increase. New dealerships in
year one and existing locations in year 2+ will have a $50.00 examination fee for a manager license.
Persons under the age of 18 will not be eligible for certification as a pesticide applicator. 1,200
Pesticide manufactures/distributors will be required to pay an additional $115.00/product to register
13,000 different products for sale in Pennsylvania. Persons listed in the Pesticide Hypersensitivity
Registry will only be able to update listings twice per.year. Limit the number of hours permitted for
pesticide application at schools and daycare facilities. '

(16) . List the persons, groups or entities that will be required to comply with the regulation.
Approximate the number of people who will be required to comply.

| 1,200 pesticide manufactures/distributors, 600 pesticide dealerships, 650 persons on the
Hypersensitivity Registry, 1,500 municipalities and school districts, 6000 pesticide application business,
4,500 private schools and daycare centers including outdoor applications, 35,000 certified pesticide
applicators, and any citizen of the Commonwealth who uses a pesticide.




7) Powde a c1f1c estimate fcosts and/or avmgs to the regulated community assted v.
compliatice, including any legal, accounting or consulting procedures whlch may be required. Explain
how the dollar estimates were derived.

Pesticide dealerships will have an increase in recurring costs of $15.00/year and additional recurring
costs of $0-50.00/year. Forty five hundred (4,500) businesses will have recurring administrative savings
of $100/year. Twelve hundred (1,200) currently regulated pesticide manufactures/disturbers will have a
recurring cost of $115.00 pet product registered (for 13,000 products avg. cost per company $1245).
Fifteen hundred (1,500) local governments, school districts and other state agencies recurring
administrative savings of $100.00/year. :

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consultmg procedures which may be required. Explam
how the dollar estimates were derived.

1,500 Local governments and's‘cho'ol districts have recurring administrative/insurance savings of
$100.00/year totaling $150,000. No additional costs would be incurred by local governments

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures Wh10h may.
be required. Explain how the dollar estimates were derived. r
Pennsylvania state agencies at 5 0 locations throughout the Commonwealth will have recurring administrative
-savings of $100.00/year totaling $5,000. Agriculture will have reoccurring annual savings of $24,000/year in
printing/mailing costs. Agriculture will have initial implementation costs for the first year of $15,000 and
reoccurring administrative costs of $2000 annually.

(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government

5




for the current year and five subsequent years.

Current FY FY +1 FY +2 FY +3 FY+4 | FY+5
Year Year Year Year Year Year

SAVINGS: $ $. - |$ $ $ $
Regulated Community | 500,000 500,000 | 500,000 500,000 500,000 | 500,000
Local Government 150,000 150,000 150,000 150,000 150,000 150,000
State Government 29,000 29,000 29,000 29,000 29,000 29,000
Total Savings 679,000 679,000 | 679,000 | 679,000 679,000 679,000 ‘
COSTS: '
Regulated Community | 1,500,000 1,500,000 | 1,500,00 | 1,500,000 | 1,500,000 | 1,500,000
Local Government 0 0 0 0 0 - 0
State Government 2,000 2,000 2,000 2,000 2,000 2,000
Total Costs 1,502,000 1,502,000 | 1,502,000 | 1,502,000 | 1,502,000 | 1,502,000
REVENUE LOSSES:
Regulated Community |0 0 0 0 0 0
Local Government A 0 0 0 0 0 0
State Government 0 0 0 0 0 0
Total Revenue Losses ~ | 0 0 0 0 0 0 |
(20a) Provide i:he past three year expenditure history for programs affected by the regulation.

Program -FY -3 FY -2 FY -1 Current FY
Pesticide Program | $2,684,000 $3,163,000 ' $3,286,000 Estimated

| $3,581,000

- (21) Explain how the benefits of the regulatlon outweigh any cost and adverse effects.
Currently no regulations exist for requiring identification of the applicant or knowledge of pesticides i m
order to acquire a license to obtain/distribute the most hazardous pesticides. The amendment will
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require at least one person from a pesticide dealership to prove identification and knowledge of
pesticides and pesticide storage. With the possibility of pesticides being used as weapons, the industry is
supportive of the regulation, which has a minimal impact on individual business. By regulation the
Department cannot raise fees until there is a projection of 2-years of deficit spending. Without the fee
increase, sections of the existing program will need to be reduced or eliminated. The pesticide
manufactures are required to provide product stewardship as part of their federal EPA registration and
support the use of fees they pay into dedicated programs, such as this, which are utilized for product
stewardship activities as a cost-effective way to meet this obligation. Without the fee increase, pesticide
disposal and container recycling programs will be eliminated or greatly reduced, limiting the options and
greatly increasing the costs to businesses and hazards to the citizens of the commonwealth. Reducing
the publication of the Hypersensitivity Registry and moving the publication dates will cut these costs by
50%. The new publication dates will be more inline with the times of the year when pesticides are
applied and will still allow for mid-season additions and changes which will have only a minor delay in
the revisions to the Registry over the current publication schedule. Additionally the information is now
available in real-time on the internet. '

(22) Describe the communications with and input from the public and any advisory council/group in the
development and drafting of the regulation. List the specific persons and/or groups who were involved.
Pesticide Advisory Board meetings in 6-18-02, 8-20-02, 12-17-02, 5-1-03, 10-3-03, 11-19-03 5-6-08 , 9-
18-2008; 7-3-2010 Newsletter articles mailed to 6,200 application business and 600 dealerships in 8-
2002, and 8-2003 8-2004, 10-2008; Newsletter articles mailed to 20,000 private pestlclde applicators
in12-2002, and 11-2003;

Direct mailing to 700 persons on Hypersensitivity Registry in 12-2002; Direct mailing to 620 Pesticide
Dealerships in 07-2003;

Presentations on the final form changes were given at numerous meetings attended by pesticide
applicators, business owners and dealers, including PA Christmas Tree Growers Association Annual
Meeting (1-04), Northeast Agricultural Aviation Association (1-04, 01-08), PennAg Industries Annual
Meeting (12-02), PA Campground Owners Association Annual Conference (11-04), Lawn Care
Association of Pennsylvania board meeting (10-03), PA Office of Rural Health Satellite Training
Conference, 7 locations to 300 applicators (9-03) Professional Pest Management School 12-08 (300)
and others.

(23) Include a description of any alternative regulatory provisions which have been considered and
‘rejected and a statement that the least burdensome acceptable alternative has been selected.
As the federally-designated lead agency for pesticide regulation within the state, the Department receives
$600,000 annually to administer the pesticide program in accordance with EPA’s grant guidance. There
is no alternative regulatory provision which can affectively regulate the pesticide application community
while maintaining the safety of the citizens of the Commonwealth.

(24) Are there any provisions that are more stringent than federal standards? If yes, identify the spec1ﬁc
‘provisions and the compelling Pennsylvania interest that demands stronger regula’uons

The amended sections of this regulation which require proof of 1dent1ty W1th1n the licensing provisions is
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regarded as vital to address the security of pesticide sales and allow for the proper identification of
persons with the ability to purchase large quantities of the most hazardous pesticides. US EPA has
recommended these changes along with minimum age requirements and is presently working to codify
these items in its own regulations. '

(25) HOW does this regulation compare with those of other states? How will this affect Pennsylvama ]
ablhty to compete with other states? :

| The regulation is consistent w1th other states and wﬂl not place Pennsylvania at a competltlve
disadvantage.

'1 (26) Will the regulation affect any other regulatlons of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

No.

(27) Submit a statement of legal, accounting or consulting procedures and additional reporting,
recordkeeping or other paperwork, including copies of forms or reports, which will be requjred for
implementation of the regulation and an explanatlon of measures which have been taken to minimize
these reqmrements

The final form amendments will require the pesticide dealer to retain signatures of the person receiving
deliveries of “restricted use” pesticides. The final form amendments will however, eliminate the
existing requirement for businesses to maintain the “formulation” of pesticides applied. These are all
internal records that are to be made available upon request for mspectlon and are not submitted to the

agency.




(28) Please list any special provisions which have been developed to meet‘the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers. '

A et

Accommodations were made to allow for small business peéticide dealerships to license persons for the
first year with the examination fee waived, and allow for currently certified commercial applicators to
have the examination fee waived for one year to become licensed as a pesticide dealer manager.
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FINAL RULEMAKING

: TITLE 7 - AGRICULTURE
PART V. BUREAU OF PLANT INDUSTRY
DEPARTMENT OF AGRICULTURE
[7 PA. CODE, CHAPTER 128]

PESTICIDES
Statutory Authority

The Department of Agriculture (“Department”) hereby amends Chapter 128 (relating
to pesticides to read as set forth in Annex A. This final-form regulation is adopted under the
specific authority of the Secretary of Agriculture to promulgate appropriate regulations for the
safe handling, transportation, use, storage, display, distribution and disposal of pesticides as
set forth in §7(b)(2) of act of March 1, 1974,(P.L. 90, No.24) known as the “Pesticide Control
Act of 1973” (“Act™) (3 P.S. §111 27(b)(2)).

Purpose

The final-form regulation clarifies, updates, and in some instances, deletes the
existing pesticide regulations in order to ensure the regulated community has a better
understanding of the regulatory requirements and to maintain the Department’s statutory
mandate to protect the public health and welfare. Some of the Department’s changes were
also included to make the regulation gender neutral, bring the existing requirements into
- compliance with changes in Commonwealth law, and comply with additional restrictions put

forth by the U.S. Environmental Protection Agency (EPA). Additional requirements set forth
in the regulation were included for state registration of EPA accepted pesticides, espec1ally in
the areas relating to sales of restricted use pesticides (RUP) and the identification of
individuals seeking to sell or receive restricted use pestlc1des These changes were added to
address homeland security issues.

The Department also removed several sections from the regulations to ease the
requirements on applicators and provide substantial cost savings to the Commonwealth,
commercial and public pesticide application business. As aresult of years of public and
pesticide industry input, the Department incorporated many of the suggested comments and
other changes to the regulation. The industry’s input has been vital in producing a reasonable
and prudent regulation, designed to protect the public health and welfare of the citizens of the
Commonwealth.

Comments and Responses

’ A notice of proposed rulemaking was published at 39 Pennsylvania Bulletin 5564
(September 26, 2009), affording the public, the General Assembly and the Independent
Regulatory Review Commission (IRRC) the opportunity to offer comments. Comments were
received from IRRC, the Pennsylvania State University (PSU), and PennAg Industries
Association (PennAg). A summary of those comments and the Department’s response thereto
: follows '



Comment 1: PennAg and its associated Agribusinesses offered its general support for
the Department’s regulation. -Based upon its input, review and discussions with various
stakeholders throughout the industry, PennAg believes the regulation to be fair and equitable
to all parties involved.

- Response: The Departmerlt acknowledges these comments and agrees that with the
final-form regulation, the Department will be able to continue its regulatory oversight of the
Pesticide Program.

Comment 2: IRRC expressed several concerns regarding the statutory and regulatory -
provisions relating to a “pesticide dealer” and the Department’s proposed regulations creatmg
a new licensure category - “pesticide dealer manager ” Specifically, IRRC questioned
whether the creation of the pesticide dealer manager’s licensure category (Sections 128.2,
128.3(a)(1), 128.10 and 128.12) was consistent with the Act. :

Response: There is no doubt that the General Assembly vested the Secretary of

- Agriculture with substantial statutory and regulatory authority to regulate, among other things,
the “distribution” of pesticides (3 P.S. §111.27 (b)(2)). Given the heighted Federal and State
level of concern with terroristic activity, one main area of regulatory deficiency the

- Department wanted to address by this regulation was the possible illicit distribution and use of
certain pesticides — especially the illicit use of restricted use pesticides (RUPs) which pose a
substantially greater threat to human health. In its broad statutory authority to adopt
appropriate regulations for carrying out the provisions of the Act, the Department believes
that the language provides ample authonty to create a sub-category of licensure under the
“pesticide dealer license.” In fact, in §111.32 (e) of the Act, the General Assembly
contemplated that a pesticide dealer would have an agent or employee and that pesticide
dealer would be “responsible for the acts of each person employed by him in the solicitation
and sale of pesticides and all claims and recommendations for use of pesticides.”

Presently, in order for an individual to purchase restricted use pesticides, an individual -
needs to be a certified applicator or a pesticide dealer. In accordance with existing
- regulations, a certified applicator must successfully complete a written examination
demonstrating competence in the use and handling of pesticides. However, in stark contrast, a
* pesticide dealer’s license may be easily obtained by simply completing a form and paying the
‘necessary fee. Therefore, the Department determined, with the concurrence of the industry, to
place an additiondl requirement on pesticide dealer licensees, i.e. employment of a “pesticide
dealer manager.”. This new requirement serves two purposes: 1.) it introduces the written
examination component into the pesticide dealer license process and 2.) it assures the
Department that a person employed by a pesticide dealer has demonstrated an understanding
of the distribution, use and safe handling of pesticides.

Notwithstanding the above, the Department agrees with IRRC that use of the term
“license” in connection with a pesticide dealer manager might be confusing in that there is
already a license requirement for pesticide dealers. Accordingly, the Department has decided
to convert the word “license” mto a “certificate.” The Department has modified the final-
form regulatlon



- Comment 3: IRRC questioned why the $15 annual fee for “pesticide dealer manager”
exceeds the $10 annual fee for a “pesticide dealer” as set forth in 3 P.S. §111.32 (b) of the
Act.

Response: As described in comment 2 above, the pesticide dealer manager annual
“certification” will involve more administrative costs to the Department in processing
applications, administering and verifying the successful completion of a written examination -
and overseeing other eligibility requirements. The Department believes that the imposition of
" a $15 annual fee to defray the administrative costs to the Commonwealth is reasonable.

Comment 4: While Penn State supported the vast majority of the Department’s
proposed regulations, it nevertheless specifically questioned the Department’s proposed
regulation change at §128.41(a)(1) which includes the use of a pesticide exempted from
Federal registration. Penn State also expressed concern that, by its own interpretation, since it
uses pesticides in educational and research programs all of its employees who use pesticides
would be required to be public applicators. Finally, Penn State expressed concern with what
it perceived as “inconsistent” prior notification language regarding five types of applications
(7 Pa. Code §128.85a(a)(1)).

Response: As to the Federal exemption issue, the Department believes that its
regulation serves as a clarification not a change to the existing regulations. Pesticides
classified by the EPA as so-called “25(b)” products are still by their very definition
“pesticides” in that those products are marketed to kill, control, eradicate or otherwise
mitigate pests. The Federal 25 (b) exemption is for federal registration only. Pennsylvania,
along with 38 other states currently requires state registration of these same
pesticides/products as the Department believes it is vital to the health and safety of the
citizens of the Commonwealth, especially individuals on the Hypersensitivity List for the
Department to maintain regulatory control over these types of pesticides. The Department
does not agree with Penn State’s interpretation that all of its employees would be required to
be “public applicators” under the proposed change since campus housing or food service do
not fall within parameters of pesticide use in its “educational and research programs.” :
Accordingly, the Department declines to remove the language at this time. The Department is
of course willing to revisit the issue at some later date should the need arise.

As to the inconsistency of the prior notification language, the Department agrees and

has made the appropriate changes to the final-form regulation.

, Comment 5: With respect to proposed §128 53(b) (relatmg to recordkeepmg) IRRC
asked the Department to explain the purpose of requiring pesticide application businesses to
keep and maintain copies of personal identification records. IRRC also requested the
 Department clarify how the records must be secured and whose records are required to be
maintained and secured. : :

Response: The recordkeeping requirements in section 128.53 are meant to pertain to
registered pesticide application technicians who are employed by a pesticide application
business. The Department added language in subsection (b) to clarify this. The purpose of
verifying, documenting and maintaining personal identification records of an employee’s
(technician) identity is to prevent or at least minimize the poten’aal for mlsrepresentatlon of
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identity in an attempt to gain access to pesticides for illicit purposes. Given the heightened
security issues at the Federal and State levels, the Department does not believe that requiring
the pesticide business to document and secure its techm01an s personal information is either
“burdensome or onerous. :

As there are numerous methods to maintain and secure documents, the Department has
allowed the pesticide application business to decide for itself the best method to secure those
documents within the scope of its business practice. The Department has added a provision to
require the pesticide application business to secure the identification documents agalnst
identity theft. That change has been made to the final-form regulatlon

Comment 6 . With respect to proposed §128.85a (relating to ornamental or turf
application notification), IRRC raised five separate concerns with multiple questions
regarding the provision’s clarity. IRRC recommend that the Department “review Subsection
(2) so that it provides a logical notice process and sufficient notice to neighbors who may be
concerned about the application of a pesticide near their dwelling.” IRRC’s comments were
broken out in three distinct categories (i.e. Notification, Mutual border/contiguous lands and
Regquest for notification shall expire on December 31), which the Department will address
below in that order.

Response: The Department agrees with IRRC’s concerns regarding the clarity of
Subsection 128.85a(a) and the applicable subparagraphs. Where applicable the Department
has modified Subsection (&) in the final-form regulation.

Notification

Comment 7. IRRC noted that the written request for notification pfocess in paragraph
(a)(1) was not clear. In its comment, IRRC posed several questions regarding this paragraph
which the Department answers below.

Response: As to Subsection 128.85a(a)(1) the term “person” includes any resident
who wishes to be notified of future pesticide applications to lawn, turf, ornamental or shade
trees on neighboring property. There is no responsibility on the pesticide application business
to provide notice if a request is not made. A pesticide application business which has been
requested to provide notification can make the application, but if it has not properly notified
the requester, the pesticide application business has run afoul of the Department’s pesticide
regulatlons

Comment 8: IRRC stated that the proposed language in subparagraph (a)(1)(1) as to
whom notice should be given was confusing. IRRC queried how the pesticide business Would
know or verify that the list prov1ded was complete or accurate

Response: Regarding subparagraph 128.85a(a)(1)(i) the list of properties need only
include those properties that the requester is concerned about. It does not have to be a
, complete hst of all nelghbonng properties.

Comment 9: IRRC questioned what was implied by the proposed language “The
notification requirement becomes effective 7 days following receipt of the request...



Response: Regarding paragraph 128.85a(a)(1)(ii) it is the “requirement to notify”
which becomes effective 7 days following receipt of the written request. The general
“notification requirement” as part of the reg‘u.lation is always in effect. The 7 days can be
construed as a grace period to afford compames to continue operations while putting their
notification mechanism in place.

Comment 10: Paragraph (a)(2) only requires a 12-hour notice “upon receiving a
written request at least 7 days prior to the application date.” IRRC inquired whether the 12-
hour notice would be required if a written request was received less than seven days before
the date of application.

Response: Regarding paragraph 128.85a(a)(2) the person requesting notification must
submit the written request for notification at least 7 days prior to the pesticide application.
This allows time for the pesticide application business to identify the location of its customers
in relation to the neighboring properties of the requester. For a request to be valid the
requester only has to make the request once a year for each neighboring property where
notification is desired. If the request is received less than 7 days prior to the pesticide
application the pesticide application business is not required to notify the requester of that
application. Any valid request for notification must be honored and provided to the requester
at least 12 hours prior to the pesticide application. This allows the requester time to make any
preparations he/she feels is necessary prior to the actual pesticide application.

Comment 11: IRRC questioned the sufficiency of the 10-day period within which the
pesticide application business has to provide copies of the pesticide labels.

Response: Regarding paragraph 128.85a (a)(3) the requirement to provide a pesticide
label within 10 days of a written request is consistent with the standard within the industry
and consistent with other sections of the Department’s pesticide regulations, e.g. Section
128.112(a)(2)(iv) (pertaining to notification of hypersensitive individuals) The information
provided as part of the notification process, at least 12 hours prior to the application, including
the brand name of the pesticide and EPA registration number is sufficient for a requester to
obtain information regarding potential effects from exposure to the particular pesticide(s).

The type of information regarding effects on pregnancies, children, well water and pets would
not necessarily be expressly stated on the pest1c1de label, therefore the 10-day time period
would have no effect on the mformatlon

Mutual border/com‘zguous lands

Comment 12: IRRC and Penn State both offered the same comment regardmg the »
proposed language the written request for notification to list the “premises sharing a mutual
- border.”

Response: Regarding subparagraph 128.85a(a)(1)(i) we agree with IRRC’s
observation that there is no distance limitation between the requesters property line and the
" application site. The wording has been changed to set a distance of 100 feet consistent with
other notification requirements in the regulations. -



Comment 13: IRRC recommends that the Department use only one clearly deﬁned
term regardmg contiguous lands.

Response: The Departnient egrees with IRRC’s recommendation. The Department
has deleted the term “contiguous lands” from paragraph 128.85a(a)(2) in its final-form
regulation.

Request for notification shall expz’re on December 3]

Comment 14: IRRC quesuoned the practicality of the “December 31” deadline for the
expiration of the request for notification. IRRC recommended the Department consider a
different method of expiration. '

Response: Regarding subsection 128.85a(b), the Department believes that a
December \31St expiration for all notification requests is reasonable and necessary for efficient
administration of the notification process by pesticide application businesses. Allowing
random twelve month expiration dates would place an unreasonable bookkeeping requirement
on pesticide application businesses. Moreover, there are virtually no pesticide applications,
which fall under this notification requirement (Ornamental & Turf), being made during the
winter months. Accordingly, the Department declines to implement this recommendation.

SUMMARY OF TECHNICAL CHANGES TO THE FINAL FORM REGULATION

Section 128.42: During its review of public comments, the Department noticed that
paragraphs 14 through 25 of §128.42 (relating to categories of commercial and public
applicators) had been renumbered by the Pennsylvania Bulletin during the publication of the
proposed regulation (39 Pennsylvania Bulletin 5564 - September 26, 2009). In its proposed
rulemaking, the Department specifically deleted the existing category, No. 14 (relating to
industrial weeds) but reserved that number in order to maintain all the other numbered
categories in proper sequence. The Department understands that the Pa Bulletin does not
normally reserve sections, however, the renumbering of those paragraphs will have a
significant negative administrative and record keeping impact on the Department’s
applications, written examinations, and other licensing information as the Department would
have to change all its records to reflect the “new” catégory numbers. The Department has
- discussed the resolution of this matter with representatives of the Pa Bulletin. With their
cooperation, the Department would like to maintain the numbenng of section 128.42 as it had
been proposed by the Department.

: Section 128.102(a)(2): The Department discovered a typographlcal e1ror in the
.proposed language of this section. The Department incorrectly referenced 58 Pa. Code §75.2
as “endangered” species, when it should have been “threatened” species. The Department has
made that technical change to the final form regulatmn at the recommendatlon of the Pa
Bulletin. v



Fiscal Impact

’ Commonwealth: The Department has determined that the ﬁnal-form regulation will
have little or no adverse financial impact on the Commonwealth since all funds budgeted for
the Pesticide Program are derived from the Pesticide Restricted Account. The funds in that
account are obtained from licensing, permitting and registration fees and civil penalties placed
upon pesticide manufacturers, dealers and applicators doing business within the '
Commonwealth.

There ‘will, however, be some cost savings in the amount of time needed to review and
process Hypersensitivity Registries as a result of the reduced number of times the registry is
~ published.

Political Subdivisions: The final-form regulation will impose no costs and have no
adverse fiscal impact on political subdivisions.

Private Sector: The final-form regulation will have a direct fiscal impact on the
private sector. Specifically, pesticide manufacturers will have increased fees for the
registration of their pesticide product. Pesticide dealers will also have an increased fee. The
regulatlon will, however, provide some cost savings to the pnvate sector by raising the
msurance deductible levels.

General Public: The final-form regulation will not have any fiscal impact on the
general public. . _

Paperwork Requirements

The final-form regulation will not appreciably increase the paperwork burden of the
Department or other government units or citizens, including the regulated community since
there are already paperwork record-keeping requirements in the existing regulations.

Effective Date
The final-form regulation W1]1 become effective upon publication in the Pennsylvania
Bulletin.

Contact Person ‘

Individuals who need information about the ﬁnal form regulation should contact the
Pennsylvania Department of Agriculture, Bureau of Plant Industry, 2301 N. Cameron Street,
Harrisburg, Pennsylvania 17110-9408. Attention: David Scott. | :

Regulatory Review v

Under section 5(a) of the Regulatory Review Act (71 P.S. §745.5(a)), on
September 15, 2009, the Department submitted a copy of the notice of proposed rulemaking,
published at 39 Pa.B. 5564, to the IRRC and the Chairpersons of the House and Senate
‘Standing Committees on Agriculture and Rural Affairs for review and comment.

~ Under 5 (c) of the Regulatory Review Act, the Department provided IRRC and the
referenced Committees with coples of all comments received durmg the public comment
period.
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Under section 5.1 (j.2) of the Regulatory Review Act (71 P.S. §745.5a (j.2)), on
. , 2010, the final-form regulation was deemed approved by the House Committee
andon , 2010, the final-form regulations was deemed approved by the Senate
Committee. Under section 5.1(g) of the Regulatory Review Act, the ﬁnal—form regulatlon
- was approved by IRRC on ., 2010.

Fi mdmgs

The Department finds that:

(l) Public notice of intention to adopt this final-form regula’aon has been given under
sections 201 and 202 of the act of July 31, 1968 (P. L. 769, No. 240) (45 P. S. §§ 1201 and
1202) and the regulations thereunder, 1 Pa Code §§ 7.1 and 7.2.

(2) A public comment period was prov1ded as required by law; and all comments that were
received were considered.

(3) The modifications that were made to this regulation in response to comments received
do not enlarge the purpose of the proposed regulation published at 39 Pennsylvania Bulletin
5564 (September 26, 2009). _

(4) The adoption of the final-form regulation in the manner provided in this order is
necessary and appropriate for the administration of the authorizing statute.

Order

The Department, acting under the authorizing statute, orders the following: ‘

(1) The current regulations of the Department of Agriculture at 7 Pa. Code Chapter 128
(relating to pesticides) are revised to read as set forth in Annex “A.”

(2) The Secretary of Agriculture shall submit this order, 39 Pa.B. 5564 and Annex “A” to
the Office of General Counsel and the Office of Attorney General for approval as required by .
law.

(3) The Secretary of Agriculture shall certify and deposit this order, 39 Pa.B. 5564 and
Annex “A” with the Legislative Reference Bureau as required by law.

(4) This order shall take effect upon publication in the Pennsylvania Bulletin.

RUSSELL C. REDDING,
Secretary '



ANNEX A
TITLE 7. AGRICULTURE

"~ PART V. BUREAU OF PLANT INDUSTRY

CHAPTER 128. PESTICIDES
Subchapter _
A. General Provisions .........ccccceeeeenvenennne. 128.1
B. Licenses, Certifications and Permits...128.11
C. Prior Notification........ccoeveeeeenmereeenrnnens 128.81
D. Registration of Pesticides.................... 128.91
E. Miscellaneous .......cccoevvveveeeeerinnnnrinennnns 128.101

F. Pesticide Hypersensitivity Registry .....128.111

Subchapter A. GENERAL PROVISIONS
Sec.
128.1 Scope.
128.2 Definitions.
128.3 Fees. ‘

§ 128.1. Scope.

This chapter prescribes policies and procedures relating to the following:
(1) The labeling, distribution, storage and registration of pesticides.
(2) The classification of restricted use pesticides.

(3) The certification of pesticide applicators.

(4) The licensing of pesticide dealers, commercial and public pesticide businesses and pest

management consultants.,

(5) The registration of pesticide application technicians and the prior notification of

proposed pesticide applications.

§ 128.2. Definitions.

The following words and terms, when used in this chapter, have the following meanings,

unless the context clearly indicates otherwise:



Act—The Pennsylvania Pesticide Control Act of 1973 (3 P. S. § §111.21—111.61).
Application site—The specific location where a pesticide is applied.

Applicator certiﬁcdte——-A form issued by the Department to a commercial or public
applicator following the successful completion of a certification examination or other
certification requirements.

Area-wide application—A nonagricultural pesticide application to areas Qf 25 or more
contiguous acres or a nonagricultural pesticide application made by or at the direction of a -
governmental entity to properties of more than one person.

~ Available if and when needed—The ability of a certified applicator to communicate with a
person applying pesticides under his supervision so that the certified applicator can provide
instructions and exercise control over the application and can be at the application site within
5 hours of receiving notification that his physical presence is necessary.

Business—A governmental entity or commercial establishment for profit or not-for-profit.
For a pesticide application business having more than one place of business or operating under
more than one name within this Commonwealth, each place of business and each name shall
be considered a separate business. For a State or Federal entity, each district or region will be
considered a separate business.

Common access area—The areas within a school building where students/attendees
normally congregate, assemble or frequent during normal academic instruction or
extracurricular activities. The term does not include areas such as kitchens, boiler rooms,
utility/maintenance rooms and areas which are physically blocked or restricted from
student/attendee access.

Constructive notification-- A person shall be deemed to have received notification if an adult
residing in the same dwelling unit is so notified; orally, or by certified mail, or by a message
left on an answering device activated by contacting the residence, including electronic mail or
facsimile.

Current registry—The Pesticide Hypersensitivity Registry with the most recent effective
date.

Department—The Department of Agriculture of the Commonwealth.

Dosage or Rate of Application-The concentration of each pesticide, such as, a percent,
ounces or guarts per gallon. pounds per 100 gallons. applied to a specific application site or

target such as a crop, ornamental, cut stump, weed, animal, utility pole, reported as gallons per

acre, pounds per 1,000 square feet, ounces per linear foot, ounces per cubic foot or ounces per
animal. .

EPA—The United States Environmental Protection Agency.

FIFRA—TFederal Insecticide, Fungicide, and Rodenticide Act of 1947 (“FIFRA™) (7 U.S.C.
§136 et seq) as amended.




[ Formulation—The physical composition of the pesticide product; for example, ‘‘dust,’”
“‘emulsifiable concentrate,”” ‘wettable powder’’ and ‘‘granular’’ are ways to describe the
formulation of a pesticide product. ]

Fumigant—A pesticide that when released forms a gas.
General use pesticide—A pesticide not classified for restricted use.

Governmental entity—An executive or independenf agency or unit of the Commonwéalth or
local agency, including a county, a city, a borough, town, township, school district, mum01pal
authority or pohtlcal subdivision thereof.

Integrated pest management—The managed use of combined pest control alternatives,
including cultural, mechanical, biological and chemical, to most effectively prevent or reduce
to acceptable levels damage caused by pests.

Land contiguous to a restricted use pesticide application site—Premises which share a
mutual border with the premises upon which the application site is located. The term does not
include premises located more than 100 feet from the application site.

Perimeter treatment—The application of pesticide to the exterior of a structure to a
maximum distance of ten (10) feet from the structure, unless the pesticide label clearly states
otherwise, to prevent pests from invading the structure. (The term excludes tamper resistant

bait stations)

__Person--Means any individual, partnership, association, corporation, or any organized group
of persons whether incorporated or not,

Pesticide Dealer Manager — An owner or individual emploved by a licensed pesticide
dealer who is responsible for storage and distribution of restricted use pesticides.

Pesticide end-use dilution—Pesticide material resulting from the dllutlon of a registered
pesticide according to label direction.

Pesticide hypersensitivity—Excessive or abnormal sensitivity to pesticides.

Primary residence—An individual’s legal residence.

Prior notifi cation—Notification of a proposed application of pesticides given not more than
45 days and not less than 14 days prior to the date of application which contains the following
information:

(i) The proposed date of application.

(ii) The municipalities where the proposed application sites are located.

(iii) The name, address and telephone number of [a person]_the pesticide application
business to whom requests for additional information should be directed.




(iv) Requests for prior notification shall expire on December 31 in the year in which it is
made.

Private park—DPrivately owned outdoor real estate which includes a recreational area for use
by the public, including an area with restricted access.

Production of an agricultural commodity—The term includes activities involved in the
raising of plants or animals and their products. The term does not include the protection or
maintenance of harvested crops, slaughtered livestock or. plant and animal products unless the
protection or maintenance is carried out by the original producer of the agricultural
commodity, who is a private applicator, or another private applicator.

Public park—Publicly owned outdoor real estate which includes a recreational area for use
by the public, including an area with restricted access.

Recreational area—An outdoor place of relaxation, play or exercise.

Restricted use pestzczde—-—The term includes the following:
(1) A pesticide classified for restricted use under section 3(d) of the Federal Insect1c1de
Fungicide and Rodenticide Act of 1947 (7 U.S.C.A. §136(d)).

(ii) A pesticide designated by the Secretary for restricted use under section 7(b)(6) of the
act 3 P. S. §111.27(b)(6)).

School—A public, nonpublic or licensed private elementary or secondary school wherein a
resident of this Commonwealth may fulfill the compulsory school attendance requirements
and which meets the applicable requirements of Title IV of the Civil Rights Act of 1964 (42
U.S.C.A. §2000c) (Public Law 88-352, 78 Stat. 241). The term also includes a kindergarten or
preschool program operated by a school and a child day care center operating under a
certificate of compliance issued by the Department of Public Welfare.

Secondary location—An address where an individual may be located other than the
individual’s primary residence, limited to the following:
(i) Place of employment.
(i1) School. »
(iil) Vacation home.
Secretary—The Secretary of the Department.
Service container—A container other than the original labeled container of a registered
pesticide used for the purpose of holding, storing or transporting an original registered

pesticide material or a pesticide end-use dilution.

Specific site application—A nonagricultural pesticide application made by or at the
direction of a person to property owned or rented by that person.

Swimming pool—An outdoor or indoor place used for bathing or for amateur, professional
or recreational swimming, excluding single-family residential pools.



Therapeutic swimming pool — An indoor swimming pool or spa with a water temperature
above 85° F used solely for the rehabilitation or medically recommended treatment.

Under the direct supervision of—The term includes the following:

(i) For a commercial or public certified applicator, the application of a pesticide by a
registered pesticide application technician acting with the instructions and under the control of
a certified applicator who is responsible for the actions of the technician and who is available
when needed; or the application of a pesticide by a nonregistered or noncertified [employe]
person acting with the instructions and under the continuous voice and visual control of a
certified applicator who is responsible for the actions of the [employee] person and physically

- present at the application site. The supervising applicator shall be certified in the appropriate
- category relating to the application.

(ii) For a private certified applicator, the application of a restricted use pesticide by a
noncertified person acting under the instructions and control of a certified applicator who is
responsible for the actions of that person and who is available when needed.

Upon written request—The term includes a notice of inspection issued by the Department.

Use, or cause to be used, a pesticide inconsistent with its labeling—The use of a pest1c1de in
a manner not permitted by its labeling. This phrase does not include:

(i) Applying a pesticide at a dosage, concentration or frequency less than that specified on
its labeling.

(i) Applying a pesticide against a target pest not specified on the labeling if the
application is to the crop, animal or site specified on the labeling unless the labeling
specifically states that the pesticide may only be used for the pests specified on the labeling.

(iii) Employing a method of application not prohibited by the labeling.

(iv) Mixing a pesticide with a fertilizer where the mixture is not prohlblted by the
labeling.

Worker Protection Standard—Includes all provisions of the Federal Worker Protection
Standard as set forth in 40 CFR Part 170.

§ 128.3. Fees.

(a) Pesticide dealer’s license. The annual fee for a pesticide dealer’s hcense is $10 per
location. The fee for a duplicate pesticide dealer’s license is $3.

(i) The annual fee for a pesticide dealer manager’s CERTIFICATE eesnse is $15 per
individual.

(ii) The fee for a duplicate pesticide dealer manager’s CERTIFICATE license is $3.

(b) Pest management consultant’s license. The annual fee for a pest management consultant’s
license is $25. The fee for a duplicate pest management consultant license is $8.



(c) Pesticide application business’ license. The annual fee for a pesticide application
business’ license is $35. The fee for a duplicate pesticide application business license is $8.

(d) Commercial applicator’s certificate. The annual fee for the commercial applicator’s
certificate is $40. When the initial certification requires examination, no fee will be charged.
The fee for a duplicate commercial applicator’s certificate is $10. If an applicator is
employed by more than one pesticide application business, a separate certificate and fee is

required.

(e) Public applicator’s certificate. The triennial fee for a public applicator’s certificate is
$10. A fee is not required when the initial certification requires examination. The fee for a
duplicate public applicator’s certificate is $3. -

(f) Examination fees. Examination fees are nonrefundable. The following examination fees,
with payment made in advance, will be charged:

(1) Commercial/public applicator’s core examination—$50.
(2) Commercial/public applicator’s category examination—3$10.

3) Pesticide dealér manager’s examination—3$50.

[(3)] (4) Private applicator’s examination—no charge.

[(4)] (5) Pest management consultant’s examination—no charge except that a fee of $5 will
be charged if an examination is requested on other than a regularly scheduled examination
date.

(g) Registration fee for a pesticide application techmczan

[D] (1) Commercial pesticide application technician. An annual registration fee of $30
will be charged to register a commercial pesticide application technician with the Department.
The fee for a duplicate technician registration is $7.

[ ()] (2) Public pesticide application technician. An annual registration fee of $20 will be
charged to register a public pesticide application technician with the Department. The fee for
a duplicate technician registration is $7.

(h) Private applicator’s permit. The triennial fee for a private applicator’s permit is $10. The
fee for a duplicate private applicator’s permit is $3. A fee will not be charged for a special
permit which may be issued in conjunction with the private applicator’s permit.

(i) Product registration. The annual fee to register a pesticide is [$135] $250.
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PESTICIDE DEALERS

§ 128.10. Licensing requirements for pesticide dealer.




(a) A person may not purchase or attempt to purchase a restricted use pesticide for resale
or distribution unless such person has a current and valid PESTICIDE dealer license.

(b) Each pesticide dealer must, at all times, employ at least one INDIVIDUAL WHO
POSSESES A VALID Licensed pesticide dealer manager CERTIFICATE.

(1) A licensed pesticide dealer shall notify the Department in writing within 15 days
of a change in its license information including the employment status of its ieensed
pesticide DEALER manager CERTIFICATE HOLDER.

(2) A licensed pesticide dealer shall return to the Department within 15 days the
voided pesticide dealer manager’s CERTIFICATE eard of an employee that is no longer
employed by the pesticide dealer. If the pesticide dealer manager’s CERTIFICATE eard
issued by the Department is not available, the pesticide dealer must notify the Department in
writing within 15 days of the employee’s termination and provide an explanation of why the
CERTIFICATE ead is unavailable and the last known home address for the individual.

(c) A pesticide dealer may not distribute a restricted use pesticide unless the receiver
provides proof of appropriate valid certification or license and proof of personal
identification by presenting a photo identification document issued by an agency of the US

overnment or affiliated jurisdiction (i.e. state or territo such as a driver license, valid

passport, military identification card, or an immigration card; or at least two (2) non-photo
identification documents one of which must be a US government issued document bearing
the persons signature, such as a social security card. The other non-photo identification
documents must identify the holder by name and address.

§ 128.11. Recordkeeping.

(a) A pesticide dealer shall keep for each [sale] distribution of a restricted use pesticide a
record containing the following information:

(1) The name and address of the customer and his applicator’s certificate number or
business or dealer’s license number.

(2) The brand name [and formulation] of the restricted use pesticide [that was
purchased].

(3) The EPA registration number of the restricted use pesticide.

[3](&) The amount of the restricted use pesticide [that was purchased].
[41(5) The date of the [purchase] distribution.

(6) Signature and identification information of the individual accepting delivery.

(b) A record required to be kept under this section shall be completed within 24 hours of
the distribution in written or printable form, maintained for at least 3 years and shall be made




immediately available to the Department upon request or immediately available to medical
personnel in an emergency.

§128.12. ISSUANCE Licensing of a pesticide dealer manager CERTIFICATE.

(a) The Department will issue a pesticide dealer manager CERTIFICATE license to an
applicant of at least (18) eighteen years of age, upon verification of passing a written
competency examination and payment of the appropriate fee. Renewal of the dealer manager
CERTIFICATE keense will be based on receipt by the department of an application '
accompanied by the appropriate fee.

(b) If a pesticide dealer manager fails to renew THE CERTIFICATE his-lieense for a period
"of one or more years, THAT PESTICIDE DEALER MANAGER ke must reestablish
eligibility as described in §128.13 (relating to determination of competence).

(c) The CERTIFICATE license for a pesticide dealer manager will expire on December 31%
of each vear.

(d) For currently licensed pesticide dealer locations the requirements for employment of a
pesticide dealer manager CERTIFICATE HOLDER will become effective one year from the
effective date of this section. Initial examination fee will be waived for one year from the date
of promulgation. The requirements for a PESTICIDE dealer manager CERTIFICATE
HOILDER will be immediately effective for pesticide dealer locations licensed on or after the
effective date of this section.

(E) THE PESTICIDE DEALER MANAGER CERTIFICATE IS ONLY VALID WHEN
THE CERTIFICATE HOLDER IS EMPLOYED BY THE LICENSED PESTICIDE
DEALER INDICATED ON THE CERTIFICATE. A NEW CERTIFICATE WILL BE
ISSUED WITHOUT CHARGE IF THE CERTIFICATE HOLDER IS SUBSEQUENTLY
EMPLOYED BY A DIFFERENT LICENSED PESTICIDE DEALER AND HAS NOT LOST
ELIGIBILITY AS SET FORTH IN PARAGRAPHS (B) AND (C) OF THIS SECTION.

§128.13. Determination of competence.

(a) At least one individual at each pesticide dealer location must show competence in the
storage and distribution requirements for restricted USE pesticides . Competence shall be
determined on the basis of a written examination. The examination will include the following:

(1) Safety.

(2) Labeling and label comprehension.

(3) Storage and security.

(4) Spill control.

(5) Transportation.




(6) Pesticide disposal.

(7)_Recognition of pesticide poisoning symptoms and first aid.

(b) An application to take an examination shall be filed along with the appropriate fee
with the Department at least 10-working days prior to the date of the examination..

(c) The examination shall be proctored. Successful completion of the examination will

entitle a person to hold a pesticide dealer managers CERTIFICATE lieense. An opportunity
will be provided to retake an examination if a passing grade has not been achieved.

(d) _The applicant must provide to the proctor proof of personal identification by
presenting a photo identification document issued by an agency of the US government or
affiliated jurisdiction (i.e. state or territory), such as a driver license, valid passport, military
identification card, or an immigration card; or at least two (2) non-photo identification
documents one of which must be a US government issued document bearing the persons
signature, such as a social security card. The other non-photo identification documents must
identify the holder by name and address.

(e) A person may not use reference materials during an examination unless approved by

the Department or its designated agents.

(f) _An application for a new pesticide dealer manager’s CERTIFICATE license will be
accepted throughout the calendar year. A full year’s license fee will be required for a portion
of a vyear, except that the Department may issue a CERTIFICATE Leense for an additional
year when a new application is filed during the last 2 months of the CERTIFICATE license

ycar.

PEST MANAGEMENT CONSULTANTS

§ 128.21. Determination of competence.

A pest management consultant shall prove his competence by passing a written proctored
examination.
' § 128.22. Licensing.

Upon passing a written éxamination and the payment of the annual fee, the Department will
issue a pest management consultant’s license.
§ 128.23. Categories of pest management consultant.

The specialty categories for a pest management consultant will conform with the categories

of commercial and public applicators established under §128.42 (relating to categories of
commercial and public applicators).
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§ 128.24. Recordkeeping.

(a) A pest management consultant shall keep for each instance in which he provides
technical advice, supervision or aid or makes a recommendation to the user of a restricted use
pesticide, the following information:

(1) The name and address of the person for whom this service was provided.

(2) The brand name [and formulation] of the pesticides recommended to be used.
(3) The amount of the pesticides recommended to be used.

(4) The dosage or rate of the pesticides recommended to be used.

(5) The date on which this service was provided.

(b) A record required to be kept under this section shall be maintained for at least 3 years
and shall be made immediately available to the Department upon request or to medical
personnel in an emergency.

PESTICIDE APPLICATION BUSINESSES

§ 128.31. Licensing requirements.

(a) A pesticide application business may not be operated without first obtaining a pesticide
application business license.

(b) The license period shall end on December 31 each year, except that the Department
may issue a license for the following year when an initial license application is filed during
the last 2 months of a licensing year.

(c) A pesticide application business shall prominently display on every vehicle involved in
the pesticide application phase of its business the license number assigned by the Department.
The number shall be in figures at least 3 inches high and shall be located on both sides of the
vehicle at a readily visible location_in a contrasting color.

(d) A licensed business shall notify the Department in writing within 15 days of a change
in information in its application for licensing, or if it is no longer engaged in the application of
pesticides.

(1) A licensed pesticide application business must return to the Department within
15 days the voided applicator certification or register technician card of an emplovee that is
no longer employed by the pesticide application business.

(2) If the certification or registered technician card issued by the Department is not
" - available the pesticide application business must notify the Department in writing within 15
days of the employees termination and provide an explanation of why the card is unavailable
and the last known home address for the individual.
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(e) A business that meets the definition of a commercial applicator as defined in section
4(6)(C) of the act (3 P. S. §111.24(6)(C)) may not apply a pesticide without having a valid
certified applicator physically present at the application site unless all application personnel on

site are valid registered technicians.

(f) If the application business includes aerial applications, the applicant must provide proof

of compliance with the Federal Aviation Administration regulations as described in 14 CFR
Part 137 —Agricultural Aircraft Operations.

§ 128.32. Categories of business licenses.

A commercial or public business shall identify in its application those business categories in
which it desires to operate. A business shall employ for each business category in which it
makes a pesticide application at least one applicator who is certified in a specific applicator
category recognized under the general business category and shall limit its applications to
those applicator categories in which it employs at least one certified applicator. The business
categories are listed in paragraphs (1)—(10). The applicator categories recognized under a
particular business category are listed under that business category.

(1) Category (A)—Agricultural Plant Pest Control.
01 Agronomic Crops
02 Fruits and Nuts
03 Vegetable Crops
05 Forest Pest Control
08 Seed Treatment

(2) Category (B)—Agricultural Animal Pest Control.
04 Agricultural Animals

(3) Category (C)—Ornamental and Turf Pest Control.
06 Ornamental and Shade Trees
07 Lawn and Turf
22 Interior Plantscape

(4) Category (D)—Aquatic Pest Control.
09 Aquatic Pest Control
24 Swimming Pools
26 Sewer Root Control

(5) Category (E)—Right-of-Way Pest Control.
10 Right-of-Way & Weeds

(6). Category (F)—Industrial, Institutional, Structural and Health Related.
11 Household and Health Related
12 Wood Destroying Pests
14 [Industrial Weeds] Reserved
15 Public Health Vertebrate Pest Control
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16 Public Health Invertebrate Pest Control
19 Wood Preservation
23 Park or school Pest Control

(7) Category (G)—Fumigation.
13 Structural Fumigation
20 Commodity and Space Fumigation
21 Soil Fumigation

(8) Category (H)—Demonstration and Research.
18 Demonstration and Research Pest Control

(9) Category (I)—Regulatory.
17 Regulatory Pest Control

(10) Category (J)—Aerial Applicator.
25 Aerial Applicator

§ 128.33. Assignment of work.

A pesticide application business may not [permit] allow an individual to make a pesticide
application in an applicator category in which the individual has not been certified as an
applicator or trained and registered as a technician.

§ 128.34. Financial responsibility.

- (a) The Department will consider a certificate of insurance from an insurer or surety to be
evidence of financial responsibility if the insurer or surety is licensed to do business under
section 7 of the act of January 24, 1966 (P. L. 1509, No. 531) (40 P. S. §1006.7), known as
the Surplus Lines Insurance Law, or otherwise permitted by Federal law or the Insurance
Department to do business in this Commonwealth, if the following conditions are met:

(1) The certificate of insurance includes the name of the insurance company, policy
number, insurance amount, type of coverage afforded and exclusions relating to damage
arising from the use of pesticides and expiration date of the policy.

(2) The minimum comprehensive general liability insurance provided is $100,000
for each occurrence of bodily injury liability and $100,000 for each occurrence of property.
damage liability. A policy may be written with combined hmlts if the limits equal or exceed
the sum of the individual limits.

(3) The certificate indicates coverage for completed operations and includes a
statement indicating that the coverage applies to pesticide application.
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(4) The maximum deductible amount does not exceed [$1,000] $2.500 of the
combined policy limits. If a pesticide application business has not satisfied the deductible
amount in a prior claim, the policy may not contain a deductible amount.

(5) A current certificate of insurance is forwarded to the Department at each
insurance renewal date which sets forth the same information specified in paragraphs (1)—

().

(b) A pesticide application business desiring to qualify as a self-insurer may‘ submita
written proposal of self-insurance to the Department for approval.

(1) The proposal shall include the following:
(i) A master self-insurance and security agreement.

(i1) A balance sheet and income statement which shall reflect the actual financial
condition of the business as of the last complete calendar or fiscal year preceding
the date of the proposal. These documents shall be prepared in accordance with
generally accepted accounting principles and shall be certified by a certified
public accountant.

(2) A business will not be approved as a self-insurer unless it posts certain collateral
with the Department. This paragraph does not apply to government agencies or authorities.

(3) The minimum required security that shall be furnished to the Department is
$500,000. : '

(4) Only the following will be accepted as valid collateral for self-insurance
purposes:

(i) United States currency, including United States Treasury bills, United
States Treasury notes or other negotiable obligations of the United State Government. United
States Savings Bonds are not negotiable. '

(i) Evidence of escrow deposits in Federal or State banks, credit unions or
savings and loan associations if federally insured. Escrow deposits shall be established for the
sole purpose of providing security to meet the duties of a self-insurer.

(iii) Irrevocable letters of credit issued by a bank in this Commonwealth or
another bank as approved by the Department.

(iv) Surety bonds issued by insurers authorized or eligible to do business in
this Commonwealth. '

(v) Bonds or other negotiable obligations issued by a state, subdivision or
instrumentality of a state in the United States, if not in default as to principal or interest.

(vi) Corporate bonds, issued by an entity other than the proposed self-
insurer, rated A or better by Moody’s Bond Record, Moody’s Investors Service, Inc.

(vii) Other security approved upon petition to the Department.
14



(5) The Department will hold the collateral furnished for the benefit of the persons |
to whom the self-insurer is obligated.

(1) The self-insurer shall pay for obligations incurred under the act by assets
readily reduced to liquid assets, such as demand deposits, time deposits, negotiable
instruments and other assets which may be readily reduced to liquid form.

(ii) Ifthe self-insurer is not able to discharge its obligations, the self-insurer -
may petition the Department to release the collateral posted as is necessary to satisfy the '
obligations of the self-insurer.

(iii) If withdrawals from collateral are required, the self-insurer shall replace
the security within 72 hours from the date of withdrawal, to retain its certificate as a self-
insurer.

(6) A self-insurer shall annually furnish to the Department a report of claims
incurred during the preceding calendar year.

; (7) Upon approval by the Department of a self-insurance proposal, a self-insurance
certificate will be issued to the self-insurer. The certificate shall be renewed annually, after
review that the Department deems appropriate. '

(c) If the evidence of financial responsibility furnished by a pesticide application business
no longer complies with this section, the business shall immediately provide other evidence of
financial responsibility which complies with this section. If it fails to do so, the Secretary may
revoke its license.

§ 128.35. Recordkeeping.

(a) A pesticide application business shall keep for every application of a pesticide a record
containing the following information:

(1) The date of application. For a pesticide requiring a reentry time, the date of
application shall include the hour completed. For continuous applications, such as swimming
pools and chemigation, the record shall include start and finish dates and the total amount of
pesticide product(s) used during that time period. For each addition of a pesticide to the
system, an entry to the record shall be required.

(2) The name and address of the customer and the address and location of the
application site if different from the address of the customer.

(3) The brand name [and formulation] of the pesticides used.

(4) The EPA product registration number.

[(4)] (5) The total amount of every pesticide used in pounds, ounces, gallons hters
applied to a treated area.
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[(5)](6) The dosage or rate of application, of every pesticide used.

[(6)] (7) The name(s) and the [certificate] certification or technician’s registration
number [, whichever is applicable,] of each person making or supervising the application.
When applicable the names of non-certified/non-registered persons involved in the

application.

[(7) The EPA product registration number.]

(8) The identification of the application site, including the specific field or land area
and the crop and size of the area treated for pesticides used in the production of an agricultural
commodity.

(b) When a restricted use pesticide is used in the production of an agricultural commodity,
a copy of the record required under this section shall be provided by the application busmess
to the customer within 30 days of the pesticide application.

(c) Pesticide produpt and application information shall be made immediately available to
medical personnel in an emergency.

(d) A pesticide application record must be completed in written or printable form no later
than 24 hours after the application date and made immediately available to the Department

upon request.

| [(©)] (&) A record required to be kept under this section shall be maintained for at least 3
years [and shall be made immediately available to the Department upon request or to medical
personnel in an emergency].

COMMERCIAL AND PUBLIC APPLICATIONS
§ 128.41. Requirenients for certification.

(a) A personis deemed to be a commercial or public applicator and required to be certified
if one or more of the following criteria are met:

(1) A person[, whether or not he is a private applicator with respect to some uses, ]
who applies or supervises the application of a pesticide on an easement or on the property or
premises of another [, including an easement] (other than their employer). This includes the
use of a pesticide exempted from federal registration (relating to §128.91 EPA approval

required).

(2) A person who applies or supervises the use of a restricted use pesticide on
property owned by him or his employer when not applied for the purpose of producing an
agricultural product.

(3) A person who applies or supervises the application of a pesticide to the
following locations or who is involved in the following types of application:
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(1) Fumigation—Includes a person who uses fumigants except a person who
meets the definition of a private applicator.

(ii) Golf courses—Includes a person who uses pesticides in the
establishment and maintenance of a golf course.

(iii) Public and private parks—Includes a person who uses a pesticide in a
recreational or campground area of a public or private park.

(iv) Educational and research institutions—Includes a person employed by
. apublic or private educational and research facility that uses pesticides in its educational or
research programs.

) Playgrbunds and athletic fields—Includes a person who applies a
pesticide to a public playground or an athletic field.

(vi) Apartment dwellings—Includes an owner of an apartment building or
an employee of an owner who applies a pesticide other than a disinfectant to an apartment
structure of four or more units. Commercial certification is not required if the owner or
employee resides in the apartment structure and applies general use pesticides to the unit in
which he resides.

" (vii) Schools—Includes a person who uses a pesticide on school property,
except for the use of disinfectants and sanitizers within the school building.

(viil)) Swimming pools——lncludes a person who uses a pesticide in the care
and maintenance of swimming pools or water recreation facilities associated with a public or
private park, excluding lakes, ponds, rivers or streams. '

(b) The following are exceptions to subsection (a)(3)(viii):

(1) Disinfectants and sanitizers not used for water treatment.

(2) The use of general use pesticides [by an owner or resident] in the 'care and
maintenance of a swimming pool at a private single-family residence.

(3) The use of a general use pesticide by an owner or employee in the care or
maintenance of a swimming pool used solely as a therapeutic swimming pool..

§ 128.42. Categories of commercial and public applicators.

A commercial or public applicator applying or supervising the application of a pesticide
shall be certified in one or more of the following applicator categories:

(1) Agronomic crops—The use of a pesticide in the production of an agricultural
crop, including tobacco, grain, soybeans and forages and the application of a pesticide to
noncrop agricultural land.
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2) Fruits and nuts—The use of a pesticide in the production of tree fruits, nuts and
berries.

, (3) Vegetable crops—The use of a pesticide in the production of vegetables,
including, tomatoes, cabbage and celery.

(4) Agricultural animals—The use of a pesticide on animals, including beef cattle,
dairy cattle, swine, sheep, horses, goats, poultry or other livestock and to premises where

" these animals are confined.

(5) Forest pest control—The use of a pesticide in a forest, forest nursery or forest
seed producing area.

~ (6) Ornamental and shade trees—The use of a pesticide in the maintenance of an
ornamental tree, shrub, flower or other ornamental.

" (7) Lawn and turf—The use of a pesticide in the maintenance or production of lawn
-and turf.

(8) Seed treatment—The use of a pesticide on seed.

(9) Aquatic pest control—The use of a pesticide on standing or i'unning water,
excluding the use of a pesticide in a public health-related activity described in paragraph (16).

(10) Right-of-way & weeds —The use of a pesticide to maintain a public road, an
electrical power line, a pipeline, a railway right-of-way or a similar type of area or to control
vegetation around a structure, such as an oil tank, utility sub stations, an industrial railway
siding, an airport, a parking lot, a fence or an industrial building or for the control of an
invasive weed species in other areas. '

(11) Household and health related—The use of a pesticide in, on or around a food
handling establishment, a human or nonagricultural animal dwelling, an institution such as a
school or hospital, an industrial establishment, a warehouse, a grain elevator and other types
of structures whether public or private. The application of a pesticide to protect a stored,
processed or manufactured product is also included. The use of a [fumigant, except where
applied out of doors to a rodent burrow which does not lead into a dwelling or other structure,
and except in the case of termite or other structural pest control is included. The treatment of
an emergence crevice, an ant runway or a surface to control carpenter bees or the surface
application of a pesticide to a wooden box, furniture or lumber is included.] rodenticide or
avicide is permitted in this category. The use of a pesticide in outdoor perimeter treatments to .
control pests, which may infest the structure, is included.

(12) Wood destroying pests—The use of a pesticide to control or prevent termites,
powder post beetles or other wood destroying pests infesting a residence, school, hospital,
store, warehouse or other structures or structural components, including wooden objects
contained in or associated with the structure and [an] the area adjacent to those structures.

(13) Structural fumigation—The use of a fumigant in or to a structure for the cohtrol
of pests affecting the structure or its fixtures or inhabitants.
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(14) [Industrial weeds — The use of a pesticide to control vegetation around a
structure, such as an oil tank, an industrial railway siding, an airport runway, a parking lot, a
fence or an industrial building.] Reserved

(15) Public health vertebrate pest control—The use of a pesticide to manage and
control a vertebrate pest such as rodents or birds, affecting public health.

(16) Public health invertebrate pest control—The use of a pesticide to manage and
control an invertebrate pest affecting public health.

(17) Regulatory pest control—The use of a pesticide to control an organism
designated by the Commonwealth or the Federal government to be a pest requiring regulatory
restrictions or control procedures to protect man or the environment.

(18) Demonstration and research pest control—The use of a pesticide to
demonstrate to the public the proper method of application for a pesticide and the use of a
pesticide in research such as that undertaken by an extension specialist, county agent or
vocational agriculture teacher.

(19) Wood preservation—The use of a pesticide in wood impregnation to control or
prevent fungi, insects, bacteria, marine borers and other wood destroying pests and includes
pole treating or restoration and the use of a fumigant for in-place treatment of utility poles.

(20) Commodity and space fumigation—The use of a fumigant in or to a structure,
trailer, railcar, onboard ship, or in any type of fumigation chamber, such as under a tarpaulin
for the control of pests in stored or in-transit commodities.

(21) Soil fumigation—The application of a fumigant to a soil environment.

(22) Interior plantscape—The use of a pesticide to control plant pests when the soil
or plant to be treated is located within an enclosed structure.

. (23) Park or school pest control—The use of a pesticide ina campground or
recreational area of a public or private park or on school property.

(24) Swimming pools—The use of a pesticide in the care and maintenance of
swimming pools.

(25) Aerial applicator—The use of a pesticide applied by aircraft to any crop or land
area. Applicators in this category shall comply with § [128.83] 128.85 (relating to ornamental
or turf application) when making ornamental or turf applications. .

(26) Sewer Root Control—The use of a pesticide to control vegetative growth in
public and private sewage collection and distribution lines.

§ 128.43. Determination of competence.
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(a) For each of the categories listed in §128.42 (relating to categories of commercial and
public applicators), competence in the use and handling of pesticides shall be determined on
the basis of a written examination. The examination will include the following:

(1) Areas of knowledge and competence set forth at section 16.1 of the act (3 P. S.
§111.36a).

(i) Identification of pests to be controlled and the damages caused by such pests.

(ii) The appropriate control measures to be used, including pesticides.

(iii) The hazards that may be involved in applying pesticides, so as to protect
people and the environment. ‘

(iv)_The proper use of pesticide apblication equipment. including calibration and
dosage calculations.

(v) Protective clothing and respiratory equipment required during application and
handling of pesticides.

vi) General precautions to be followed in cleaning and maintaining equipment
used.

(vii) Transportation, storage, security, and disposal of pesticides.

(viii) Applicable Federal and State pesticide laws and regulations.

(2) Safety.
(3) Labeling and label comprehension.
(b) An examination for certification will consist of two parts:

(1) One part of the examination, the core area, will be based on general information
required of commercial and public applicators.

(2) The second part of the examination will be based on information related to the
specific categories of commercial and public applicators.

(c) An examination shall be proctored. [A person may use approved reference sources
during an examination.]The applicant must provide to the proctor proof of personal
identification by presenting a photo identification document issued by an agency of the US
government or affiliated jurisdiction (i.e. state or territory), such as a driver license, valid
passport, military identification card, or an immigration card; or at least two (2) non-photo
identification documents one of which must be a US government issued document bearing the
persons signature, such as a social security card. The other non-photo identification documents
must identify the holder by name and address. Only reference materials approved by the
Department may be used during the examination. Successful completion of the core area and,
- successful completion of part two of the examination in a specific category will entitle a
person to certification in that category. A person desiring certification for additional categories
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will be required to be examined for each additional category. An opportunity will be provided
to retake an examination when a passing grade has not been achieved.

(d) Ifaperson successfully completes only one part of the two-part examination,
successful completion of the remaining part of the examination shall be obtained within [180-
calendar days] one year from the date the initial part of the examination was successfully
- completed. '

(e) An application to take an examination shall be filed along with the appropriate fee with
the Department [within] at least 10-working days prior to the date of the examination.

(f) A person may not use a reference source during an examination unless approved by the
Department or its designated agents.

§ 128.44. Eligibility.

. (a) A person is eligible for certification upon reaching the age of eighteen (18) and
fulfilling the requirements under §§128.41—128.43 (relating to requirements for certification;
categories of commercial and public applicators; and determination of competence). In -
addition to the requirements for a commercial applicator’s certification, an aerial applicator
shall have a current commercial agricultural aircraft operator’s certificate issued by the
Federal Aviation Administration [under] or show evidence of compliance with 14 CFR [§
137.19(a) (relating to certification requirements)] Part 137 Agricultural Aircraft Operations.

. (b) Within 12 months of becoming eligible to be certified as a commercial applicator, a

person shall file with the Department an application for certification. A person who fails to
file an application within this 12-month period will lose certification eligibility and shall again
establish eligibility in accordance with §§128.41-—128.43 (relating to requirements for
certification; categories of commercial and public applicators; and determination of
competence). An application for initial certification will be accepted from an eligible person
throughout the year. A certificate shall expire on September 30 following the date of
application, except that the Department may issue a certificate for an additional year when an
application is initially filed during the last 2 months of the certification year.

(c) Once a certification has expired, no fuﬂher use of pesticides as allowed by the
certification will be permitted. Eligibility for certification shall remain under subsection (b).

(d) If a person allows his certification to expire in the triennial year in which recertification
credits are due, recertification shall require completion of delinquent recertification credits as
described in §128.45 (relating to recertification) and satisfaction of the requirements for
eligibility of subsection (b).

(e) If a person fails to complete delinquent recertification credits within 1 year from the
triennial certification expiration date or fails to renew their certification for any reason during
that time period, the person is required to reestablish their eligibility by meeting the
requirements of § §128.3, 128.43 and 128.44 (relating to fees; determination of competence;
and eligibility). :
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'§ 128.45. Recertification.

(a) Atintervals of 3 years, a certified commercial or public applicator shall provide
evidence of having received current update training in technology relating to pesticides in the
specific categories in which he is certified to maintain certification. Training will be divided
into core and category specific areas as follows:

(1) Core.
(i) Safety and health.
(ii) Labeling and label comprehension.
(iii) Environmental protection.
(iv) Equipment use, calibration and dosage calculations.
(v) Protective clothing and respirator equipment.
(vi) Cleaning and maintaining equipment.
(vil) Transportation, storage, security and disposal.
(viii) Applicable State and Federal laws.

(2) Category specific.
(i) Identification of pests.
(i) Appropriate control measures.
(iii) Integrated pest management.

(b) Recertification credits will be given on the basis of attendance at [meetings] courses or
other appropriate training approved by the Department. Training will be evaluated by the
Department and assigned credits. A person is required to meet the credit requirements in the
“‘Pennsylvania State Plan for Certification of Pesticide Applicators.”’ This plan has been filed
with and approved by the EPA in accordance with the Federal Insecticide, Fungicide, and
Rodenticide Act (7 U.S.C.A. §§136—136y). Records of training will be maintained by the
Department and a yearly statement will be sent to each certified commercial or public

.applicator describing credits obtained and credits due to meet recertification standards.

(¢) Training will be approved based on the folldwing criteria:

(1) Training shall be conducted or sponsored by an educational institution, an
individual, an association, a business or a governmental agency.

(2) Training shall be approved for recertification credits at the rate of 1 credit per 30
minutes of applicable instruction, exclusive of coffee breaks, lunches, visits to exhibits, and -
the like.

(3) Sponsors of recertification training shall submit a written request for course
approval to the Department’s regional office for the region in which the meeting will be held.
A request to approve out-of-State training shall be submitted to the Department of
Agriculture, Bureau of Plant Industry, [Agronomic Services] Health and Safety Division,
2301 North Cameron Street, Hamsburg, Pennsylvania 17110-9408. A request shall be
submitted at least 15 working days prior to the training date.

(4) A request for training approval shall include the following information:
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(i) The name, address, and phone number of the contact person who is
coordinating the meeting.

(i1) The specific location of the meeting.
(iii) The date and time of the meeting.

(iv) A listing of the [speakers] ;trainers; subject matter and time allotted to ™~

each subject. . _
(v)_The trainer must have at least 3 vears experience as a certified applicator

in the appropriate category or has submitted documentation of other qualifications to serve
as a trainer such as educational background.

[(v)] (vi) A statement of whether the meeting is opened to the public and if
there is a charge to attend.

(5) Statements made in a request to approve training shall be supported by oath or
affirmation or made subject to the penalties of 18 Pa.C.S. §4904 (relating to unsworn
falsification to authormes)

(6) Credits will be assigned to each training meeting based upon the subjects
covered and the amount of time expended on each subject.

(7) If an employee of the Department is unable to monitor the training, the meeting
coordinator is responsible for authenticating attendance and shall compile an approved list of
Pennsylvania certified applicators in attendance. The lists shall be returned to the Department
within 10-working days following the meeting date and shall include the name of each
individual attending and his applicator’s certificate number.

(8) Credits assigned may be modified if either the content or tlme of the actual
meeting differs from the original written request for approval.

(9) Falsification by a pesticide business or other course sponsor of information
required under this subsection may result in a warning, a fine, suspension and the withdrawal
of course approvals as set forth in §128.45 (relating to recertification).

(10) A person shall not falsify their attendance or that of another person’s
attendance at a recertification meeting. Falsification of attendance at a recertification course
by a person may result in a warning, a fine or suspension or revocation of the applicator's

certification and require recertification as required in §128.61 (relating to determination of

- competence) and §128.3 (relating to fees).

PESTICIDE APPLICATION TECHNICIANS

§ 128.51. Training program.

(a) A pesticide application technician shall 6btain instruction in, and possess adequate
knowledge of, the proper use and handling of pesticides. The training program shall include:
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(1) Those areas of knowledge described in section 16.2 of the act (3 P. S. §111.36b).

(1) Identification of pests relative to job responsibility.

(i1) The proper use of pesticides and use of application equlpment including
calibration and maintenance equipment used on the job.

(iii) Protective clothing and respiratory equmment required during the
application and handling of pesticides.

(iv) Transportation and disposal of pesticides used in and around the

workplace.

(v) Applicable State and Federal regulations as they affect the work
assignments.

(2) Spill handling.
(3) Human health and environmental effects.

(4) Safety and security.

(b) The technician training program shall include a sufficient level of on-the-job training to
allow the technician to competently perform the functions associated with an application of
pesticides in which the technician is anticipated to be involved.

(c) A technician is not permitted to make a pesticide application using techmques
pesticides or equipment not included in his training.

(d) A technician shall undergo annual training to assure that his knowledge is adequate for
“satisfactory completion of his work related duties.

(e) A certified applicator with at least 1 year’s experience in the categories in which the
technician is to be trained shall be responsible for administering the training program. This
person shall develop a training program which includes the appropriate level of training
needed by the technician to satisfactorily complete work related duties subject to disapproval
by the Department.

§ 128.52. Registration.

(a) A business shall submit to the Department [by first class mail, postage prepaid, on a
form provided by the Department,] a list of persons it intends to register as technicians. The
postmarked date or date of receipt will indicate the beginning of a training period to consist of
at least 30 calendar days of training.

(b) At the completion of training, the business shall file with the Department an application
to register the technician. The application shall be signed by the certified applicator
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responsible for administering the training program and the technician verifying satisfactory
completion of the training program. The annual registration fee shall be submitted with the
application.

(c) A registration expires on February 28 each year.

(d) An application for a new registration will be accepted throughout the calendar year. A
full year’s registration fee will be required for a portion of a year, except that the Department
may issue a registration for an additional year when an application is initially filed during the
last 2 months of the registration year.

(¢) A pesticide application business shall register a technician annually with the
Department and shall submit evidence of training, as required by the Department, in addition
to the registration fee. '

(f) A technician’s registration may not be transferred from one business to another.

(2) A technician must be at least sixteen (16) years of age at the time of application for
registration. '

§ 128.53. Recordkeeping.

(a) A pesticide application business employing a technician shall keep records of training
provided to meet the requirements of §128.51 (relating to training program).

(b) The pesticide application business must keep as part of its records prbof of personal
identification FOR. ALL TECHNICIANS by retaining copies of a photo identification
document issued by an agency of the US sovernment or affiliated jurisdiction (i.e. state or

territory), such as a driver’S license, valid passport, military identification card, or an

immigration card; or at least two (2) non-photo identification documents one of which must
be a US government issued document bearing the persons signature, such as a social security
card. The other non-photo identification documents must identify the holder by name and
address. ALL COPIES OF IDENTIFICATION DOCUMENTS MUST BE SECURED IN
SUCH A MANNER TO PREVENT IDENTITY THEFT OR UNAUTHORIZED ACCESS.

[(0)] (c) A record required to be kept under this section shall be maintained for at least 3
years and must be completed in written or printable form no later than 24 hours after the
training and shall be made immediately available to the Department upon request.

PRIVATE APPLICATORS

§ 128.61. Determination of coinpetence.

(a) Competency in the use and handling of restricted use pesticides by a private applicator
will be determined on the basis of a proctored written examination. The examination will
include the following:
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(1) Areas of knowledge described at section 17.2 of the act (3 P. S. §111.37b).
(1) Labeling and label comprehension.
(i) Safety and health.
(iii) Environmental protection.
(iv) Pests.
(v) Pesticides.
(vi) Integrated pest management.
(vii) Equipment.
(viii) Application techniques and technology.
(ix) Laws and regulations.

(2) Transportation, storage, security and disposal.

(b) An opportunity will be provided to retake an examination if a passing grade has not
been achieved.

(c) Only reference materials approved by the Department may be used during the
examination.

(d) The applicant must provide to the proctor proof of personal identification by
presenting a photo identification document issued by an agency of the US government or
affiliated jurisdiction (i.e. state or territory), such as a driver license, valid passport, military
identification card, or an immigration card; or at least two (2) non-photo identification
documents one of which must be a US government issued document bearing the persons
signature, such as a social security card. The other non-photo identification documents must
identify the holder by name and address. "

§ 128.62. Eligibility.

(a) A private épplicator will be eligible for a permit upon reaching the age of sixteen (16)
and fulfilling the requirements of §128.61 (relating to determination of competence) and
subsection (b). ' '

(b) Within 1 year of fulfilling the requirements of §128.61(relating to determination of
competence), a private applicator shall file with the Department an application for a permit
accompanied by the appropriate fee. A person who fails to file within this 1 year period shall
again establish eligibility under §128.61 (relating to determination of competence).

(c) A private applicator will be issued a numbered permit which shall be used by the
applicator when purchasing a restricted use pesticide.

(d) _A private applicator with an expired permit shall not make an application of a
restricted use pesticide (unless the individual is working under the direct supervision of a
certified applicator).

§ 128.63. Recertification.
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(a) Atintervals of 3 years, a private applicator shall have accumulated credits as a result
of having received update training approved by the Department in technology relating to the
proper and safe use of pesticides to continue as a permitted private pesticide applicator.
Training will be divided into core and category specific areas as specified in §128.45(a)
(relating to recertification).

(1) Core.
(i) Safety and health.

(ii) Labeling and label comprehension.

(iii) Environmental protection.

(iv) Equipment use, calibration and dosage calculations.
(v) Protective clothing and respirator equipment.

(vi) Cleaning and maintaining equipment.

(vii) Transportation, storage, security, and disposal.
(viii) Applicable State and Federal laws.

(2) _Category specific.
(1) Identification of pests.
(ii) Appropriate control measures.
(iii) Integrated pest management.

(b) Recertification credits will be given on the basis of attendance at meetings or other
appropriate training approved by the Department. Training will be evaluated by the
Department and assigned credits. A person is required to meet the credit requirements in the
Pennsylvania State Plan for Certification of Pesticide Applicators. This plan has been filed
with and approved by the EPA under the Federal Insecticide, Fungicide, and Rodenticide Act
(7 U.S.C.A. § §136—136y). Records of training will be maintained by the Department and a
yearly statement will be sent to each private applicator describing credits obtained and credits
due to meet recertification standards. Training will be approved as described under §128.45(c)
(relating to recertification). ' ’

(c) If a private applicator fails to renew his permit by the date of expiration, renewal
requires the following:
(1) Completion of due recertification credits as described in subsections (a) and (b).

(2) Completion of the examination requirements as described in § §128.3, 128.61
and 128.62 (relating to fees; determination of competence; and eligibility) by the applicator if
the due recertification credits are not completed within 1 year from the expiration date of the
permit or the permit is expired for more than one year for any reason.

(d) Falsification by a pesticide business or other course sponsor of information required
under this subsection may result in a warning, fine and suspension or the withdrawal of course
approvals as set forth in §128.45 (relating to recertification) and this section.

(e)__A person shall not falsify their attendance or that of another person’s attendance at a
recertification meeting. Falsification of attendance at a recertification course by a person may
result in a warning, fine or suspension or revocation of the applicator's certification and
require recertification as required in §128.61 (relating to determination of competence).
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§ 128.64. Fumigation by a private applicator.

(a) A private applicator must hold a permit in the proper fumigation category in order to
purchase or attempt to purchase or use a restricted use fumigant product.

[(a)] (b) In addition to the requirements in §128.61 (relating to determination of
competence), a private applicator using [structural,] commodity and space, or soil fumigants
shall demonstrate competence in the proper and safe use of these pesticides. Competency
shall be demonstrated by passing a proctored written examination specifically relating to each
type of fumigant the applicator intends to use. Only reference materials approved by the
Department may be used during the examination. The applicant must provide to the proctor
proof of personal identification by presenting a photo identification document issued by an
agency of the US government or affiliated jurisdiction (i.e. state or territory), such as a driver
license, valid passport, military identification card, or an immigration card: or at least two (2)
non-photo identification documents one of which must be a US government issued document
bearing the persons signature, such as a social security card. The other non-photo
identification documents must identify the holder by name and address.

[(b)] (c) A special permit will be issued, relating to fumigation, and will be valid for a 3-
year period. A fee will not be charged for this special permit. A special permit will not be
issued for the use of a fumigant unless the applicant has a private applicator’s permit.

[(©)](d) Recertification requirements shall be met through attendance at approved meetings
and shall consist of at least two credits of category specific education relating to the
appropriate area of fumigation in which the applicator is certified. The credits obtained by a
private applicator to meet the requirements of this subsection may also be used to meet the
requirements of §128.63 (relating to recertification).

§ 128.65. Recordkeeping.

(a) A private applicator shall keep for each application of a restricted use pesticide a record
containing the following information:

(1) The date of application. For a restricted use pesticide requiring a reentry time,
the date of application shall include the hour completed.

(2) The place of application including the name and address of the farm and the
specific field or land area and the crop treated.

(3) The size of the area treated.

[(3)] (4) The brand name [and formulation] of every restricted use pesticide used.

(5) The EPA product registration number.

[(4)] (6) The total amount of every restricted use pesticide used in pounds, ounces,
gallons, liters, applied to a treated area.
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[(5)] (7) The dosage or rate of application, of every restricted use pesticide used.

[(6)] (8) The names and [, when applicable,] the permit or certification numbers of
the persons making or supervising the application. When applicable the name(s) of the non-
certified applicator(s) acting, under the direct supervision of the private applicator, shall be
recorded.

[(7) The EPA product registration number]
[(8) The size of the area treated.]
(b) A record required to be kept under this section shall be maintained for at least 3 years
[and shall be made immediately available to the Department upon request or immediately

available to medical personnel in an emergency].

(¢) Pesticide product and application information shall be made immediately available to
medical personnel in an emergency.

(d) A restricted use pesticide application record must be completed in written or printable

form no later than 24 hours after the application date and made immediately available to the
Department upon request.

RECIPROCITY
§ 128.71. General.

A person who is not a resident of this Commonwealth, but who has a valid license,
certificate or permit from another state, may obtain an appropriate Pennsylvania license,
certificate or permit if the state in which he is licensed has a reciprocal agreement with the
. Commonwealth under section 22 of the act (3 P. S. §111.42). A license, certificate or permit
shall be issued under this section only for the initial period of issuance for that eligible

category.

§ 128.72. Procedure.

A person desiring a license under §128.71 (relating to general) shall submit to the
Department a properly completed application, the appropriate fee and evidence of financial
responsibility as required along with a copy of the person’s current license, certificate or
permit, proof of having reached the minimum age of eighteen (18), out-of-state residency and
proof of personal identification by presenting a photo identification document issued by an
agency of the US government or affiliated jurisdiction (i.e. state or territory), such as a driver
license, valid passport, military identification card. or an immigration card; or at least two (2)
non-photo identification documents one of which must be a US government issued document
bearing the persons signature, such as a social security card. The other non-photo
identification documents must identify the holder by name and address.
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Subchapter C. PRIOR NOTIFICATION

Sec. -

128.81 Right-of-way application. 4

128.82 Nonagricultural specific site application.
[128.83. Ornamental or turf application]

128.83 Agricultural application.

128.84 Nonagricultural area-wide application.
[128.85 Agricultural application.] :
128.85. Ornamental or turf application notification
128.86. [Constructive notification.] Reserved.

128.87 [Prior notification by certified mail.] Reserved.
128.88 Recordkeeping for prior notification.
[128.89. Notification request.]

§ 128.81. Right-of-way application.

(a) Prior notification required. A commercial/public applicator may not apply a restricted
use pesticide to a right-of-way without first giving prior notification in the form of a notice
published in two newspapers of general circulation in the affected area.

(b) Alternative form of notification. In lieu of the notification requirements described in
subsection (a), an applicator may give prior notification [orally or by certified mail to every]
by constructive notification to a person residing in [a] every dwelling unit on land contiguous
to the restricted use pesticide application site. [This subsection does not apply to an aerial
application of a restricted use pesticide.]

(c) Additional information.

(1) Atleast 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the application site may request additional information from
the [person designated to receive requests for additional information] pesticide application
business. Upon the request, the [applicator] pesticide application business shall make
constructive notification and provide the following additional information at least 12 hours
prior to the time of application:

(i) The proposed date and time of the application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.

(2) Upon written request the [designated person] pesticide application. business
shall within 10 days of receiving a request under this subsection provide a copy of the label
for every restricted use pesticide used or to be used.

(d) Exceptions. The following types of ground application do not require prior notification:
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(1) Injections internal to utility poles and trees.

(2) Ground line applications to utility poles.

§ 128.82. Nonagricultural specific site application.

(a) Prior notification required. A commercial/public applicator may not make a specific
site application of a restricted use pesticide without first giving prior notification [orally or by -
certified mail to every] by constructive notification to a person residing in [a] every dwelhng
unit on land contiguous to the application site.

(b) Additional information.

(1) [Upon request made by a person entitled to notice at] At least 7 days prior to the
proposed application date [to the person designated to receive requests for additional
information, the applicator shall], a person residing in a dwelling on land contiguous to the
application site may request additional information from the pesticide application business.
Upon the request, the pesticide application business shall make constructive notification and
provide the following additional information at least 12 hours prior to the time of application.

(i) The proposed date and time of application.

(i) The brand name of every restricted use pesticide to be applied 1nclud1ng the
EPA registration number.

(2) Upon written request the [designated person] pesticide application business shall
within 10 days of receiving a request under this subsection provide a copy of the label for
every restricted use pesticide used or to be used.

(¢c) Exceptions. The following types of application do not require prior notification:
(1) An application of a restricted use pesticide within a detached structure.
(2) An application of a restricted usé‘pesticide where applied directly below the soil
surface, except where a well or spring is located within 25 feet of the application site or where

a soil fumigant is used.

(3) An application of a restricted use pesticide in a tamper resistant bait tray or
placed in a rodent burrow which is inaccessible to children or pets.

(4)_An application of a restricted use pesticide that is injected into trees or utility
poles. '

[§ 128.83. Ornamental or turf ‘applicati(.)n.

(a) Notification.
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(1). A pesticide business that meets the definitions of category 06 (ornamental and
shade trees) or 07 (lawn and turf) of §128.42 (relating to categories of commercial and public
applicators) regarding general use pesticides shall at least 12 hours prior to the time of
application provide every person residing in a dwelling on land contiguous to the application
site with the following information:

(1) The proposed date and time of application.

(i) The brand name of every pesticide to be applied including the EPA registration
number. ‘

(2) Within 10 days of receiving a request , the pesticide application business shall
provide a copy of the label for every pesticide to be used.

(b) Exceptions.- A person is not entitled to notification under subsection (a) unless the
person makes a written request at least 7 days prior to the proposed date of application.

(c) Premises sharing mutual border. The request described in subsection (b) shall list By

street address premises which share a mutual border with the premises owned by the person
making the request. ]

' S 128.83. Agricultural application.

(a) Prior notification required. A commercial/public applicator may not apply a restricted
use pesticide for an agricultural purpose without first giving prior notification in the form of a
notice published in two newspapers of general circulation in the affected area.

() Additional information.

(1) Atleast 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the restricted use pesticide application site may request
additional information from [a person designated to receive requests for additional
information] the pesticide application business . Upon the request, the [applicator] pesticide -
application business shall make constructive notification at least 12 hours prior to the time of
application, provide the following additional information:

(1) The proposed date and time of application.

(i) The brand name of every restrieted use pestlclde to be applied including the
EPA registration number.

( iii) The business name, address, and phone number.

‘ (2) The person making a request under this subsection shall identify in his request
the name and address of every person operating agricultural land which shares a common
border with property resided on by the person making the request.
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[(2)](3) [Within] Upon written request, the pesticide application business shall,
within 10 days of receiving a request under this subsection, [the designated person shall]
provide a copy of the label for every restricted use pesticide used or to be used.

[ (3) The person making a request under this subsection shall identify in his request
the name and address of every person operating agricultural land which shares a common
border with property owned by the person making the request.]

(c) Alternate forms of notification.

[(c)Use of placards.] (1) Inlieu of requirements contained in subsection[s] (a)
[and (b), an applicator] a pesticide application business may give [prior notification orally or
by certified mail] constructive notification to [every] a person residing in [a] every dwelling
unit on land contiguous to the restricted use pesticide application site [or may post placards
around the application site] at least 18 hours prior to the time of application.[If the applicator
uses placards, the placards shall contain the information required by this section for prior
notification.] The pesticide application business shall provide the proposed date and location
of the application, the brand name of every restricted use pesticide to be applied including the
EPA registration number and the business name, address, and phone number.

(2) Inlieu of requirements contained in subsection (a), an applicator may post
placards at usual points of entry to the application site and at the borders with adjoining
properties owners at least 18 hours prior to the time of application. This placard must remain
posted until the conclusion of any restricted reentry time listed on the pesticide label. The
placards must be at least 81/2 inches by 11 inches in size and be printed with the following
words; ”"Public Notice of Pesticide Application” and contain the pesticide application
business’s name, address, phone number and the brand name of every restricted use
pesticide to be applied including the EPA registration number.

(d) Exceptions. An application of a restricted use pesticide does not require prior
notification where applied directly below the soil surface, except where a well or spring is
located within 25 feet of the application site or a soil fumigant is used.

§ 128.84. Nonagricultural area-wide applicaﬁon.

(a) Prior notification required. A commercial/public applicator may not make an area-
wide application of a restricted use pesticide without first giving prior notification in the form
of a notice published in two newspapers of general circulation in the affected area.

(b) Additional information.

(1) Atleast 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the application site may request additional information from [a
person designated to receive requests for additional information] the pesticide application
business. Upon the request, the [applicator] pesticide application business shall make
constructive notification and provide the following information at least 12 hours prior to the
time of application.
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(1) The proposed date and time of application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.

(iii) The business name, address, and phone number.

2) [Within] Upon written request, the pesticide application business shall within 10
days of receiving a request under this subsection, [the designated person shall] prov1de a
copy of the label for every restricted use pesticide used or to be used

§ 128.85. Ornamental or turf application notification.

(a) Notification.

[(1). A pesticide business that meets the definitions of category 06 (ornamental and
shade trees) or 07 (lawn and turf) of §128.42 (relating to categories of commercial and public
applicators) regarding general use pesticides shall at least 12 hours prior to the time of
application provide every person residing in a dwelling on land contiguous to the application
site with the following information:

(i) The proposed date and time of application.
(i1) The brand name of every pesticide to be apphed mcludmg the EPA
registration number. ]

(1) Aperson Y

busmess—feﬁae&ﬁeaﬁe&eﬁees&eﬂ&aﬁaheaaeﬁs—by—thatbusmess— WHO WISHES TO BE

NOTIFIED OF FUTURE PESTICIDE APPLICATIONS TO LAWN, TURF,
ORNAMENTAL OR SHADE TREES ON NEIGHBORING PROPERTY MUST SUBMIT
A WRITTEN REQUEST TO THE LICENSED PESTICIDE APPLICATION BUSINESS
THAT WILL BE MAKING THE PESTICIDE APPLICATION. THIS NOTIFICATION IS
LIMITED TO APPLICATIONS MADE BY PESTICIDE APPLICATION BUSINESSES
OPERATING UNDER PESTICIDE APPLICATOR CATEGORY 06 (RELATING TO
ORNAMENTAL AND SHADE TREES) OR 07 (LAWN AND TURF) AS DESCRIBED IN
§128.42 AND LIMITED TO NEIGHBORING PROPERTY SHARING A MUTUAL
PROPERTY BORDER WITHIN 100 FEET OF THE PESTICIDE APPLICATION SITE.

(1) This written reguesf for notification is-limited to-and must list-by
PROVIDE TI—IE NEIGHBORING PROPERTY owners’ name and street address ofthe

EACH NEIGHBORING PROPERTY WHERE A PESTICIDE APPLICATION MAY

OCCUR AND NOTIFICATION IS DESIRED.

(ii) The netification requirement TO NOTIFY becomes effective seven (7)
days following receipt of the request by the pesticide application business.
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(2) Upon receiving a written request FOR NOTIFICATION at least 7 days prior to
the application date, a pesticide APPLICATION business makinslawn-turfornamental-or
shade-tree-applications shall make constructive notification TO THE REQUESTER ef
applications-on-contiguous-lands at least 12 hours prior to the application AND PROVIDE
providing the following information.

(i) _The proposed date and time of application.

(i) The brand name of every pesticide to be applied including the EPA
registration number.

(iii) The business name, address, and phone number.

[(2)] (3) [Within] If specifically requested in writing, the pesticide application _
business shall within 10 days of receiving a request [, the pesticide application business shall]
provide a copy of the label(s) for every pesticide used or to be used.

(b) A request for notification made under this subchapter shall expire on December 31 in
the vear in which it is made.

(c)__The pesticide application business shall keep records of all requests for notification and
records of notifications made for a period of 3 years.

[(D)] (d) Exceptions.- [A person is not entitled to notification under subsection (a) unless
the person makes a written request at least 7 days prior to the proposed date of application. ]
An application of a pesticide to a tree by means of injection is not subject to notification.

[(c) Premises sharing mutual border. The request described in subsection (b) shall list by
street address premises which share a mutual border with the premises owned by the person
making the request].

[§ 128.85. Agricultural application.

(a) Prior notification required. A commercial/public applicator may not apply a restricted
use pesticide for an agricultural purpose without first giving prior notification in the form of a
notice published in two newspapers of general circulation in the affected area.

(b) Additional information.

(1) At least 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the restricted use pesticide application site may request
additional information from a person designated to receive requests for additional
information. Upon the request, the applicator shall at least 12 hours prior to the time of
application, provide the following additional information:

() The proposed date and time of application.

(ii)) The brand name of every restricted use pesticide to be applied including the
EPA reglstratlon number.
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(2) Within 10 days of receiving a request under this subsection, the designated
person shall provide a copy of the label for every restricted use pesticide to be used.

(3) The person méking a request under this subsection shall identify in his request
the name and address of every person operating agricultural land which shares a common
border with property owned by the person making the request.

(¢c) Use of placards. In lieu of requirements contained in subsections (a) and (b), an
applicator may give prior notification orally or by certified mail to person residing in a
dwelling on land contiguous to the restricted use pesticide application site or may post
placards around the application site at least 18 hours prior to the time of application. If the
applicator uses placards, the placards shall contain the information required by this section for
prior notification.

(d) Exceptions. An application of a restricted use pesticide does not require prior
notification where applied directly below the soil surface, except where a well or spring is
located within 25 feet of the application site or a soil fumigant is used. ]

§ 128.86. [Constructive notification.] Reserved
[A person shall be deemed to have received notification under this subchapter if an adult
residing in the same dwelling is so notified. ]

§ 128.87. [Prior notification by certified mail.] Reserved.
[If this subchapter authorizes an applicator to give prior notification by certified mail, the
prior notification shall be effective upon receipt.]

§ 128.88. Recordkeeping for prior notification.

(a) The [appliéator] pesticide application business shall keep, for each occasion in which
prior notification is required, a record containing the following information:

(1) A copy of the newspaper advertisement or a statement describing other methods
of prior notification that this chapter authorizes.

(2) The name and address of every person requesting additional information.
(3) The date and time of individual notification.

- (4) A copy of correspondence relating to prior notification or additional information.

(b) A record required to be kept under this section shall be completed in written or
printable form no later than 24 hours after the application date, maintained for at least 3 years
and shall be made immediately available to the Department upon request.

§128.89. Notification request.
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A request for notification made under this subchapter shall expire in December 31 in the
year in which it is made.

Subchapter D. REGISTRATION OF PESTICIDES

Sec.
128.91 EPA [registration] approval required.
128.92 Special local need registration.

§ 128.91. EPA [registration] approval required.

[Only a pesticide with an approved EPA registration will be accepted for registration by the
Department.] :

(a) Only pesticides which have been approved by EPA for registration under Section 3 of
FIFRA or are permitted to be distributed pursuant to a federal exemption under Section 18 or
25(b) of FIFRA may be registered by the State.

(b) _State registration of products sold only under an emergency exemption approved under
Section 18 of FIFRA will remain in effect only for the period specified by EPA in granting
approval of an exemption, and will require the registrant to provide to the State all
information required under Title 40 CFR § 166.32 (relating to reporting and recordkeeping
requirements for specific, quarantine and public health exemptions).

(¢) Pesticide registration is required for all pesticides exempted from regulation under
FIFRA pursuant to Title 40 CFR § 152.25 (f) (relating to exemptions for pesticides of a
character not requiring FIFRA regulation). State registration of products under this
exemption will be permitted only where the product labeling, composition, efficacy, and risks
are consistent with the terms for Federal exemption. A

§ 128.92. Special local need registration.

(a) Special local need registrations are subject to approval by the Department for pesticides
currently registered for use in this Commonwealth. A special local need label shall conform
with 40 CFR§ 162.153(e) (relating to state registration procedures).

(b) A copy of the proposed special local need use label, supporting data and a statement
verifying the existence of a special local need shall be submitted with the completed form
provided by the Department for special local need registration.

(c) A pesticide registered under this section may be cancelled by the Department or by the
EPA.

Subchapter E. MISCELLANEOUS
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Sec.

128.101 Reporting of significant pesticide accidents_or incidents.

128.102 Protected designated areas.

128.103 Handling, transportation, storage, use and disposal of pesticides.
128.104 Experimental use permits.

128.105 Additional responsibilities of certified applicators.

128.106 Additional responsibilities [within] relating to schools [buildings].
128.107 Providing information upon request.

§ 128.101. Reporting of pesﬁcide significant accidents_or incidents.

(a) The Secretary has designated the Department as the State agency to which significant
pesticide accidents or incidents shall be reported.

(b) [An applicator, a pesticide application technician or another person] A person after
becoming aware of a significant pesticide accident or incident or who has knowledge of a
significant pesticide accident or incident shall immediately report it to the Department.

(c) As used in this section, the term *‘significant pesticide accident or incident’’ means an
accident or incident involving a pesticide which [creates a danger to human beings or results
in damage to plant or animal life.] requires a person to obtain medical treatment, results in
illness requiring veterinary treatment of any wild or domestic animal, results in the unintended
death of a human or animal, pollutes the waters of the Commonwealth, or causes damage
which results in an economic loss of plants, organisms, structures or stored commodities.

(d) Any regulated person who following a pesticide application becomes aware of an
unexpected adverse effect resulting from the pesticide product when applied in a manor
consistent with the label directions shall contact the Department and provide information on

the application and its effects.

[(d)] (e) This section does not supersede the reporting procedures of other statutes or the
regulations promulgated thereunder.

§ 128.102. Protected designated areas.

(a) An application of a restricted use pesticide within 100 feet of certain publicly-owned or
designated lands will not be permitted unless a waiver is granted by the Secretary. Lands
affected by this restriction include:

_ (1) State forest land designated [“Natural Areas and Wild Areas.”] as a
Conservation Area pursuant to 17 Pa. Code Chapter 44 (relating to conservation areas) or as a
Natural Area or Wild Area pursuant to 17 Pa. Code Chapter 27 (relating to state forest natural
areas—statement of policy), and State park land designated as a Conservation Area pursuant
to 17 Pa. Code Chapter 44 (relating to conservation areas) or as a Natural Area pursuant to 17
Pa. Code Chapter 17 (relating to state parks natural areas—statement of policy).
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(2) Areas containing endangered or [rare organisms.] threatened plant or animal
species. These [organisms] species are [identified] listed at 17 Pa. Code [Chapter 45
(relating to conservation of Pennsylvania native wild plants); and 58 Pa. Code Chapters 75
and 133 (relating to endangered species; and wildlife classification)] 58 PA. CODE § 45.12
(relating to Pennsylvania endangered) and § 45.13 (relating to Pennsylvania threatened); fish
identified in §§ 75.1. and 75.2 (relating to endangered species; and THREATENED
endangered species) and 58 Pa—Cede-Chapter133: § 133.21. (relating to Pennsylvania
classification of birds as Endangered and Threatened), § 133.41. (relating to Pennsylvania
classification of mammals as Endangered and Threatened).

(b) A person may file a request with the Secretary for a waiver of the prohibition
contained in subsection (a). The request will contain the following information:

(1) A general statement relating to the purpose and need for the pesticide
application.

(2) Specific evaluation of possible detrimental effects on water quality, air quality,
groundwater, public health and safety, nontarget plants and animals, habitat d1vers1ty and
interspersion and biological productivity.

(3) Specific evaluation of expected benefits.

(4) Additional information which may be requested by the Secretary.

(c) A request for a waiver shall be submitted at least 90 days prior to the proposed date of
pesticide application.

(d) The Secretary will approve or deny the application Wlthln (60) sixty days of receipt of
the application.

§ 128.103. Handling, transportation, storage, use and disposal of pesticides.

(a) A person may not use, handle, transport, store, dispose, display or distribute a pesticide
in a manner that endangers man or his environment or contaminates food, feed, feed
supplements, medications, fertilizers, seed or other products that may be handled,
transported, stored, displayed or distributed with the pesticides or otherwise is in conflict
with state or federal laws or regulations. ‘

(b) A person may not use, or cause to be used a pesticide inconsistent with its labeling (as
defined in §128.2 relating to, definitions). A pesticide label containing an advisory '
instruction concerning the use of the pesticide being an environmental hazard shall be
considered by the Secretary as a further restriction on the pesticide’s use.

(c) An application of a pesticide may not be made where weather conditions are such that
it can be expected that the pesticide will move off of the proposed application site.
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(d) A person may not dispose of, store or receive for disposal or storage a pesticide,
pesticide container or pesticide container residue in a manner that does one or more of the
following:

(1) Is inconsistent with its label or labeling.

[(2) Causes or allows the open dumping of pesticides or pesticide containers. Open
burning by the owner of small quantities of combustible containers that do not exceed 50
pounds is exempt if the pesticide residue does not contain organic mercury, chlorates, lead,
cadmium or arsenic compounds and the Commonwealth or local regulations permit the
burning. When the burning takes place, regard shall be given to wind direction in relation
to the protection of crops, animals and people from pesticide vapors created through
burning.]

[(3)1(2) Causes or allows dumping of pesticides in [a stream, river, pond, sewer or
lake] sewers or surface waters of the commonwealth, except in conformance with permits
issued [jointly] by the Department of Environmental Protection, [and] the Fish and Boat
Commission, or other Commonwealth agencies having jurisdiction regarding water pollution.

[(4)](3) Violates an applicable State or Federal [pollution control standard] acts and
regulations.

[(e) A person shall dispose and store pesticides, pesticide containers and pesticide
container residue in accordance with acts and regulations administered by the EPA and the
Department of Environmental Protection. ]

(4) Causes or allows the open dumping of pesticides or pesticide containers. All
- pesticide containers must be triple rinsed or equivalent pressure rinsed and free of all visible
pesticide residues, empty, and punctured prior to disposal. Plastic pesticide containers should
be offered for recycling or reconditioning where programs are available. If not, they may be
disposed of in a permitted sanitary landfill, or a permitted commercial incinerator.

(e) A person may not use. or cause to be used, a pesticide inconsistent with its labeling. A

pesticide containing an advisory instruction concerning the use of the pesticide subject to the
federal Worker Protection Standard shall be considered by the Secretary as a further

restriction on the pesticide’s use.

(f) A [person] business may not directly apply pesticides to the property of another
without first obtaining permission of the owner, or occupant having care, custody or control
of the property to do so, except in the case of easements or right-of-ways or when done under
the direction of a governmental entity to protect the health and welfare of the public.

(g) A person may not use a pésticide in a manner which results in unwanted residues on
the property of another, except in the case of easements or right-of-ways or when done under
the direction of a governmental entity to protect the health and welfare of the public.

(h) A person may not apply a pesticide unless it has been registered by the Department or

it is used under the provisions of an experimental use permit or research conducted under an
exemption from an experimental use permit.
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(i) A person may not store, transport or otherwise possess a pesticide in a service
" container unless the service container is legibly marked to indicate the name and percentage
of active ingredients and is accompanied by a readily available copy of the registered label
that represents the pesticides contained therein. The following exceptions apply:

(1) Service containers containing pestlclde end-use dilutions when the containers are
used as application devices.

(2) Service containers containing pesticide end-use dilutions which are required by
other regulations to have pesticide label information accompany them.

(3) Service containers containing pesticide end-use dilutions when the containers are
used as nurse tanks (with a capacity greater than 55 gallons) in the production of an
- agricultural commodity.

() A person may not place or keep a pesticide in a container which has been labeled for
food or drink. '

§ 128.104. Experimental use permits.

The Department shall be notified by the registrant prior to the use in this Commonwealth of
a pesticide with an approved EPA experimental use permit. Notification shall include copies
of the EPA approval letter, a properly completed product label as defined in 40 CFR §172.6
(relating to labeling) and a list of the participants and cooperators involved in the program.

§' 128.105. Additional responsibilities of certified applicators.

(a) A certified applicator is responsible for the actions of persons acting under his
supervision and shall instruct the persons in the method of application for the pesticides that

will be applied.

(b) A certified applicator shall be present at the application site on a routine basis to
evaluate the work performance of those working under his supervision. The amount of time
that a certified applicator spends at the application site shall be based upon the competence
and experience of the person being supervised.

(c) A certified applicator shall be physically present at the application site if the label for
the pesticides being applied so requires.

§ 128.106. Additional responsibilities [within school buﬂdings] relating to schools .
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(a) A pesticide [other than a disinfectant or sanitizer] may not be applied in a common
access area within a school building or on school grounds when students are expected to be in
the common access area for normal academic instruction or organized extracurricular
activities within 7 hours following the application. The applicator shall also comply with
reentry time restrictions contained on the pesticide label, whichever is greater and the
requirements of Act 36 of 2002. (relating to notification)

(b) Exemptions-- The following type of pesticide applications are exempt from this section.

(1) Disinfectants and Sanitizers.

(2) _Self-containerized baits placed in areas not éécessible to students.

(3) _Gel type baits placed in cracks, crevices, or voids.

(4) Swimming pool maintenance chemicals used in the care and maintenance of a

. .

Swi g pool.

§ 128.107. Providing information upon request.

(a) A producer, distributor or any other person shall maintain all books and records as
required in §8 of FIFRA. All such records shall be made available for inspection and
reproduction when requested by the Department.

(b) Pesticide application business, pesticide dealer or any person who handles, distributes,
stores, transports, or applies any pesticide shall upon request provide to the Department,
information about the pesticide(s) including brand name. EPA registration number and active

ingredient(s).

(c) Pesticide application business, pesticide dealer or any person who handles, distributes,

stores, transports, or applies any pesticide shall in an emergency upon request immediately
provide to medical personnel information about the pesticide(s) involved including brand
name, EPA registration number and active ingredient(s).

Subchapter F. PESTICIDE
HYPERSENSITIVITY REGISTRY

Sec. . A
128.111 Registry.
128.112 Notification of hypersensitivity individuals.

§ 128.111. Registry.
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(a) The Department will maintain a list of individuals who have been verified as being
hypersensitive to pesticides. The list will be referred to as the Pesticide Hypersensmvrcy

Registry.

(b) Individuals who want to be included on the registry shall have their hypersensitivity to
pesticides verified by a physmlan and are solely responsible for prov1d1ng written verification
to the Department.

(c) [A] P[p]esticide-hypersensitive individuals who want[s] to be on the registry shall
provide to the Department [his] their name and primary residence including street address,
city, state, zip code, county, daytime telephone number and nighttime telephone number. Each
individual shall also provide an alternate telephone number where notification information
can be conveyed. Individuals may also provide secondary locations, addresses and associated
telephone numbers to be maintained as part of their listing. An individual submitting a request
for listing less than 2 months preceding the effective date, as described in subsection (e), may
not be included on the current registry with that effective date, but will be included in the next

registry.

(d) To remain on the registry, an individual shall notify the Department annually during the
month of [January] October of the individual’s intent to remain on the registry for the next 12
months. Medical verification will not be required for this renewal.

(¢) The Department will [mail] distribute the current registry to each licensed commercial
and public pesticide application business on or before the effective dates of March 1, [June 1,
September 1 and December 1] and July 15 of each year. [An] [i]Individuals will not be
considered officially included on the registry unless [his] their names appear[s] on the current

registry.

§ 128.112. Notification of hypersensitive individuals.

(a) General. Prior to a pesﬁcide application being made by a commercial or public
pesticide application business the following conditions shall be met:

(1) Each individual listed on the current registry whose primary residence or
secondary locations property line is within 500 feet of the apphcatlon site shall be notified of
the pesticide application.

(2) Notification shall consist of providing the following information to the
individual on the registry:
(i) Date, location (application site), earhest possible start time and latest
possible finish time of application. The range between start and finish times may be no greater
than 24 hours.

(ii) Brand name, EPA number and active ingredient common name (if on
the label) of the pesticide products which may be used.
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(iii) The name, telephone number and pesticide business license number of
the pesticide application business.

(iv) A copy of the label for every pesticide used within 10 days of a written
request.

(3) Notification shall be made between 12 hours and 72 hours prior to the pesticide
- application.

4 Notification shall be made by telephone, or personal contact or certified mail or
if available, electronic mail, or facsimile.

(i) Notification requirements are met [if the information is placed on a
telephone answering device activated by calling the registrant’s telephone number], through
constructive notification by contacting the hypersensitive person’s daytime or nighttime
listings in the register or if the information is given to an adult contacted by dialing the
[daytime, nighttime or] alternate telephone number.

(i) If notification cannot be made after at least two telephone contact
attempts, notification may be made by placing the written notification information on the
front door of the listed residence or secondary location listed in the registry within 500 feet of
the application site 12 to 72 hours prior to the application.

(iii) A record shall be kept of every [telephone] contact and contact attempt
made under this paragraph.

(b) Exceptions. The following types of apphcatlon do not require notification under this
section:

(1) An application of a pesticide within a [single family residential] detached
structure not listed as a secondary location.

(2) An application of a pesticide directly below the soil surface.

(3) An application of a pesticide in a tamper-resistant bait station.

(4) An application of a pesticide to a tree or utility pole by means of injection. [Prior
notification requirements contained in §128.83 (relating to ornamental or turf application)
remain applicable.]

(5) An application of a disinfectant or sanitizer.

(6) Application of a pesticide in the care and maintenance of a swimming pool.

(¢) Recordkeeping. A record of the notification information required under this section,
including the time and method of notification, shall be made within 24 hours following the
application and maintained for at least 3 years and shall be made immediately available to the
Department upon request [or to medical personnel in an emergency].
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CAN!NE HEALTH BOARD

i 4 PA cooe CHS 28 AND 28a]

Camne ‘Health Board Standards for Commerclal

Kennels, Correctlon

The Department of Agnculture has subm1tted a correc-"
tlon to~the paragraph regarding the  Public . Comitient:
-Period of the’ preamble to the ‘proposed rulemakm which -

-appeared at 39"Pa.B, 5315 5316 (September 12 2009)

“The correct vers1on ‘of the paragraph 1s ‘as follows

o Interested persons ‘are invited to’ submit written ¢ com-
- meénts Tegarding the
- followmg publication in"the Pennsylvania Bulletin. These ..
" comments ‘are public:documents that will be posted oh the ,' '

. . AIndependent Regulatory Rev1ew ‘Commission (IRRC) web, -

. <. @ gite.- The 'comments’, may : be elther "€
" .. '~ 'Canine  Health Board, c/o’ Departrnen “of Agricultiire,

;7 . :Bureau of.- Dog Law Enforcement 2301-North.Cameron: .
oom 102, ‘Harrisburg, PA. 17110 or (2) sent by

‘oposed tegulation within.45 days-

Street,
*eama.ﬂ

CI-IBComments@state pa.us. .
Bl DENNIS C WOLFF

Statutory Authonty

“.. The Department of - grict
fto amend: Chapter 128 (relatlng to pesticides) as set forth

I in Arinex A. This proposal is. adopted under the specific -
authonty of the- Secretary of ‘Agriculture (Secretary) to

- “promulgate’ appropriate regulations for- ‘the 'safe ha.ndhng,

. ‘transportatlon, storage, d15play, distribution ‘ahd disposal
- of pesticides as 'set forth:in" section
" Contrel Act of 1973 (act) (3 P S § 111 27Cb)(2))

- Puljpose

o

‘The" purposelof th1s proposed rulemakmg is to- clanfy

L :'f‘update and in soine instances, delete, the existing pesti-
+ .7 “cide regulations’ to. ensure ‘that ‘the regulated community -
~has a -better understanding ‘of -the regilatory ‘Tequire-.

ments. and to maintain thé Department’s’ statutory  man-

" date to protect the’ pubhc ‘health and welfare.-Some of the
. Départment’s’ ¢hanges. were -also. included: to- make ‘the .

* - regulations - gender ‘neutrdl, ‘bring the existing reqiire- -

‘ments into: compliance. with changes in Commonwealth .~

" law, and .comply: with additional restnctrons put forth by

* . the United ~States “Environmental -Protection Agency .
- (EPA),.Additional requireménts’ ‘set-forth in the regula-
- tions weére -included for' State reégistration of EPA-~
- ‘approved pesticides, ‘éspecially.in :the

sales of restricted. use pestlmdes and the 1dent|.'ﬁcat10n of

B ‘individuals seeking ‘to sell or. receive restricted. use pesti= .
~ . ‘cides. These'; changes were added. to’ address homeland
'-,.Asecuntylssues o T :

.‘." e

T g ct b dlSCUSSlOD.S at'PAB pubhc meetlngs startrng i1

_mailed to the “'l Af’Department ‘conducted: direct mailing to over 650 persons, .- -

" -on-the Hypersens1t1v1ty Registry since- Deces ber‘ 2002, - .
~-The Department~mailed newsletters” dlscussmg ‘the -pro- . -

.‘?."reasonable ‘and prudent proposal de81gned to protect the’
pubhc health a.nd welfare df the cmzens of tlus mmon—lg

€ epartment) proposes B 7 . ] ;
- new deﬁmtmns, mcludmg constructive nohﬁcatmn, dos-_.
" .age.or rate of application, FIF'RA, perimeter ‘treatient,

+ person, pesticide -dealer manager, -therapeutic: swrmmlngp
g pool and worker protectlon. standard The deﬂmtlon of' e

‘(b)(2) Pesttcade S

' ..locatlon, but. for_years have heen a_ble to utlhze only one -

.‘ pestlcade ‘dedler’ manager’s license “per individual’ and

: -managel’s hcense fee , . o

* Paragraph 5 previously numbers. (8) -and (4) are renum-

‘dreas relating to . B .Sectmn 128.3(@)° renumbered: Paragraphs (1) and (11) for

| was in 2001 when the’ fee was changed ﬁ'om $100 t°.,.v-

The Department also removed several sectmns from the_. o
reg'ulatnons to ease- the reqmrements on applicators and ..~

. "' provide. siubstantial cost:savings to :the-Commonwealth, -
_commiercial and pubhc pestlc1de apphcatmn busmesses

’ E‘BackgTound

In developmg and drafhng the proposed am ndments,

.the Department hascontinuously” sought’ the . input..and
: --' comments from’ numerous industry. enfities mcludmg the -
. Pesticide Advisory Board, (PAB), members of the general . °
“ . public,, members_of . the regulated commumty, :
‘.'vanous pestlclde trade groups, assoc1atlons and 0

1gh 2008. To'date, the PAB continues to

" j,pro sed rulemalnng and its rmpact upon

Spemﬁca]ly, as part of 1ts pubhc outreach and i

posed regulahons to - 6,000  pesticide apphcauon busi-

- nesses.. The Department also’ conducted presentatmns'

Secretary : 4

128 (a) (relatmg to fees) clarﬁ:‘ie that the '_
fee: peshmde dealer’s license is, $10“per =
+ Jocation.” Many pestmde dealers . have: more: than : ‘one .-’

the dealer’s hcense by locatlon S ontr
Paragl‘aph -1 creates a $15 a:unual fee for the il

paragraph™ 2. creates- a $3 duphcate _ pestxmd “d aler

" Section 128 3(f)(3) (relatmg to exam::natlon fees) creates
;a $50 fee for:the: “pestlclde dealer manager’s. exammatlon

bered to (4) and (5) respectlvely

purpose of consastency

Sectmn “128.3(1). ingreases . the - anmual ‘fée o reglster;tf.
pest1c1 € products from, $185 -to $250. ‘The last increase
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- ‘that charged by New York ($300), California ($1000) and
Louisiana ($700), for example: With respect to these fee

" increase will have on the regulated community with the

tenng and regulatmg this. mdustry

R Pestzcrde Dealers L »‘ '

pest1c1de dealer) establishes new licensing requirements

' employ one person as a “pest1c1de dealer Inanager .
Th15 sectxon proh1b1ts the pest1c1de dealer ‘from d1str1b-

' proper. identification...

mition regarding distribution of restricted use pesticides.
Irdiziduals fvere not keeping proper’ records and docu-

. mg reqmrement

dealer manager’s hcense, mcludmg age, quahﬁcatmns,
“renewal and explratlon

'_ten exa.mmatmn

' Pest Management C'onsu;ltants

§ 128.2: . :
P 'tzczde Applzcatton Busznesses s
Sectioni 128, 31(c) (relatmg "to- hcense requ:rements) Te-

'number ass1gned to that busmess be apphed in a con-

0. business. ‘to return ‘yoided applicator certificates or
hdividiials ‘are no longer émployed by that business, or a

Written, explanation why the apphcator certificates or
3 reglstered technician, cards or both, are unava:lable .

ations relatmg to agncultural alrcraft operatmns* g

PROPOSED RULEMAKING S e

:$135 The Department believes; that thls fee mcrease is
' reasonable and consistent - w1th the fees other states.,
charge' to- Tegister pesticide products- and in. . certain
circumstances, the proposed fee increase is far less’ than -

increases, the Department. has welghed the ‘impact the’

" *increase in thé operational costs" assoclated with adrmms- :

' SubchapterB chenses, Cemﬁcates and Permzts S

:Séction 128.10 (relatmg to hcense reqmrements forf.l' g Commercuzl and l’ublzc Apphcatwns | o
for businesses and individuals that resell or distribute
restricted. use’ Ppesticides.” Each. pesticide. dealer must -

‘ment alsoj .
otherwise deemed exempted from Federal registration, In-
- 'subsection (b), the proposa.l deletes -the references to
private-residential ‘swimming, pools a.nd adds a speclﬁc i

' utmg restricted use pest1c1des to persons w1thout proof of .f. g

" "Section 128:11" (relatmg to recordkeepmg) changes the o
‘word “sale™ to “distribution” and.the recordkeeping infor- .~ -

~mentation bécause.the restricted use pesticide was not.
being technically sold, but distribited. The . Departmént .
believes that this amendment wﬂl clar].fy the recordkeep— :

E Sectlon 12812 (relatmg to. hcensmg of a pestunde
dealer’ manager) establishes the parameters of a pesticide =

Sectmn 128 13 (relatmg to determmatmn of compe- .
,tence) establishes the ‘components: ‘of the writteri examina- .+
tion andthe procedure; for obta.mmg the pesticide dealer
_manager’s license’ upon successful completlon of the wnt- o

Sechon 128. 24 (relatmg to recordkeeplng) deletes the v'
equirement to maintain the “formulatlon of pesticides in -
ght of the deletlon of the defl.mtlon of “formulatlon in '

‘quires that, - the pesticide’ apphcahon_ business  license =

Section, 128 31(d)(1) and (2) requn'es a pest1c1de apphca-' '
egzistered ‘technician cardsto the Department if those

ection 128, 310 requ:res apphcauon busmesses wh:lch'
clude aerial applicators to provide the Department proof e
comphance with Federal Aviation  Administration fegu-

“Section ‘128.32 (relatmg to categones ‘of biisiness h-e -
enses) creates ‘a new applicator’ category for sewer root - -
ontrol . under " the) :business. category (D) and" expands ., ' ..
Tight-of-way toinclude- “weeds”-in category (E). “This =
ion: deletes the mdustna.l "weeds” category from cat-: '
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Sectton 128 33, (relatmg to ass1gnment of work) changed

the word “permlt” to “a]low’ ‘to. avoid confusmn

Sectron 128. 34 (relatmg to - financial respons1b1hty)‘

" raises’ the magimum- a]lowable deduct1b1e amount from RO

$1,000 to-$2,500. - - :
Sectlon 128. 35 (relatmg to recordkeepmg) modlﬁes, : -

: updates, c1ar1ﬁes and renumbers the recordkeepmg Te-

" tions by pestlmde busmesses The Department beheves:' o

that reordering and rehumbering this section providés a
more clear” understa.ndmg of the pestlclde busmesses_ O
respon51b1.l1t1es : R

" Section" 128 41 (relatlng to. reqmrements for certnﬁca-”~

»tlon) clarifies' the language of this section- as, it relates to. .

commerclal and ‘public applicators. The proposed amend-
‘includes’ the “use of pesticides which . are

exemptlon for therapeutlc pools .
Sectlon 128.42 (relatmg to categones of- commerclal and

public -applicators) clarifies  applicator .Category. 26— . & .
Sewer Root cortrol (§ 128,32), which formally adopts and *
"complies’ with' the EPA’s pesticide - classrﬁcatlon change.
The ‘proposed amendment combmes pesticide apphcator o

Categones 10- and ‘14 into one single category covering

both areas of “right-of-way and weed” contral. The, pro- -
" posed. amendment also rewords the language of. apphcator o
categones 11, 12 and 15 w1th no change to. the meamng

- Section 128.43 (relatmg to determmatlon of compe- s

. tence) sets forth. the identical criteria and areas of
.knowledge and, competence for -the ‘written ‘examination
which is set forth in- section '16.1 of the- act (3 B8

§ 111.36a). The proposed amehdmient also, reqmres proper

‘proof of identity when taking: a. ‘proctored . examination
"and increasés the time for completing the core examma’ o
tlon plus ‘at’ least one category from 180 days to 1 yea.r o

Sectlon 12844 (relatmg to . ehg1b1].1ty) estabhshes the' g

. ‘minimum age:a person is ehglble for certification at 18

years of age. It also tequires. compha.nce with the’ provi-

. sions containéd in’ 14 CFR Part 137 (relatmg to Agncul-e o

tural Operatlons) -

- Section 128 45 (relatlng to recertﬂicatlon) updates the :
security issues in- core tralmng and- requires that ‘the

trainer have ‘at least 3" years experience as a certified =~ - ;
o apphcator or eqmva.lent -education’ to:conduct the train. . -
.ing. The proposed amendment also,provides for penalties " -

for fals:ﬁcatmn of tra:nmg or attendance at recertl:ﬁcatlon' :

y courses L g
Pestzczde Applzca,tzon flkchmclans

' Section, 128. 51 (relatu:lg to tralmng program) re1terates7 -

“the knowledge areas. of. training reqmred by the act for :
: .pestlcxde apphcatlon techmmans e ‘

" 'Section 128:52 (relatmg to reglstrat:lon} prtmdes that a
pesticide application technician must be at léast 16 ‘years -

of age at the time -of registration. The amendment .also ..
clarifies that-the training: period-for pesticide apphcatmn

techmaans must be at least 30-calendar days long

Sectlon 128 53 (relatmg to recordkeepmg) reqmres, as ; a" o
.security measure, the  retention of pesticide business

employees’ photo. ;dentlﬁca.tlon and’ other forms ‘of valid

: 1dent|.ﬁcat10n The proposed amendment also reqmres .



by ‘the act: for pnvate .applicators,. including security

Sect1on 128 63 (relatlng to recertnﬁcahon) sets forth the

permJt in the proper fumigation-category to purchase or -

use’a restricted use . fumigation product. The proposed~
- “amendment also cla.nﬁes that only materials approved by
- the Department may be used - dunng an examinatios for < - -

private_ applicators. It also, requ.u‘es that” the’ pr;lvate

PROPOSED HULEMAKING

. that 1dentlﬁcamon records must be completed and made 7, '
" ‘available ‘to the Department no. later than 24 hours after
‘ ‘the trammg set forth i in§ 128 5114,' L '

: Prwate Applzca.tors

S Sectlon 128 61 (relatmg to detenmnatlon of compe—v 8
- tence) reiterates ‘the knowledge areas of training required

~relatlng to pesticide ‘use. The proposed amendment. re-: .
... quires - that. pnvate apphcators must_provide personal "

. :1dentdicahon mcludmg photo 1dentdicat10n to the exa.n:u— g

. natwn ‘proctor,: " 3

‘Section 128. 62 (relatlng to ehglblhty) prov1des that a. "’
;| -private applicator must be -at’least 16 years of age to be -
" eligible for apermit for'the’ apphcatlon of~pest1c1des The
+. proposed amendment: cldrifies -that :a private applicator
"- with an expired- permit cannot use a’ restricted use
s pestlmde, unless. under the dn'ect supemsmn of a certl-
D ~ﬁed apphcator e .

I

: '1;reunred coré and category courses for.the recertification - .
“of private apphcators as specified in the act, The proposed .
amendment enumerates the penalties for the falsrﬁcatmn =

. of course. attendance and course mformatmn s .

Sectlon 128 64 (relatlng to furmgatlon hy a pnvate:
'apphcator) clanﬁes that a private applicator must hold, a

applicator provide the exammatlon proctor W1th proper] ’
. -and valid photo 1dent|:ﬁcat10n R SRR

Sectlon 128, 65 (relatlng to recordkeepmg) removes the. :
requirement  of “formulation” ‘in' a: private - applicator’s
_recordkeeping’ and reorders the topics in this séction for . ‘;“'~~
clarity. “The. proposed amendment fequires that a re-
- stricted - use pest1mde application,: record must be. com-.
. pleted in writing and made ‘available to the. Department, :
w1th1n 24 hours after the apphcatlon date R S

- Reczproctty

g Sectlon 128. 71 (relatmg ta. general prov1s10n) allows for
Lo adetlonal out-of-Staté’ obtained: pesticide categones to be.
o added to an exxstmg rec1procal cert:ﬁcatlon :

: Sect10n 128 72 (relatmg to procedure) reqmres that any’ :
¢person seeking’ Teciprocity with' the Gommonwealth shall ..

“be. atleast 18, years ‘of age and provide vahd photo-
1dent1ﬁcat10n and proof of out-of-State re31dency

' .Subchapter C Prwr Notzﬁcatwn

" . receipt of a request ; for a waiver to. apply pestun’des'm

" Section 128.81° (relatmg to nght-of “way . apphcatmn)‘

section fo arrange the types of notification reqmrements

. together for purposes of consmtency and umformlty

< - --Section 128 83ais new and contains provisions found in-
' § 128 85 (relatmg to agncultural apphcatmns) The De-‘ B

.:.‘ .

' '~ clarifies and’ prov1des uniformity with other prior notlﬁca- i
; Atmn sections within the reg‘ulatlons The language does '
A not alter the meamng STy g

v Sectlon 128, 82. (relatmg to nonagncultural specrﬁc 51te
. apphcatlon) clarifies and provides uniformity with other -

.-, prior notification- sections within the regulatmns The“A
language does not alter the meamng Sk

Sectmn 128. 83 (relatnng to ornamental or turf apphca-: -
-.mon) of the" existing regulations has ‘been rescinded and -
‘reconstructed. as §.128.85a. The Department moved thJ.S-A ‘
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ously found in existing § 198. 83

. regardmg the sales, apphcatmn, d.lstnhutlon storage and' "

pa.rtment moved prov1s1ons of thlS sectlon to arra.nge ‘thi
~types of notification” requn'ements together for purpos
con51stency and uhiformity).. - -

Sectron _128 84 (relatmg to nonagn tur:
apphcatlon) ‘of "the’ proposed amendment
prov1des umform.lty mth other prior notifi

Sectlon 128 85 is new and” conta.ms prows10n ':pr

- Section’ 128.86 (relatlng to- constructlve notrﬁcatlon) h
been rescinded' in its enmrety and moved to the d
t10nsm§1282'-~ :
" 'Section 128.87 (relatmg to pnor notlﬁcatlon b
mall) has been deleted and reserved;- . ; |

Sectmn 128.88" (relatmg to’ recordkeepmg) ;estabhsh'
that records created tinder this provision must be 01
pleted within‘24 hours. aﬁer the apphcatmn date

Subchapter D. Regzstratz n. of Pestic ides |

¥ Section 128,91 (relating - to’ EP v
completely modifies this section to allo EPA approval
or registration for standards for - ‘stat¢ registration! EPA’S’
changes to pesticide 'registration reqmrements exempted’
some -pesticides from' the EPA reglstratlon process.: The:
proposed a.mendment wx]l clarrfy ‘that: those’ exen_ip d:

Subcha‘ ter E. » Mlscellaneous

. Section - 128. 101 (relatmg “to. reporting of
pestlclde accidents or incidents) adds the word “1nc1dent”
to the reporting requirement and-further, defines the tefm
s1gmﬁcant pesticide accidens or incident” to provide.clar-
ity in the.existing regulation. The’ proposed’ amendment_
" will ' Tequire the reporting to the Depsartment of -unex-.
pected adverse effects resulting from-a pesticide product
even when apphed cons1stent w1th the label d1rect10ns

Sectmn 128.102 (relatmg to protected de51gnated eas). 1
expands the list of protected-areas to include: conservation
areas and. those areas contam.mg endangered or threat-
enied plant or ‘animal species as.those terms are' defined.
by various statutes.:The- proposed amendmentbrgqunes

the Secretary fo approve.or, deny within*80_days: of .the

othermse protected des1gnated area. .
Sectlon 128 103 (relatmg to hand]:lng, .transportahon,

- the! regulatlon into- comphance w1th the’ Department -of
". Environmental Protectlons air’ and:-solid: waste regula-
‘tions, The proposed amendment also clarifies the Depart-
‘ment’s ability to enforce the: Federal Worker Protectlon'
Standard as set forth in 40 CFR Part 170.

Sectlon 128 104 (relatmg to. expenmental use penmts).
clanﬁes that it"is the' respon51b1hty of the reglstrant ofa
pesticide to notify the Department of an: EPA—approve
expenmental use perm.1t . ’

Section128.106. (relatlng to addltlonal respon51bﬂ1t1es
“within school buildings)- speclﬁcally includes - “school -
grounds” in the existing’ prohibition | from applying pesti-
cides in common atcessaréas’ within a school building.
“when students_are expected to be in that aréa for normal
academic instruction or other related activities. The pro-
. posed ‘amendment provide & Hst. of. exemptlons to the
pest1c1de apphcatmn prohibition..

-.Section 128. 107 (relatxng to prov1dJng mformatlon upon
request) is~'a new. provision which requires thatall
pesticide businesses and individuals -maintain records



~

R .‘Fzscal Impact 4

‘ 'deductlble levels

_ General Pubhc The proposal w1]l ‘not” have any ﬁscal' .
o nnpact on the general public.” i =] ' ' .

- Paperwork Requzrements DI

( ments .regarding : th
.~ .days. following “publication in:-the Penrnsylvania -Bulletin.
. Comments are': to be submltted to the Department of

- the Prog
. Mecount.’
licensing, permlttmg and reégistration fees: and civil penal-.
. ties placed upon - pesticide manufacturers, dealers" and
: .apphcators domg busmess w1th1n .this Commonwealth .

e ,amount of time' needed to review and.
- tivity ‘Registries ds a result. of the
- t:mes the reg1stry is pubhshed 3

, Polltlcal "Subdivisions: The propoas wﬂl nnpose no, _A L
‘costs and : have no adverse ﬁscal 1mpact on pohtlcal ’
e isubd1v1s1ons .

anate Sector The proposal w1]l have a d1rect ﬁscal

* impact on the private. sector Specifically,: pestmde manu- .
factirers’ will have increased fees for: the registration -of "
‘their pesticidé product: Pesticide dealers ‘will also have an
: mcreased fee. The regulation ‘will; however, prov1de some

4‘Eﬁ'80tweDafe e -.‘.. T . d i N

‘ Contact Person

PROPOSED RULEMAKING

transportatlon of pestrmdes and 'to prov1de those records

- to the Department ‘upon request. .
' Subchapter F Pestzczde Hypersenszthty Regzstry

. Sectxon 128.111 (relatmg to the reg‘rsu'y) allows ‘the _
. Department’to d.lstnbute ‘the hypersens1t1ve registry by
" means other than mail. To reduce: costs, the proposed,

.- amendment allows the Department to reduce the number

- of pubhcatmns of the fegistry from four tirmes per year to

- only two. The ‘amendment changes' thé’ reglstry renewal

. ,’date from January to: Octobér-of each year : -

g"'t" notjiicatmn of hypersen51- :

tlve md.wrduals) allows ‘additi

.means of notification to

‘the ‘pesticide hypersensrtwe individual by pestchde bu51-, .

nesses. The. proposed ‘dmeridment clarifies” existing “ex-

‘emptions to the notification reqmrement ‘and ‘specifically.

. exempts notification regardmg an apphcataon of a- pesti- ~
‘cide. I Jn the norm: .

i ,pool

al care and mamtenance of a swnnmmg

Commoniwéalth: “The

e funds in"'that -account are obtained from

ost savmgs in ‘the
brocess: Hypersens1—
educed number of

There w1]l however, be some_-

cost savings to the pnvate sector by rmsmg the msurance

in the emsmng regulatmns

- The proposed amendments wﬂl become eﬁ'ectlve upon .
: ﬁnal-form pubhcatlon in the Pennsylvanza Bulletzn . .

"Subset Date

There is’ no sunset ‘date for the  Tegul

Interested persons are mv1ted to submlt wntten ¢om-
e’ proposed - amendments - within: -30

-§ .128.2 Deﬁn1t10ns.

- atmns The e
Department will review the eﬁicacy of these‘regulatlons. .
" on an. ongomg basis. .z : -

5567';

Agnculture Bureau of Plant Industry 2301 North:
Cameron Street; Hamsburg, PA 17110 9408 Attentlon ,

_ Earl Haas
o Regulatory Review

: N

Under section 5(&) of. the Regulatory Rev1ew Act« (71

PS. § 745.5(a)), on September 15, 2009, .the Department
_,sublmtted a copy of the proposed. regulatmn and a copy of
“a Regulatory. Analysis Form ‘to the Indepéndént Regula-
‘tory Review Commission (TIRRC) and to the Chalrpersons .

“of ‘the ‘House .and Senate Standing Comrittees ‘on Agn

culture and Rural Affairs. A copy of th1s matenal is
ava.llable to the pubhc upon request o

Under sectlon 5(g) of the Regulatory Rev1eW Act IRRC :

‘may -éonvey any comments, recommendations . or ‘objec-, .

tions to the proposed- regulahon ‘within 80 -days. of the

close of the public comment penod The comments, recom- - -

,mendatrons or objéctions - must - “specify " the regulatory

" review criteria which have not been met. The Reg'ulatory
" Review Act sets forth detailed procedures for review, prior- -’
~'to final pubhcatlon of the regulatlons, by. the ‘Department,

. epartment has detenmned that o
. the proposdl will :have- little. or . no: adverse financial
* -1 impact on the Commonwealth since all funds budgeted for " -
‘are” derivedfrofii thé Pesticide Restricted - .

the General Assembly and the Governor of* comments, L

,recommendatmns or objectmns ralsed

o DENNIS C WOLFF

B L L T T Secretaiy
Flscal Note' 9 149 (1) General Fund Implementmg

‘,Year 2008-09 is $0; 1st Succeeding Year 2009 10 is $2,000;
2nd Succeedmg Year 2010-11- 1s%

Year 2011-12 is $ 2,000; 4th; Succeedmg Year 2012-13 is
$2,000; 5th Succeedlng Year 2013-014 is_$2,000; 2007-08
Program—-—$3 163,000;: 2006 07 Program—$2 684 000

i .2005-06. Program——$2 706,000, (7) Pestlcrde Regulatory\
’ 'Account (8) recommends adoptmn . .

Con T Annex Al e

. TITLE 7. AGRICULTUR.E -

PART V BUREAU OF PLANT INDUSTRY
CHAPTER 128. PESTICEES

SubchapterA. GENERAL PROVISIONS

* The" followmg words" and terms, when used i this’

chapter, have the following. meamngs, unless the context ) '
o clearly mdlcates othermse : : A

Constructwe nottﬁcatwn—A person shall be

an answering device . activated - by contacting the

‘-;re51dence, mcludmg electromc mall ‘or, facsmﬂe.

Dosage or rate of apphcatwn—-The concentration -

" of each pestrclde, such as, ;a’ percent, ounces or -
: quarts per gallon, pounds per 100 gallons, apphed

to ‘a’ specific. application site or target such as a:

" crop, ‘'ornamental, cut- stump, weed ammal, utlhty

pole, reported as gallons per acre, pounds per 1,000' o
square feet, ounces per lmear foot ounces per_

EPA—The Umted States Enwronmental Protectmnp

s FH"RA——The Federa.l Insectlclde, Fungrclde, and
Rodenticide Act ‘of’ 1947 (FIFRA) (7 US.C. ;A.'
+. 188 136-—136y) .. o o
[Formulatzon—The physmal composﬂ:ron of the. i
' 'o : pestlclde product, for example, “dust,” “emulslﬁable' L
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2,000; 3rd Succeedmg - -

deemed ‘to have received -notification if an .adult.
residing in' the same dwellmg wunit-is 8o ‘notified;

The, proposal would not appremably increase the paper- - ‘orally, or by certified mail, or'by a message left on .-

: work ‘burden of the Department or other government
.~ umits or citizens, including the regulated commumty since
. ‘,there are. already paperwork. record-keepmg reqmrements -



: _‘,Penmeter treatment— T e
© () The apphcatlon of pestlc1de to the extenor of-' '
a structure to a maximum distance of 10 feet from* -
. " the  structure, ‘unless the _pesticide label  clearly -
’ "states othermse, to prevent pests from vad.mg the
,structure. : i '

G The term exclude X tamper res15tant ba.lt sta- h
“Homs. T :
. Person—An.md1v1dual partnerslnp, assoclatlon, L
‘ -corporatlon, or any orga.mzed group of. persons

?‘5568

-’"]

T 'concentrate,” “wettable powder and “granular are'
-ways. to descnbe the formulatlon of a' pestlclde
: product Y B R

Ee L E o s S

-..whether mcorporated or not..;: -

v " Pesticide"’ dealer. manager—An “owner or’ ‘indi- a
B v1dual employed’ by a licensed pestlclde dealer who .
.is. responsible for. storage ‘an dlstnbutlon of re- :

BRI stncted ‘use pestlcldes s

. apphcatlon ofa peStICIde by a registered pesticide applica- .
.-+ . tion technician 'acting with the instructions and under the - -
" ““control of a:certified apphcator who. is respons1b1e for.the .

- .. actions ..of ‘the -technician -and “who is , available"-when
':'needed zor -the’ apphcatlon of a. pest1c1de by a nonregis-

" tered or noncertified- [ employe ] person actlng with the
instructions and under: the comtinuous voice.. and. vi- .

S

i Swzmmzng pool——An outdoo
' bathmg or for amateur, professio
- ming, excludmg smgle-famﬂy

Therapeutzc swzmmmg pool—An mdoor swim-
ming pool ‘or spa with a water. temperat'ure above -
B5°F used . solely  for, rehablhtatlon Jor.. med.lcally- o

Przor notzﬁcahom—Nota.ﬁcatlon of a proposed apphca— .
+tion, of, ‘pesticides given not more. “than 45 days and not
... “less than 14:days prior to the date of apphcauon whlch{‘ '

/ '.icontams the followmg mformahon P I

E (1v) A request for pnor notlﬁcatlon shall explre g
"_*on December 31 in the’ year in which 1t is made.' -

dentlal pools.”

recom.mended treatment. el T

' Under the dzrect supervzszon of——-The term mcludes the Lo
' ,followmg‘ T .

(1) For:a commerc1al or pubhc cerhfled apphcator the

g sual ontrol Aof a cert:ﬁed apphcator Who ig respons1ble

for the acuons ‘of. the’ [employee] person and phys1-. )
e Vcally ‘present at. the . apphcatlon ‘site.. The supemsmg_ -

-‘applicator shall be certlﬁed in.the. appropnate category g

' ._3relatmg toth . RTINS

" § 1283, Fees. BN

Worker Protechon Standard—Includes all prov1-

: ‘s sions of the Federal Worker Protection Standard as
", set forth'in 40 CFR Part 170- (relatmg to worker,

protection standard) et

(a) Pestzczde dealers lzcense The almual fee for a

o . -pestmde dealer’s license is.$10 per location. The fee for
: _‘& duphcate pestmde dealer’s hcense is. $3 R

PROPOSED RULEMAKING

. able The followmg exammatmn fees, w1th payment mad :
U m advance, w1]l be charged' o .. .

: . address and telephone nu.m'ber of [a
""'stlclde apphcatlon busmess to whom R

oor place \used for '

or. recreatronal Swim= .
Co An annual reglstratlon fee of $30 ‘will be; charged to

" register 4, commercial pestunde application - technician -

B 4 public pesticide apphcatlon techmclan with the Depart-
ment The fee for a duphcate techmman reglstratlon is $7 3

' . purchase a’restricted use. pesticide: for resale or 3

'" / vahd dealer hcense. LA
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(1) The annual fee for a pestlclde dealer manag
' er’s hcense is $15 per md.1v1dua.l

(2) The fee for a’ duphcate pestlclde dea.ler man:
ager’s license i .1s $3. - . _ Do

(d) C’ommerczal applzcator S+ ertzﬁcate The annual fee!

- for thé commercial apphcators certlﬁcate is $40 Whe
the m1tlal certlﬁcatlon J:eqmres exannnatmn, no fee
"be - cha.rged The fee for a duphcate commercial apph
tor’s. certlﬁcate is $10 If an applicator is employed by;‘
‘more 't th Soné pest1c1de apphcatlon ‘busine :

[(1)] (1) Commerczal pestzczde applzcatzon technzczan ,

“with ‘the Department The fee for a duphcate techmman
‘reglstratln1s$7~‘ : - A

[(11)] (2) Publzc pestzczde “applzcatzon techmcw.n An"
annual registration fee of $20 will be charged to Lreg'lster .

(1) Product regzstratwn The a.nnual fee to reglster a..
peshade is; [$135] $250 o) N
i PESTICIDE DEALERS :

: § 128. 10. Llcens1ng requlrements for pestlclde-.
dealer : . :

(a) A person may", not purchase or attempt to . 8

.distribution unless the person has a current and' 3

(b) Each pestlclde dealer shall, at all tnnes, em:
ploy at least one heensed pest1c1de dealer manager.

(1) A hcensed pestlclde dealer. shall’ not1fy the
Department in writing within 15 days of a change .7§
in its license information including the employment\ 2
status of its hcensed pest1c1de manager o :

s



\

»

B
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(2) A hcensed pestlclde dealer sha]l retum to the- »
Department within 15 days the voided: pest1c1de .
dealer manager’s ‘caird of an employee that-is:no"

’-' 1 year ﬁ-om the eﬂ‘ectwe date of adoptlon of .

Ionger employed by the pestlclde dealer. If the

' -pesticide dealer managér’s card issted by the De-.

partment is not. avallable, the pesticide dealer shall

notify the Department in writing within 15 days of . .
the employeé’s termination and provide an: explana- Co
tion ‘of why. the card is unavailable and the last'.: :

known home address for the md1v1dual.

(e) A pest1c1de desler may -not dlstnbute i re- -
stricted use pestlclde unless the receiver provides .- .

' proof of appropriaté valid. certification or license . :
and proof of personal ; identification by presentlng a. :
photo identification documeént’ '1ssued by an ‘agency.
of the United States Government or affiliated juris-'

" ‘diction (that is, state or temtory), such as a driver
hcense, valid passport, military identification ‘¢ard,

. or an 1mm1g'rat10n card; or at. least two nonphoto -
. identification documents one of which must be a -
Umted ‘States: Government -issued. document bear-
* ing the person’s signature, such as a Social Security .
‘card. The other nonphoto identification documhents -

must 1dent1fy the holder by name and address
§ 128.11. Recordkeepmg ‘f L

(a) A pes 'c1de dealer” shall keep for. each .[sale]
' d1str1but10n of a. restncted use’ pest1c1de a record con- '

ta.mmg the followmg mformatlon

’ stncted use pest'lclde [that was purchased]

(3) The EPA reg15trat10n number of the restncted"

use pestlclde. ": s Sy

(4) The amount of the restncted use pest1c1de [that o

"was purchased ]

[ @] (5) The date of the [purchase] d:lstnbutlon .

(6) A s1gnature a.nd 1dent1ﬁcatlon mformatlon of
the mdlvxdual acceptmg dehvery. TE e

(b) A record requn'ed to be kept under th1$ sectlon shall

be completed within 24 hours of the distribution in’

written or printable form, maintained for at least 3

. years' and shall be: made immediately - ava1lable to the - :
Department upon request. or, 1mmed1ately avallable to_

- medical- personnel in an emergency s

§ 128.12 Llcensmg of a pestlclde dealer manager., .

(a) The Department wﬂl issue a pestlclde dealer

manager license to an apphcant of 18 years of age

‘or older,’ upon_ verification -of passing ‘a’ wntten-‘ -
competency examination and payment of the’ appro-
* priate fee. Renewal of the dealer manager license

will be based on receipt by the Department. of an
appheatlon accompamed by the appropnate fee.

() Ifa pestlclde dealer manager fails to Trenew. a
‘ h13 licehse for ‘1 or moré years, the dealer shall .
! reestablish eligibility as described in § 128. 13 (re- )

lat1ng to deternnnatlon of competence)

{c) The hcense for a pestlclde dealer’ manager o

w1]l explre on December 31st of each year.

¥ (d) For currently licensed pestlclde _dealer loca-
tmns, the requirements for employment ‘of a pesti-

c1de dealer ‘manager ‘will .become : effective-
SRR (Ed1tor’s Note' The blank refers toa date) :
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{ quirements for a dealer manager will be immedi- s

" 5569 -

thls proposed rulemaking) - (Editor’s . Note: The -
blank refersto a date) Initial examination’ fee will
be waived ‘until -_-_. “(Editor’s ‘Note: . The blank

. refers to a date 1 yea year from-the" effective date of -

adoption of . this proposed : rulemalnng) The re-~

., ately . effective for. pestlclde .dealer - locations - Ii- -

and ﬁrst a.1d.

LR I ”b (b) An apphcatmn t6 take an' exanunatlo' 'sha]l
_ . ‘be“filed along ‘with the’ _appropriate fee with ‘the -
(2) The brand hame [and formula_ ,On] of the Te- - Depaitment, at least’ 10-worlnng days prior-to the - .

C 'date of the exammatlon. . - :
! (e) The ‘examination will b proctored. Successfnl
o completlon of the exammatlon will entitle a person’ -
“to hold a pesticide' dealer’ managers- license. An-
. fopportu.mty will be provided to retake an exa.mma
. _tlon lf a passmg pade has. not been ach1eved. L
CAdy The ‘applicant: shall prov1de to,, the proctpr ST
: -,,proof ‘of personal identification by presentmg sl

censed on or after

"X

() At least -one. md1v1dual at. each pest1c1de'

: ,dealer locatmn shall show' competence in the stor-- - -
‘age and distribution"” réquirements for- restrlcted -
. pesticides. Competence ‘will be determined on the: @ .
‘basis of' a written exammatmn. The exam1nat10n e

w:ll—lnclude the followmg' s e e

(1) Safety : -
(2) Labelmg and label comprehensmn. :
(3) Storage and secunty ’
(4) Spill contr I, -
(5) ’l‘ransportatlon. }
(6) Pestlclde dlsposal B N
(7) Recognﬂnon of pestlclde pmsomng symptoms»: -

" photo’ identification’ ‘document issued by an agency

- “of the. United States” Government or affiliated j juris- -
-diefion” (that i is, state ‘or territory); such as a driver - -
. hcense, valid’ passport, ‘military 1dent1ﬁcat10n card, =
or an 1mm1gratlon ¢ard; or at least two nonphoto .. -
identification. docume‘nts one: of which must be a -

. United States Government 1ssued document bear-

ing the: persons signature, siich as a Social Secunty - o
card. The other nonphoto identification documents

'must 1dent1fy the holder by name a.nd address

(e) A person may’ ot ‘use reference ‘materials - ‘:"v'
durlng an : examination ;unless" approved by the L

_‘~Department or its demgnated agents. ‘.

"():An application for a new pestlclde dealer man- o

' - ager’s license will be accepted thioughout the cal-
.‘'endai year. A full year’s lcense fee will be required

fora portlon of a year, except that the Department .

' may issue a.license for an additional year when a

new appllcatlon is ﬁled durmg the last 2 months of I

- 'the license year. ©

- sion or. aid or makes a récommendation to.the user ofa . : L
restncted use pest1c1de, the followmg mformatmn

PEST MANAGEMENT CON SULTANTS

4 § 128.24 Recordkeepmg.

(a) A pest management consultant shall keep for” each .
instance in which he provides.techiical advice, supervi- .

o
-.'\.A

(Ed.ltor’s Note: The blank. .-
. refers: to the- eﬂectlve da‘te of adoptlon of the
'proposed rulemak:ng) ; s

. § 128 13 Determ.matlon of competence, ST




L {P S § 111. 24(6)(0)) may not. appl :
having: a’ vahd certified: applicator phys1ca11y present at

" 09 Aduatic Pest Contiol

75570

(2) The brand name [ and formulatlon] of the pest1¥ ‘

. , cldes recommended to be used i '
PESTICIDE APPLICATION BUSINESSES

'§ 128 31 L1censmg requ:lrements. E

- (c)-A pestlmde apphcatlon busmess sha]l prom.mently' ',.
display on every vehicle. involved in the’ pesticide applica- "

‘tion,phase of its'business the license number assigned by
the Department The number: [ shall ] must be in figures

. .4t ledst 3 incheg h1gh and [shall ] be located od both
. ‘sides of the” vehlcle tea readﬂy ws1ble locatmn m a:.

; ',contrastmg color

d A hcensed bus1ness shaJl notny the Depart:ment in

‘- ._wntmg within;15 days of a change in information in. 1ts;'
" application for: hcensmg, or if it is ‘no: longer engaged in-’

B the apphcatmn of pest1c1des

. (1) A Hcensed pestlclde appllcatlon busmess shall"_.
return’to the Departnient within 15 days the voided.

.applicator *certification - or _registered - technician
-card of employeé that is no’ longer employed by

. ﬁrerpestlclde apphcatlon busmess

(2) If the  certification: or. regxstered techmclan

- card issued by the Department is not available, the -
- pestlclde apphcatlon ‘business. shall ;notify the :De-’
- partinent in writing ‘withiii 15 _days of the ‘employ-

" -.ees termmatlon and prov1de atll; 'e:lrplanatmn of why

; "the apphcahon s1te unless ‘all; apph tion personnel on

"th the Eederal Avmtlon Adm.lmstra-

i "'.,"§ I28 32 Categones of 4bu51"ne.ss hcenSes i
A commerclal or pubhc busmess shall 1dent1fy

.category in which it makes a pesticide apphcatlon at least

and shall limit its ‘applications to those applicator catégo-

-ries.in which it employs at least one certified applicator.
The-business; categories, are. listed in paragraphs (1)—(10). -

‘. 'The apphcator .categories, recogmzed under- 4 partlcular
' busmess eategory are hsted under that busmess category o

.',

' (4) Category (D)—Aquahc Pest ontrol V

24 Sw1mm1ng Pools
26 Sewer Root Control

(5) Categoly (E)—nght—ofWaY Pest Control.‘.'_-'. T

10 nght-of Way and Weeds

PROPOSED RULEMAKING

apphcator category in whlch the
. h .

* _ ance from an.insurer or surety-

: contam a deduct1ble amount

the apphcantj shall .provide. proof of' l§ 128 35' Recordkeeplng

: f'ifé -
- apphcatmn ‘those business categories in which it desires - v'
R to: operate A business shall .employ for. each ‘business :j recor d 1 ust mclu deA ot a1
‘one'‘applicator who is certified in"a specific apphcator.. ide
-‘category recogmzed under the general’business category .

,'/“ g
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-

. (6) Category (F)—Industnal Instltutlonal Stmctural
and Health: Related A

11 Household and Health Related
, "~ ‘12 Wood Destroymg Pests
4 [ Industrlal Weeds] (R .A

allow an individual to rake a pes'

certlfl d

(a) The Department will con51de

ducttble amount in a prior cla;lm

(a) A pesticide apphcati‘
apphcatlon of a pest1c1d ¥:1 record ¢
mformatlon .

mclude the hour comple
tions, such as swimming

[ (4)] (5) The tots
pounds ounces, ga]lo :




; supervrsmg ‘he apphcatlon When apphcable the .

" names u ncert:ﬁed/nonreglstered persons in-

volved in the apphcatmn s R TR
1T  E X product reg‘rstraﬁon number ]
& *** BN R

(c) Pesticide product and apphcatlon mformatlon'
shall . be, ;made lmmedlately avaJlable t0 medlcal'

1personnel in anlemergency

(@A pestlclde' apphcatlon record must be com-
pleted in written or printable form no'later than 24
_ hours. after the apphcatmn date and made immedi--

ately avallable to the Department upon request.

. (a) A person s deemed to
apphcator : d,reqmred to be cert1ﬁed
the followmg cntena are met

(1) A personL whether or not he. is a prlvate

_',apphcator with respect 10 some uses,] who apphes,
- OF, SUpervises. the apphcatmn of a pestu:lde on an ease- .

'(c)] (e) A record reqmred to: be . kept under this.
section .s’hall be malutamed ‘for”‘athleast 8 'years [and ’

PROPOSED RULEMAKING

A

~'15571

. tures Whether pubhc or. pnvate The apphcatlon of a.
» pestlclde to protect a. stored, processed or manufactured
.~ product’is also'included: The use of a [fu.rmgant except
- " where " apphed out-of-doors to -a. rodent. ‘burrow - -
" “which does not lead into a'dwelling or other struc-
. ture,” and except in' the. case of termite’or other.
. -structural ‘pest control: is mcluded The treatment -’
- .of an “emergence. crevice, 'an ~ant: runway or 'a.

- surface_to.control. carpenter- bees or.the: surface

apphcatlon of a pestrcxde to a wooden box, furni-

is permitted in this category. The. use of a pestlclde

wood: ‘destreying pests mfestxng a' residence; school; hos-

P pital, store, ‘warehouse or -other siructures or structu.ral
components, including ‘wooden obJects contamed m' ]

¢ 2 commermal or pubhc S
1f one or more of .

; .runway,’ a parkmg lot a fence or, an mdustnal “: s
o bmldmg , R RS

. ment :or . ‘on. the property " or . premises  of another[,,, :

'mcludmg an easement] (other than his employer).

. This includes the use of a pesticide exempted from - -
‘Federal reg‘1strat10n under § 128.91 (r' latmg to EPA )

. i approval reqmred)

(b) The -followmg are exceptlons to subsectmn:

'i(axs)(vm)

(2) The use of general use pestlcldes [by an owner or
‘ Are51dent] in the -care. and .mainteénance ‘of a sw1m.m1ng' o

pool ata pnvate ’smgle—famﬂy res1dence- Cueestd

- a pesticide to. manage and.control a vertebrat
T as rodents or birds, aﬁ'ectmg pubhc health

, [(16)] (15) -Public health mvertebrate pest: control—-
S The use. of a pesticide to manage and control an mverte- L
. brate pest affecttng pubhc health - . . G

3 * ._:, *

yen [Industnal weeds—The use of a pest1c1de to
* coritrol. vegetatlon around:a structure, such: as; an

oil tank, an’industrial ra:lway 51dmg, an airport . .

@5y ] Publzc health vertebrate pest control——The use of
pest such

[(17)] ‘ae) Regulatory pest control—The fise of a

pest1c1de to control an organism desigrated by the’ Com-,

monwealth or. -the " Federal ; government to -be .a, pest

requiring regulatory’ restrictions' .or control procedures to

(3) The use’ of a’ general use pestlclde by an -

" owher or employee in the care or maintenance of a

sw1mmmg pool used=solely as’ a therapeu
'mmg pool.*. .

'§ 128.42 Categones of commerclal and pubhc ap-
phcators. ' : .

A ¢ommercial - or pubhc appllcator applymg or supervu- : -

'mg ‘the apphcatmn of a pesticide shall be certified i in one

or more of the followmg apphcator categones R

‘ ma.mtam a public ‘road, - an electrical power .line; &,

Plpehne, a railway. nght-of “way or a similar type of area

- or to control vegetation around a structure, such ; as
.an. oil tank; utility sub stations, an industrial rail- - -

way siding, an airport, a parking lot, a fence or an :

mdustnal buﬂdxng or for the control of an invasive

_ weed specles in other areas.. o

(11) Household and health related—The g6 of & pestl- .
~. cide in; on or ‘around a food handling. establishment, a -
hllmfm or nonagncultural animal dwelling, an institution

such as a schoel or hospital,"an- ‘industrial establishment,
c.a Warehouse, a" gram elevator and other types of struc—

jm weod 1mpregnat10n $0 control or prevent fungi, i

protect man or the environment,:-

[ (18) ] (17) Demonstratzon and research pe ﬁontml— e
" The use of'a pesticide to demonstrate to-the .public ‘the’ .

proper method-of application for a pesticide and the use.

~.of a pesticide in research such ‘as that undertaken by-an .
.. extension specla.hst county agent or vocattonal agncul- R
ture teacher. EY

[ (19) ] (18) Wood preservatwn—The use. of 4 pest1c1de
insects, -
bacteria, mariné borérs and other wood. (destroying pests "

12001 (19) Commodity and " space ' fumigation-—The

(10) Rzght-of way and weeds—The use of a pest1c1de to ;1 useof & gant i or ‘to &-structure, trailer, Tailear,

o

. :'ture or lumber is mcluded] rodentlclde Jor avmlde . ‘:
. in. outdoor: penmeter treatments to control pests, -
which may mfest the: structure, is mcluded. L o

‘ 12y Wood destroymg pests—The usé of ‘a: est1(:1de fo R
“control or preveat termites, powder post beetles or other . .- " jitg

. or associated with the structure and [an] the area .
ad_]acent to those structures ; L

-—and includes pole treating or restoration’ afid the ‘use-of a -
. ~fu1mgant for m-place treatment of utlhty poles S

on.board shlp, or in any type of fumigation chamber, such .

. as under a. tarpaulin for the control of pests in stored or
. m-transﬂ', commodltres RO

[(21)] (20) Soil ﬁlngatwn—The apphcatmn of a fu- .
) rmgant to a soil envuonment : S

[ (22) ] @1). Interior plantscape—'l‘he use’ of a pestu:lde

‘to control plant pests when the soil or plant to be treated_.
1s located w1th1n an enclosed structure -

Do [(23)] (22) Park or school pest control—The use of a o,
. pestlcxde ina campground or recreatmnal area of a pubhc

‘or pnvate park or on school property
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[ (24) ] (23) Swzmmmg pools—The use of a pest1c1de m B

the care and mamtenance of s sw1mmmg pools

Tes1 (24) Aérial applzcator—-The use of a pestunde .

apphed by aircraft to--any crop or land area. ‘Applicators
in this category shall comply with § [128. 83] '128.85°
" (relating to ornamental or turf apphcatlon) When ma]nng
omamental or turf apphcatmns :

. (25) Sewer root. control—The.use of a pest1c1de to
control “vegetative " growth” in’ “public and erate

sewage collection and distribution ]Jnes g
§ 128 43.,Determmatmn of competence

(a) For-each of the’ categones Us hsted] in § 128 42

" (relating to’ categones of commercial and .public applica-
. 'tors), competence in thé ‘use and handling of. pesticides

[shall] ‘will be determmed ‘on the. basls ofa written 3
: exammatmn ‘The exammatmn W1ll include . the followmg

@) Areas ‘of ]mowledge and competence set forth [at]
msechon 16.1 oftheact (3PS § 11136a) B

(i) Identification of pests to be controlled and the .
damages caused by the pests. " i :

: (i) 'Tl;,e approprlate control measm'es to be used,
ﬁ:cludmg pestleldes RO

(m) The hazards that may be mvolved in apply-

mg pestlcldes, to protect people and the env1ron- :

ment.

(1v) The proper ‘use of . pestlclde apphcatlon :
eqmpment mcludlng ca.llbratlon and dosage calcu-

latlons. T E

T v) Protectlve cloth_mg and respu'atory ‘equip- -

ment: ‘réquired durmg apphcahon and hand.lmg of
pestlcldes. T

. (vi) General precautmns to be fo]lowed m clean

i mg and- mamtammg eqmpment used

(vu) Transportatlon,
posal of pestlcldes. '

(viii) Apphcable Federal and State pest1c1de laws :

and reg‘ulatlons e

(c) An exammahon [shall] w:ll be proctored [A
_person may ‘use approved refererice sourcés during -

' an examination, 1 The applicant shall provide to the

proctor proof of personal identification by present-
ing a photo:identification document. issued by an
_agency .of .the United States Government or affili--
ated Junsdlctlon (that is, state or territory), such as"

“a driver license, valid passport, mlhtary identifica- ;

tion card, or‘an immigration_ card; or at least two,

- nonphoto identification -documents one of ‘which.
" 'must be a United States Government issued docu- -
“ment bearing the persons signature, such:as a

"Social Security card. The other nonphoto 1dent1ﬁca
tion documents must identify the’ holder by name -

i and address. Only reference materials approved by
' the Deépartment ‘may- be used durmg the examina- "
- tion. Successful ¢conpletion’ of the core area and, success- -

ful complehon of part.two of the examination in'a spem;ﬁc
.category “will entitle .a. person. . to certification.. in . that -
- category. A person. desiring certification  for additional

- categories ' will - be . reqmred to be examined for each
‘additional, category. An. opportunity will be: provided to .

- tetake an exa:rmnahon when a- passmg grade has ‘not
been acbleved [ . L e

injtial pa.rt of the exammatmn Was successfully com—

' the exammahon

g 128.44 Ehgiblhty

~ applicator shall have ‘a current:commercial agncultural_
T agncu.ltural aircraft Operatlons) -

. ‘period-,will lose certification eligibility -and shall: again

ST mltlally filed durmg the last 2 months of the certlﬁcatmn
torage, secunty and dls-

, will ‘be d1v1ded mto core and category speclﬁc areas as

U . - . ;.‘ cide,’ F\mgicide, and Rodentlcxde Act (7 US.C.A.
' o PENNSYLVANIA BULLETIN VOL. 39 NO 39, SEPTEMBEH 26 2009 ’ T

(d) If a: person successfu]ly completes only one part of
the two-part’ examination, successful completion of the
remaining part of the examinatipn shall-‘be: obtained
within [180-calendar days] 1 year from the date the

ple*ed

(&) An apphcatlon to take an exa.tmnatlon shall be fled
along with the “appropriate - fee “with the - ‘Department . -
[ within ] at least 10—Workmg days pnor to the date of -

R . Voo

(a) A person is ehglble for cerbﬁcahon upon reachlng
.18 years of age -and fulﬁl]mg the requirements under’
§§ 128.41—-128.43 (relating to reqmrements for certifica-
tion; categgries of ‘commercial and public apphcators, and
determmatmn of compéetence). In addition to the require-
ments for'a commercial applicator’s certification, an aerial

aircraft operator’s certificate issued by the Federal Avia-
tlon Adm1mstrat10n [under] or show ev1dence of -
omphance Wlth 14 ‘CFR [§ 137.19(a) (relatlng to
‘certification requn'ements)] Part 137 (relatmg to.

() V\ﬁthm 12 months of becommg ehglble to be certl-
ﬁed ag’a commermal applicator, a person shall file ‘with
" the Department ‘an ‘application for. certification: A person
:who fails 'to.file an application withifn this " 12-month -

" establish- ehg1b111ty in accordance with '§§ 128.41--128.43
. An: apphcatlon for initial certification’ will-'be" accepted
from an eligible person throughout the year."A certificate
* ['shall ] will expire on September 30 following the" date
of application, ‘except that the Department may issue a
- “certificate for an additional year when an application is

yea.r SR . Dol )
(e) If a person faJls to complete dehnquent recert1ﬁca-
“tion credits within 1.year from the triennial certification
explratlon date or fails to renew certification for. any
~reason durmg that time’ penod the _person is requn'ed .
‘to. [meet] ‘reestablish _eligibility by - meeting the
_requirements of §§ 128.3; '128. 43 ‘and 128.44; (relatmg to
fees; defermination of competence, and ehg1b1]1ty) Lo

§ 128.45. Recertlﬁcatlon. -

“(a) At mtervals of 3 years, a certlﬁed commermal or
pubhc applicator shall’ prov1de évidence of havmg received
- current update training in technology relating to pesti-
cides in the specific categories in which [he] the
- applicator is certxﬁed to maintain certification. Training

follows ‘ _ R ‘
o '*A ** *

(b) Recert:ﬁcatmn creths wﬂl be glven on’ the bas1s of
attendance at [ meetings ] courses:or other appropriate
training, approved by the Department.- ‘Training . will be
-evaluated by -the Department and ‘assigned credits. A
.pérson.is required to meet the credit requirements in theé
“Pennsylvania . State . Plan for Certification of Pesticide
. Applicators.” This: ‘plan has been filed with and’ approvedl
by the EPA in accordance with [the Federal Insecti-
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§ 128.51.. Trammg program

, (a) A pesttcrde apphcatlon techn.1c1an shall obtam m-' s
structmn in, and ‘possess adequate knowledge - of the -
proper ‘useé and hindling ' of. pest1c1des The tra:lmng o

§§ 136—136y FIFRA) ] Records of. tralmng wﬂl be main-

tained by the Department and a yearly statement wﬂl be“ "
sent to. each certified -commercial or ‘public. apphcator‘- )
creths due ‘0" meet; s

descnbmg credits obtamed and
recert:ﬁcatmn standards

(c) Trammg W]ll be’ approved based on the followmg: ‘

cntena :

(3) Sponsors of recertlﬁcatlon tra:nmg shall subnnt a .

" written réquest for course approval to the Department’s s
regional: office for the region in which the meeting will be-
‘held. A request, to approve out-of-State training shall be , -
* submitted to. the Department. of Agriculture, Bureau of
" :Plant Industry, [ Agronomic ‘Services ] Health: and -

: Safety Division; 2301 North Cameron Street, Harrisburg,

Pennsylvania 17110-9408. A requést shall be subm1tted at

_ least 15 Wonkmg days pnor to the trammg date

(4) A request “for-. tra:mng approval' ] sha]l] meet

mclude the followmg mformatmn . AL

the meetmg

contact person who is coordmatmg

(v)_ ll)he tra.mer has at least.3 years expenence as

~'a ‘certified - apphcator ‘in the approprlate category
. or has submltted documentatl’

" tions: ‘to" serve .as.a traJn such as’ educatmnal
: background. S it

[(v)] (v1) A 'statement of whether- 'the‘ -meetmg is -
‘ opened ’to the pubhc and 1f there ‘is' a, charge to attend R

‘of ‘other qualifica-

* ~:’. * . *'_;; o

(9) Falsﬁicatmn by a pestlclde busmess or other
" coursé sponsor of information requlred undér this subse¢-
.tion may result ina Warnlng, a fine, suspension and. - -
the mthdrawal of course [approval] approvals as set :

forth in thls sectmn -

(10) A person may not fals:fy attendance ior that‘
of another. person’s attendance .at a.recertification -
meetmg Falsification of attendance ata’ ‘recertifica- .

' tion course by a person may result in a warning; a
fine .or -Suspension or: revocation of the apphcator’s

o -certification and require recertification as required
" in.§§ 128.3 and 128. 61 (relatmg to fees, determ.ma-‘ '

tlon of competence) ,
‘ PESTICIDE APPLICATION TECHNICIANS

program [sha]l] must, mclude PR TRV

"(1) Those areas of lmowledge descnbed in sectmn 16 2 .

of the act @ P'S. § 11 36b)

(1) Identlﬁcatlon of pests relatlve to Job responsh".

(;u) The proper ‘use of pestlcldes and use of apph-
catlon _equipment, including: cahbratlon and main- '

tenance eqmpment used on: the Job R

S e e f g PROPOSED RULEMAKING S f,f-r’-'_ii R

| '§ 128.52 Registratlon.

! - (i) Safety and health,

; (2) Transportauon storage, secunty and dlsposal.“'
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(m) Protect1ve clothlng and resplratory equip- - -
) ,ment required durmg the apphcatlon and handhng S
. ~'of pest1mdes T o

(1v) 'I'ransportatmn and dlsposal of : pestlcldes -

: used in and around the workplace

they aﬂ'ect the work ass1g‘nments. L

a)‘ A busmess sha]l submlt to th, Departme

to register as technicians. The postma.rked date or date

of receipt will indicate the begmmng of & training penod il

: ~’to cons1st of at least 30 calendar days of training. .’ -

(g) A techmclan sha]l be 16 years "of - age or older. . ‘
»years of : age at the tlme of apphcatlon for reglstra- .
- ,tlon ' : )

(1) The: name, address and: phone number ofi the . § 128 53' Recor dkeepm g._

T (b) The pestlc1de apphcatmn busmess sha]l keep S
" . as part of its records. proof of ‘personal identifica- - .
.tion' by retaining coples of a photo.identificdtion : .
.. document issued by an agency of the United States : ... .
e Govemment or afﬁhated jurisdiction’ (that:is, state
“ ‘or territory), such as a driver license, valid: pass- RN
- 'port, m1htaryl1dent1ficat10n card, or'an: immigra- . .-
-, tion cdrd; or at least two. nonphoto 1dent1ficat10n'-_,'
_documents one of which must be a United States .
' .‘Government issued. docunient bearing the persons -
' signature, such: as i Social Security card. The other- - -
- nonphoto - identification documents must "dentlfy. s

: the holder by name and address.‘

. shall be’ mamtamed for at least’ 3 years and ‘compléted

- in written or printable form no later 2 Wours
- after the training and shall be made J.mmedlately
L avaﬂable to the Department upon request Do

PRIVATE APPLICATORS

§ 128; 61 Determmatmn of competence. e

(a) Competency in- ‘the” use -and" handlmg ‘of restncted o
-use: pesticides by a private :applicator will be .determined -
" on the basis of & proctored written’ exammatmn v-The_
exammatlon will mclude the fo]lowmg :

T (1) Areas of ]mowledge descnbed [at] in sectlon 17 2i'~.4' S
o ,”oftheact(3PS§11137b) o

@) Labehng and label comprehensmn. '

(). Envuonmental protectlon. o

A 1(1v) Pests. . | o
7] Pesincldes ' :
(vi) Integrated pest management.
T .(vu) Equlpment

vt (vm) Apphcatlon techruques and technology. ' :5-" .

(x) Laws and reg‘ulatlons

5573, 3

@ Apphcable State and’ Federal ' reg'ula ons as '

Thy
ﬁrst class’ “mail,: postage prepald, on-a form pro- . -~
v1ded by the Department ] alist of persons it. mtends ’

(c) A record requ]red ‘to be. kept under 'th1$ sectmn;’_f -

T ST P
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(c) Only reference materlals approved by the De-
partment may be used durmg the examJ.natlon

_proof -of personal 1dent1ﬁcatlon by presentlng a-
photo identification document issued by an agencey -
of the United States Government or afﬁhated juris-
" diction (that is, state or territory), such as a driver.
hcense, valid passport, military identification card,
or an immigration card; or at least two nonphoto

" identification documents one of thch must be a.

“United States Government issued ‘document bear-

: mg the persons signature, such as a Social Sécurity’

; «card. The other nonphoto 1dent1ﬁcat10n documents |
must 1dent1fy the holder by name and address.

§ 128 62. El1g1b1hty

. (a) A private ,apphcator Wlll be - ehglble for a permlt
upon reaching 16 years of age or older and fulfilling

_ the requirements of § 128.61 (relatmg to determmatlon of .

competence) and subsectmn (b)

®y Within i year of fulﬁlhn the requ]rements of
§ 128.61, a private applicator. sha]l file with the Depart-

'. ment; an application for 'a permit - accompa.med by the

» appropriate fee. A person who- fails to file within ‘this 1 .
R & 8361

A

year penogl shall aga.m estabhsh ehg1b1hty under

(d) A pnvate apphcator w1th -an explred permJt

. may not make an'application of a.restricted use™ -

" pesticide - (unless .the 1nd1v1dual is. ‘working’ under
-the dn'ect supemsmn of a certxﬁed apphcator)

- § 128.63. Recertlﬁcatlon.

(a) At mtervals of 3 yea:s, a pnvate apphcator shall
have accumulatéd eredits as.-a result’ of havmg rece1ved
- update training approved by the Department in technol-

“ogy relating to the propér and safe use of pesticides to ~-.
. ¢tontinue as a -permitted pnvate pesticide applicator. . -
Tralmng will . be d1v1ded ‘into’ core and category spemﬁc :

tmn)
(1) Core. _ .
@ Safety and health
(n) Labehng and label comprehensmn. s
(iii) Envuonmental protectlon. : N
-(iw) Equlpment use, cahbratlon and dosage calcu-

' lations. ..

(v) Protectlve cloth.mg and resplrator eqmpment
(v1) Cleanmg ‘and mamtmmng eqmpment.

(vu) 'Ii‘ansportatlon, storage,
posal O

(vu1) Apphcable State and Federal laws. -
(2) Category speczﬁc. RN E R T
(1) Identrﬁcatlon of pests. R
(11) Approprlate control measures BRI

._ (i:ii) Integrated pest. management,

(b) Recertification ‘credits will be glven on the basis of
attendance at” meetings -or ;other _appropriate tralmng

. approved by the Department 'lﬁ'almng will be evaluated -

by ‘the  Department ‘and assigned:credits. A person is

o requn'ed to-meet the credit requirements in the Pennsyl- -
- vania Staté Plan for Certification of Pesticide Applicators.’
: Th1s plan has been ﬁled w1th and approved by the EPA
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under [the Federal Insectlclde, Funglclde, and

. Rodenticide Act (7-U.S.C.A. §§ 136—136y) ] FIFRA.

* Records of training will be maintained by the Department - - .

" and a yearly ‘statement will be sent to each privaté
.applicator describing credits obtained -and credits ‘due $o -

~ meet recertification standards. Tralnmg wﬂl be approved

Fas descrlbed under-§ 128 45(c).. " .

(c) Ifa. pnvate apphcator faﬂs to refiew- hls penmt by

‘ _ the date of expu'atlon, renewal reqmres the followmg

(2) Completmn of . the exam.matlon reqmrements as
described in-§§ 128.3,.128.61 and 128, 62 (relating to fees;

. determination of competence, and ‘eligibility). by. the' appli- -
- . .cator if the:due recertification credits are not- completed
. within 1 year. from the expiration date of the permit or -
- the: permlt is explred for more than 1 year for any

reason A 5. -

(d) Falslﬁcatlon by a pestmlde busmess or. other T
course sponsor of- mformatlon required under thas

section may result in a warning; fine and suspen- |

sion or the withdrawal of course approvals as. set

. forth in § 128.45 and this section. .

(e) A person inay not falmfy attendance or that of
another person’s attendance at a recertification
meeting. Falsification of attendance at a- recertifica-.
tion course by a person may result in a warning,'
fine or suspension or revocation of the apphcator’s

- certification and requlre recertlﬁcatlon as reqmred
m§128.61. IR ,

: § 128.84. Fﬁ:m.lgatlon by a. pnvate apphcator'

(a) A pnvate apphcator shall Jhold a pernut 1n the

. / proper fumigation category in order to purchase.or .

attempt to purchase or use a restncted use flnm
gant product R

“(b) In addltlon to the requn'ements in § 128 61 (relat- :

'_mg to determination of competence), a private ‘applicator
. .using [st‘ructural,] commodity and’ space, Or. " 8oil fumi-

* gants shall demonstrate’ competence in the proper .and
. .safe use of these pestxcldes Competency shall be demon-; -
' - strated by passing a. proctored written examination =

specifically relating to each typé of fumigant the applica- -

.. tor intends to use. Only reference materials’ approved :
" . by the Department 'may be used during the exami. ~

nation. The applicant shall provide to: the proctor.’

proof “of personal - identification” by presenting.a -
. photo 1dent1ﬁcat10n document issued by ‘an ‘agency

of the United States Government or affiliated juris-"

. ‘diction ‘(that is, state or territory), such as.a driver -
license, valid passport, mlhtary identification card,.

or an immigration card; or at least two: nonphoto ..

‘identification ‘documents. one.of which miist. be a

United: States ‘Government | ‘jssued document bear- -
ing the persons signature, such as a Social Secunty

- card. The other nonphoto identification documents
- _must 1dent1fy the holder by name and address. Lo

1w @ A speclal penmt will _be 1ssued relatmg to ¢

" fumigation; and will be ‘valid for a 3-year period. A fee .

will not. be charged for: this special permit. A special .’

_permit will ‘hot be'issiied for the use of‘a fumlgant unless :
the apphcant has a pnvate apphcator’s penmt L

[(c)] (. Recerhﬁcahon reqmrements shall b‘e met
through “attendance ‘at’ approved meetings ‘and [shall]

. consist of at ledst two eredits of category: specific ‘educa:"

tion: relating - to the’ appropnate ‘area.of .fumigation in
wh:lch the apphcator is- cert:ﬁed The cred1ts obtamed by

T

-



oy
o

- | i pnvate apphcator to meet the« reqmrements of thJs'
» -+ subsection may also be used to meet the requl.rements of L
§128.63 (relahng to recerhﬁcatmn) :

,~§ 128 65 Recordkeepmg. L

) (a) A pnvate apphcator shall keep for each apphcatlon N
of a restricted. use pest1c1de a. record conta.mmg the~ :
. followmg mfonn

atiom: ... " -
(1) The date of apphcatlon For a restncted use

; o pest1c1de requiring a reentry time, the date of apphcatmn )
RN [ shall] must- ‘include the hour vompleted S

(3)> The size of the area treated

(B

~45) The EPA product reg1strat10n number

[(4)] (6) The total amou.ut of. every restncted use
pest1c1de used in pounds, ounces, ga]lons, hters, ap-

;phed toa treated area. -

o N (5) ] (7) The dosage or rate of apphcatlon, of every‘
'restncted use pest1c1de used

. [(6)] (8)~ The naines and [, _when apphcable,] the :
perm1t or- certlflcatlon numbers of the persons. making

‘. ..0L, supemsmg the apphcatlon When apphcable, the - .
~ names, of the noncertified apphcators acting, under

‘  the direct supemsmn of the pnvate apphcator,
. shall be recorded G .

[ (7) The EPA product reglstratlon number o .

(8) The s1ze of the area treated

(b) A record requ;u'ed to be kept tinder thls sectlon sha]l

... be mamtamed for at least 3 years: ‘[ and shall be made ..
A "1mmed1ately available to the' Department - upon re-
‘.'.‘quest or 1mmed1ately avallable to medmal person-
: nel in an emergency ’ e . .

’ (c) Pestlclde product and apphcatlon mformatmn -
j'shall bé made immediately ava.llable to medJcal g

L .-.personnel in' an emergency. . BTN

, _'§ 128, 71. General.

A person Who is not a resuient of thls Commonwealth .

‘but who has a valid license, “certificate lor permit ‘from

| . another state, may’ obtam an appropnate Pennsylvania

- hcense, certificate or permit if the state in which [he ]’
"the person is licensed ‘has a reciprocal agreement with

“the Commonwealth under" section 22 of the-act (3 P.S:.

() A restrlcted ‘use pestlclde apphcatlon record ;

shall be completed in written or printable forni no

‘later th_an 24 hours after the application date and ..
‘made lmmedlately avaJlable to the Department v
upon request. , )

REC]PROCITY

§- 111.42). A license, certificate or permit [ shall ] will be

.. issued under this sectmn only . for’ the mlhal penod of' '
-issuance for that ehglble category -

§ 128.72 Procedure. R o SR
A person desu'mg a hcense under § 128 71 (relatmg to

general) shall ‘submit fo ‘the Department a properly:

completed application, the appropriate fee and evidence of

. financial respon31bﬂ1ty as required along with a-copy of

the person’s current license, ‘certificate or- permlt proof

’..of hav:mg reached 18 years of - age, ‘out-of-State<

P R

[(3)] (4) The' brand name ; [and formulatlon] of
: every restncted use pestlc1de used

PROPOSED RULEMAKING L

‘§ 128.81. nght-of-way apphcatlon

f'-catlon of a restncted use pestlclde. | R

re51dency and proof of- personal 1dent1ﬁcatlon by §
presenting a photo_identification document issued

by an agency of the United States Government or. . i~._ o
‘,_,afﬁhated jurisdiction -(that . is, state .or territory), ' -
- 'such as a driver hcense, valid passport, military- -

identification card or an immigration card; or at

_ least two.nonphoto identification documents one of
- which must be a United States Government issued :
- .document bearing the persons signature, such as a__.
" Social Security, card. The other nonphoto idenfifica-
. “"tion’ documents must 1dent1fy the holder by name .
"a.nd address. - :

 'Subohapter C. PRIOR NOTIFICATION ;‘.

[

(b) Alternatwe form of notzﬁcatwn In heu of. the 2

Co notl.ﬁcatmn reqmrements descnbed in. subsectlon (a), an

apphcator Imay ‘give prior not1ﬁcat10n [orally or by

. certlﬁed ma.ll to every] by constructlve notlﬁcatlon v '
" to a person residing'in [ a ] évery dwelhng unit onland -
. contigiious to the restricted use pesticide . apphcatmn site. -

[ This siibsection does not apply to an’ aenal apph-.‘ .

O Addltzonal mformatzon '

(1) At least 7 days pnor to thé proposed apphcatlon ,
‘date a person residing in a dwelling on land ‘contiguous
to the application site may request add1t10nal mformatlon;
from the [ person designated to receive. requests for. )

_.add1t10nal m:formatlon] pestlclde apphcatmn busi- . -

~ness. Upon- the . ‘request, . the [ applicator] pesticide :

- ‘application business ghall make' constructive notifi- - o
-cation and provide. the following additional mformatlon‘;' o
-at least 12 hours pnor te the the of apphcatlon .

(2) Upon wntten request the [ des1gnated person]'f]»-

o ‘pesticide. application business shall, within 10 dayg of . . S
_ receiving a request under this subsectlon, provide a cdpy .

+ of the label for every restncted use pestmde used or to'
. be used

§ 128 82 Nonagncultural speclﬁc Slte apphcatlon.' -

(a) Pnor notzﬁcatlon required. A commerclallpubhc ap-' -

) 'phcator may  not make a specific ‘site apphcatmn ofa - '

restricted use pesticide without first giving prior notifica-

~ tion- [ora]ly or by certn‘Eied mail to every] by

constructlve notlﬁcatlon t0 a person residing in [al
every dwellmg 'lJJ‘.llt, on land conmguous to the apphca-

_hon s1te

(b) Addltwnal mformatwn |

). [Upon request made by a person entltled to .
notlce at ] At least 7 days prior to the proposed applica-

tion date [to the person’ des1gnated to receive re-
" quests- for additional . mformatlon, the applicator.

shall ], a person 'residing in a. dwelhng on:land

.bcontlguous to the application . site’ may request, S
. .additional information from the pesticide applica-
- tion business. Upon the request, the pesticide apphi-

cation business shall make constructive notification .

. and provide the following additional information at least :

12 hours pnor to the time of apphcatlon
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() Upon wrltten request the [demgnated person] L

pestlclde application business-shall within 10-days of

Teceiving a ‘request under this subsectlon provide a ‘copy.

- of the Jabel for every restncted use pestlclde used or to B

be used

R O) Excepnons ~The fo]lowmg types of apphcatlon do not.' ‘

reqmre pnor notrﬁcatlon N

“d). An -app
that is maected mto trees or utility poles

§128 83, [Ornamental or turf apphcatmn] (Re- '

: served) .
[(a) Notzﬁcatzon. g

.............

. A pesticide business that meets the deﬁm -
tmns of ¢atégory 06 (ornameptal and. ‘shade’ trees) -
or 07 (lawn and turf) of § 128,42 (rélating to ‘catego- . -
- ¥ies of commercxal and pubhc apphcators) regard-‘_:
_ lng general 1use pesticides -shall at least' 12 ‘hours ©
. prior- to. the .time ‘.of apphcatmn provide.” every™. .

land contiguous.to . .
person re51d.1ngm o dwelling on lan £ s apphcator may ‘post placards, at usual points of

entry to -the ‘application- site and at’ the ‘borders'
. vv1th adJomJng ‘properties owners “at least 18 hours . :.
p ior to the time of application. This placard must’

the apphcatlE

site w1th the fo]lowmg mformatlon-
(1) 'fh ¢

at : and tune of apphcatlon. .

y (i) The. brand ‘name - of - every pestlclde ‘to be. .
4 apphed mcludmg the EPA reg1strat10n number, :

(2) Wlthm 10 days of receiving .a request the‘ '
pestlclde apphcatlon bu51ness ‘shall. prov1de a copy., ;
- of the label for. every pestlclde to be used.,

- (b) Exceptwns —A pérson, is'not. entltled to not1ﬁ R

catlon under. -subsection: (a) unless the .person
.- makes.a writte: ,.r'equest at least 7. days pnor to the
o proposed date of _fppllcatlon f
- (e) Premtses sharmg mutual border The request :

descnbed in - subsection | (b) . ‘shall list by  street.

address premlses which' share 'a mutual - border

request ] R

(a) Pnor notzﬁcatwn requzred. A commerclal/ Y

pubhc ‘applicator may not apply‘a restricted use

* pesticide for an agricultural purpose without first | .
‘date, 2’

giving prlor ‘notification inthe’ fornmi 'of a notice

pubhshed in 'two newspapers of general cn:culatlon :

m the affected : area. :
i) Addztwnal mformatzon

(1) At least 7 days pnor to ‘the proposed apphca-'
tlon ‘date,a person ‘residing in"a’ dwelling on land °

contlguous to ‘the restricted use. pesticide applica-
_tion' site may request additional information from

~with the. prenuses owned by the person makmg the v

‘.

- the, pesticide; apphcatmn business. Upon  the. re- -

quest, the pestlclde application business,shall make'

. comstructive notification’ at least 12 ‘hours prior to

_the:time-of. apphcatmn, and prov1de the fo]lowmg
add1t10nal information: v, . .

(1) The: proposed date and tnne of apphcatlon.

(2) The perso

making-a. request tmder’ th.ls sub- -
sectlon sha]l 1dent1fy m the request the name and'
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s (11) The brand name ‘of every restucted usé pestl- '
' i ludii the EPA reg!stratlon -

» ddress, and phone‘ num S

) s1ded on by the person makmg the request

) request under this’ subsectlon, prov1de a copy of the
- label for every restrlcted use pestlclde used or to
_ e . «beused. Tl SR .
tion’ of a’ restncted use pestlclde'_:
" pesticide ‘application business may give construc-
" tive -notification  to ' a person “residing. in ‘every.

.~ use pesticide application site at least 18 hours prior .
"to the time of application. The pesticide application

.’»address ‘and phone number. .’

; "'stncted reéntry time listed .on’ the pesticide label: E

o peshclde .does not require. prior. notlﬁcatmn ‘where
.- . applied ; ‘directly below. the_.soil surface, except
" where a well or spring is located_ within 25 feet of :
the apphcatlon site or a soil fmmgant is used

" §128.84: No ""agrlcultural area-w1de apphcatlon

. -from [a person desxgnated to receive requests for .
adetlonal mformatlon] ‘the pestlclde apphcatlon :
- busmess Upon the ‘request, the [ applicator] pesti-

. least 12 ho S pnor 0. the tn.me of apphcahon SR

- -son. shall] pr0v1de a‘. copy of the labe”l for every resmcted

- {"inches“in size and be ‘printed with the following

. “words; “Public Noticeé of Pesticide -Application” and -
.. contain the pest1c1de apphcatlon ‘business’s' name,
“address, phone number and the brand name of
_.every restricted use pesticide to be. apphed mclud- -
‘ing the EPA reglstratlon number . .

v

address of every person operatmg agncultural la.nd '
which, shares -a common border with property re-

T @) Upon written request, the pestlmde apphca- .
tlon JDbusiness shall, within 10 days of . recelvmg a.

(c) Altern:' te forms of notzﬁcation. i LE
(1) In lia of requirements in su‘bsectlon (a) a’

dwel].mg unit on_land contiguous to the restricted

busmess shall prov1de the’ proposed date and loca- :
tion: of -the- .application; the brand nameé of: every.
restricted use pesticide to be. apphed including the
EPA régistration number and the busmess na:me,"‘

(2) In’. heu of reqmrements in subsectlon (a),

iain posted until the conclusion 'of ‘any re-

The" placards must’ bé' at least ‘8 1/2 inches by 11. .

,A(d)bExceptlons ‘A apphcatlon of a restrlcted use .

* * *’

@ -Additio lvmformatzon

t 7"days pnor to .the’ proposed~ apphcatlon,
n fesiding. in a. dwe]hng on land contiguous
to ‘the: apphcatmn site may request additional mformatlon' :

cide’ ~apphcatlon business’ shall ‘make ‘constructive
notification..:and provide the. following information at

n e; "ad'dr'esé .and" 'phbne'ﬁﬁid-
(2) [Wlthm}] Upon wntten request, the pestlclde o |

Aapphcatlon ‘business shall within 10 days of receiving
.a request under this subsectmn, [ the designated per- °

:::::

§ 128 85 [Ag‘ncultural apphcatlon] (Reserved)

[(a) Prwr notzﬁcatzon requzred. A commercxally.‘
pubhc apphcator may not apply a restncted use



pestlclde for ‘an agncultural purpose w1thout ﬁrst

. - in the affected area. . o
(b) Addztwnal znformatwn. o

" person -designated. .to receive requests for ‘addi-

- ® The proposed date and tlme of. apphcatlon

number o

.th1s subsection, the designated person shall provide

to be used

T owned by the person makmg the request

tiguous to. the restricted use pestlclde ‘application

. site at least 18 hours prior to the time of applica-
tion. If the applicator uses placards, the placards

' _'tlon for pnor notlficatlon

.applied- directly below -the soil -surface, except
- where a well or spring is located within 25 feet of

the apphcatmn site ora soil fum.lgant is used ]

Stomi T _
(a) Notzficatwn. L

* 07 as described.in § 128.42 (relating to categories of

* . commercial and public applicators) to the pesticide
application business for notlﬁcatlon of pestlclde
apphcatlons by that busmess.

i) T]:us written request for notlﬁcatlon is hm1ted~

*_ to and must list by owners name and street address

" .of the premises sharmg a mutual border’ w1th the

B re51dence ‘of the ‘person makmg the’ request. :

(11) The notlﬁcatlon reqmrement becomes eﬁ'ec- '

s ;tlve 7' days following receipt of the request by the
" _pest1c1de apphcatlon busmess. o

(2) Upon recelvmg a wrxtten request at least 7

‘days prior. to the application date, a pesticide
- business ‘making lawn, turf, ornamental or shade -
tree . apphcatlons shall make constructlve notrﬁca-,

.

- giving pnor notification -in the form of a. notice _;,
L pubhshed in two- newspapers of. general clrculatlon -

(1) ‘At Teast 7 days prior to the proposed apphca-
tmn date, a person residing in a dwelling on land
contiguous to the restricted- use pesticide, apphca-.
. tion site may request additional information from.a -

tional information. Upon the request, the apphcator '
shall at least 12 hours prior to the time.of applica- -
" tiom, provide the followmg addltxonal mformatlon. E

; (11) The brand name of every restncted use pest1-~ B
cide to be apphed mcludmg the EPA regxstratxon' oy

(2) Within' 10 days of rece1v1ng a request under .
a copy. of the label for every restncted use pestlclde

(3) The. person makmg a request under thJs sub- e
sectlon shall 1dent1fy in his request the name and - .
‘address of every: person operating agricultural land -

" “which ' shares-a‘" common border with property ‘

(c) Use of placards In lieu of reunrements con-: -
”‘ta.med in subsections (a) and (b), an applicator may-

give prior notification ora]ly or by certified mail to . -~
. every. person residing in a dwelhng on_land con-

site or may post placards around the application '
- § 128 88. Recordkeepmg for, pnor notlﬁcatlon

shall contain the information reqmred by this sec-‘

(d) Exceptwns An apphcatlon of a restncted use. -
pestlclde does not require priot notification where - -

w .

§
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1

: 5'57'7;-“ o

" , .tlon of apphcatmns on contlg‘uous lands at- least 12 e
" hour's prior to the apphcatmn prowdmg the follow- L
. mg information: R

B ¢Y) The proposed date and t1me of apphcatlon. - »
(11) Theé brand name of every pestlclde to be E

o apphed mclud.mg the EPA regrstratlon mumber,

(i) The busmess name, address and phone num > B

gber.; F

(8) If speclﬁcally requested in wntmg, the pestl- R

’ -Aclde apphcatlon business shall’ within 10 days ‘of :- =
" receiving a request provide a copy of the labels for L
every ‘pesticide used or to be used . o

* (b) Expiration of request. A request for notlﬁca- e

(d) Exceptwns ‘An apphcatlon of a pestlclde to a:

" tion. .

'

. ‘matlon

. ";§ 128.85a Ornamental or turf apphcatlon notlﬁca-

4§ 128. 86 [Constructlve notlﬁcatlon] (Reserved)

[A person sha]l be deemed to have received

} served)

R

[If thlS subchapter authonzes an apphcator to

tlon made under this subchapter shall expire - on . ‘
‘,' December 31 in the year in whmh it is made SR

_ (c) Records The pestlclde apphcatlon busmess A. -
_ shall keep records of all requests for notification -
-and records of not1ﬁcatlons made for 3 years. :

" :tree by means of mJectlon 1s not subJect to notlfica- T

;notlficatlon under this subchapter if an adult re51d-' o
- mg m the same dwellmg is so notified. ] o

g 127 817. [ Pnor notlﬁcatlon by certlﬁed mall] (Re-

give prior notification by certified mail, the pnor . '

,notlﬁcatlon shall be effectlve upon recelpt. 1

":(a) The [apphcator] pestlclde apphcatlon busx- ' .v . C

; 4ness shall keep, for each occasion in which priot notifica-

tion is’ requ:red, a record conta;unng the followmg mfor- :

(4) A copy of correspondence relatmg to pnor notlﬁca-

. tmn or add:tlonal mformatmn

~(b) A. record reqmred to be kept under tl:us sectlon shall’ - "

be ‘completed in written or printable form no later
than 24 hours after the application date, maintained

. available to the Department upon request . o
Subchapter D. REGISTRATION OF PESTICIDES

" EPA for registration under section .3 of FIFRA (7.
- U.S.C.A. § 136a) or are permitted to. be. distributed -
. under a Federal exemption under: section 18 or -
" 25(b). of FIFRA (7 U.S.CA. § 136p and 136w(o)may

f§ 128. 91. EPA [ regrstratlon 1] approval reqmred A
[ Only a pestlclde with an approved EPA regxstra-,

tlon will be accepted for reglstratlon by the Depart-

_ment. 1

. ) i . © .. - for'at. least 3 years. and . shall -be made mmedlately_..
© . (1) A person. sha]l submJt a wntten request for -
.. notification of lawn, tuif, ornamental, or shade tree’

" pesticide. apphcatlons, apphcator categories 06 or .

“{a) Only pestlcldes wh1ch have been approved by .

- be registered by the State.

"'(b) State registration of products sold only under ‘
an emergency exemptlon approved under section

18 of FIFRA will remain in effect. only for the

period specified by the EPA in granting approval of * -
. an exempuon, and w1]1 reqmre the reg‘utrant to
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prowde to the Staté all mformatlon requlred u.nder
'40... CFR - :166.32.- (relating. to  reporting - and .
recordkeepmg requirements for specific, - quaran- )

tme and public health exemptions).

*(c) Pesticide r.eg15trat10n is reqmred for all pestl-'
. cides exempted from regulation under FIFRA under

' 40 CFR 152.25(f) (relating to exemptlons for pesti-

- cides ‘of a character not requiring FIFRA regula-

tion); State registration of products under this
exemptlon will be permitted only when. the product

- labeling, composition, efficacy and risks are cons1s-; o

tent with. the terms for Federal exemptlon
Subchapter E. MISCELLAN'EOUS

Tin o

(b) [An apphcator, a pestlclde apphcatlon techm

cian or another: person] A person. after becommg '
aware of a significant pesticide accident or incident -

or who' ‘has knowledge of a 51gn1ﬁca.nt pesticide accidént

C..oor mc1dent sha.ll mmedlately report 1t to ‘the Depart-;_.-g

ment ,

“(c) As used in, th.'ls sectlon the term 31gn1ﬁcant pestl-
c1de accident or incident” means. an accident. or incident '
involving ‘a, pesticide, Wh1ch [creates a danger to hu-
. man bemgs or results in damage to plant or animal
" life ] reqmres a person | to obtain medical treatment,
results in illness requiring veterinary treatment of .
‘any wild or domestic animal; results in the unin-
. tended death.of a human or ammal, po]lutes the

.waters, of  this Commonwealth ‘or-.causes da.mage

" isins; structures or stored commodltles L

.verse. effect resultmg from the pesticide product

when applied in a manner consistent with the label .
directions shall contact the Department and pro-.

v1de mformatlon on the application and its eﬁ'ects
(e) Tlus ‘section does not supersede the reporting proce-

dures’ of other statutes or the regulatlons promulgated '

thereunder
§ 128.102 Protected de51gnated areas

tay An. apphcatlon of a réstricted use pest1c1de vv1th1n
100 feet of certain pubhcly-owned or des1gnated lands will
‘not be - permitted. unhless a: waiver .is granted by the
Sem'etary Lands affected by this restnctmn include:’

3

(1) State forest land des1guated [ “Natural Areas and v,
Wlld Areas.”] as a’ Conseérvation Area under 17 .

‘Pa. Code Chapter 44, (relatmg to. conservation ar-
‘eas) or as.a natural area or W11d -Area . under

17 Pa. Code Chapter .27, (relating to State Forest.
natural areas—statement of policy), and State park
-land designated as a conservation”area under 17 =
"Pa. Code Chapter 44 (relating to.conservation ar-. -
"eas) or-as a Natural Area under 17 Pa. Code Chap-"
ter 17 (relatlng -to state parks natural areas—.«

_-statement of policy). Sk S

(2) Areas conta.lmng endanger\'ed or [rare organ-.
1sms] threatened plant or. ammal specles These

fe organlsms ] species.are. [1dent1ﬁed at ] listed in_ 17'

_Pa. -Code, [Chapter 45 (relatmg to conservatlon of =
Pennsylvanla natlve wﬂd plants), and 58. Pa. Code'

PROPOSED RULEMAKING

Chapters 75 and 133 (relatmg to endangered spe-
cies; and ‘wildlife classification) 18§ 45.12 and 45.13
(relatmg to Pennsylvania endangered and Pennsyl- .

. vania threatened); fish identified in §§ 75.1.-'and

752 (relating to endangered species;-and endan- -
‘gered species); . and 58 Pa.Code Chapter 133;.
- § 183.21. (relating to Pennsylvanla classification of
birds  as. Endangered .and :Threatened), § 133.41.
‘(relating to Pennsylvania classification of ma.mmals

as Endangered and Threatened) . QRE ’

v(d) The Secretary ;will‘approve"or deny the appll-

: e cation Wlthln 60 days of recelpt of the apphcatlon.
X §. 128.101 Reporting - of’ pestlclde 51gmf1cant acc1 '
e dents or mcldents._ Lt L

" § 128. 103 Handlmg, transportatmn, storage, use
~and dlsposal of pest1c1des o

(a) A ‘person may: not use, handle transport store,
" dispose;, display or distribute. a pest1c1de in a’ manner .
that endangers man or, [ his ] the énvironment or con-
taminates food, feed, feed supplements, med1cat1ons, fer--.
tilizers, seed -or. other. products that:may be ‘handled,
‘transported,- stored, dlsplayed or . distributed  with " the
- pesticides or otherwise is in’ conflict Wlth State or-
Federal’laws or regulatlons G e L

(b) A person. may not . use, or ‘cause. to “be-. used .a

- pest1c1de inconsistent with- 1ts labeling - (as definéd in
U § 1282 (relatmg to deﬁmtmns)) A pest1c1de label
7 containing. an' advisory instruction concerning the use of
* the pesticide being an environmental hazard shall be

.considered by the Secretary as a further restnctmn on the
B .pest1c1de s use, .

ol ’(d) A person ma not d1s ose of store ‘or ‘receive for
wh1ch ‘results in an economic loss ‘of. plants, organ- : p y p

- disposal ‘or storage ‘a pesticide, pest1c1de contamer or
" pesticide: container res1due in a manner that does’ one or

(d) Regulated person who. followmg a pestlclde more of the followmg ni el A s

apphcatlon becomes aware of an’ unexpected ad-:

7
x

(2) [Causes or allows the open dumpmg of pestl-

. cides or pesticide containérs. Open burning by the
‘owner- of small' quantities of combustible containers

that do ‘not- exceed 50. pounds is exempt if. ‘the

“ pesticide résidue does not contain orgaxnc mercury,
. chlorates, lead; cadmium or arseni¢ compounds and.
. the Commonwealth or local regulations permit the

" burning:. When “the. burning takes' place, regard’

shall be given to wind: direction in relation to the

~ protection of crops, animals and people from pestl-
.~ cide vapors created through burmng

(3)] Causes ‘or allows dumpmg of pestmdes in, [a
stream, r1ver, pond sewer or lake] ‘sewers or: sur-

face: waters. of this Commionwealth, _éxcept in- conform-
‘ance with permits issued [Jomtly 1 by the Department-of

E Envuonmental Protection [ and 1, the' Fish apd’ Boat

. Commission, or other Commonwealth agenmes havmg

Junsdrctmn regardmg water pollutlon
[(4)] @3 Violates an apphcable Sta _

or Federal

\ [ pollutlon control standard ] acts and regulatlons

[(e) A person shall dispose and store pestlcldes,
pestlclde .containers and pestlclde container resi-
due in accordance with acts and regiilations admin-
istered by the EPA and the Department of Env1ron-

f mental Protectlon.] i

(4) ‘Causes or- allows the open dumpmg of pestx-

' cldes or pestlclde contamers. All pestlclde contam

PENNSYLVANIA BULLETIN VOL 39 NO 39,. SEPTEMBEH 26, 2009 . ‘, l

"_'.

RVAR



- rinsed and free of all visible pesticide residues,
" emptied ‘and punctured prior to disposal.. Plastic

tor. Cel.

A\»_.

. containing an advisory instruction concerning the

:pestlclde’s use

e ‘permission of the: ‘owier, or occupant havmg care, custody
" or control of the property to do so, except in the case.of

»and welfare of the pubhc L

v

. '§ 128.104 Expenmental use perm.1ts. o

L ,pnor to the use in this Commonwealth of g pest1c1de with
an’ approved - EPA experunental use permit." Notification

['shall'} mist ‘include copies of the EPA approval letter,

‘and cooperators mvolved in the program

bu1ld.mgs] relatmg to schools A . S
(a) General. A pest1c1de [other than a d1s1nfectant

“curricular activities within 7- hours - following the applica-

. Publjc ‘School -Codé of 1949 (24 P.S. § 7.772.2) (re-

.Ischools) .

. - (b). Exemptwns The follovvlng type of pestlc1de
‘ ~apphcat10ns are exempt from this sectlon. oo

(1) Dlsmfectants and samtlzers. ;
accessﬂ)le to students. AR

. voids. s

§ 128 107. Prowdmg mformatlon upon request.

(a) A producer, d.lstnbutor or other person shall
maintain all books and records: as- ‘required - in
_ section 8 of FIFRA (7 US.CA. § 136f). The records

'ductlon when requested by the Department.

PROPOSED RULEMAKING

B .ers sha]l be trlple rmsed or equlvalent pressurei»-v

. pesticide containers should be offered for recycling .
~~'or reconditioning where programs are available. va I
- - . . 'not, they may be. ‘disposed of in a permltted sami- -
L, tary: land.ﬁll or a perm1tted commerclal mcmera- .

. (e) A person may not use, or dause to be ‘used;’ a -
_ pestlclde ‘inconsistent with its labeling. A pest1c1de
use of the pesticide’ subject to the Federal Worker - -
- .Protection Standard, (See 40 CFR Part 170 (relating ..

" s to worker protection standard)) will be considered .
. by the’ Secretary as ' a further restnctlon on thej_ L

' . easemeénts or right-of-ways or - when :done under - the-
a _dJIeCtlLOD of a govern.mental entlty to protect the hea.lth» s

The Department shall be notified by the reglstrant

a properly completed product 1sbel as defined in 40 CFR "
- 172:6 (relating to labehng) and a list of the partmpants';

:§ 128. 106. ‘Additional responsibi]ities [w1thm school, }

N registry for
or sanitizer ] may ‘not be applied in a common access L
. area .within "a -school building or on ‘school” grounds o
when students are expected fo be in the common access -

‘area for normal acadentic instriiction or organized extra- -

" ‘tion. The applicator shall ‘also comply with reentry time-
.- Testrictions, contained on-the pesticide-label, whichever. is -
.- greater and the’ requlrements of section 772.2 of the.

. garding notlflcatlon of pestlclde treatments at ..

(2) Self-contamenzed balts placed in -areas: notv
(3). Gel type baJts placed in. cracks crevmes or_

(4) Sw:mmmg pool mamtenance chemcals usedv',
in’ the care and’ ma:ntenance of a sw1mm1ng pool -

shall be made available for inspection and repro-‘ ,
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(b) A pestlclde apphcatmn busmess, pestlclde )

) dealer or - person: 'who handles, distributes, stores, = - :
_‘transports, -or applies any pesticide shall upon - - -
‘request  provide to the Department, information .
"about -the pesticides including brand name, EPA_._'-' T
~,Areg1stratlon number and active, lngred1ents e o
C(e). A: pestlclde apphcatlon busmess, pestlclde T
i dealer or person who handles,: dlstnbutes, stores, - .

‘:‘.Atransports or applies pesticide shall in an emer-: - .
- gency upon request nnmed1ate1y prov1de to med.lcal o

personnel - information “about’ the “pesticides  in-

. volved -including brand name,: EPA reg‘nstratlon i

wrer D

‘number and active mgredxents o

. SubchapterF PESTICIDE
HYPERSENSITIVITY REGISTRY

A [p person ] busmess may not dn'ectly apply pestl- . : . B
‘cides to ‘the property of another without first obtaining .

(c) [A pest1c1de] Pestlclde—hypersenﬂtlve [de- "

. v1dua1] md1v1duals who [wants] want to be on'the
- registry shall provide ‘to, the Department [ his ] their

name and pnmary res1dence _including. street address,

. | city, ‘state, zip code, ‘county, dayttme telephone ‘number . - .
" and, nighttime - telephone number. Each individiial shall
. - also provide an'alternate telephone number wheré notifi- - .
“cation information can be conveyed. Individuals may also
.~ -provide ' secondary locations, " add.resses and- associated - - -
" telephone’ numbers t0" be. maintained as' part -of -their = .=
" listing. An individual submitting a request for listing:less”. .
;=than 2: months preceding-the.effective date, as described
" in subsection (e), may not be, included on; the current : .
" registry with that eﬁ'ectwe date, but will be mcluded 1 S
'the next reglstry -

" (d). To remain on the reglstry, an md1v1dual shall notlfy-

the Department. annually’ during the month of [ Janu- - o
o ary] October 6f the individual’s intent to remain on the ,

the next’ 12 months; Med1cél venﬁ txon will -
: »not be- required for this rénewal. :

(e) "The Department will [mall] d1str1bpte tlf Gur-
rent registry to each licensed commercial iand .public.

-pesticide application business on or before the effective . '
-dates of March 1, [June 1; September 1.and Decem-
~ber-1] and July 15 of each year. [ An mdlwduals] -

Individuals will not be conmdered officially included on-

. .the reg1stry unless. [ his name appears] the1r names o
. appear on. the current registry. Ll :

- § 128.112. Notlﬁcatlon of hypersenSItlve md1v1du- t

(a) General Pnor to'a pest1c1de apphcahon bemg made -

B by a commercial or public pesticide application busmess .
the followmg condmons shall be met: . . .

** * *-j.{*:. TSI

(4) Not1ﬁcat10n ‘shall be made by telephone, ot per- I
'»sonal contact or certified maﬂ or 1f avallable, elec- .
, tromc ma11 or facsumle L .

(1) Notlﬁcatlon requu‘ements are met [lf the. mforma- .

. tiom is’ placed on a telephone answering devme N
- activated by calhng the registrant’s telephone num- -
"ber] through constructlve notlﬁcatlon by contact-

ing the hypersens1t1ve person’s daytime or mght-‘

.. time listings in the register or if the informatiop. is’
" given to.an adult contacted by dialing the
: mghttlme or] a.lternate telephone nu.mbe

[ daytlme, :

o 39, SEPTEMBER 26 2009 Do
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(11) If notlﬁcatmn cannot ‘be - made aﬁer at least two

telephone contact attempts, notification may- be: made by o
_ placing thé written notification information on.the front

S -door of the Tisted: residence or secondary location listed. -

" in,the registry w1th1n 500 feet of ‘the apphcatlon .

. mte 12 t0.72. hours prior to the apphcatxon

#(idd) A record shall ‘be kept of. every [telephone] :

- - contact and: contact attempt made u.nder tbls paragraph

: (1) ‘A apphcat;o
AR family res1dent1a.l] detached structure not hsted as
e A secondary locatlo' Lot |

_ (4) An apphcatmn of a pestlmde to a tree or utlhty
pole by. means. of: m]ectmn [ Prior n,ot1ﬁcat10n re-~

'-'.qu:u'ements contaJned in§. 128.83 (relatmg to orna- o

mamtenance ofa swunmrng pool

- Department upon request-[of to
: f'an emerger cy] Sy
lPa.B Doc. No. 09-1780 I"ﬂed ﬁarpu

[49 PA CODE CH 43b]

‘, Affairs (Commissioner) proposges.to ‘add '§- 43b.22 (relating

. - ‘set. forth mAnnexA.
A Eﬁ"ectwe Date - '

L ﬁnal—form rulemakmg in the Pennsylvam.a Bulletm
P Statutory Authority 5 - ¢

“Section 5(a) ofthe act ofJu1y2 1998° (P L 345 No 48) -

- o (Act 48) (63 P. S. § 2205(a)) ‘authorizes the Commlssmner,
. after consultation with Ticensing ‘boards’in the Bureau of

- Professional- and ‘Occupational Affairs (Bureau), to pro- .
: "mulgate a ‘schedule”of civil penalties for violations of the .
. aets or - regulations- ‘of these' licensing’ ‘boards: Section

. 7 B06(a)9) of the -Chiropractic Practice Act (act) (63 P.-S.
v §,625. 506(a)(9)) Aauthorizes’ " the .. State. Board of
' Cthopractlc (Board) o’ take d15c1phnary action against-a

‘Board.’ ,Section . 50ﬁ(a)(13) ~of . the” act : (63" P S:.

chon ‘against ‘a’ licensee. for- failidg topéerform any

PROPOSED RULEMAKING

o contmu.mg educatlon dunng each blenmal renewal cycle

" Board to-levy a; civil- penalty of up to $1, 000 _on any
. A.‘hcensee who. vmlates rany provision. of the act N '
"'Backgfound and Need for the'i egulatzon

- tion§ #nd i impose ‘civil pena.lt1es under schedules- adopted
- by the Comlmssmner in- consultatmr;_;vﬁt;h ttﬁe Buréau’s
S C hcensmg boards .Act 48 citations stre e the disciplin-

(b) Exceptzons The follow1ng types ‘of apphcatlon d° not‘:'.- .:ary process by eliminating the ‘need for-formal’ orders to,

f"a smmde thm * -+ sent’agreements; At the same tiime, licensee§ who, receive
' pe N a [ smgle - _-an Act. 48 citation retain their due process: Tight: of: -appeal .
. :prior -to-~the. imposition : of dlscxplme The tise ‘of;Act :48

i . “~citations. has Jincreased steadily since 1996, when . the

tlnumg education requirenmients, - the "Commisgioner’ is -
;. proposing a civil penalty ‘schedule’ for ‘violation of the 3

&.4(,) Recordkeepmg A record ‘of the nohﬁcatlon m_forma_ - Board, because the Commijssioner and Board beheve the’ s

' tioh required, under 'this séction, including thé. time.: and *
. - method: of notlﬁcatlon, shall :be’ made- Wwithin 24 hours -
o followmg the apphcatlon ‘and maintained’ for.at least S

" .. 8 years and shall be made nnmedlately available to the, Lo

edlcal personnel m,"::. -~ der “the ' séparste’ rulemaking * being “proposed” “by”‘the ~

A v -‘,_Board ‘8™ licénsee " who - fails to* complete’ the required
iesrecﬁoeseptember_?ﬁ, 2999 go0am] o7 ‘amount of mandatory contmumg education ‘duting the
w. - the’ requ]red ‘continuing ‘education , during . the . Hext -6

e ‘months; failure to complete the reqmred continuing: ediz-
- cation by that dead]me will subject the hcensee to formal

Also, the :Board’s, current regulatmn at 49 Pa. Code
‘s 5.17(g) (relatmg to biernial- registration;: anregistered
status and -inactive status; failure .to repew; address of
' record) ‘prohibits a Ticensee whose license has lapsed from
: ,practlcmg chiropractic in this Commonwealth. As is being -
.. done' for _othér, licensing ‘boards, . the . .Commissioner is

Schedule of C|V|I Penaltles——Chlropractors X
The Com:rmssmner of Professmnal a.nd Occupatmnalj ’
to schedule -of civil: penaltles——chlropractors) to read as!

* or expired hcense because the Comm.lssmner .and Board .
" \believe the Act 48 citation’ process will"be, a ‘much. ‘more

L UiThe: reg'ulatlon W111 be eﬁ'ecﬁve upon’ pubhcatlon of the o

. suspend of, revoke a hcenSe o i
t ,Descnptmn of ;'the Proposed Amendments .
hcensee “for vmlatmg ‘any -provisions "of the regulatlons of " F
Y . proposes for a first oﬁ'enSe violation of faﬂmg ) complete ‘
Board"” to take dmmplm-

e statutory obligation’ placed: upen’ a Ticensed chu'opractor L
; Sechbn 507(a) of the act (63 PS; § 625. 507(a)) requires a
. i least 24 hours of' h

: ,f PENNSYLVANIA BULLETIN vm. 39 NoO. 39, SEPTEMBEH zs, zooe E

.Section 703 of the act (63 P.S: § 625.703) authorizes. ‘the

Act 48 authonzes agents “of the Bureau to-issue’ c1ta—

show- cause, answers, ad,]ud.lcat]ons and orders, and con-

program was first. implemented, and’ they have become an
important part of the Bureau’s enforcement. efforts, with

approx:mately 30%-of all sanctions imposed by the. licens-
.ing bodrds being’ accomphshed through the.Act’48 citation

.. process.”The -Board . has not prevmusly had an Act 48

" schedule of civil penalties. . : i

P As is bemg done for other hcensmg boards w1th con-~

‘continuing education requu:ements for. licensees .of the

Act 48 citation ‘process’ will be ‘a much” more” efficient -

".method of “handling violations, whlle still‘ensuring licens- -
' ees due Pprogcess. ‘Payment,. of the “civil ‘pénalty: will ‘not”

‘licensée’ . of 'the obhgatmn ‘to complete “‘the
reqmredz'a.m sint. ‘of ma.ndatory contlnulng education. Un-

‘biennial renewal period will “also be required o compIete

dlsmphnary actlon See. 39 PaB (September‘26

-proposing a- ciyil penalty schedule for practlce on a lapsed .

efﬁcrent meéthod. of handlmg ‘iolations, while’ stlll &nsur--

’ .mg licensees ‘ due . process. Betause. failire- to renew a ,?:-_

‘license”. rmght be+an attempt to ‘avoid  the” contmmng
education or’ malpractme insurarice: requirements,-use- of
an ‘Act- 48 citation .for -lapsed. license practice. will be .
limited ‘to thosé first:time offenders who are in compli-
‘ance with the: continuing' education requirements.-A licen-

' sé6 who practiced .on a lapsed. license without having: -

comphed with ‘the - continuing ‘éducatiori, or ‘malpractice
insurdnce requirements will inStead be subject-to formal
disciplinary ‘action where the Board has the authonty to

The Comm.lssmner in consultatmn w1th the Board

the required’ argunt-of mandatory. contjnuing education

'during the-biennial renéwal period a.civil penalty. $50. for- ’

éach: credlt hour that: the licensee “is deficient, up.to a °
‘maximum :-of:: $1,000; :Sécond.’ and ' subséguent, oﬁ‘enses
Would not be: sub_]ect to an’ Act 48. cltatmn, but rather

P



COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE OF GENERAL COUNSEL

August 31, 2010

Independent Regulatory Review Commission
333 Market Street, 14" Floor
Harrisburg, .PA 17120

RE: NOTICE OF FINAL RULEMAKING
Department of Agriculture
7 Pa. Code, Chapter 128
Pesticides
I.D. No. 2-149
Proposed Rulemaking: 39 Pa. Bulletin 5564 (September 26, 2009)
Approved by Office of General Counsel: August 27, 2010

Dear Sir or Madam:

Please find enclosed a copy of the above-referenced final-form regulation (Preamble
and Annex "A"”). Copies of the Regulatory Analysis Form and Notice of Proposed
Rulemaking are also enclosed. This material is submitted to you in accordance with
the Regulatory Review Act (at 71 P.S. § 745.5a(a)). The Department’s responses to
the comments received with respect to the proposed version of this regulation are
set forth in the Preamble, and if applicable, incorporated into the Annex “A” of the
final-form regulation. Please be aware that the Department, pursuant to 71 P.S. §
745.5a(b), on this same date, sent a copy of the text of the final-form regulation to
each commentator who requested such information pursuant to 71 P.S. § 745.5a(a).
As required by 71 P.S. § 745.5a(a), also enclosed with this submission is the list of
commentators who requested additional information.

I respectfully request the Commission’s approval of this final-form regulation. The
Department will provide any assistance you may require to facilitate a thorough
review of this final-form regulation. Thank you for your consideration of this
document. -

Sincerely,

ér Mi.”Augu o] ”b/

Assistant Counsel

Enclosures
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Ph: 717-787-8744 | fx 717-787-1270 | www.agriculture.state.pa.us DEPARTMENT OF AGRICULTURE
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