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(1) Agency:
AGRICULTURE

(2) Agency Number: 2

Identification Number: 149
ELRC Number:. xw

(3) Short Title:
"Pesticides"

(4) PA Code Cite:
7 Pa. Code, Chapter 128

(5) Agency Contacts (List Telephone Number3 Address, Fax Number and Email Address):
Primajy Contact:
David Scott, Chief
2301 N. Cameron St., Room G-13
Hamsburg, PA 17110
Tel: 717-772-5214
Fax: (717) 783-3275
Email: dascott@,state.pa.us

Secondary Contact:
John Breitsman, Acting Director
2301 N. Cameron St., Room G-13
Harrisburg, PA 17110
Tel: 717-772-5215
Fax: (717) 783-3275
Email: ibreitsman@state.pa.us

(6) Primary Contact for Public Comments (List Telephone Number, Address, Fax Number and Email
Address) - Complete if different from #5:

Same,

(All Comments will appear on IRRCS website) •
(7) Typp of Rulematdng (check applicable box):

Proposed Regulation
X Final Regulation

Final Omitted Regulation
Emergency Certification Regulation;
Certification by the Governor
Certification by the Attorney General



(8) Briefly explain the regulation in clear and nontechnical language. (100 words or less)
The existing Pesticide regulations have not been updated for many years, TMs regulation is intended to: clarify

and update the existing regulations; render the regulations gender neutral; bring the existing requirements into
compliance and uniformity with changes in Commonwealth la#5 and recent restrictions put forth by the US
Environmental Protection Agency (EPA). Additional amendments were included for state registration of EPA
accepted pesticides, especially in the areas relating to sales of restricted use pesticides and identification of
individuals seeking to sell or receive restricted use pesticides. These amendments were added to address
homeland security issues.

Several sections were deleted or changed in the regulations to reduce the record-keeping requirements of
applicators and provide cost savings to the Commonwealth^ commercial and public pesticide application
businesses. This includes reducing the publication and distribution of the Hypersensitivity Registry from 4 to 2
times per year.

The regulation will increase the fee charged pesticide registrants to register a pesticide for sale and use within
the commonwealth from $135,00 to $250.00 and establish new fees for testing ($50) and certification ($15)
pesticide dealer managers.

(9) Include a schedule for review of the regulation including:

A. Hie date by which the agency must receive public comments:

B. The date or dates on which public meetings or hearings
will be held:

C. The expected date of promulgation of the proposed
regulation as a find-form regulation:

D. The expected effective date of the find-form regulation:

E. The date by which compliance with the final-form
regulation will be required:

F. The date by which required permits., licenses or other
approvals must be obtained:

N/A

N/A

09/16/2010

UDon final publication

immediatelv

Dealers within one vear

(10) Provide the schedule for continual review of the regulation.
The Department, with the advice and assistance of the Pesticide Advisory Board f TAB") and members
of the regulated community will continue to review and monitor any necessary changes to the
regulations.



(11) State the statutory authority for the regulation. Include specific statutory citation.

The Pennsylvania Pesticide Control Act of 1973, March 151974, P,L,905 No. 24, as amended, 3 P.S.
§111.27(b); The "Federal Insecticide Fungicide, and Rodenticide Act of 1947, as amended 1972, 7 U.S.C.
§136etseq.

(12) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are
there any relevant state or federal court decisions? If yes, cite title specific law, case or regulation as well
as, any deadlines for action.

The Pennsylvania Pesticide Control Act of 1973, March 1,1974, P,L,90, No. 245 as amended, 3 P.S.
§111.27(b); The "Federal Insecticide Fungicide, and Rodenticide Act of 1947, as amended 1972,7U,S,C.
§136etseq. •

(13) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit

Pesticides are valuable to our State's agricultural production and to the protection of man and the
environment from insects, rodents, weeds, and other forms of life. But it is essential to the public health
and welfare that they be regulated to prevent adverse affect on human life and the environment. The
final form changes will set minimum age requirements for certification; provide for requirements for
identification of individuals in tiie interests of homeland security, seeking to obtain or receive or sell
Restricted Use Pesticides; institute competency and identification requirements for persons managing
pesticide dealerships selling Restricted Use Pesticides. These changes will increase the traeeability and
security for the most toxic pesticides. The changes will also reduce the burden on record keeping for the
regulated community. Change to the financial responsibility section mil allow for cost savings for
regulated business from the increase of the maximum allowable deductible. The regulation will protect
young children from possible exposure to pesticides at schools and daycare centers.



(14) If scientific data, studies, references are used to justify this regulation, please submit material with
the regulatory package. Please provide full citation and/or links to internet source.

N/A

(15) Describe who and how many will be adversely affected by the regulation. How are they affected?

600 Pesticide dealerships will be. required to have a certified manager at each location. The manager
mil be required to pass a written examination and have a $15.00/yr fee increase. New dealerships in
year one and existing locations in year 2+ will have a $50.00 examination fee for a manager license.
Persons under the age of 18 will not be eligible for certification as a pesticide applicator. 1,200
Pesticide manufactures/distributors will be required to pay an additional $115.00/product to register
13,000 different products for sale in Pennsylvania. Persons listed in the Pesticide Hypersensitivity
Registry will only be able to update listings twice per.year. Limit the number of hours pemaitted for
pesticide application at schools and daycare facilities.

(16) List the persons, groups or entities that will be required to comply with the regulation.
Approximate the number of people who will be required to comply.

1,200 pesticide manufactures/distributors, 600 pesticide dealerships, 650 persons on the
HypersensitMty Registry, 1,500 municipalities and school dismcts, 6000 pesticide application business,
4,500 private schools and daycare centers including outdoor applications, 35,000 certified pesticide
applicators, and any citizen of the Commonwealth who uses a pesticide.



(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliaiSe, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

Pesticide dealerships mil have an increase in recumng costs of $15.00/year and additional recurring .
costs of $0«50.00/year. Forty five hundred (45500) businesses will have recurring administrative savings
of $100/year. Twelve hundred (1,200) currently regulated pesticide manufactures/disturbers will have a
recurring cost of $115,00 per product registered (for 135000 products avg, cost per company $1245).
Fifteen hundred (1,500) local governments, school districts and other state agencies recurring
administrative savings of $100.00/year.

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

1,500 Local governments and school districts have recurring administrative/insurance savings of
$100.00/year totaling $150,000. No additional costs would be incurred by local governments

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may.
be required. Explain how the dollar estimates were derived.

Pennsylvania state agencies at 50 locations throughout the Commonwealth will have reciuring administrative
savings of $100.00/year totaling $5,000, Agriculture will have reoccurrfng annual savings of $24,000/year in
printing/mailing costs. Agriculture will have initial implementation costs for the first year of $15,000 and
reoccumng administrative costs of $2000 annually.

(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government



for the current year and five subsequent years.

SAVINGS:

Regulated Community

Local Government

State Government

Total Savings

COSTS:

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses

Current FY
Year

$

500,000

150,000

29,000

679,000

1,500,000

0

2,000

1,502,000

0

0

0

0

FY+1
Year

$.

500,000

150,000

29,000

679,000

1,500,000

0

2,000

1,502,000

0

0

0

0

FY+2
Year

.$

500,000

150,000

29,000

679,000

1,500,00

0

2,000

1,502,000

0

0

0

0

FY+3
Year

$ -

500,000

150,000

29,000

679,000

1,500,000

0

2,000

1,502,000

0

0

0

0

FY+4
Year

$

500,000

150,000

29,000

679,000

1,500,000

0

2,000

1,502,000

0

0

0

0

FY+5
Year

$

500,000

150,000

29,000

679,000

1,500,000

0

2,000

1,502,000

0

0

0

0

(20a) Provide the past three year expenditure history for programs affected by the regulation.

Program

Pesticide Program

FY -3

$2,684,000

FY-2

$3,163,000

FY-1

$3,286,000

Current FY

Estimated

$3,581,000

(21) Explain how the benefits of the regulation outweigh any cost and adverse effects.
Currently no regulations exist for requiring identification of the applicant or knowledge of pesticides in
order to acquire a license to obtain/distribute the most hazardous pesticides. The amendment will



require at least one person from a pesticide dealership to prove identification and knowledge of
pesticides and pesticide storage. With the possibility of pesticides being used as weapons, the industry is
supportive of the regulation, which has a minimal impact on individual business. By regulation the
Department cannot raise fees until there is a projection of 2-years of deficit spending. Without the fee
increase, sections of the existing program will need to be reduced or eliminated. The pesticide
manufactures are required to provide product stewardship as part of their federal EPA registration and
support the use of fees they pay into dedicated programs, such as this, which are utilized for product
stewardship activities as a cost-effective way to meet this obligation. Without the fee increase, pesticide
disposal and container recycling programs will be eliminated or greatly reduced, limiting the options and
greatly increasing the costs to businesses and hazards to the citizens of the commonwealth. Reducing
the publication of the Hypersensitivity Registry and moving the publication dates will cut these costs by
50%. The new publication dates will be more inline with the times of the year when pesticides are
applied and will still allow for mid-season additions and changes which will have only a minor delay in
the revisions to the Registry over the current publication schedule. Additionally the information is now
available in real-time on the internet.

(22) Describe the communications with and input from the public and any advisory council/group in the
development and drafting of the regulation. List the specific persons and/or groups who were involved.
Pesticide Advisory Board meetings in 6-18-02, 8-20-02,12-17-02, 5-1-03,10-3-03,11-19-03 5-6-08 , 9-
18-2008; 7-3-2010 Newsletter articles mailed to 6,200 application business and 600 dealerships in 8-
2002, and 8-2003 8-2004,10-2008; Newsletter articles mailed to 20,000 private pesticide applicators
inl2-2002, and 11-2003;
Direct mailing to 700 persons on Hypersensitivity Registry in 12-2002; Direct mailing to 620 Pesticide
Dealerships in 07-2003;
Presentations on the final form changes were given at numerous meetings attended by pesticide
applicators, business owners and dealers, including PA Christmas Tree Growers Association Annual
Meeting (1-04), Northeast Agricultural Aviation Association (1-04, 01-08), PennAg Industries Annual
Meeting (12-02), PA Campground Owners Association Annual Conference (11-04), Lawn Care
Association of Pennsylvania board meeting (10-03), PA Office of Rural Health Satellite Training
Conference, 7 locations to 300 applicators (9-03) Professional Pest Management School 12-08 (300)
and others.

(23) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.
As the federally-designated lead agency for pesticide regulation within the state, the Department receives
$600,000 annually to administer the pesticide program in accordance with EPA's grant guidance. There
is no alternative regulatory provision which can affectively regulate the pesticide application community
while maintaining the safety of the citizens of the Commonwealth.

(24) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulations.

The amended sections of this regulation which require proof of identity within the licensing provisions is



regarded as vital to address the security of pesticide sales and allow for the proper identification of
persons with the ability to purchase large quantities of the most hazardous pesticides. US EPA has
recommended.these changes along with minimum age requirements and is presently working to codify
these items in its own regulations.

(25) How does this regulation compare with those of other states? How will this affect Pennsylvania's
ability to compete with other states?

The regulation is consistent with other states and will not place Pennsylvania at a competitive
disadvantage.

(26) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

No.

(27) Submit a statement of legal, accounting or consulting procedures and additional reporting,
recordkeeping or other paperwork, including copies of forms or reports, which will be required for
implementation of the regulation and an explanation of measures which have been taken to minimize
these requirements.

The final form amendments will require the pesticide dealer to retain signatures of the person receiving
deliveries of "restricted use" pesticides. The final form amendments will however, eliminate the
existing requirement for businesses to maintain the "formulation" of pesticides applied. These are all
internal records that are to be made available upon request for inspection and are not submitted to the
agency.-



(28) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
fanners.

Accommodations were made to allow for small business pesticide dealerships to license persons for the
first year with the examination fee waived, and allow for currently certified commercial applicators to
have the examination fee waived for one year to become licensed as a pesticide dealer manager.
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FINAL RULEMAKING

TITLE 7 - AGRICULTURE
PART V. BUREAU OF PLANT INDUSTRY

DEPARTMENT OF AGRICULTURE
[7 PA. CODE, CHAPTER 128]

PESTICIDES

Statutory Authority

The Department of Agriculture ("Department39) hereby amends Chapter 128 (relating
to pesticides to read as set forth in Annex A. This final-form regulation is adopted under the
specific authority of the Secretary of Agriculture to promulgate appropriate regulations for the
safe handling, transportation, use, storage, display, distribution and disposal of pesticides as
set forth in §7(b)(2) of act of March 1,1974,(P.L. 90, No.24) known as the "Pesticide Control
Act of 1973" ("Act") (3 P.S. § 111.27(b)(2)).

Purpose
The final-form regulation clarifies, updates, and in some instances, deletes, the

existing pesticide regulations in order to ensure the regulated community has a better
understanding of the regulatory requirements and to maintain the Department's statutory
mandate to protect the public health and welfare. Some of the Department's changes were
also included to make the regulation gender neutral, bring the existing requirements into
compliance with changes in Commonwealth law, and comply with additional restrictions put
forth by the U.S. Environmental Protection Agency (EPA). Additional requirements set forth
in the regulation were included for state registration of EPA accepted pesticides, especially in
the areas relating to sales of restricted use pesticides (RUP) and the identification of
individuals seeking to sell or receive restricted use pesticides. These changes were added to
address homeland security issues.

The Department also removed several sections from the regulations to ease the
requirements on applicators and provide substantial cost savings to the Commonwealth,
commercial and public pesticide application business. As a result of years of public and
pesticide industry input, the Department incorporated many of the suggested comments and
other changes to the regulation. The industry's input has been vital in producing a reasonable
and prudent regulation, designed to protect the public health and welfare of the citizens of the
Commonwealth.

Comments and Responses

A notice of proposed rulemaking was published at 39 Pennsylvania Bulletin 5564
(September 26, 2009), affording the public, the General Assembly and the Independent
Regulatory Review Commission (IRRC) the opportunity to offer comments. Comments were
received from IRRC, the Pennsylvania State University (PSU), and PennAg Industries
Association (PennAg). A summary of those comments and the Department's response thereto
follows.

1



Comment 1: PennAg and its associated Agribusinesses offered its general support for
the Department's regulation. Based upon its input, review and discussions with various
stakeholders throughout the industry, PennAg believes the regulation to be fair and equitable
to all parties involved.

Response: The Department acknowledges these comments and agrees that with the
final-form regulation, the Department will be able to continue its regulatory oversight of the
Pesticide Program.

Comment 2: IRRC expressed several concerns regarding the statutory and regulatory
provisions relating to a "pesticide dealer" and the Department's proposed regulations creating
a new licensure category - "pesticide dealer manager." Specifically, IRRC questioned
whether the creation of the pesticide dealer manager's licensure category (Sections 128.2,
128.3(a)(l), 128.10 and 128.12) was consistent with the Act

Response: There is no doubt that the General Assembly vested the Secretary of
Agriculture with substantial statutory and regulatory authority to regulate, among other things,
the "distribution" of pesticides (3 P.S. §111.27 (b)(2)). Given the heighted Federal and State
level of concern with terroristic activity, one main area of regulatory deficiency the
Department wanted to address by this regulation was the possible illicit distribution and use of
certain pesticides - especially the illicit use of restricted use pesticides (RUPs) which pose a
substantially greater threat to human health. In its broad statutory authority to adopt
appropriate regulations for caixying out the provisions of the Act, the Department believes
that the language provides ample authority to create a sub-category of licensure under the
"pesticide dealer license." In fact, in § 111.32 (e) of the Act, the General Assembly
contemplated that a pesticide dealer would have an agent or employee and that pesticide
dealer would be "responsible for the acts of each person employed by him in the solicitation
and sale of pesticides and all claims and recommendations for use of pesticides."

Presently, in order for an individual to purchase restricted use pesticides, an individual
needs to be a certified applicator or a pesticide dealer. In accordance with existing
regulations, a certified applicator must successfully complete a written examination
demonstrating competence in the use and handling of pesticides. However, in stark contrast, a
pesticide dealer's license may be easily obtained by simply completing a form and paying the
necessary fee. Therefore, the Department determined, with the concurrence of the industry, to
place an additional requirement on pesticide dealer licensees, i.e. employment of a "pesticide
dealer manager." This new requirement serves two purposes: 1.) it introduces the written
examination component into the pesticide dealer license process and 2.) it assures the
Department that a person employed by a pesticide dealer has demonstrated an understanding
of the distribution, use and safe handling of pesticides.

Notwithstanding the above, the Department agrees with ERRC that use of the term
"license" in connection with a pesticide dealer manager might be confusing in that there is
already a license requirement for pesticide dealers. Accordingly, the Department has decided
to convert the word "license" into a "certificate." The Department has modified the final-
form regulation.



Comment 3: IRRC questioned why the $ 15 annual fee for "pesticide dealer manager"
exceeds the $ 10 annual fee for a "pesticide dealer" as set forth in 3 P.S. § 111.32 (b) of the
Act

Response: As described in comment 2 above, the pesticide dealer manager annual
"certification" will involve more administrative costs to the Department in processing
applications, administering and verifying the successful completion of a written examination
and overseeing other eligibility requirements. The Department believes that the imposition of
a $15 annual fee to defray the administrative costs to the Commonwealth is reasonable.

Comment 4: While Penn State supported the vast majority of the Department's
proposed regulations, it nevertheless specifically questioned the Department's proposed
regulation change at §128.41(a)(l) which includes the use of a pesticide exempted from
Federal registration. Penn State also expressed concern that, by its own interpretation, since it
uses pesticides in educational and research programs all of its employees who use pesticides
would be required to be public applicators. Finally, Penn State expressed concern with what
it perceived as "inconsistent" prior notification language regarding five types of applications
(7Pa.Code§128.85a(a)(l)).

Response: As to the Federal exemption issue, the Department believes that its
regulation serves as a clarification not a change to the existing regulations. Pesticides
classified by the EPA as so-called "25(b)" products are still by their very definition
"pesticides" in that those products are marketed to kill, control, eradicate or otherwise
mitigate pests. The Federal 25 (b) exemption is for federal registration only. Pennsylvania,
along with 38 other states currently requires state registration of these same
pesticides/products as the Department believes it is vital to the health and safety of the
citizens of the Commonwealth, especially individuals on the Hypersensitivity List for the
Department to maintain regulatory control over these types of pesticides. The Department
does not agree with Penn State's interpretation that all of its employees would be required to
be "public applicators" under the proposed change since campus housing or food service do
not fall within parameters of pesticide use in its "educational and research programs."
Accordingly, the Department declines to remove the language at this time. The Department is
of course willing to revisit the issue at some later date should the need arise.

As to the inconsistency of the prior notification language, the Department agrees and
has made the appropriate changes to the final-form regulation.

Comment 5: With respect to proposed §128.53(b) (relating to recordkeeping), IRRC
asked the Department to explain the purpose of requiring pesticide application businesses to
keep and maintain copies of personal identification records. IRRC also requested the
Department clarify how the records must be secured and whose records are required to be
maintained and secured.

Response: The recordkeeping requirements in section 128.53 are meant to pertain to
registered pesticide application technicians who are employed by a pesticide application
business. The Department added language in subsection (b) to clarify this. The purpose of
verifying, documenting and maintaining personal identification records of an employee's
(technician) identity is to prevent or at least minimize the potential for misrepresentation of



identity in an attempt to gain access to pesticides for illicit purposes. Given the heightened
security issues at the Federal and State levels, the Department does not believe that requiring
the pesticide business to document and secure its technician's personal information is either
burdensome or onerous.

As there are numerous methods to maintain and secure documents, the Department has
allowed the pesticide application business to decide for itself the best method to secure those
documents within the scope of its business practice. The Department has added a provision to
require the pesticide application business to secure the identification documents against
identity theft. That change has been made to the final-form regulation.

Comment 6: With respect to proposed § 128.85a (relating to ornamental or turf
application notification), IRRC raised five separate concerns with multiple questions
regarding the provision's clarity. IRRC recommend that the Department "review Subsection
(a) so that it provides a logical notice process and sufficient notice to neighbors who may be
concerned about the application of a pesticide near their dwelling." IRRC's comments were
broken out in three distinct categories (i.e. Notification, Mutual border/contiguous lands and
Request for notification shall expire on December 57), which the Department will address
below in that order.

Response: The Department agrees with IRRC's concerns regarding the clarity of
Subsection 128.85a(a) and the applicable subparagraphs; Where applicable the Department
has modified Subsection (a) in the final-form regulation.

Notification

Comment 7: IRRC noted that the written request for notification process in paragraph
(a)(l) was not clear. In its comment, IRRC posed several questions regarding this paragraph
which the Department answers below.

Response: As to Subsection 128.85a(a)(l) the term "person" includes any resident
who wishes to be notified of future pesticide applications to lawn, turf, ornamental or shade
trees on neighboring property. There is no responsibility on the pesticide application business
to provide notice if a request is not made. A pesticide application business which has been
requested to provide notification can make the application, but if it has not properly notified
the requester, the pesticide application business has run afoul of the Department's pesticide
regulations.

Comment 8: IRRC stated that the proposed language in subparagraph (a)(l)(i) as to
whom notice should be given was confusing. IRRC queried how the pesticide business would
know or verify that the list provided was complete or accurate.

Response: Regarding subparagraph 128.85a(a)(l)(i) the list of properties need only
include those properties that the requester is concerned about. It does not have to be a
complete list of all neighboring properties.

Comment 9: IRRC questioned what was implied by the proposed language "The
notification requirement becomes effective 7 days following receipt of the request...."



Response: Regarding paragraph 128.85a(a)(l)(ii) it is the "requirement to notify"
which becomes effective 7 days following receipt of the written request. The general
"notification requirement" as part of the regulation is always in effect. The 7 days can be
construed as a grace period to afford companies to continue operations while putting their
notification mechanism in place.

Comment 10: Paragraph (a)(2) only requires a 12-hour notice "upon receiving a
written request at least 7 days prior to the application date." BRRC inquired whether the 12-
hour notice would be required if a written request was received less than seven days before
the date of application.

Response: Regarding paragraph 128.85a(a)(2) the person requesting notification must
submit the written request for notification at least 7 days prior to the pesticide application.
This allows time for the pesticide application business to identify the location of its customers
in relation to the neighboring properties of the requester. For a request to be valid the
requester only has to make the request once a year for each neighboring property where
notification is desired. If the request is received less than 7 days prior to the pesticide
application the pesticide application business is not required to notify the requester of that
application. Any valid request for notification must be honored and provided to the requester
at least 12 hours prior to the pesticide application. This allows the requester time to make any
preparations he/she feels is necessary prior to the actual pesticide application.

Comment 11: IRRC questioned the sufficiency of the 10-day period within which the
pesticide application business has to provide copies of the pesticide labels.

Response: Regarding paragraph 128.85a (a)(3) the requirement to provide a pesticide
label within 10 days of a written request is consistent with the standard within the industry
and consistent with other sections of the Department's pesticide regulations, e.g. Section
128.112(a)(2)(iv) (pertaining to notification of hypersensitive individuals). The information
provided as part of the notification process, at least 12 hours prior to the application, including
the brand name of the pesticide and EPA registration number is sufficient for a requester to
obtain information regarding potential effects from exposure to the particular pesticide(s).
The type of information regarding effects on pregnancies, children, well water and pets would
not necessarily be expressly stated on the pesticide label, therefore the 10-day time period
would have no effect on the information.

Mutual border/contiguous lands

Comment 12: BRRC and Penn State both offered the same comment regarding the
proposed language the written request for notification to list the "premises sharing a mutual
border."

Response: Regarding subparagraph 128.85a(a)(l)(i) we agree with IRRC's
observation that there is no distance limitation between the requesters property line and the
application site. The wording has been changed to set a distance of 100 feet consistent with
other notification requirements in the regulations.



Comment 13: IRRC recommends that the Department use only one clearly defined
term regarding contiguous lands.

Response: The Department agrees with IRRCs recommendation. The Department
has deleted the term "contiguous lands" from paragraph 128.85a(a)(2) in its final-form
regulation.

Request for notification shall expire on December 31

Comment 14: IRRC questioned the practicality of the "December 31" deadline for the
expiration of the request for notification. IRRC recommended the Department consider a
different method of expiration.

Response: Regarding subsection 128.85a(b), the Department believes that a
December 31st expiration for all notification requests is reasonable and necessary for efficient
administration of the notification process by pesticide application businesses. Allowing
random twelve month expiration dates would place an unreasonable bookkeeping requirement
on pesticide application businesses. Moreover, there are virtually no pesticide applications,
which fall under this notification requirement (Ornamental & Turf), being made during the
winter months. Accordingly, the Department declines to implement this recommendation.

SUMMARY OF TECHNICAL CHANGES TO THE FINAL FORM REGULATION

Section 128.42: During its review of public comments, the Department noticed that
paragraphs 14 through 25 of §128.42 (relating to categories of commercial and public
applicators) had been renumbered by the Pennsylvania Bulletin during the publication of the
proposed regulation (39 Pennsylvania Bulletin 5564 - September 26, 2009). In its proposed
rulemaking, the Department specifically deleted the existing category, No. 14 (relating to
industrial weeds) but reserved that number in order to maintain all the other numbered
categories in proper sequence. The Department understands that the Pa Bulletin does not
normally reserve sections, however, the renumbering of those paragraphs will have a
significant negative administrative and record keeping impact on the Department's
applications, written examinations, and other licensing information as the Department would
have to change all its records to reflect the "new" category numbers. The Department has
discussed the resolution of this matter with representatives of the Pa Bulletin. With their
cooperation, the Department would like to maintain the numbering of section 128.42 as it had
been proposed by the Department.

Section 128.102(a) (2): The Department discovered a typographical error in the
proposed language of this section. The Department incorrectly referenced 58 Pa. Code §75.2
as "endangered" species, when it should have been "threatened" species. The Department has
made that technical change to the final form regulation at the recommendation of the Pa
Bulletin.



Fiscal Impact
Commonwealth: The Department has determined that the final-form regulation will

have little or no adverse financial impact on the Commonwealth since all funds budgeted for
the Pesticide Program are derived from the Pesticide Restricted Account. The funds in that
account are obtained from licensing, permitting and registration fees and civil penalties placed
upon pesticide manufacturers, dealers and applicators doing business within the
Commonwealth.

There will, however, be some cost savings in the amount of time needed to review and
process Hypersensitivity Registries as a result of the reduced number of times the registry is
published.

Political Subdivisions: The final-form regulation will impose no costs and have no
adverse fiscal impact on political subdivisions.

Private Sector: The final-form regulation will have a direct fiscal impact on the
private sector. Specifically, pesticide manufacturers will have increased fees for the
registration of their pesticide product. Pesticide dealers will also have an increased fee. The
regulation will, however, provide some cost savings to the private sector by raising the
insurance deductible levels.

General Public: The final-form regulation will not have any fiscal impact on the
general public.

Paperwork Requirements
The final-form regulation will not appreciably increase the paperwork burden of the

Department or other government units or citizens, including the regulated community since
there are already paperwork record-keeping requirements in the existing regulations.

Effective Date
The final-form regulation will become effective upon publication in the Pennsylvania

Bulletin.

Contact Person
Individuals who need information about the final-form regulation should contact the

Pennsylvania Department of Agriculture, Bureau of Plant Industry, 2301 N. Cameron Street,
Harrisburg, Pennsylvania 17110-9408. Attention: David Scott.

Regulatory Review
Under section 5(a) of the Regulator/ Review Act (71 P.S. §745.5(a)), on

September 15, 2009, the Department submitted a copy of the notice of proposed rulemaking,
published at 39 Pa.B. 5564, to the IRRC and the Chairpersons of the House and Senate
Standing Committees on Agriculture and Rural Affairs for review and comment.

Under 5 (c) of the Regulatory Review Act, the Department provided IRRC and the
referenced Committees with copies of all comments received during the public comment
period.



Under section 5.1 (j.2) of the Regulatory Review Act (71 P.S. §745.5a (j.2)), on
, 2010, the final-form regulation was deemed approved by the House Committee

and on , 2010, the final-form regulations was deemed approved by the Senate
Committee. Under section 5.1(g) of the Regulatory Review Act, the final-form regulation
was approved by IRRC on ., 2010.

Findings

The Department finds that:
(1) Public notice of intention to adopt this final-form regulation has been given under

sections 201 and 202 of the act of July 31,1968 (P. L. 769, No. 240) (45 P. S. §§ 1201 and
1202) and the regulations thereunder, 1 Pa. Code §§7.1 and 7.2.

(2) A public comment period was provided as required by law; and all comments that were
received were considered.

(3) The modifications that were made to this regulation in response to comments received
do not enlarge the purpose of the proposed regulation published at 39 Pennsylvania Bulletin
5564 (September 26, 2009).

(4) The adoption of the final-form regulation in the manner provided in this order is
necessary and appropriate for the administration of the authorizing statute.

Order

The Department, acting under the authorizing statute, orders the following:
(1) The current regulations of the Department of Agriculture at 7 Pa. Code Chapter 128

(relating to pesticides) are revised to read as set forth in Annex "A."
(2) The Secretary of Agriculture shall submit this order, 39 Pa.B. 5564 and Annex "A" to

the Office of General Counsel and the Office of Attorney General for approval as required by
law.

(3) The Secretary of Agriculture shall certify and deposit this order, 39 Pa.B. 5564 and
Annex "A" with the Legislative Reference Bureau as required by law.

(4) This order shall take effect upon publication in the Pennsylvania Bulletin.

RUSSELL C. REDDING,
Secretary



ANNEXA

TITLE 7. AGRICULTURE

PARTV. BUREAU OF PLANT INDUSTRY

CHAPTER 128. PESTICIDES

Subchapter
A. General Provisions 128.1
B. Licenses, Certifications and Permits ...128.11
C. Prior Notification 128.81
D. Registration of Pesticides 128.91
E. Miscellaneous 128.101
F. Pesticide Hypersensitivity Registry 128.111

Subchapter A. GENERAL PROVISIONS

Sec.
128.1 Scope.
128.2 Definitions.
128.3 Fees.

§ 128.1. Scope.

This chapter prescribes policies and procedures relating to the following:

(1) The labeling, distribution, storage and registration of pesticides.

(2) The classification of restricted use pesticides.

(3) The certification of pesticide applicators.

(4) The licensing of pesticide dealers, commercial and public pesticide businesses and pest
management consultants.

(5) The registration of pesticide application technicians and the prior notification of
proposed pesticide applications.

§ 128.2. Definitions.

The following words and terms, when used in this chapter, have the following meanings,
unless the context clearly indicates otherwise:
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Act—The Pennsylvania Pesticide Control Act of 1973 (3 P. S. § §111.21—111.61).

Application site—The specific location where a pesticide is applied.

Applicator certificate—A form issued by the Department to a commercial or public
applicator following the successful completion of a certification examination or other
certification requirements.

Area-wide application—A nonagricultural pesticide application to areas of 25 or more
contiguous acres or a nonagricultural pesticide application made by or at the direction of a
governmental entity to properties of more than one person.

Available if and when needed—The ability of a certified applicator to communicate with a
person applying pesticides under his supervision so that the certified applicator can provide
instructions and exercise control over the application and can be at the application site within
5 hours of receiving notification that his physical presence is necessary.

Business—A governmental entity or commercial establishment for profit or not-for-profit.
For a pesticide application business having more than one place of business or operating under
more than one name within this Commonwealth, each place of business and each name shall
be considered a separate business. For a State or Federal entity, each district or region will be
considered a separate business.

Common access area—The areas within a school building where students/attendees
normally congregate, assemble or frequent during normal academic instruction or
extracurricular activities. The term does not include areas such as kitchens, boiler rooms,
utility/maintenance rooms and areas which are physically blocked or restricted from
student/attendee access.

Constructive notification— A person shall be deemed to have received notification if an adult
residing in the same dwelling unit is so notified; orally, or by certified mail, or by a message
left on an answering device activated by contacting the residence, including electronic mail or
facsimile.

Current registry—The Pesticide Hypersensitivity Registry with the most recent effective
date.

Department—The Department of Agriculture of the Commonwealth.

Dosage or Rate ofApplication-ThQ concentration of each pesticide, such as, a percent,
ounces or quarts per gallon, pounds per 100 gallons, applied to a specific application site or
target such as a crop, ornamental, cut stump, weed, animal, utility pole, reported as gallons per
acre, pounds per 1,000 square feet, ounces per linear foot ounces per cubic foot or ounces per
animal.

EPA—The United States Environmental Protection Agency.

FIFRA—Federal Insecticide, Fungicide, and Rodenticide Act of 1947 ("FIFRA") (7 U.S.C.
§136 et seqlas amended.



[ Formulation—The physical composition of the pesticide product; for example, "dust,"
"emulsifiable concentrate," "wettable powder" and "granular" are ways to describe the
formulation of a pesticide product. ]

Fumigant—A pesticide that when released forms a gas.

General use pesticide—A pesticide not classified for restricted use.

Governmental entity—An executive or independent agency or unit of the Commonwealth, or
local agency, including a county, a city, a borough, town, township, school district, municipal
authority or political subdivision thereof.

Integrated pest management—The managed use of combined pest control alternatives,
including cultural, mechanical, biological and chemical, to most effectively prevent or reduce
to acceptable levels damage caused by pests.

Land contiguous to a restricted use pesticide application site—Premises which share a
mutual border with the premises upon which the application site is located. The term does not
include premises located more than 100 feet from the application site.

Perimeter treatment—The application of pesticide to the exterior of a structure to a
maximum distance often (10) feet from the structure, unless the pesticide label clearly states
otherwise, to prevent pests from invading the structure. (The term excludes tamper resistant
bait stations)

Person—Means any individual, partnership, association, corporation, or any organized group
of persons whether incorporated or not.

Pesticide Dealer Manager - An owner or individual employed by a licensed pesticide
dealer who is responsible for storage and distribution of restricted use pesticides.

Pesticide end-use dilution—Pesticide material resulting from the dilution of a registered
pesticide according to label direction.

Pesticide hypersensitivity—Excessive or abnormal sensitivity to pesticides.

Primary residence—An individual's legal residence.

Prior notification—Notification of a proposed application of pesticides given not more than
45 days and not less than 14 days prior to the date of application which contains the following
information:

(i) The proposed date of application.

(ii) The municipalities where the proposed application sites are located.

(iii) The name, address and telephone number of [a person! the pesticide application
business to whom requests for additional information should be directed.



(iv) Requests for prior notification shall expire on December 31 in the year in which it is
made.

Private park—Privately owned outdoor real estate which includes a recreational area for use
by the public, including an area with restricted access.

Production of an agricultural commodity—The term includes activities involved in the
raising of plants or animals and their products. The term does not include the protection or
maintenance of harvested crops, slaughtered livestock or. plant and animal products unless the
protection or maintenance is carried out by the original producer of the agricultural
commodity, who is a private applicator, or another private applicator.

Public park-—Publicly owned outdoor real estate which includes a recreational area for use
by the public, including an area with restricted access.

Recreational area—An outdoor place of relaxation, play or exercise.

Restricted use pesticide—The term includes the following:
(i) A pesticide classified for restricted use under section 3(d) of the Federal Insecticide,

Fungicide and Rodenticide Act of 1947 (7 U.S.C.A. §136(d)).

(ii) A pesticide designated by the Secretary for restricted use under section 7(b)(6) of the
act (3 P. S. §111.27(b)(6)).

School—A public, nonpublic or licensed private elementary or secondary school wherein a
resident of this Commonwealth may fulfill the compulsory school attendance requirements
and which meets the applicable requirements of Title IV of the Civil Rights Act of 1964 (42
U.S.C.A. §2000c) (Public Law 88-352, 78 Stat 241). The term also includes a kindergarten or
preschool program operated by a school and a child day care center operating under a
certificate of compliance issued by the Department of Public Welfare.

Secondary location—An address where an individual may be located other than the
individual's primary residence, limited to the following:

(i) Place of employment,
(ii) School,
(iii) Vacation home.

Secretary—The Secretary of the Department,

Service container—A container other than the original labeled container of a registered
pesticide used for the purpose of holding, storing or transporting an original registered
pesticide material or a pesticide end-use dilution.

Specific site application—A nonagricultural pesticide application made by or at the
direction of a person to property owned or rented by that person.

Swimming pool—An outdoor or indoor place used for bathing or for amateur, professional
or recreational swimming, excluding single-family residential pools.



Therapeutic swimming pool - An indoor swimming pool or spa with a water temperature
above 85° F used solely for the rehabilitation or medically recommended treatment.

Under the direct supervision of-—The term includes the following:
(i) For a commercial or public certified applicator, the application of a pesticide by a

registered pesticide application technician acting with the instructions and under the control of
a certified applicator who is responsible for the actions of the technician and who is available
when needed; or the application of a pesticide by a nonregistered or noncertified [employe]
person acting with the instructions and under the continuous voice and visual control of a
certified applicator who is responsible for the actions of the [employee] person and physically

- present at the application site. The supervising applicator shall be certified in the appropriate
category relating to the application.

(ii) For a private certified applicator, the application of a restricted use pesticide by a
noncertified person acting under the instructions and control of a certified applicator who is
responsible for the actions of that person and who is available when needed.

Upon written request—The term includes a notice of inspection issued by the Department.

Use, or cause to be used, a pesticide inconsistent with its labeling—The'use of a pesticide in
a manner not permitted by its labeling. This phrase does not include:

(i) Applying a pesticide at a dosage, concentration or frequency less than that specified on
its labeling.

(ii) Applying a pesticide against a target pest not specified on the labeling if the
application is to the crop, animal or site specified on the labeling unless the labeling
specifically states that the pesticide may only be used for the pests specified on the labeling.

(iii) Employing a method of application not prohibited by the labeling.

(iv) Mixing a pesticide with a fertilizer where the mixture is not prohibited by the
labeling.

Worker Protection Standard—Includes all provisions of the Federal Worker Protection
Standard as set forth in 40 CFR Part 170.

§128.3. Fees.

(a) Pesticide dealer's license. The annual fee for a pesticide dealer's license is $10 per
location. The fee for a duplicate pesticide dealer's license is $3.

(i) The annual fee for a pesticide dealer manager's CERTIFICATE license is $15 per
individual.

(ii) The fee for a duplicate pesticide dealer manager's CERTIFICATE feense is $3.

(b) Pest management consultant's license. The annual fee for a pest management consultant's
license is $25. The fee for a duplicate pest management consultant license is $8.



(c) Pesticide application business' license. The annual fee for a pesticide application
business' license is $35. The fee for a duplicate pesticide application business license is $8.

(d) Commercial applicator's certificate. The annual fee for the commercial applicator's
certificate is $40. When the initial certification requires examination, no fee will be charged.
The fee for a duplicate commercial applicator's certificate is $10. If an applicator is
employed by more than one pesticide application business, a separate certificate and fee is
required.

(e) Public applicator's certificate. The triennial fee for a public applicator's certificate is
$10. A fee is not required when the initial certification requires examination. The fee for a
duplicate public applicator's certificate is $3.

(f) Examination fees. Examination fees are nonrefundable. The following examination fees,
with payment made in advance, will be charged:

(1) Commercial/public applicator's core examination—$50.

(2) Commercial/public applicator's category examination—$10.

(3) Pesticide dealer manager's examination—$50.

[(3)] (4) Private applicator's examination—no charge.

[(4)] (5) Pest management consultant's examination—no charge except that a fee of $5 will
be charged if an examination is requested on other than a regularly scheduled examination
date.

(g) Registration fee for a pesticide application technician.
[(i)] (I) Commercial pesticide application technician. An annual registration fee of $30

will be charged to register a commercial pesticide application technician with the Department.
The fee for a duplicate technician registration is $7.

[ (ii)] (2) Public pesticide application technician. An annual registration fee of $20 will be
charged to register a public pesticide application technician with the Department. The fee for
a duplicate technician registration is $7.

(h) Private applicator'spermit* The triennial fee for a private applicator's permit is $10, The
fee for a duplicate private applicator's permit is $3. A fee will not be charged for a special
permit which may be issued in conjunction with the private applicator's permit.

(i) Product registration. The annual fee to register a pesticide is [$135] $250.

Subchapter B, LICENSES, CERTIFICATES AND PERMITS

PESTICIDE DEALERS
Sec,
128.10 Licensing requirements for pesticide dealer.
128.11 Recordkeeping.



128.12 Licensing of a pesticide dealer manager.
128.13 Determination of competence.

PEST MANAGEMENT CONSULTANTS

128.21. Determination of competence.
128.22. Licensing.
128.23. Categories of pest management consultant.
128.24. Recordkeeping.

PESTICIDE APPLICATION BUSINESSES

128.31. Licensing requirements.
128.32. Categories of business licenses.
128.33. Assignment of work.
128.34. Financial responsibility.
128.35. Recordkeeping.

COMMERCIAL AND PUBLIC APPLICATORS

128.41. Requirements for certification.
128.42. Categories of commercial and public applicators.
128.43. Determination of competence
128.44. Eligibility
128.45. Recertification

PESTICIDE APPLICATION TECHNICIANS

128.51. Training program
128.52. Registration
128.53. Recordkeeping

PRIVATE APPLICATORS

128.61. Determination of competence.
128.62. Eligibility.
128.63. Recertification.
128.64. Fumigation by a private applicator.
128.65. Recordkeeping.

RECIPROCITY
128.71. General
128.72. Procedure.

PESTICIDE DEALERS

§ 128.10. Licensing requirements for pesticide dealer.



(a) A person may not purchase or attempt to purchase a restricted use pesticide for resale
or distribution unless such person has a current and valid PESTICIDE dealer license.

(b) Each pesticide dealer must, at all times, employ at least one INDIVIDUAL WHO
POSSESES A VALID Meeased pesticide dealer manager CERTIFICATE.

(1) A licensed pesticide dealer shall notify the Department in writing within 15 days
of a change in its license information including the employment status of its lieeesed
pesticide DEALER manager CERTIFICATE HOLDER.

(2) A licensed pesticide dealer shall return to the Department within 15 days the
voided pesticide dealer manager's CERTIFICATE eafd of an employee that is no longer
employed by the pesticide dealer. If the pesticide dealer manager's CERTIFICATE eafd
issued by the Department is not available, the pesticide dealer must notify the Department in
writing within 15 days of the employee's termination and provide an explanation of wrhy the
CERTIFICATE eafd is unavailable and the last known home address for the individual.

(c) A pesticide dealer may not distribute a restricted use pesticide unless the receiver
provides proof of appropriate valid certification or license and proof of personal
identification by presenting a photo identification document issued by an agency of the US
government or affiliated jurisdiction (i.e. state or territory), such as a driver license, valid
passport, military identification card, or an immigration card; or at least two (2) non-photo
identification documents one of which must be a US government issued document bearing
the persons signature, such as a social security card. The other non-photo identification
documents must identify the holder by name and address.

§ 128,11. Recordkeeping.

(a) A pesticide dealer shall keep for each [sale] distribution of a restricted use pesticide a
record containing the following information:

(1) The name and address of the customer and his applicator's certificate number or
business or dealer's license number.

(2) The brand name [and formulation] of the restricted use pesticide [that was
purchased]. ' .

(3) The EPA registration number of the restricted use pesticide.

[3] (4) The amount of the restricted use pesticide [that was purchased].

[4] (5) The date of the [purchase] distribution.

(6) Signature and identification information of the individual accepting delivery.

(b) A record required to be kept under this section shall be completed within 24 hours of
the distribution in written or printable form, maintained for at least 3 years and shall be made



immediately available to the Department upon request or immediately available to medical
personnel in an emergency.

§128.12. ISSUANCE fcieeasiftg of a pesticide dealer manager CERTIFICATE.

(a) The Department will issue a pesticide dealer manager CERTIFICATE Jieeese to an
applicant of at least (18)-eighteen years of age, upon verification of passing a written
competency examination and payment of the appropriate fee. Renewal of the dealer manager
CERTIFICATE lieeftse will be based on receipt by the department of an application
accompanied by the appropriate fee.

(b) If a pesticide dealer manager fails to renew THE CERTIFICATE his license for a period
of one or more years, THAT PESTICIDE DEALER MANAGER he must reestablish
eligibility as described in §128.13 (relating to determination of competence).

(c) The CERTIFICATE Hemse for a pesticide dealer manager will expire on December 31st

of each year.

(d) For currently licensed pesticide dealer locations the requirements for employment of a
pesticide dealer manager CERTIFICATE HOLDER will become effective one year from the
effective date of this section. Initial examination fee will be waived for one year from the date
of promulgation. The requirements for a PESTICIDE dealer manager CERTIFICATE
HOLDER will be immediately effective for pesticide dealer locations licensed on or after the
effective date of this section.

(E) THE PESTICIDE DEALER MANAGER CERTIFICATE IS ONLY VALID WHEN
THE CERTIFICATE HOLDER IS EMPLOYED BY THE LICENSED PESTICIDE
DEALER INDICATED ON THE CERTIFICATE. A NEW CERTIFICATE WILL BE
ISSUED WITHOUT CHARGE IF THE CERTIFICATE HOLDER IS SUBSEQUENTLY
EMPLOYED BY A DIFFERENT LICENSED PESTICIDE DEALER AND HAS NOT LOST
ELIGIBILITY AS SET FORTH IN PARAGRAPHS (B) AND (O OF THIS SECTION.

§128,13, Determination of competence.

(a) At least one individual at each pesticide dealer location must show competence in the
storage and distribution requirements for restricted USE pesticides . Competence shall be
determined on the basis of a written examination. The examination will include the following:

(1) Safety.

(2) Labeling and label comprehension.

(3) Storage and security.

(4) Spill control.

(5) Transportation.



(6) Pesticide disposal.

(7) Recognition of pesticide poisoning symptoms and first aid.

Co) An application to take an examination shall be filed along with the appropriate fee
with the Department at least 10°working days prior to the date of the examination..

(c) The examination shall be proctored. Successful completion of the examination will
entitle a person to hold a pesticide dealer managers CERTIFICATE license. An opportunity
will be provided to retake an examination if a passing grade has not been achieved.

(d) The applicant must provide to the proctor proof of personal identification by
presenting a photo identification document issued by an agency of the US government or
affiliated jurisdiction (i.e. state or territory), such as a driver license, valid passport, military
identification card, or an immigration card; or at least two (2) non-photo identification
documents one of which must be a US government issued document bearing the persons
signature, such as a social security card. The other non-photo identification documents must
identify the holder by name and address.

(e) A person may not use reference materials during an examination unless approved by
the Department or its designated agents.

(f) An application for a new pesticide dealer manager's CERTIFICATE keeese will be
accepted throughout the calendar year. A full year's license fee will be required for a portion
of a year, except that the Department may issue a CERTIFICATE lieeese for an additional
year when a new application is filed during the last 2 months of the CERTIFICATE Meense
year.

PEST MANAGEMENT CONSULTANTS

§ 128.21. Determination of competence.

A pest management consultant shall prove his competence by passing a written proctored
examination.

§ 128.22. Licensing.

Upon passing a written examination and the payment of the annual fee, the Department will
issue a pest management consultant's license.

§ 128.23. Categories of pest management consultant.

The specialty categories for a pest management consultant will conform with the categories
of commercial and public applicators established under §128.42 (relating to categories of
commercial and public applicators).
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§ 128.24. Recordkeeping.

(a) A pest management consultant shall keep for each instance in which he provides
technical advice, supervision or aid or makes a recommendation to the user of a restricted use
pesticide, the following information:

(1) The name and address of the person for whom this service was provided.

(2) The brand name [and formulation] of the pesticides recommended to be used.

(3) The amount of the pesticides recommended to be used.

(4) The dosage or rate of the pesticides recommended to be used.

(5) The date on which this service was provided.

(b) A record required to be kept under this section shall be maintained for at least 3 years
and shall be made immediately available to the Department upon request or to medical
personnel in an emergency.

PESTICIDE APPLICATION BUSINESSES

§ 128.31. Licensing requirements.

(a) A pesticide application business may not be operated without first obtaining a pesticide
application business license.

(b) The license period shall end on December 31 each year, except that the Department
may issue a license for the following year when an initial license application is filed during
the last 2 months of a licensing year.

(c) A pesticide application business shall prominently display on every vehicle involved in
the pesticide application phase of its business the license number assigned by the Department.
The number shall be in figures at least 3 inches high and shall be located on both sides of the
vehicle at a readily visible location in a contrasting color.

(d) A licensed business shall notify the Department in writing within 15 days of a change
in information in its application for licensing, or if it is no longer engaged in the application of
pesticides.

(1) A licensed pesticide application business must return to the Department within
15 days the voided applicator certification or register technician card of an employee that is
no longer employed by the pesticide application business.

(2) If the certification or registered technician card issued by the Department is not
available the pesticide application business must notify the Department in writing within 15
days of the employees termination and provide an explanation of why the card is unavailable
and the last known home address for the individual.
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(e) A business that meets the definition of a commercial applicator as defined in section
4(6)(C) of the act (3 P. S. §111.24(6)(C)) may not apply a pesticide without having a valid
certified applicator physically present at the application site unless all application personnel on
site are valid registered technicians.

(f) If the application business includes aerial applications, the applicant must provide proof
of compliance with the Federal Aviation Administration regulations as described in 14 CFR
Part 137 -Agricultural Aircraft Operations.

§ 128.32. Categories of business licenses.

A commercial or public business shall identify in its application those business categories in
wiiich it desires to operate. A business shall employ for each business category in which it
makes a pesticide application at least one applicator who is certified in a specific applicator
category recognized under the general business category and shall limit its applications to
those applicator categories in which it employs at least one certified applicator. The business
categories are listed in paragraphs (1)—(10). The applicator categories recognized under a
particular business category are listed under that business category.

(1) Category (A)—Agricultural Plant Pest Control.
01 Agronomic Crops
02 Fruits and Nuts
03 Vegetable Crops
05 Forest Pest Control
08 Seed Treatment

(2) Category (B)^-Agricultural Animal Pest Control.
04 Agricultural Animals

(3) Category (C)—Ornamental and Turf Pest Control.
06 Ornamental and Shade Trees
07 Lawn and Turf
22 Interior Plantscape

(4) Category (D)—Aquatic Pest Control.
09 Aquatic Pest Control
24 Swimming Pools
26 Sewer Root Control

(5) Category (E>—Right-of-Way Pest Control.
10 Right-of-Way & Weeds

(6) Category (F)—Industrial, Institutional, Structural and Health Related.
11 Household and Health Related
12 Wood Destroying Pests
14 [Industrial Weeds] Reserved
15 Public Health Vertebrate Pest Control
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16 Public Health Invertebrate.Pest Control
19 Wood Preservation
23 Park or school Pest Control

(7) Category (G)—Fumigation.
13 Structural Fumigation
20 Commodity and Space Fumigation
21 Soil Fumigation

(8) Category (H)—Demonstration and Research.
18 Demonstration and Research Pest Control

(9) Category (I)—Regulatory.
17 Regulatory Pest Control

(10) Category (J)—Aerial Applicator.
25 Aerial Applicator

§ 128.33. Assignment of work.

A pesticide application business may not [permit] allow an individual to make a pesticide
application in an applicator category in which the individual has not been certified as an
applicator or trained and registered as a technician.

§ 128.34. Financial responsibility.

(a) The Department will consider a certificate of insurance from an insurer or surety to be
evidence of financial responsibility if the insurer or surety is licensed to do business under
section 7 of the act of January 24, 1966 (P. L. 1509, No. 531) (40 P. S. §1006.7), known as
the Surplus Lines Insurance Law, or otherwise permitted by Federal law or the Insurance
Department to do business in this Commonwealth, if the following conditions are met:

(1) The certificate of insurance includes the name of the insurance company, policy
number, insurance amount, type of coverage afforded and exclusions relating to damage
arising from the use of pesticides and expiration date of the policy.

(2) The minimum comprehensive general liability insurance provided is $100,000
for each occurrence of bodily injury liability and $100,000 for each occurrence of property,
damage liability. A policy may be written with combined limits if the limits equal or exceed
the sum of the individual limits.

(3) The certificate indicates coverage for completed operations and includes a
statement indicating that the coverage applies to pesticide application.
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(4) The maximum deductible amount does not exceed [$ 1,000] $2,500 of the
combined policy limits. If a pesticide application business has not satisfied the deductible
amount in a prior claim, the policy may not contain a deductible amount.

(5) A current certificate of insurance is forwarded to the Department at each
insurance renewal date which sets forth the same information specified in paragraphs (1)—
(4).

(b) A pesticide application business desiring to qualify as a self-insurer may submit a
written proposal of self-insurance to the Department for approval.

(1) The proposal shall include the following:
(i) A master self-insurance and security agreement.

(ii) A balance sheet and income statement which shall reflect the actual financial
condition of the business as of the last complete calendar or fiscal year preceding
the date of the proposal. These documents shall be prepared in accordance with
generally accepted accounting principles and shall be certified by a certified
public accountant.

(2) A business will not be approved as a self-insurer unless it posts certain collateral
with the Department. This paragraph does not apply to government agencies or authorities.

(3) The minimum required security that shall be furnished to the Department is
$500,000.

(4) Only the following will be accepted as valid collateral for self-insurance
purposes:

(i) United States currency, including United States Treasury bills, United
States Treasury notes or other negotiable obligations of the United State Government. United
States Savings Bonds are not negotiable.

(ii) Evidence of escrow deposits in Federal or State banks, credit unions or
savings and loan associations if federally insured. Escrow deposits shall be established for the
sole purpose of providing security to meet the duties of a self-insurer.

(iii) Irrevocable letters of credit issued by a bank in this Commonwealth or
another bank as approved by the Department.

(iv) Surety bonds issued by insurers authorized or eligible to do business in
this Commonwealth.

(v) Bonds or other negotiable obligations issued by a state, subdivision or
instrumentality of a state in the United States, if not in default as to principal or interest.

(vi) Corporate bonds, issued by an entity other than the proposed self-
insurer, rated A or better by Moody5 s Bond Record, Moody's Investors Service, Inc.

(vii) Other security approved upon petition to the Department.
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(5) The Department will hold the collateral furnished for the benefit of the persons
to whom the self-insurer is obligated.

(i) The self-insurer shall pay for obligations incurred under the act by assets
readily reduced to liquid assets, such as demand deposits, time deposits, negotiable
instruments and other assets which may be readily reduced to liquid form.

(ii) If the self-insurer is not able to discharge its obligations, the self-insurer
may petition the Department to release the collateral posted as is necessary to satisfy the
obligations of the self-insurer.

(iii) If withdrawals from collateral are required, the self-insurer shall replace
the security within 72 hours from the date of withdrawal, to retain its certificate as a self-
insurer.

(6) A self-insurer shall annually furnish to the Department a report of claims
incurred during the preceding calendar year.

(7) Upon approval by the Department of a self-insurance proposal, a self-insurance
certificate will be issued to the self-insurer. The certificate shall be renewed annually, after
review that the Department deems appropriate.

(c) If the evidence of financial responsibility furnished by a pesticide application business
no longer complies with this section, the business shall immediately provide other evidence of
financial responsibility which complies with this section. If it fails to do so, the Secretary may
revoke its license.

§ 128,35. Recordkeeping.

(a) A pesticide application business shall keep for every application of a pesticide a record
containing the following information:

(1) The date of application. For a pesticide requiring a reentry time, the date of
application shall include the hour completed. For continuous applications, such as swimming
pools and chemigation, the record shall include start and finish dates and the total amount of
pesticide product(s) used during that time period. For each addition of a pesticide to the
system, an entry to the record shall be required.

(2) The name and address of the customer and the address and location of the
application site if different from the address of the customer.

(3) The brand name [and formulation] of the pesticides used.

(4) The EPA product registration number.

[(4)] (5) The total amount of every pesticide used in pounds, ounces, gallons, liters,
applied to a treated area.
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[(5)]{6) The dosage or rate of application, of every pesticide used.

[(6)] £7} The name(s) and the [certificate] certification or technician's registration
number [5 whichever is applicable,] of each person making or supervising the application.
When applicable the names of non-certified/non-registered persons involved in the
application.

[(7) The EPA product registration number.]

(8) The identification of the application site, including the specific field or land area
and the crop and size of the area treated for pesticides used in the production of an agricultural
commodity.

(b) When a restricted use pesticide is used in the production of an agricultural commodity,
a copy of the record required under this section shall be provided by the application business
to the customer within 30 days of the pesticide application.

(c) Pesticide product and application information shall be made immediately available to
medical personnel in an emergency.

(d) A pesticide application record must be completed in written or printable form no later
than 24 hours after the application date and made immediately available to the Department
upon request.

[(c)] (e) A record required to be kept under this section shall be maintained for at least 3
years [and shall be made immediately available to the Department upon request or to medical
personnel in an emergency].

COMMERCIAL AND PUBLIC APPLICATIONS

§ 128.41. Requirements for certification.

(a) A person is deemed to be a commercial or public applicator and required to be certified
if one or more of the following criteria are met:

(1) A person[5 whether or not he is a private applicator with respect to some uses, ]
who applies or supervises the application of a pesticide on an easement or on the property or
premises of another [, including an easement] (other than their employer). This includes the
use of a pesticide exempted from federal registration (relating to §128.91 EPA approval
required).

(2) A person who applies or supervises the use of a restricted use pesticide on
property owned by him or his employer when not applied for the purpose of producing an
agricultural product.

(3) A person who applies or supervises the application of a pesticide to the
following locations or who is involved in the following types of application:
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(i) Fumigation—Includes a person who uses fumigants except a person who
meets the definition of a private applicator.

(ii) Golf courses—Includes a person who uses pesticides in the
establishment and maintenance of a golf course.

(iii) Public and private parks—Includes a person who uses a pesticide in a
recreational or campground area of a public or private park.

(iv) Educational and research institutions—Includes a person employed by
a public or private educational and research facility that uses pesticides in its educational or
research programs.

(v) Playgrounds and athletic fields—Includes a person who applies a
pesticide to a public playground or an athletic field.

(vi) Apartment dwellings—Includes an owner of an apartment building or
an employee of an owner who applies a pesticide other than a disinfectant to an apartment
structure of four or more units. Commercial certification is not required if the owner or
employee resides in the apartment structure and applies general use pesticides to the unit in
which he resides.

(vii) Schools—Includes a person who uses a pesticide on school property,
except for the use of disinfectants and sanitizers within the school building.

(viii) Swimming pools—Includes a person who uses a pesticide in the care
and maintenance of swimming pools or water recreation facilities associated with a public or
private park, excluding lakes, ponds, rivers or streams.

(b) The following are exceptions to subsection (a)(3)(viii):

(1) Disinfectants and sanitizers not used for water treatment.

(2) The use of general use pesticides [by an owner or resident] in the care and
maintenance of a swimming pool at a private single-family residence.

(3) The use of a general use pesticide by an owner or employee in the care or
maintenance of a swimming pool used solely as a therapeutic swimming pool.

§ 128.42. Categories of commercial and public applicators.

A commercial or public applicator applying or supervising the application of a pesticide
shall be certified in one or more of the following applicator categories:

(1) Agronomic crops—-The use of a pesticide in the production of an agricultural
crop, including tobacco, grain, soybeans and forages and the application of a pesticide to
noncrop agricultural land.
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(2) Fruits and nuts—The use of a pesticide in the production of tree fruits, nuts and
berries.

(3) Vegetable crops—The use of a pesticide in the production of vegetables,
including, tomatoes, cabbage and celery.

(4) Agricultural animals—The use of a pesticide on animals, including beef cattle,
dairy cattle, swine, sheep, horses, goats, poultry or other livestock and to premises where
these animals are confined.

(5) Forest pest control—The use of a pesticide in a forest, forest nursery or forest
seed producing area.

(6) Ornamental and shade trees—The use of a pesticide in the maintenance of an
ornamental tree, shrub, flower or other ornamental.

(7) Lawn and turf—The use of a pesticide in the maintenance or production of lawn
and turf.

(8) Seed treatment—The use of a pesticide on seed.

(9) Aquatic pest control—The use of a pesticide on standing or running water,
excluding the use of a pesticide in a public health-related activity described in paragraph (16).

(10) Right-of-way & weeds -The use of a pesticide to maintain a public road, an
electrical power line, a pipeline, a railway right-of-way or a similar type of area or to control
vegetation around a structure, such as an oil tank, utility sub stations, an industrial railway
siding, an airport, a parking lot, a fence or an industrial building or for the control of an
invasive weed species in other areas.

(11) Household and health related—The use of a pesticide in, on or around a food
handling establishment, a human or nonagricultural animal dwelling, an institution such as a
school or hospital, an industrial establishment, a warehouse, a grain elevator and other types
of structures whether public or private. The application of a pesticide to protect a stored,
processed or manufactured product is also included. The use of a [fumigant, except where
applied out of doors to a rodent burrow which does not lead into a dwelling or other structure,
and except in the case of termite or other structural pest control is included. The treatment of
an emergence crevice, an ant runway or a surface to control carpenter bees or the surface
application of a pesticide to a wooden box, furniture or lumber is included.] rodenticide or
avicide is permitted in this category. The use of a pesticide in outdoor perimeter treatments to
control pests, which may infest the structure, is included.

(12) Wood destroying pests—The use of a pesticide to control or prevent termites,
powder post beetles or other wood destroying pests infesting a residence, school, hospital,
store, warehouse or other structures or structural components, including wooden objects
contained in or associated with the structure and [an] the area adjacent to those structures.

(13) Structural fumigation—The use of a fumigant in or to a structure for the control
of pests affecting the structure or its fixtures or inhabitants.
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(14) [Industrial weeds - The use of a pesticide to control vegetation around a
structure, such as an oil tank, an industrial railway siding, an airport runway, a parking lot, a
fence or an industrial building.] Reserved

(15) Public health vertebrate pest control—The use of a pesticide to manage and
control a vertebrate pest such as rodents or birds, affecting public health.

(16) Public health invertebrate pest control—The use of a pesticide to manage and
control an invertebrate pest affecting public health.

(17) Regulatory pest control—-The use of a pesticide to control an organism
designated by the Commonwealth or the Federal government to be a pest requiring regulatory
restrictions or control procedures to protect man or the environment.

(18) Demonstration and research pest control—The use of a pesticide to
demonstrate to the public the proper method of application for a pesticide and the use of a
pesticide in research such as that undertaken by an extension specialist, county agent or
vocational agriculture teacher.

(19) Wood preservation—The use of a pesticide in wood impregnation to control or
prevent fungi, insects, bacteria, marine borers and other wood destroying pests and includes
pole treating or restoration and the use of a fumigant for in-place treatment of utility poles.

(20) Commodity and space fumigation—The use of a fumigant in or to a structure,
trailer, railcar, onboard ship, or in any type of fumigation chamber, such as under a tarpaulin
for the control of pests in stored or in-transit commodities.

(21) Soil fumigation—The application of a fumigant to a soil environment.

(22) Interior plants cape—The use of a pesticide to control plant pests when the soil
or plant to be treated is located within an enclosed structure.

(23) Park or school pest control—-The use of a pesticide in a campground or
recreational area of a public or private park or on school property.

(24) Swimming pools—The use of a pesticide in the care and maintenance of
swimming pools.

(25) Aerial applicator—The use of a pesticide applied by aircraft to any crop or land
area. Applicators in this category shall comply with § [128.83] 128.85 (relating to ornamental
or turf application) when making ornamental or turf applications.

(26) Sewer Root Control—The use of a pesticide to control vegetative growth in
public and private sewage collection and distribution lines.

§ 128.43. Determination of competence.
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(a) For each of the categories listed in §128.42 (relating to categories of commercial and
public applicators)5 competence in the use and handling of pesticides shall be determined on
the basis of a written examination. The examination will include the following:

(1) Areas of knowledge and competence set forth at section 16.1 of the act (3 P. S.
§111.36a).

(1) Identification of pests to be controlled and the damages caused by such pests,

(ii) The appropriate control measures to be used, including pesticides.

(iii) The hazards that may be involved in applying pesticides, so as to protect
people and the environment.

(iv) The proper use of pesticide application equipment, including calibration and
dosage calculations.

(v) Protective clothing and respiratory equipment required during application and
handling of pesticides.

(vi) General precautions to be followed in cleaning and maintaining equipment
used.

(vii) Transportation, storage, security, and disposal of pesticides,

(viii) Applicable Federal and State pesticide laws and regulations.

(2) Safety.

(3) Labeling and label comprehension.

(b) An examination for certification will consist of two parts:

(1) One part of the examination, the core area, will be based on general information
required of commercial and public applicators.

(2) The second part of the examination will be based on information related to the
specific categories of commercial and public applicators.

(c) An examination shall be proctored. [A person may use approved reference sources
during an examination.]The applicant must provide to the proctor proof of personal
identification by presenting a photo identification document issued by an agency of the US
government or affiliated jurisdiction (i.e. state or territory), such as a driver license, valid
passport, military identification card, or an immigration card; or at least two (2) non-photo
identification documents one of which must be a US government issued document bearing the
persons signature, such as a social security card. The other non-photo identification documents
must identify the holder by name and address. Only reference materials approved by the
Department may be used during the examination. Successful completion of the core area and,
successful completion of part two of the examination in a specific category will entitle a
person to certification in that category. A person desiring certification for additional categories
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will be required to be examined for each additional category. An opportunity will be provided
to retake an examination when a passing grade has not been achieved.

(d) If a person successfully completes only one part of the two-part examination,
successful completion of the remaining part of the examination shall be obtained within [180-
calendar days] one year from the date the initial part of the examination was successfully
completed.

(e) An application to take an examination shall be filed along with the appropriate fee with
the Department [within] at least 10-working days prior to the date of the examination.

(f) A person may not use a reference source during an examination unless approved by the
Department or its designated agents.

§ 128.44. Eligibility.

(a) A person is eligible for certification upon reaching the age of eighteen (18) and
fulfilling the requirements under §§128.41—128.43 (relating to requirements for certification;
categories of commercial and public applicators; and determination of competence). In
addition to the requirements for a commercial applicator's certification, an aerial applicator
shall have a current commercial agricultural aircraft operator's certificate issued by the
Federal Aviation Administration [under] or show evidence of compliance with 14 CFR [§_
137.19(a) (relating to certification requirements)] Part 137 Agricultural Aircraft Operations.

(b) Within 12 months of becoming eligible to be certified as a commercial applicator, a
person shall file with the Department an application for certification. A person who fails to
file an application within this 12-month period will lose certification eligibility and shall again
establish eligibility in accordance with §§128.41—128.43 (relating to requirements for
certification; categories of commercial and public applicators; and determination of
competence). An application for initial certification will be accepted from an eligible person
throughout the year. A certificate shall expire on September 30 following the date of
application, except that the Department may issue a certificate for an additional year when an
application is initially filed during the last 2 months of the certification year.

(c) Once a certification has expired, no further use of pesticides as allowed by the
certification will be permitted. Eligibility for certification shall remain under subsection (b).

(d) If a person allows his certification to expire in the triennial year in which recertification
credits are due, recertification shall require completion of delinquent recertification credits as
described in §128.45 (relating to recertification) and satisfaction of the requirements for
eligibility of subsection (b).

(e) If a person fails to complete delinquent recertification credits within 1 year from the
triennial certification expiration date or fails to renew their certification for any reason during
that time period, the person is required to reestablish their eligibility by meeting the
requirements of § §128.3,128.43 and 128.44 (relating to fees; determination of competence;
and eligibility).
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§ 128.45. Recertification.

(a) At intervals of 3 years, a certified commercial or public applicator shall provide
evidence of having received current update training in technology relating to pesticides in the
specific categories in which he is certified to maintain certification. Training will be divided
into core and category specific areas as follows:

(1) Core.
(i) Safety and health.
(ii) Labeling and label comprehension.
(iii) Environmental protection.
(iv) Equipment use, calibration and dosage calculations.
(v) Protective clothing and respirator equipment.
(vi) Cleaning and maintaining equipment.
(vii) Transportation, storage, security and disposal.
(viii) Applicable State and Federal laws.

(2) Category specific.
(i) Identification of pests.
(ii) Appropriate control measures.
(iii) Integrated pest management.

(b) Recertification credits will be given on the basis of attendance at [meetings] courses or
other appropriate training approved by the Department. Training will be evaluated by the
Department and assigned credits. A person is required to meet the credit requirements in the
"Pennsylvania State Plan for Certification of Pesticide Applicators." This plan has been filed
with and approved by the EPA in accordance with the Federal Insecticide, Fungicide, and
Rodenticide Act (7 ILS.C.A, §§136—136y). Records of training will be maintained by the
Department and a yearly statement will be sent to each certified commercial or public
applicator describing credits obtained and credits due to meet recertification standards.

(c) Training will be approved based on the following criteria:

(1) Training shall be conducted or sponsored by an educational institution, an
individual, an association, a business or a governmental agency.

(2) Training shall be approved for recertification credits at the rate of 1 credit per 30
minutes of applicable instruction, exclusive of coffee breaks, lunches, visits to exhibits, and -
the like.

(3) Sponsors of recertification training shall submit a written request for course
approval to the Department's regional office for the region in which the meeting will be held.
A request to approve out-of-State training shall be submitted to the Department of
Agriculture, Bureau of Plant Industry, [Agronomic Services] Health and Safety Division,
2301 North Cameron Street, Harrisburg, Pennsylvania 17110-9408. A request shall be
submitted at least 15 working days prior to the training date.

(4) A request for training approval shall include the following information:
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(i) The name, address, and phone number of the contact person who is
coordinating the meeting.

(ii) The specific location of the meeting,

(iii) The date and time of the meeting.

(iv) A listing of the [speakers] trainers, subject matter and time allotted to
each subject.

(v) The trainer must have at least 3 years experience as a certified applicator
in the appropriate category or has submitted documentation of other qualifications to serve
as a trainer such as educational background.

[(v)] (vi) A statement of whether the meeting is opened to the public and if
there is a charge to attend.

(5) Statements made in a request to approve training shall be supported by oath or
affirmation or made subject to the penalties of 18 Pa.C.S. §4904 (relating to unsworn
falsification to authorities).

(6) Credits will be assigned to each training meeting based upon the subjects
covered and the amount of time expended on each subject.

(7) If an employee of the Department is unable to monitor the training, the meeting
coordinator is responsible for authenticating attendance and shall compile an approved list of
Pennsylvania certified applicators in attendance. The lists shall be returned to the Department
within 10-working days following the meeting date and shall include the name of each
individual attending and his applicator's certificate number.

(8) Credits assigned may be modified if either the content or time of the actual
meeting differs from the original written request for approval.

(9) Falsification by a pesticide business or other course sponsor of information
required under this subsection may result in a warning, a fine, suspension and the withdrawal
of course approvals as set forth in §128.45 (relating to recertification).

(10) A person shall not falsify their attendance or that of another person's
attendance at a recertification meeting. Falsification of attendance at a recertification course
by a person may result in a warning, a fine or suspension or revocation of the applicator's
certification and require recertification as required in §128.61 (relating to determination of
competence) and §128.3 (relating to fees).

PESTICIDE APPLICATION TECHNICIANS

§ 128.51. Training program.

(a) A pesticide application technician shall obtain instruction in, and possess adequate
knowledge of, the proper use and handling of pesticides. The training program shall include:
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(1) Those areas of knowledge described in section 16.2 of the act (3 P. S. §111.36b).

(D Identification of pests relative to job responsibility.

(ii) The proper use of pesticides and use of application equipment, including
calibration and maintenance equipment used on the job,

(Hi) Protective clothing and respiratory equipment required during the
application and handling of pesticides.

(iv) Transportation and disposal of pesticides used in and around the
workplace.

(V) Applicable State and Federal regulations as they affect the work
assignments.

(2) Spill handling.

(3) Human health and environmental effects.

(4) Safety and security.

(b) The technician training program shall include a sufficient level of on-the-job training to
allow the technician to competently perform the functions associated with an application of
pesticides in which the technician is anticipated to be involved.

(c) A technician is not permitted to make a pesticide application using techniques,
pesticides or equipment not included in his training.

(d) A technician shall undergo annual training to assure that his knowledge is adequate for
satisfactory completion of his work related duties.

(e) A certified applicator with at least 1 year's experience in the categories in which the
technician is to be trained shall be responsible for administering the training program. This
person shall develop a training program which includes the appropriate level of training
needed by the technician to satisfactorily complete work related duties subject to disapproval
by the Department.

§ 128.52. Registration.

(a) A business shall submit to the Department [by first class mail, postage prepaid, on a
form provided by the Department,] a list of persons it intends to register as technicians. The
postmarked date or date of receipt will indicate the beginning of a training period to consist of
at least 30 calendar days of training.

(b) At the completion of training, the business shall file with the Department an application
to register the technician. The application shall be signed by the certified applicator
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responsible for administering the training program and the technician verifying satisfactory
completion of the training program. The annual registration fee shall be submitted with the
application.

(c) A registration expires on February 28 each year.

(d) An application for a new registration will be accepted throughout the calendar year. A
foil year's registration fee will be required for a portion of a year, except that the Department
may issue a registration for an additional year when an application is initially filed during the
last 2 months of the registration year.

(e) A pesticide application business shall register a technician annually with the
Department and shall submit evidence of training, as required by the Department, in addition
to the registration fee.

(f) A technician's registration may not be transferred from one business to another.

(g)' A technician must be at least sixteen (16) years of age at the time of application for
registration.

§ 128.53. Recordkeeping.

(a) A pesticide application business employing a technician shall keep records of training
provided to meet the requirements of § 128.51 (relating to training program).

(b) The pesticide application business must keep as part of its records proof of personal
identification FOR ALL TECHNICIANS by retaining copies of a photo identification
document issued by an agency of the US government or affiliated jurisdiction (i.e. state or
territory), such as a driver's license, valid passport, military identification card, or an
immigration card: or at least two (2) non-photo identification documents one of which must
be a US government issued document bearing the persons signature, such as a social security
card. The other non-photo identification documents must identify the holder by name and
address. ALL COPIES OF IDENTIFICATION DOCUMENTS MUST BE SECURED IN
SUCH A MANNER TO PREVENT IDENTITY THEFT OR UNAUTHORIZED ACCESS.

[(b)] (c) A record required to be kept under this section shall be maintained for at least 3
years and must be completed in written or printable form no later than 24 hours after the
training and shall be made immediately available to the Department upon request.

PRIVATE APPLICATORS

§ 128,61. Determination of competence.

(a) Competency in the use and handling of restricted use pesticides by a private applicator
will be determined on the basis of a proctored written examination. The examination will
include the following:
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(1) Areas of knowledge described at section 17.2 of the act (3 P. S. §111.37b).
(i) Labeling and label comprehension.
(ii) Safety and health.
(lip Environmental protection.
(iv) Pests.
(v) Pesticides.
(vi) Integrated pest management
(vii) Equipment.
(viii) Application techniques and technology.
fix) Laws and regulations.

(2) Transportation, storage, security and disposal.

(b) An opportunity will be provided to retake an examination if a passing grade has not
been achieved.

(c) Only reference materials approved by the Department may be used during the
examination.

(d) The applicant must provide to the proctor proof of personal identification by
presenting a photo identification document issued by an agency of the US government or
affiliated jurisdiction (i.e. state or territory), such as a driver license, valid passport, military
identification card, or an immigration card; or at least two (2) non-photo identification
documents one of which must be a US government issued document bearing the persons
signature, such as a social security card. The other non-photo identification documents must
identify the holder by name and address.

§ 128.62. Eligibility.

(a) A private applicator will be eligible for a permit upon reaching the age of sixteen (16)
and fulfilling the requirements of §128.61 (relating to determination of competence) and
subsection (b). ,

(b) Within 1 year of fulfilling the requirements of §128.61 (relating to determination of
competence), a private applicator shall file with the Department an application for a permit
accompanied by the appropriate fee. A person who fails to file within this 1 year period shall
again establish eligibility under §128.61 (relating to determination of competence).

(c) A private applicator will be issued a numbered permit which shall be used by the
applicator when purchasing a restricted use pesticide.

(d) A private applicator with an expired permit shall not make an application of a
restricted use pesticide (unless the individual is working under the direct supervision of a
certified applicator).

§ 128.63. Recertification.
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(a) At intervals of 3 years, a private applicator shall have accumulated credits as a result
of having received update training approved by the Department in technology relating to the
proper and safe use of pesticides to continue as a permitted private pesticide applicator.
Training will be divided into core and category specific areas as specified in §128.45(a)
(relating to recertification).

(1) Core.
(i) Safety and health.
(ii) Labeling and label comprehension.
(iii) Environmental protection.
(iv) Equipment use, calibration and dosage calculations.
(V) Protective clothing and respirator equipment.
(vi) Cleaning and maintaining equipment.
(vii) Transportation, storage, security, and disposal.
(viii) Applicable State and Federal laws.

(2) Category specific.
(i) Identification of pests.
(ii) Appropriate control measures.
(iii) Integrated pest management.

(b) Recertification credits will be given on the basis of attendance at meetings or other
appropriate training approved by the Department. Training will be evaluated by the
Department and assigned credits. A person is required to meet the credit requirements in the
Pennsylvania State Plan for Certification of Pesticide Applicators. This plan has been filed
with and approved by the EPA under the Federal Insecticide, Fungicide, and Rodenticide Act
(7 U.S.C.A. § §136—136y). Records of training will be maintained by the Department and a
yearly statement will be sent to each private applicator describing credits obtained and credits
due to meet recertification standards. Training will be approved as described under §128.45(c)
(relating to recertification).

(c) If a private applicator fails to renew his permit by the date of expiration, renewal
requires the following:

(1) Completion of due recertification credits as described in subsections (a) and (b).

(2) Completion of the examination requirements as described in § §128.3, 128.61
and 128.62 (relating to fees; determination of competence; and eligibility) by the applicator if
the due recertification credits are not completed within 1 year from the expiration date of the
permit or the permit is expired for more than one year for any reason.

(d) Falsification by a pesticide business or other course sponsor of information required
under this subsection may result in a warning, fine and suspension or the withdrawal of course
approvals as set forth in §128.45 (relating to recertification) and this section.

(e) A person shall not falsify their attendance or that of another person's attendance at a
recertification meeting. Falsification of attendance at a recertification course by a person may
result in a warning, fine or suspension or revocation of the applicator's certification and
require recertification as required in §128.61 (relating to determination of competence).
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§ 128.64. Fumigation by a private applicator.

(a) A private applicator must hold a permit in the proper fumigation category in order to
purchase or attempt to purchase or use a restricted use fumigant product.

[(a)] {b) In addition to the requirements in §128.61 (relating to determination of
competence), a private applicator using [structural,] commodity and space, or soil fumigants
shall demonstrate competence in the proper and safe use of these pesticides. Competency
shall be demonstrated by passing a proctored written examination specifically relating to each
type of fumigant the applicator intends to use. Only reference materials approved by the
Department may be used during the examination. The applicant must provide to the proctor
proof of personal identification by presenting a photo identification document issued by an
agency of the US government or affiliated jurisdiction (i.e. state or territory), such as a driver
license, valid passport, military identification card, or an immigration card; or at least two (2)
non-photo identification documents one of which must be a US government issued document
bearing the persons signature, such as a social security card. The other non-photo
identification documents must identify the holder by name and address.

[(b)] (c) A special permit will be issued, relating to fumigation, and will be valid for a 3-
year period. A fee will not be charged for this special permit. A special permit will not be
issued for the use of a fumigant unless the applicant has a private applicator's permit.

[(c)](d) Recertification requirements shall be met through attendance at approved meetings
and shall consist of at least two credits of category specific education relating to the
appropriate area of fumigation in which the applicator is certified. The credits obtained by a
private applicator to meet the requirements of this subsection may also be used to meet the
requirements of § 128.63 (relating to recertification).

§ 128.65. Recordkeeping.

(a) A private applicator shall keep for each application of a restricted use pesticide a record
containing the following information:

(1) The date of application. For a restricted use pesticide requiring a reentry time,
the date of application shall include the hour completed.

(2) The place of application including the name and address of the farm and the
specific field or land area and the crop treated.

(3) The size of the area treated.

[(3)] (4) The brand name [and formulation] of every restricted use pesticide used.

(5) The EPA product registration number.

[(4)] (6) The total amount of every restricted use pesticide used in pounds, ounces,
gallons, liters, applied to a treated area.
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[(5)] {7} The dosage or rate of application, of every restricted use pesticide used.

[(6)] {8} The names and [, when applicable,] the permit or certification numbers of
the persons making or supervising the application. When applicable the name(s) of the non-
certified applicator(s) acting, under the direct supervision of the private applicator, shall be
recorded.

[(7) The EPA product registration number]

[(8) The size of the area treated.]

(b) A record required to be kept under this section shall be maintained for at least 3 years
[and shall be made immediately available to the Department upon request or immediately
available to medical personnel in an emergency].

(c) Pesticide product and application information shall be made immediately available to
medical personnel in an emergency.

(d) A restricted use pesticide application record must be completed in written or printable
form no later than 24 hours after the application date and made immediately available to the
Department upon request.

RECIPROCITY

§ 128.71. General.

A person who is not a resident of this Commonwealth, but who has a valid license,
certificate or permit from another state, may obtain an appropriate Pennsylvania license,
certificate or permit if the state in which he is licensed has a reciprocal agreement with the
Commonwealth under section 22 of the act (3 P. S. §111.42). A license, certificate or permit
shall be issued under this section only for the initial period of issuance for that eligible
category.

§ 128.72. Procedure.

A person desiring a license under §128.71 (relating to general) shall submit to the
Department a properly completed application, the appropriate fee and evidence of financial
responsibility as required along with a copy of the person's current license, certificate or
permit, proof of having reached the minimum age of eighteen (18), out-of-state residency and
proof of personal identification by presenting a photo identification document issued by an
agency of the US government or affiliated jurisdiction (i.e. state or territory), such as a driver
license, valid passport, military identification card, or an immigration card; or at least two (2)
non-photo identification documents one of which must be a US government issued document
bearing the persons signature, such as a social security card. The other non-photo
identification documents must identify the holder by name and address.
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Subchapter C. PRIOR NOTIFICATION

Sec.
128.81 Right-of-way application.
128.82 Nonagricultural specific site application.
[128.83. Ornamental or turf application]
128.83 Agricultural application.
128.84 Nonagricultural area-wide application.
[128.85 Agricultural application.]
128.85. Ornamental or turf application notification
128.86. [Constructive notification.] Reserved.
128.87 [Prior notification by certified mail.] Reserved.
128.88 Recordkeeping for prior notification.
{128.89. Notification request.]

§ 128.81. Right-of-way application.

(a) Prior notification required. A commercial/public applicator may not apply a restricted
use pesticide to a right-of-way without first giving prior notification in the form of a notice
published in two newspapers of general circulation in the affected area.

(b) Alternative form of notification. In lieu of the notification requirements described in
subsection (a), an applicator may give prior notification [orally or by certified mail to every]
by constructive notification to a person residing in [a] every dwelling unit on land contiguous
to the restricted use pesticide application site. [This subsection does not apply to an aerial
application of a restricted use pesticide.]

(c) Additional information.
(1) At least 7 days prior to the proposed application date, a person residing in a

dwelling on land contiguous to the application site may request additional information from
the [person designated to receive requests for additional information] pesticide application
business. Upon the request, the [applicator] pesticide application business shall make
constructive notification and provide the following additional information at least 12 hours
prior to the time of application:

(1) The proposed date and time of the application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.

(2) Upon written request the [designated person] pesticide application business
shall within 10 days of receiving a request under this subsection provide a copy of the label
for every restricted use pesticide used or to be used.

(d) Exceptions. The following types of ground application do not require prior notification:
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(1) Injections internal to utility poles and trees.

(2) Ground line applications to utility poles.

§ 128.82. Nonagricultural specific site application.

(a) Prior notification required. A commercial/public applicator may not make a specific
site application of a restricted use pesticide without first giving prior notification [orally or by
certified mail to every] by constructive notification to a person residing in [a] every dwelling
unit on land contiguous to the application site.

(b) Additional information.

(1) [Upon request made by a person entitled to notice a t ]^t least 7 days prior to the
proposed application date [to the person designated to receive requests for additional
information, the applicator shall], a person residing in a dwelling on land contiguous to the
application site may request additional information from the pesticide application business.
Upon the request, the pesticide application business shall make constructive notification and
provide the following additional information at least 12 hours prior to the time of application.

(i) The proposed date and time of application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.

(2) Upon written request the [designated person] pesticide application business shall
within 10 days of receiving a request under this subsection provide a copy of the label for
every restricted use pesticide used or to be used.

(c) Exceptions, The following types of application do not require prior notification:

(1) An application of a restricted use pesticide within a detached structure.

(2) An application of a restricted use pesticide where applied directly below the soil
surface, except where a well or spring is located within 25 feet of the application site or where
a soil fumigant is used.

(3) An application of a restricted use pesticide in a tamper resistant bait tray or
placed in a rodent burrow which is inaccessible to children or pets.

(4) An application of a restricted use pesticide that is injected into trees or utility
poles.

[§ 128,83. Ornamental or turf application.

(a) Notification.
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(1). A pesticide business that meets the definitions of category 06 (ornamental and
shade trees) or 07 (lawn and turf) of §128.42 (relating to categories of commercial and public
applicators) regarding general use pesticides shall at least 12 hours prior to the time of
application provide every person residing in a dwelling on land contiguous to the application
site with the following information:

(1) The proposed date and time of application.

(ii) The brand name of every pesticide to be applied including the EPA registration
number.

(2) Within 10 days of receiving a request, the pesticide application business shall
provide a copy of the label for every pesticide to be used.

(b) Exceptions.- A person is not entitled to notification under subsection (a) unless the
person makes a written request at least 7 days prior to the proposed date of application.

(c) Premises sharing mutual border. The request described in subsection (b) shall list by
street address premises which share a mutual border with the premises owned by the person
making the request. ]

§ 128.83. Agricultural application.

(a) Prior notification required. A commercial/public applicator may not apply a restricted
use pesticide for an agricultural purpose without first giving prior notification in the form of a
notice published in two newspapers of general circulation in the affected area.

(b) Additional information.

(1) At least 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the restricted use pesticide application site may request
additional information from [a person designated to receive requests for additional
information] the pesticide application business . Upon the request, the [applicator] pesticide
application business shall make constructive notification at least 12 hours prior to the time of
application, provide the following additional information:

(i) The proposed date and time of application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.

(iip The business name, address, and phone number.

(2) The person making a request under this subsection shall identify in his request
the name and address of every person operating agricultural land which shares a common
border with property resided on by the person making the request.
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[(2)]{3) [Within] Upon written request, the pesticide application business shall,
within 10 days of receiving a request under this subsection, [the designated person shall]
provide a copy of the label for every restricted use pesticide used or to be used.

[ (3) The person making a request under this subsection shall identify in his request
the name and address of every person operating agricultural land which shares a common
border with property owned by Hie person making the request.]

(c) Alternate forms of notification.

[(c)Use of placards.] (1) In lieu of requirements contained in subsection[s] (a)
[and (b), an applicator] a pesticide application business may give [prior notification orally or
by certified mail] constructive notification to [every] a person residing in [a] every dwelling
unit on land contiguous to the restricted use pesticide application site [or may post placards
around the application site] at least 18 hours prior to the time of application. [If the applicator
uses placards, the placards shall contain the information required by this section for prior
notification.] The pesticide application business shall provide the proposed date and location
of the application, the brand name of every restricted use pesticide to be applied including the
EPA registration number and the business name, address, and phone number.

(2) In lieu of requirements contained in subsection (a), an applicator may post
placards at usual points of entry to the application site and at the borders with adjoining
properties owners at least 18 hours prior to the time of application. This placard must remain
posted until the conclusion of any restricted reentry time listed on the pesticide label. The
placards must be at least 81/2 inches by 11 inches in size and be printed with the following
words; "Public Notice of Pesticide Application" and contain the pesticide application
businesses name, address, phone number and the brand name of every restricted use
pesticide to be applied including the EPA registration number.

(d) Exceptions. An application of a restricted use pesticide does not require prior
notification where applied directly below the soil surface, except where a well or spring is
located within 25 feet of the application site or a soil fumigant is used.

§ 128.84. Nonagricultural area-wide application.

(a) Prior notification required. A commercial/public applicator may not make an area-
wide application of a restricted use pesticide without first giving prior notification in the form
of a notice published in two newspapers of general circulation in the affected area.

(b) Additional information.

(1) At least 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the application site may request additional information from [a
person designated to receive requests for additional information] the pesticide application
business. Upon the request, the [applicator] pesticide application business shall make
constructive notification and provide the following information at least 12 hows prior to the
time of application.
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(i) The proposed date and time of application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.

(iii) The business name, address, and phone number.

(2) [Within] Upon written request, the pesticide application business shall within 10
days of receiving a request under this subsection, [the designated person shall] provide a
copy of the label for every restricted use pesticide used or to be used.

§ 128.85. Ornamental or turf application notification.

(a) Notification.

[(1). A pesticide business that meets the definitions of category 06 (ornamental and
shade trees) or 07 (lawn and turf) of §128.42 (relating to categories of commercial and public
applicators) regarding general use pesticides shall at least 12 hours prior to the time of
application provide every person residing in a dwelling on land contiguous to the application
site with the following information:

(i) The proposed date and time of application.
(ii) The brand name of every pesticide to be applied including the EPA

registration number. ]

(1) A person must submit a written request for notification of lawn, turf, ornamental
or shade tree pesticide applications, applicator categories 06 or 07 as described in §128.45
(relating to categories of commercial and public applicators) to the pesticide application
business for notification of pesticide applications by that business. WHO WISHES TO BE
NOTIFIED OF FUTURE PESTICIDE APPLICATIONS TO LAWN, TURF,
ORNAMENTAL OR SHADE TREES ON NEIGHBORING PROPERTY MUST SUBMIT
A WRITTEN REQUEST TO THE LICENSED PESTICIDE APPLICATION BUSINESS
THAT WILL BE MAKING THE PESTICIDE APPLICATION. THIS NOTIFICATION IS
LIMITED TO APPLICATIONS MADE BY PESTICIDE APPLICATION BUSINESSES
OPERATING UNDER PESTICIDE APPLICATOR CATEGORY 06 (RELATING TO
ORNAMENTAL AND SHADE TREES) OR 07 (LAWN AND TURF) AS DESCRIBED IN
§128.42 AND LIMITED TO NEIGHBORING PROPERTY SHARING A MUTUAL
PROPERTY BORDER WITHIN 100 FEET OF THE PESTICIDE APPLICATION SITE.

(i) This written request for notification is Iimited4e-aed must fet-by
PROVIDE THE NEIGHBORING PROPERTY owners9 name and street address e£fee
premises sharing a mutual border with the residence of the person making the request FOR
EACH NEIGHBORING PROPERTY WHERE A PESTICIDE APPLICATION MAY
OCCUR AND NOTIFICATION IS DESIRED.

(ii) The notification requirement TO NOTIFY becomes effective seven (7)
days following receipt of the request by the pesticide application business.
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(2) Upon receiving a written request FOR NOTIFICATION at least 7 days prior to
the application date, a pesticide APPLICATION business making lawn, turf, ornamental or
shade tree applications shall make constructive notification TO THE REQUESTER of
applications on contiguous faads at least 12 hours prior to the application AND PROVIDE
providing the following information.

(1) The proposed date and time of application.

(li) The brand name of every pesticide to be applied including the EPA
registration number,

(iip The business name, address, and phone number.

[(2)] (3) [Within] If specifically requested in writing, the pesticide application
business shall within 10 days of receiving a request [3 the pesticide application business shall]
provide a copy of the label{s) for every pesticide used or to be used.

(b) A request for notification made under this subchapter shall expire on December 31 in
the year in which it is made.

(c) The pesticide application business shall keep records of all requests for notification and
records of notifications made for a period of 3 years.

[(b)] (d) Exceptions.- [A person is not entitled to notification under subsection (a) unless
the person makes a written request at least 7 days prior to the proposed date of application. ]
An application of a pesticide to a tree by means of injection is not subject to notification.

[(c) Premises sharing mutual border. The request described in subsection (b) shall list by
street address premises which share a mutual border with the premises owned by the person
making the request].

[§ 128.85. Agricultural application.

(a) Prior notification required. A commercial/public applicator may not apply a restricted
use pesticide for an agricultural purpose without first giving prior notification in the form of a
notice published in two newspapers of general circulation in the affected area.

(b) Additional information.

(1) At least 7 days prior to the proposed application date, a person residing in a
dwelling on land contiguous to the restricted use pesticide application site may request
additional information from a person designated to receive requests for additional
information. Upon the request, the applicator shall at least 12 hours prior to the time of
application, provide the following additional information:

(i) The proposed date and time of application.

(ii) The brand name of every restricted use pesticide to be applied including the
EPA registration number.
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(2) Within 10 days of receiving a request under this subsection, the designated
person shall provide a copy of the label for every restricted use pesticide to be used.

(3) The person making a request under this subsection shall identify in his request
the name and address of every person operating agricultural land which shares a common
border with property owned by the person making the request.

(c) Use of placards. In lieu of requirements contained in subsections (a) and (b), an
applicator may give prior notification orally or by certified mail to person residing in a
dwelling on land contiguous to the restricted use pesticide application site or may post
placards around the application site at least 18 hours prior to the time of application. If the
applicator uses placards, the placards shall contain the information required by this section for
prior notification.

(d) Exceptions. An application of a restricted use pesticide does not require prior
notification where applied directly below the soil surface, except where a well or spring is
located within 25 feet of the application site or a soil fumigant is used. ]

§ 128.86. [Constructive notification.] Reserved
[A person shall be deemed to have received notification under this subchapter if an adult

residing in the same dwelling is so notified.]

§ 128.87. [Prior notification by certified mail.] Reserved.
[If this subchapter authorizes an applicator to give prior notification by certified mail, the

prior notification shall be effective upon receipt.]

§ 128.88. Recordkeeping for prior notification.

(a) The [applicator] pesticide application business shall keep, for each occasion in which
prior notification is required, a record containing the following information:

(1) A copy of the newspaper advertisement or a statement describing other methods
of prior notification that this chapter authorizes.

(2) The name and address of every person requesting additional information.

(3) The date and time of individual notification.

(4) A copy of correspondence relating to prior notification or additional information.

(b) A record required to be kept under this section shall be completed in written or
printable form no later than 24 hours after the application date, maintained for at least 3 years
and shall be made immediately available to the Department upon request.

§128.89. Notification request.
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A request for notification made under this subchapter shall expire in December 31 in the
year in which it is made.

Subchapter D. REGISTRATION OF PESTICIDES

JSec.
128.91 EPA [registration] approval required.
128.92 Special local need registration.

§ 128.91 • EPA [registration] approval required,

[Only a pesticide with an approved EPA registration will be accepted for registration by the
Department.]

(a) Only pesticides which have been approved by EPA for registration under Section 3 of
FIFRA or are permitted to be distributed pursuant to a federal exemption under Section 18 or
250)) of FIFRA may be registered by the State.

(b) State registration of products sold only under an emergency exemption approved under
Section 18 of FIFRA will remain in effect only for the period specified by EPA in granting
approval of an exemption, and will require the registrant to provide to the State all
information required under Title 40 CFR § 166.32 (relating to reporting and recordkeeping
requirements for specific, quarantine and public health exemptions).

(c) Pesticide registration is required for all pesticides exempted from regulation under
FIFRA pursuant to Title 40 CFR § 152.25 (f) (relating to exemptions for pesticides of a
character not requiring FIFRA regulation). State registration of products under this
exemption will be permitted only where the product labeling, composition, efficacy, and risks
are consistent with the terms for Federal exemption.

§ 128.92. Special local need registration.

(a) Special local need registrations are subject to approval by the Department for pesticides
currently registered for use in this Commonwealth. A special local need label shall conform
with 40 CFR§ 162.153(e) (relating to state registration procedures).

(b) A copy of Hie proposed special local need use label, supporting data and a statement
verifying the existence of a special local need shall be submitted with the completed form
provided by the Department for special local need registration.

(c) A pesticide registered under this section may be cancelled by the Department or by the
EPA.

Subchapter E. MISCELLANEOUS
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Sec.
128.101 Reporting of significant pesticide accidents or incidents.
128.102 Protected designated areas.
128.103 Handling, transportation, storage, use and disposal of pesticides.
128.104 Experimental use permits.
128.105 Additional responsibilities of certified applicators.
128.106 Additional responsibilities [within] relating to schools [buildings].
128.107 Providing information upon request.

§ 128.101. Reporting of pesticide significant accidents or incidents.

(a) The Secretary has designated the Department as the State agency to which significant
pesticide accidents or incidents shall be reported.

(b) [An applicator, a pesticide application technician or another person] A person after
becoming aware of a significant pesticide accident or incident or who has knowledge of a
significant pesticide accident or incident shall immediately report it to the Department.

(c) As used in this section, the term ''significant pesticide accident or incident" means an
accident or incident involving a pesticide which [creates a danger to human beings or results
in damage to plant or animal life.] requires a person to obtain medical treatment, results in
illness requiring veterinary treatment of any wild or domestic animal, results in the unintended
death of a human or animal, pollutes the waters of the Commonwealth, or causes damage
which results in an economic loss of plants, organisms, structures or stored commodities.

(d) Any regulated person who following a pesticide application becomes aware of an
unexpected adverse effect resulting from the pesticide product when applied in a manor
consistent with the label directions shall contact the Department and provide information on
the application and its effects.

[(d)] {e} This section does not supersede the reporting procedures of other statutes or the
regulations promulgated thereunder.

§ 128.102. Protected designated areas.

(a) An application of a restricted use pesticide within 100 feet of certain publicly-owned or
designated lands will not be permitted unless a waiver is granted by the Secretary. Lands
affected by this restriction include:

(1) State forest land designated ["Natural Areas and Wild Areas.95] as a
Conservation Area pursuant to 17 Pa. Code Chapter 44 (relating to conservation areas) or as a
Natural Area or Wild Area pursuant to 17 Pa. Code Chapter 27 (relating to state forest natural
areas—statement of policy), and State park land designated as a Conservation Area pursuant
to 17 Pa. Code Chapter 44 (relating to conservation areas) or as a Natural Area pursuant to 17
Pa. Code Chapter 17 (relating to state parks natural areas—statement of policy).
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(2) Areas containing endangered or [rare organisms.] threatened plant or animal
species. These [organisms] species are [identified] listed at 17 Pa. Code [Chapter 45
(relating to conservation of Pennsylvania native wild plants); and 58 Pa. Code Chapters 75
and 133 (relating to endangered species; and wildlife classification)] 58 PA. CODE § 45.12
(relating to Pennsylvania endangered) and § 45.13 (relating to Pennsylvania threatened); fish
identified in §§ 75.1. and 75.2 (relating to endangered species; and THREATENED
endangered species) and 58 Pa. Code Chapter 133; §133.21. (relating to Pennsylvania
classification of birds as Endangered and Threatened), § 133.41. (relating to Pennsylvania
classification of mammals as Endangered and Threatened).

(b) A person may file a request with the Secretary for a waiver of the prohibition
contained in subsection (a). The request will contain the following information:

(1) A general statement relating to the purpose and need for the pesticide
application.

(2) Specific evaluation of possible detrimental effects on water quality, air quality,
groundwater, public health and safety, nontarget plants and animals, habitat diversity and
interspersion and biological productivity.

(3) Specific evaluation of expected benefits.

(4) Additional information which may be requested by the Secretary.

(c) A request for a waiver shall be submitted at least 90 days prior to the proposed date of
pesticide application.

(d) The Secretary will approve or deny the application within (60) sixty days of receipt of
the application.

§ 128,103. Handling, transportation, storage, use and disposal of pesticides.

(a) A person may not use, handle, transport, store, dispose, display or distribute a pesticide
in a manner that endangers man or his environment or contaminates food, feed, feed
supplements, medications, fertilizers, seed or other products that may be handled,
transported, stored, displayed or distributed with the pesticides or otherwise is in conflict
with state or federal laws or regulations.

(b) A person may not use, or cause to be used a pesticide inconsistent with its labeling (as
defined in §128.2 relating to, definitions). A pesticide label containing an advisory
instruction concerning the use of the pesticide being an environmental hazard shall be
considered by the Secretary as a further restriction on the pesticide's use.

(c) An application of a pesticide may not be made where weather conditions are such that
it can be expected that the pesticide will move off of the proposed application site.
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(d) A person may not dispose of, store or receive for disposal or storage a pesticide,
pesticide container or pesticide container residue in a manner that does one or more of the
following:

(1) Is inconsistent with its label or labeling.

[(2) Causes or allows the open dumping of pesticides or pesticide containers. Open
burning by the owner of small quantities of combustible containers that do not exceed 50
pounds is exempt if the pesticide residue does not contain organic mercury, chlorates, lead,
cadmium or arsenic compounds and the Commonwealth or local regulations permit the
burning. When the burning takes place, regard shall be given to wind direction in relation
to the protection of crops, animals and people from pesticide vapors created through
burning.]

[(3)]{2} Causes or allows dumping of pesticides in [a stream, river, pond, sewer or
lake] sewers or surface waters of the commonwealth, except in conformance with permits
issued [jointly] by the Department of Environmental Protection, [and] the Fish and Boat
Commission, or other Commonwealth agencies having jurisdiction regarding water pollution.

[(4)](3) Violates an applicable State or Federal [pollution control standard] acts and
regulations.

[(e) A person shall dispose and store pesticides, pesticide containers and pesticide
container residue in accordance with acts and regulations administered by the EPA and the
Department of Environmental Protection. ]

(4) Causes or allows the open dumping of pesticides or pesticide containers. All
pesticide containers must be triple rinsed or equivalent pressure rinsed and free of all visible
pesticide residues, empty, and punctured prior to disposal. Plastic pesticide containers should
be offered for recycling or reconditioning where programs are available. If not they may be
disposed of in a permitted sanitary landfill, or a permitted commercial incinerator.

(e) A person may not use, or cause to be used, a pesticide inconsistent with its labeling. A
pesticide containing an advisory instruction concerning the use of the pesticide subject to the
federal Worker Protection Standard shall be considered by the Secretary as a further
restriction on the pesticide's use.

(f) A [person] business may not directly apply pesticides to the property of another
without first obtaining permission of the owner, or occupant having care, custody or control
of the property to do so, except in the case of easements or right-of-ways or when done under
the direction of a governmental entity to protect the health and welfare of the public.

(g) A person may not use a pesticide in a manner which results in unwanted residues on
the property of another, except in the case of easements or right-of-ways or when done under
the direction of a governmental entity to protect the health and welfare of the public.

(h) A person may not apply a pesticide unless it has been registered by the Department or
it is used under the provisions of an experimental use permit or research conducted under an
exemption from an experimental use permit.
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(i) A person may not store, transport or otherwise possess a pesticide in a service
container unless the service container is legibly marked to indicate the name and percentage
of active ingredients and is accompanied by a readily available copy of the registered label
that represents the pesticides contained therein. The following exceptions apply:

(1) Service containers containing pesticide end-use dilutions when the containers are
used as application devices.

(2) Service containers containing pesticide end-use dilutions which are required by
other regulations to have pesticide label information accompany them.

(3) Service containers containing pesticide end-use dilutions when the containers are
used as nurse tanks (with a capacity greater than 55 gallons) in the production of an
agricultural commodity.

(j) A person may not place or keep a pesticide in a container which has been labeled for
food or drink.

§ 128.104. Experimental use permits.

The Department shall be notified by the registrant prior to the use in this Commonwealth of
a pesticide with an approved EPA experimental use permit. Notification shall include copies
of the EPA approval letter, a properly completed product label as defined in 40 CFR £172.6
(relating to labeling) and a list of the participants and cooperators involved in the program.

§ 128.105. Additional responsibilities of certified applicators.

(a) A certified applicator is responsible for the actions of persons acting under his
supervision and shall instruct the persons in the method of application for the pesticides that
will be applied.

(b) A certified applicator shall be present at the application site on a routine basis to
evaluate the work performance of those working under his supervision. The amount of time
that a certified applicator spends at the application site shall be based upon the competence
and experience of the person being supervised.

(c) A certified applicator shall be physically present at the application site if the label for
the pesticides being applied so requires.

§ 128.106. Additional responsibilities [within school buildings] relating to schools
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(a) A pesticide [other than a disinfectant or sanitizer] may not be applied in a common
access area within a school building or on school grounds when students are expected to be in
the common access area for normal academic instruction or organized extracurricular
activities within 7 hours following the application. The applicator shall also comply with
reentry time restrictions contained on the pesticide label, Whichever is greater and the
requirements of Act 36 of 2002. (relating to notification)

(b) Exemptions-- The following type of pesticide applications are exempt from this section.

(1) Disinfectants and Sanitizers.

(2) Self-containerized baits placed in areas not accessible to students.

(3) Gel type baits placed in cracks, crevices, or voids.

(4) Swimming pool maintenance chemicals used in the care and maintenance of a
swimming pool.

§ 128.107. Providing information upon request.

(a) A producer, distributor or any other person shall maintain all books and records as
required in §8 of FIFRA. All such records shall be made available for inspection and
reproduction when requested by the Department.

(b) Pesticide application business, pesticide dealer or any person who handles, distributes,
stores, transports, or applies any pesticide shall upon request provide to the Department,
information about the pesticide(s) including brand name, EPA registration number and active
ingredientfs).

(c) Pesticide application business, pesticide dealer or any person who handles, distributes,
stores, transports, or applies any pesticide shall in an emergency upon request immediately
provide to medical personnel information about the pesticide(s) involved including brand
name, EPA registration number and active ingredient(s).

SubchapterF. PESTICIDE
HYPERSENSITIVITY REGISTRY

Sec.
128.111 Registry.
128.112 Notification of hypersensitivity individuals.

§ 128.111. Registry.
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(a) The Department will maintain a list of individuals who have been verified as being
hypersensitive to pesticides. The list will be referred to as the Pesticide Hypersensitivity
Registry.

(b) Individuals who want to be included on the registry shall have their hypersensitivity to
pesticides verified by a physician, and are solely responsible for providing written verification
to the Department.

(c) [A] P[p]esticide-hypersensitive individuals who want[s] to be on the registry shall
provide to the Department [his] their name and primary residence including street address,
city, state, zip code, county, daytime telephone number and nighttime telephone number. Each
individual shall also provide an alternate telephone number where notification information
can be conveyed. Individuals may also provide secondary locations, addresses and associated
telephone numbers to be maintained as part of their listing. An individual submitting a request
for listing less than 2 months preceding the effective date, as described in subsection (e), may
not be included on the current registry with that effective date, but will be included in the next
registry.

(d) To remain on the registry, an individual shall notify the Department annually during the
month of [January] October of the individual's intent to remain on the registry for the next 12
months. Medical verification will not be required for this renewal.

(e) The Department will [mail] distribute the current registry to each licensed commercial
and public pesticide application business on or before the effective dates of March 1, [June l a

September 1 and December 1] and July 15 of each year. [An] [i]Individuals will not be
considered officially included on the registry unless [his] their names appear[s] on the current
registry.

§ 128.112. Notification of hypersensitive individuals.

(a) General. Prior to a pesticide application being made by a commercial or public
pesticide application business the following conditions shall be met:

(1) Each individual listed on the current registry whose primary residence or
secondary locations property line is within 500 feet of the application site shall be notified of
the pesticide application.

(2) Notification shall consist of providing the following information to the
individual on the registry:

(i) Date, location (application site), earliest possible start time and latest
possible finish time of application. The range between start and finish times may be no greater
than 24 hours.

(ii) Brand name, EPA number and active ingredient common name (if on
the label) of the pesticide products which may be used.
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(iii) The name, telephone number and pesticide business license number of
the pesticide application business.

(iv) A copy of the label for every pesticide used within 10 days of a written
request.

(3) Notification shall be made between 12 hours and 72 hours prior to the pesticide
application.

(4) Notification shall be made by telephone, or personal contact or certified mail or
if available, electronic mail, or facsimile,

(i) Notification requirements are met [if the information is placed on a
telephone answering device activated by calling the registrant's telephone number], through
constructive notification by contacting the hypersensitive person's daytime or nighttime
listings in the register or if the information is given to an adult contacted by dialing the
[daytime, nighttime or] alternate telephone number.

(ii) If notification cannot be made after at least two telephone contact
attempts, notification may be made by placing the written notification information on the
front door of the listed residence or secondary location listed in the registry within 500 feet of
the application site 12 to 72 hours prior to the application.

(iii) A record shall be kept of every [telephone] contact and contact attempt
made under this paragraph.

(b) Exceptions. The following types of application do not require notification under this
section:

(1) An application of a pesticide within a [single family residential] detached
structure not listed as a secondary location.

(2) An application of a pesticide directly below the soil surface.

(3) An application of a pesticide in a tamper-resistant bait station.

(4) An application of a pesticide to a tree or utility pole by means of injection. [Prior
notification requirements contained in §128.83 (relating to ornamental or turf application)
remain applicable.]

(5) An application of a disinfectant or sanitizer.

(6) Application of a pesticide in the care and maintenance of a swimming pool.

(c) Recordkeeping. A record of the notification information required under this section,
including the time and method of notification, shall be made within 24 hours following the
application and maintained for at least 3 years and shall be made immediately available to the
Department upon request [or to medical personnel in an emergency].
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CAISIINE HEALTH BOARD

•>•;•/••: '-.v [ 7 PA. CODE CHS. 28 AND 28a ] v
Canine Health Board Standards for Commercial

Kennels; Correction ; ^ ,

M e Department of Agriculture has submitted a correc-
tion to the paragraph regarding the Public. Comment
Period of the preamble to the proposed ralehiaking which
appeared: at 39 PauB; 5315; 5316 (September 12, 2Q09).

• Theeorrect versionof the paragraph is as follows; .; .
Interested persons, ^are invited to submit written coin-.

; .ments regarding thei proposed regulation within i 45 days
follbwing':p^U^tioii:mf&e,Pennsylvania Bulletin. These
coriimerits are •public";documents that will, be posted on the

, Indepeitdent Regulatory Review Commission (IRRC) web
site. • The -• comments .may -be either:.(1); mailed to the

V Canine Health Bokrd, c/o ̂ DepartIneht b;f Agriculture,
Bureau of Dog Law Enforcement, 23 01 North Cameron
Street/Boom 102, Harrisburg,PA.,17110;, or,(2) sent by .

*e»mail,;to: CHBConiinents@state.pius.", ' / . ' • . v ^
.-„ ̂ y ^ . .••;;-'v:;: •; ?": ••.•::;/: ' v"::' ^DENNIS C WOLFF, ,

•;•'•'• ' ? • ; - . : v " V • •'.:• ' v . ' ; / ;•.'•"•;' ' • :^:r/:-:::'':'j''.••.' :••'"• ' •; Secretary

(PaJBl Doc. No: oVl682. Filed for public inspection September 11, .2009, 9:00 aim.] •

^ : • ' ^ • - - •
:

• • \ r > .

•I•:::'/":/;'.';• • t.u jr ?" Pesticite$5^3:'t::'':'.> "•.•.•'• ''••

Statutory Authority /;. }..:-r - ; . : : ' (?).', • ^ • •^ /•••: ^ ;. - ^
The" Department, of Agriculture (Department) proposes

-to.amend;Chapter 128 (relating to pesticides) as set forth
in Annex A. This proposal is. adopted- under the specific
authority of the Secretary of'Agriculture (Secretary) to
promulgate appropriate regulations for the safe ha-nAKng,
transportation, storage, display, distributiph and disposal
of pesticides as set forth in section'!t0bX2) Pesticide

.Control Act of 1973 (act),(3 E S. § llL27(bX2)): •.:• , .
P u r p o s e ; : • , / ' . : - ~ ' : :'\ ' • . • . • • • • :. .."• "•;/,":->< ' .': . ' '''•' '•-•" ".'•*'

/The purpose of tids proposed irdemakihg is to clarify;,
update and in. some, instances, delete, the existing pesti-
dde regulations to ensure that the regulated community
has a better ^understanding of the -regulatory require-..
ments^and to maintain the Department's statutory .man-
date to protect the public health and welfaraI Some of the
Pepartmenfs : changes were aisa included •• to. make the
regulations gender neutral, tiring the existing require-
ments intb: compliance with changes in Commonwealth
law, and .comply with.additional restrictionsi put'forth by
the United "States Environmental' Protection Agency
(EPA).. Additional requirements set̂  forth in the regula-
tions, were - included for State registration of. JEPA-v

apiproved pesticides, especiaUy. in ;the areas relating to
sales of restricted use pesticides and tHe identification of •
individuals seeking to sell. or. receive restricted, use pesti-:.
cides. Itese;changes were added, to address nbmeland.

.security;issues. ;:" ".;* '•"''. ']• •• ' ';..". "•' . ' . '• . \ '-i" •'. '\ :'

The Department 'also removed several sections from the
. reigulations: to ease ..the requirements on apphcators arid

provide substantial cost.savings to 'the Commonwealth,
. commercial arid' public pesticide application "businesses.

\ B a c k g r o u n d : '• • \-\.:';- ••••-. •••': .' t. ^" •',.; ^ v ' . v . ^ '"

' . ;, in developing- and drafting 'the proposed;'amendments
the Department ha^. cbntinidously' sought the input and

; cpB^ents.'firoin numerous industry entities indudtirig the
. Pesticide Advisory goard (PAB), members of i(Jie^genefal
*'"'•. [ public,;, members. 1 of the regulated qotnTrmm'ty,;-ksj /well as

various pesticide, trade groups,^^associations and .ofganiza^
tipns! T^Lese' regulations have been tlie subject i f signifr

' : cant .discussions, at P ^ public nieei^gs starting ^ 2 0 0 2
thrbugh 2008; To'dite^, tiie PAB' continues t^/monitqr the

. .proppsed;/n^i^rn ftlntig and its impact ujiori i^eVtegtdated
.cpnimumiy and advise;
,.; Specifically, as partof its jpubHc outreach; and ^
Departraent^conducted1 diriect mailing^ to over 65p%)ersbns.
on the Hyperserisitivity Ee^stry -since December^20.02.

v The Departnient; mailed newsletters discussing•'the pro- ,
posed regulations to 6,000. pesticide/. applicatiori busi-
nesses. The. Department also conducted % preseritations
regardmg t i e

, . amended by ;pesticide, ^
• • cludiiigy feat npt liyrnt^d to^ tiie. a-nriual, meeting; dif.the JPA
f'•' t ^ ^ t r n a s Tree.Growers i^spciatipn:/ v. • [\ ':!•,"'" ;-V-; -^ .

• • •;;/ -As -a; iesiilt. of iyears of'public ariii pestici(ler mdusiiy
input, the. .Depairtment has subsequently ' iiicbipfirated

• mariy.bf the suggested COTTITTIents•and pthgr chajnges,..to.
•;" the proposed rulemakiTig. The> Departmerijfc. believes that

tike input from the(industry has been, vital in pirodiicing a
i' reasonable arid -prudent proposal, designed to protect the

public health and" welfare df the citizens of this* Gpmmori- -
••. w e ^ M i - : . . 'h\,t.;].M> :'•'.• '/v !- :'-\'^\i// ; f : ;'.;--:V--".-- ;--i: ;it-.^V:-'J> •• :

Summary of the Major Provisions vf the Proposed1 Rule-
•/••; . ^ m a k i n g ' • - . • ) + . ^ ; ^ - ' \ ••••; • • • • ; " . ' . ; ' ^ > V . - ' • % \ : v - ^ ' ' ' : - ^':^}'y>y^y'-;: •

Section 128.2 (relating to definitions) contains: several
: new .definitions, including constructive notificatipn, dos-.

age,or rate of application, FIFEA, peripaieter'treaffient,-
;
; person, pesticide -dealer manager;; therapeutic^ swinmimg
. pool arid worker protection; standardi -The definition fof
-\ 'Tornmlations3' was deleted. .' , . / =; • Vfv : • ^ -

, .^ectibn.: ^8.3(a) ."(relating to fees) clarifies?iha.t::the'
;istnnT '̂y.̂ -̂'fcBrv..a pesticide dealer's license .is, $10w^per
jlqcatibn^i. Mari^,. pesticide.. dealers have; morê  than one
. lpcatibri; .but for. years have been able to utilize only one
license... The Depaitment believed it;, necessary; to control •

' . the deaier's.licerise by lpcatiipii. ' .. ;• \ v •
:Paragraph;;'l. creates..; a $15 annual fee 'for the new

pesticide dealer \ manager's^ license per in&vidual ;and
paragraph %2 creates'.a" .$3; duplicate pesticide•"• dealer

, manager>s,license fee; .^/-\ . .•.•" ^. ' ; . : ' ; •-.•' •'•:•: •i:;:.^:- = :.v: •
' Section 12&.3(f)(3)̂ ^ (relating to examiriatiori fees) creates

a $50 fee: for; the ^pesticide dealer inanager's. examinatiori.
! Paragrajpli 5 previously humbers, (3) and (4) areTenum--

bered to (4) and (5) respectively./ ' . ; ^ : ".:

." Section 128.3(g) renumbered "par agrapHs (i). and (ii) for
' purposei of consistenicy:. 1 ; .; .; :^ ; • ;

!

. ; * Section 128.3(1) iricreases the annual fee io register'

. • pesticide products from; $135 to $250. .The last increase
was in 2001 when tHe" fee was changed from..$100 to
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$135. The Department believes; that this fee increase is
reasonable and consistent with the fees other states
charge to register pesticide products and in . certain
circumstances, the proposed fee increase is far less than
that charged by New York ($300), CaHfornia ($1000)'and
-Louisiana ($700), for example: ^th"respect to these fee
increases, theDepartment has weighed the impact the
increase will have on the regulated community with the

"increase in the operational costs' associated with flHmi-niR-
tering and regulating this industry. \

Subchapter B; Licenses, Certificates and'Permits

Pesticide Dealers . . .

Section 128.10 (relating to Hcense requirements for.
pesticide dealer) establishes new licensing requirements
for businesses and individuals that resell or distribute
restricted use pesticides. Each pesticide dealer must
employ one person as a "pesticide dealer .manager."

• This section prohibits the pesticide ctealer from distrib-
uting restricted use pesticides to persons without proof of.
proper identification. \ \

Section 128.11 (relating tô  recbrdkeeping);'changes the
word "sale"1 to ^distribution" and^the r'ecpr&eepMg infor-
mation regarding distribution of restricted use pesticides.
Mdi*j(Juals ^£ere not keeping proper: records and docu-
mentation because the restricted use pesticide was not.
being technically sold, but distributed. The(Department .
believes that this amendment will clarify the recbrdkeep-
ing. requirement. . .;.';,', ,; 7. ' •. • ) i ;

Section 128.12 (relating to licensing of a pesticide
dealer manager) establishes the parameters of a pesticide
dealer" manager's license, including age, qualifications'
rehewal and expiration! . ; . .

Section 1281 13 (relating to determinatibn of compe-
;, tence) establishes the components of the written examina-
tion and the procedure, for obtaining the pesticide' dealer i

manager^s license upon successful completion of the writ- ;
ten examination. ••. •. ; •'•'V"-%|/ • " V.' . •' .»•

Pest M a n a g e m e n t C o n s u l t a n t s \. '•:•:••) . / V

Section. 128.24 (relating to recbrdkeeping) deletes tne
• requirement to maintain the "formulation'' of pesticides in

{- light of the deletion of the definition' of "formulation" in
^§vl28.2.--.vV ;::/^V-\:; •/:;••/.• ^ - "•V-.lj • . r 7" ' :. '
Pesticide ApplicationBusinesses .

;
;: Section 128i31(c) (relating to license^requirements) re-
quires , that the pesticide application business license
number assigned to that business He applied in a con-

• t r a s t i n g c o l o r . ; ;.'
: \'.. ••'•'.•• :-'\ .•'• ."; ' / ; •• *'':;.•':.' ' .-•"', '-. .

5., Section 128.31(d)(i) and (2) requires a pesticide applica-
| ;:tipn : business: to Veturn voided applicator certificates or
Jjregjsterei technician cards ; t o ^ e Department if those
% individtiais are no^longer employed by that business, or a
; :written, explanation why the applicator certificates or
% registered technician, cards, or both, are unavailable. \,

' ;>; Section 128.3l(f) requires application businesses which
| ; jiichide aerial applicators to provide the Department proof
jg;of! rcoipHance. with Federal Aviktiqn AdTninistfation regu-.
H Htipns relating to agricultural aircraft operations,- . ';; •'.-'•.

'Section 128.32 (relating to categories ;of business H-
^censes) creates a new applicator category for sewer root
g control under the^ business category. (D) and expands .•
fj^ht-of-way to include; Veeijs'' in category (E), -This;
p^Bction deletes jbhe industrial^^ "weeds"• category ,from cat-.

. Section 128,33v (relating to assignment of work) change^
the word "permit" to "allow" to avoid confiision. •.•':•

• Section 128.34 (relating to financial responsibility)
raises the maximum allowable, deductible amount .from
$1,000 to $2,5.00. • . ;. . ; • •.

Section 128.35 (relating to recordkeeping) 'modifies,
updates, clarifies and renumbers the recordkeeping re-
quirements and provisions relating to pesticide applica-
tions by pesticide businesses. The Department believes
that reordering and renumbering this section/provides a
mbre clear understanding of the pesticide businesses'
r e s p o n s i b i l i t i e s . . . . ;. ' ;".. •'•• .•.•••'. . ••; ; ••

' Commercial and Public Applications \ ' '-•: ^ •

. Section 128.41 (relating to. requirements for certifica-
•tion) clarifies the language 6f this section as.it relates to
commercial and public applicators. The proposed amend-
ment alsoi includes' the use of pesticiiies which are
otherwise .deemed exempted from Federal registration. In
"subsection (b), the proposal deletes • the references to
priyate-residential swunming, pools and adds a specific
exemption.for therapeutic: popish; . . ' v" '

Section 128.42 (relating to categories of commercial and
public applicators) clarifies . applicator . Category. 26:—
Sewer Eoot control (§ 4-28.32), which formally adopts and

' complies with the EPA?s pesticide classification change.
The proposed amendment combines pesticide applicator
Categories 10 and 14 into one'single category covering
both areas of "right-of-way and weed" control. The pro-
posed amendment also rewords the language. of .applicatpr
categories 11, 12 and 15 with no change to. the meaning.

Section 12S.43 (relating to ̂ determination ; of conipe-
tence) sets forth the identical criteria and areas ,of
knowledge and competence for the/written examination
which is set forth in section 16.1 of i i e act (3 P. S.
§ 111.36a). The proposed amendment̂ ^ also requires proper

•• proof of. identity when taking. a/proctored. examination
arid increases the time for completing the core examina-V
tion plus at least one category from 180 days to 1 year;

Section 128.44. (relating to eligibility) establishes the
Tni-niTniTm age a person is eligible for certification at "18
years of age. It also requires, compliance with the provi-

. sions contained in 14 CFR Part 137 (relating to Agricul̂ -.
tural Operations). ;:. . . • • ,l: . . . ..;: .'•<'' <-• _

.Section 128-45 (relatirig to recertification) updates the
security issues in core training and requires thai the
trainer have at least 3 years experience as a certified
applicator or equivalent education to conduct the train*
ing. The proposed amendment also provides for penalties
for falsification of training or attendance at recertificatibn
c o u r s e s . : I ' • ' ; • > • ' ';/• . : •"••'•'. y ' . . ' " : . ."'••"",'•••

Pesticide Application Technicians; ; -. '

', Section. 128.51 (relating; to teaining program) reiterates
the knowledge areas of training required by the act for
pesticide application technicians. ,. ., •:,-..' .. '

Section 128.52 (relating to registration} provides that a
pesticide application technician must be at least 16 years
of ag'e at the time of registration. The amendment. also
clarifies that the training period-for pesticide application
technicians must be1 at least 30-calend.ar days long. •

Section 128.53 (relating to recordkeeping) requires, as a
security measure, the; retention of pesticide business
employees' photo identification .and. other forms of valid
identification. The; proposed amendment also requires
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. that. identification records, niust be completed and made'
•". available to the Department no later than 24' hours after

the training set forth in § 128.5L. ' /

' Section 128.61 (relating to determination of compe-
tence) reiterates the kabwledge areas of training required

;> by the act for private -applicators, including security-
relating to • • pesticide .use. The, proposed amendment re-.;

. quires, that, private, applicators; must provide personal '
' identification, including photo identification to the exami-

v nation proctor. " •.".:. • .y,'. •. \V \V.-..'.. .\- •.".'• '•••:.''•'. -:.•; •'• _ .'./••

Section ,128.62 (relating" to eligibility) provides that a
; private applicator must be at least'16 years of age to be

eligible for a permit for the application of pesticides. The
•.. proposed amendment- clarifies that ;a private applicator ~

with an expired permit cannot, use a restricted use* .
pesticide,' unless Sunder the. direct supervision of a certi- \.
fied a p p l i c a t o r . ' •.••.:';-'" . . . •),] ' •: .•-< . . . :

... / Section.128.63 (relating to recertificatioii) sets forth the
required core and^category coursesI for'_the recertificaiioii ;

"•bf private applicators as specified in the. act. The proposed
amendment enumerates the penalties for the falsification -

. of course attendance and course information.; ;. ; v :
 f

^ Section 128,64 (relating to fumigation by .a . private
applicator) clarifies that a private applicator must hold a

. perini t in the proper fumigation category to purchase or ,
(iise' a, r^stjicted. use;:fiiTnigation product. The proposed

•""' toiendmeiit also clarifies that only materials" approved by
the; Department may be used during an examination for

( private^ applicators. I t also • requires that the private
applicator provide the examination proctor with proper

x. and valid photo identification.; '..•*. > • * •': •-. .

^ Section. 128.65 (relating to recordkeeping) removes the ,.•
* requirement% of 'Tonnulation" in "a} private applicator's

recordkeeping and reorders t t e topics in this section for <
clarity. Tte;. proposed amendrnent' requires, that a re^

• stricted use pesticide &ppHcatioiX_.record iniust Be. com-.
, pleted in writing and made available to the Department l

. v within 24 hours after the application date.'

/' R e c i p r o c i t y ; ' " '•••- ]-.- ''.-••.'.''- ;. •;••.:•;.-, ••': -•" ••. /;-'•' • ; ] ' • [ . • ' • • ' ] • / • • - • .' . : ;

•; - Section 128.71. (relating to. general provision), allows for"
1 additional out-of-^tate' obtained pesticide categories to be

- added to an.existing reciprocal certification.^ ;, •;;;.'.'.; y '

.Section .128.72 (relating to-procedure) requires that any
person ssee3dng reciprocity with the Commonwealth shall
be. a t : least"... 18, years of age and provide valid photo
identification and.proof of put-of-State residency...

Subchapter C. Prior'Notification . ••.\..'•'•' ,; "

Section • 128.81 (relating to right-of-way application)
clarifies and provides uniformity with other prior notifica-
tion sections within the, regulations. The language'does
not alter the meaning. . v ,; .. ; ' . . . :̂  ;••'•"'

"Section 128.82. (relating to noiiagricultural specific site
application) clarifies and provides iiniTormity. with other

. prior notification sections within the regulations. The *
•\ language does not alter the!meaning. . V . •

. Section 128.83 (relating to ornamental or turf applica-
tion) of the existing regulations has been rescinded and
reconstructed as §128?85a. The Department moved this
section to arrange the types of notification: requirements '
together for purposesi of consistency a^d uniformity.' •

Section 128.83a is new and contains provisions found in
§ 128.85 (relating to agricultural applications). The De-

•partment;. moved provisions i f .this section to arrange ti
/types of notification requirements together!for purpose
c o n s i s t e n c y a n d uniformity).: >•:;::., V ;: •"••" ',•••••• ; ^ r

. S e c t i o n 128.84 (relating to'̂ ^ iiona^cxiitural area-wi u
• appiication) of the proposed amendment .claiifies'"^!!)

,. provides uniformity; m t h other prior notification sectionl
. ASection 128.85 is new .and contains prpvisions prev'

vouslyfound in existing § 138,83.^, ; , ::.. ; ; .: ^
Section 128.S6 (relating to constructive notification)

been rescindeql ip. its entirety and moved to the defim^
tipns in §128.2i ' ' ••.v;;'".'•';•.'.'/:. : , : "V• ' ";.V. '^''- )' "'-J

. -Sectipn 128.87 (relating to prior notification .by certified
mail)i has been, deleted and reservedly .; . ..;\

'I: Section' 128.88 (relating ;to recordkeeping) establishes!
that records created ainder this provision inust be con^T
pleted within 24 hours, after the application .date.'
Subchapter D. Registration of Pesticides

;>"' Secfiqn^128.91 (felating -.to. EPA appfoyal required)I
completely modifies this section to allow for EPA appfovalf
or .registration for standards for statp re^tra t ion! EPA'si
changes, to pesticicle registration req^ements exempted |
some pesticides from.^he EPA registration process!-TheM
proposed amendment 'mQ. clarify "&at those e x ^
pesticides are included within the Department's 'registrar f

* tion p r o c e s s > . - . . $ u > \ '•,*-'• . ; - - ' ^ ; " ' : : " : K - • • ' • • . • • . • -̂- • "\-:: '"'' "
Subchapter E. Miscellaneous.; \ . - ; ':?'•;-: / "

Section. 128.101 •• (relating^ to reporting of ] signMc^nt |
pesticide accidents or incidents) adds the wbri "mdderit" f
to the reporting requirement Euad.fufther defines the term "|
significant pesticide accident or incident" to prpvide .clar- |
ity in the existing regulation. The'prppo§eci ainendment |
will require the reporting to t ^ Depa^We^ b f u n e ^ f
pected adverse efiects resulting from a pesticide product »•
even when applied cohsistent with the label directions, i

'. Section 128.102 (relating to protectecl designated areas) 1
expands the list of protected areas to include,conservation
areas and. those areas contaioihg endangered or̂  flireat-
eried plant or animal species as those terms arey defined
byV/Various statutes. The proposed- amendmehi^Fgquires .[
the Secretary to approve :or. deny.within^Q days of the[ 'M
receipt of a request for a waiver to apply pestici&es in an 'p
otherwise^protected designated area.,'.."'••• ;•"; S\'.': :.'.";;\:^.,'. :'i

Section 128.103, (relating to handling, transportation,
storage, use and disposal of pesticides); eKminates refer-
ences to open burning of pesticide containers $nd brings .
the. regulation into'compliance with the Department of
Environmental Protection's air••;and;^^^sohd-waste regula-;
tions. The proposed amendment also clarifies the Depart-
ment's ability to enforce the. Federal Worker Protection .
Standard as set forth, in 40 CFR Part 170. . '••; . ;. ;

. : • Section 128.104 (relating to. experimental use permits) ;
. clarifies that it fe tneresponsibi^
pesticide to notify the Department of ah. EPA-appro^

. experimental .use ;permt/<\v. "'.,'.-';•,••. •,'.'•.,/'. \/.- '•'•r'\-':^'-
''' Section 128.106 (relating, to . additional responsibilities
: witlnn school buildings); specifically includes "school

grounds" in the existing7 prohibition from applying pesti-
cides in common access, areas" within a^school building.
when students are fexpected to be in that area for normal
academic instruction or other related activities. The pro-
posed amendment provide a list of. exemptions to.the
pesticide appKcation prohibition!. . ; ; • -

Section 128.107 (relating to providing informatioh upon
request) is ;• a new, provision which requires that all
'pesticide businesses and TnfHyiHnflls vnai-ntain records
regarding the sales, application, distribution, storage and
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transportation of pesticides and to provide, those records.
. to the. Department upon request. ;. •,',

Subchapter F Pesticide Hypersensitivity Registry •

Section .428.111 (relating to the registry) allows the
Department to distribute the hypersensitive registry by
means other, than mail. To reduce costs, the proposed\
amendment allows the Department to1 reduce the number
of .publications of the ̂ registry from four times per year to
only two." The amehdinent changes the registry renewal
date from January to-October of each year..: ;•••"•

Section 128.112 (relating.' to. notification of hypersensi-
tive; individuals), allow^-a^ notification to
the pesticide hypersenigi^^ .
nesses. The proposed amendment clarifies existing-ex-
emptions to the notification requirement and specifically..
exempts notification regarding an application of a pesti-

cide, in the normal care and maintenance of A swimming/
. p o o l : y ' l .'\,_ [:)'-'•••"'•••f

;;
<:V-'•'"••' '.:":'v. ; ;

;
: 'V ' '..' '.' :, : ."

F i s c a l I m p a c t v - - . 7 / \ .•; \..-_. ••'••\ ; \ . y .•>. ':'/': ,-.. ; . "

. Commonwealth:"., The;. pepartment has determined that
the proposal will have little or : no adverse financial
impact on the Comm dnwealth since all funds budgeted for
tEe^Prdg^m are; derr7e3";frbin the Pesticide Restricted
i&count. tiei funds in tha t accoiint are obtained from
licensing, permitting and registration fees: and civil penal-

. ties' placed upon - pesticide manufacturers, dealers and
applicators doing Jbusiness .mthin , this Commonwealth.

There ; will, however, be sbine ; cost savings in the
amount of time needed to review and process Hyperserisi-
tivity Registries as a result: of the' reduced number; of
times the registry-is published, ' ••"• 'f ' '

.Political. Subdivisions:. Theprbpoasr will impose no.
costs and; have no adverse fiscal impact on political

-.. ' s u b d i v i s i o n s ; . ; ; V • ; \ • • V . - / v ; - • - ' • • ' . ! • . • • ' " " • • . - • ' • • - • . ' • ' .•,•', ';'
: Private Sector: The prdposal will have a direct fiscal

impact on the private. sector. Specifically, pesticide manu-
facturers will have increased fees. fbrVfiie registration of
theif.pesticide product; Pesticide dealers will also have an
increased fee. The regulation will, however, provide some
cost savings to the. private sector by raising the insurance

; • d e d u c t i b l e - l e v e l s . ; :; .-•-' V
: - . ' ••'•'•:..; ;••'." - 7 ^ : i h <^';-^. -• • • •;.:• ; ;-.,:•,

; '(^neral ^ b H c : . ^ not have any fiscal
Si impact d t i^e general public. .: ;" J1 .̂;••• *-y l ' :

Paperwork Requirements . > y< . .

The,proposal would not appreciably increase the paper-
" work burden of the Depai±oi^nt,;or ^pther, government

units or citizens, including the regulated community since
there are already.paperwork .record-keeping requirements
in the existing regulations. :i. •;' : • '•'••.•• '

. Effective .Date . •"'•• ' - ^ - V " ;U(.-.-. ; ; ; , : ^^^:^. ; . - - s ,, • ; - •

.. . The proposed amendments will become effective upon
final-form publication in the Pennsylvania Bulletin.,

Subset Date :- .'-/ ":;,..--:r"
 ;;:;; j> : •:->^.--!'v

; '-•'-• ";:".\ ;..-;

There is no sunset date for the ; regulations. The
pepar tment will review the efficacy of these, regulations,
o n a n o n g o i n g b a s i s . ::'; •.-•;. ••!•.'•>•"/'•••* ; ; . v - ; ; v ' . , ' . ' : ; •• " : .;.'

•••_\ C o n t a c t P e r s o n ' ; -v •• N: '"!"'l':lJ':}r-'"':'yw'\ {; ' ":'l
;-'--

,•".• Interested persons are^ invited to-submit written cbm-
V ments regarding = flie proposed amendments withm 30

days^following publication in̂  thiePennsylvania Bulletin.
Comments' are to be submitted to the- Department of

Agriculture, Bureau of Plant Industry, 2301 North
Cameron Street, Harrisburg, PA 17110-9408, Attention:
EarlHaas. := . - :" . : • : ; •••
Regulatory Review ; ',

Under section 5(a) of the Regulatory Review Act- (71
P. S. § 745.5(a)), on September 15, 2009, the Department

..submitted a copy of the proposed regulation and a copy of
a Regulatory Analysis Form to the Independent. Regula-
tory Review Commission (TRRC) and to &e Chairpersons
of the House and Senate Standing Committees on Agri-
culture and Rural Affairs. A copy of this material is
available to the public upon request. , - ,-v . ' •• :

Under section 6(g) of the Regulatpry Review Act,i! IR3RC
may convey any comments,: recommendations or objec-.
tions tp the proposed regulation within130 days, of the
close of the public comment period. The comments, recom-
mendations or objections must specif regulatory
review criteria which have nbtjoeen met.'.;^e^!Regtilatpi7
Beview Act sets forth detailed procedures for review., prior
to final publication of the regulations,; by .^e Pepattn^ent,
the General Assembly and' the Governor of-comments,
recommendations pr objections raised. : .
'v , •-:.."'• ' rV^ ;::'-y )r '" • DENNIS C WOLFP;
• • ; • • • ' " - < > • ' . ' . . ; • ' : ' •". . -• ' ' • • ' • ' • • ; . » . • • • % • . • • • ' ' • • : f : - " . - " ; - . : . • ' . S e c r e t a r y

r Fiscal. Note: 2-149. :(1) General/Fund; Implementing
Year 2008-09 is $0; 1st Succeeding Yearr 2009-10 is $2,000;

'2nd Succeedinjg Year 2010-11 is $ 2,000; 3rd Succeeding
Year 2011-12 is $ 2,000; 4th. Succeeding Year 2012-13 is
$2,000; 5th Succeeding, Year 2013-014 is. .$2,000; 2007-08
Program—$3,163,000;; 2006-07 Pro^aii—$2,684,dO();
2005-06; Program—$2,706^000; (7) Pesticide Regulatory!
Account; (8) recommends adoption. : ; • ;" • ^ •

Annex: A: "•• I •"'•

TITLE 7. AQMCULTUBE
P A R T V I B U B ^
.,.".;• CH^TJER 128: PESMCIPES

SiAchapter A. GEISE)^ ^
§ 128.2. befimtiooQS.;:, - >.-.-: . :>v :y'',c:- •• j^t,r .',

The following words and terms, when used id this
chapter, have the following, meanings, unless the context
clearly indicates otherwise: .... : - . 7

Constructive notification—A person shall be
deemed to have received notification if an adult
residing in the same dwelling unit is so notified;
orally, or by certified mail, or by a message left; on
an answering device activated by contacting the
residence, including electronic mail or facsimile.

'_ Dosage or rate of applieatioh---rTke concentration
of each pesticide, such as,; a percent, ounces or
quarts per gallon,; pounds per 100 gallons, applied
to a specific application site or target such as a
crop, ornamental, cut stumpy ^eed, animal, utility
pole, reported as gallons per acre, pounds per 1,000
square feet, ounces, per linear foot, ounces per
cubic foot or ounces per animal. r . '; r ?

EPA—The. United States Environmental, Protection
A g e n c y . , - ' • . [ :^.^'- r - - . v , , : - \ .,-••'':'••." ".. :•. > . , : , " . : . : - , « . •

FIFiM—The Federal Insecticide, Fungic ide , and
R o d e n t i c i d e A c t of 1947 (FIFRA) (7 U.S.C. A.

:§§ 136-^136y) . . .-. /_ - • . . . •;;,.;. ,;•;-, ; -:-v. • ": ,•'; ^ .-,

I Formulatiqnr^The jphysical composi t ion of the
pest ic ide product; for example, "diist," "emulsifiable
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cdncentrate," "wettable powder? and "granular" are
ways to describe the formulation of a pesticide

' p r o d u c t . ] ' ' ;•.'•:' ..'• .;.;';.". . ''.": .' .;..' .'"• /.•' 7 '-":•:/:.-

• (i)'The application of pesticide to thie extierior of
a strocture to a maximum distance of 10 .feet front
the.;structure, unless the pesticide label clearly
states otherwise, to prevent pests ^
s t r u c t u r e . ' , . • . . " . ; : . ' - - *"• • ' " . ' . '••'••••• "'••''•;:•'.'...-. : " • ' " . • • . . . . "
• , • . . • • - . • • • * > • • ' • • • ' ' ' . - . ' : / . - - , ; • • • : • • " • • • ' • . . * > i - - • ' . • . . • • • : • . • . '

l ( i i ) ; T h e t e r m e x c l u d e s t a m p e r r e s i s t a n t b a i t s t a -
t i o n s , .y .-.;v.' v\•; :•' '7.^,-'.';;-;:, •:-. • . ' • . . / • ••••-••• • . .-..' ' •••.

, Persdn—An. individual, .partnership, association,
corporation, or any organized group of: persons
whether incorporated or not. v -;••':•; V

Pesticide' dealer manager—An owner orV iricli-
yidiial employed by a licensed pesticide dealer jwho

) is responsible for. storage and distribution of re-
stricted use pesticides^ ; / ;̂',":""v--/c"''. '..•..V-'''"'••: "' • /:--. '

• • - ; ' : • • ' • - " ' • ; • • • - ^
 :

 ' * " • • • . " . " . * • • . : ' ' % . • ; : . . * ' . . " • • " : *
 }

- ' ' ' • ; ' . . - v . • ' . ' • ; ' ' . . ' • " • ' •

Prior, no /̂zcdixonr̂ -Notificatioii of a proposed applica-
tioii. of/pesticides given not more than 45 days arid not

" Ies9 than. 14 days prior to the date of application' ^inch!
icontaihs iHe following information: - v : •. ^ •

ryr(piy$he TiaTne,| address and telephone.number of [ a
person ] the pesticide application business to whom
requests, for additiohal information should be directed.

(iv) A request for prior notification shaU expire
on December 31 in the year in which it is made.

." '."*.. '?i.V?.v-
, Swimming. pool-rrAp. outdoor or indoor piacejused for
bathing of for; amateurĵ ^ professioHal or recreationai swim-j

nijng, excluding single-family residential pools.
. TJierapeiitid sivimmihgpooi—Aii indoor swim-
ming pool or spa with a. water temperature above
,£J5°F* used solely for, rehabilitation or, medically
recommended teeatoent. • .r ; • -vv̂  •••'•̂  •=:'•• v'-\ •

- • Under the direct supervision of—The term includes the
. . f o l l o w i n g : ; ' •;" •'.-.. '•;.'. •• \ ' -:• -'y- \ - . > - : ..'••'.- , ; ; ':'' •'•: '•••

.-:;-(i)v"Ppr;-â cbmmefciaL.or. public certified applicator, the
application of a^pesticide by p. registered.'pesticide, applica-
tion teiphn̂ ^ arid under :the
coritol of a, ceiidfied applicator w;ho. is responsible jfor the
actions; .of the technician; and who is • available v when
needed; »pr the application of a. pesticide by a npnregis-
tered or nonqertified [ employe ] person acting with the
instructions and under the, continuous voice, and. vi-
siial coritrbl of a certified 'applicator jvho is responsible
for :tjie actons of the [ employee ] pefsoEi.. and physi-
cally present . a t the applicaiiori site.. The supervising
applicator shall be certuied in -the appropriate category
relating to.the applicatidii.; • .]\\ , -.•• ^ : ;• . •;

' • • : • ; ? ; . [ y ' ' • . . . ' : ' ; . • ' ' " : ^ y * " . ; . * : * * -.•• :. * • \.\••*:..-.• / ; • • :••'-.. • . . - , . . •"

Worker Protection Standard—laclades all provi-
sions of the.Federal Worker Protection Standard as
set forth in 40 CFR Part 170 (relating to worker
protection standard). _ .. , , M ;
§ 1 2 8 : i 3 ; F e e s . v y V ; . , . ; > ; " ,V- : ; ; . - ••'•'. V v - ; ^ ' ; V ; " \

(a) Pesticide dealer's license^ s The flr>nn^i fee for a
pesticide dealer's license is $10 per location. The fee for
a, duplicate pesticide dealer's license is $3. . .:. -

;;(1) The annual fee for a pesticide dealer manag-
er's license is $15 per individual. ; :

; (2) The fee for a duplicate pesticide dealer man-
a g e r ' s l i c e n s e i s $ 3 . ) ; " ; - > . ' - : - . v , • ; • . ; ; . ; : .'•;•': .;•'.• ,.-•,-••.. "

• . * ,

- ,. (d) CompwciqVtxppUcaio^
for the commercial appliqatpr's/certificate is $40.•;Whenj
the initial certification ^p^uires examination, no fee >7ill|
be charged..The fee.for a duplicate commercial appHca-f|
tor's certificate;;is $10, If! an applicator is employed by 1

. more thaiĵ  one pesticide application business,;-a..-!
separate certificate^ arid fee is required. ^ ;.;; ~. '/• : "

. • • * • • " • • • • • ' . * ! . • • ;

• (f) Examination fees.) Examination fees ^ e nonrefund- ^
able. The following examination;fees, with payment made : |
in advance, will be charged:.:- .••;.' . .- : • O • •' 1

? • " • . ' - K • ' • . v " - 1 ' ' • • • • • • " * . • " r : ^ ; . * v - - . : : f . ' V < ; ' - * . ' . ' • ; • ' • * • . • ' • • ' • • v ' : " " ' ' . ' • " " " • • ' • • • : - : ' ' - " ' - ' ' • •

(3) Pesticide dealer manager's examination—$50.

(4) .Private applicator's^examMatiori--no charge. •;. / '%

[ (4) ] (5) iPest; management ; consultant'sP exanunar-
iion-—no charge except.that a fee.of $5 will be charged if
an.,examiTiation. is .requested pri; other.thanva regularly,
scheduled exanaitiation date. :• • •: • / ;-jOv̂ -.'v."::• :•}

(gj Registration, fee for a pesticide applitauon iechni-
cian.y -y.^'i.v '':T"'-'--:-%r-' ''/_• ; : ; .(•';'; '•*'.• \.(y:':y '~"\ . '^h^/^- ' -v - ' :

[ (i) ] (1) Commercial pesticide application technician.
An annual registration fee of $30 will be; charged: to
register a .commercial pesticide, application technician
with -the Ejepartment. The fee for a duplicate technician %

registration is $7:'1L/> •- "H ̂ "••/'^..': ;v '• ;•:•,•^:::'••.s-.^jvl.'.;.• f

_ v [ (ii) ] (2) Public pesticide application technician*.'An.
annual registration fee of $20 will be charged to Register -
a public pesticide application technician^.with^ the Depart-
ment. The fee for a duplicate technician regis^ation>is $7..

• (i) Product registration: The annual fee ta-register a
^st^de.'is-[.$135.J ;$2l5p.. ' ' ; ' : • . / : • ' ; . ; - . ; ^ : , , / • ."'/•" \'\

§ 128.10. Licensing requirements for,.% pesticide
dealer. ^ ' ^ - V . .-.''•'• ' ••' '. . ' • '

(a) A person may\ not purchase; or attempt to
purchase, a restricted use pesticide for resale or
distribution unless the person has a currents and
valid dealerlicense. /-'.''". ^ " ' . :;

(b) Each pesticide dealer shall, at all times, em-
ploy at least one licensed pesticide dealer manager.

(1) A licensed, pesticide dealer shall notify.the
Department in writing within 15 days of a. change
in its license informatiori including the employment
status of its licensed pesticide manager.
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(2) A licensed pesticide dealer shall return to the
Department within 15 days the voided pesticide
dealer manager's card of an employee. that is no
longer employed by the pesticide dealer. If the
pesticide dealer manager's card issued by the De-
partment is not, available, the pesticide dealer shall
notify the Department in writing within, 15 days of
the employee's terminationarid provide an explana-
tion of why the card is unavailable and the last
known home address for the individual. . . .

(c) A pesticide dealer may not distribute a re-
stricted use pesticide unless the receiver provides
proof of appropriate valid; certification or license
and proof of personal identification by presenting a
photo identification document issued by an agency
of the United States Government or affiliated juris-
diction (that is, state or territory), such as a driver
license, valid passport, military identification card,
or an immigration card; or at.leasttwo nonphoto

, identification documents one of which must be a
United States Grpvernment issued, document bear-
ing the person's signature, such as a Social Security
card. The other nonphoto identification documents
must identify the holder by/name and address. ,;
§ 128.11..Recordkeeping. v .-/' '•• . : ; : -.

(a). A pesticide dealer ( shall keep for. each [ sale ]
distribution of a ..restricted use pesticide a record con-
taining the foHqwing information:' : . .'/.'•• -

(2) TK$ brand name [and formulation] of the re-
stricted use pesticide [ that was purchased].

{3} The EPA registration number of the restricted *
use pesticidel '•;" '-'• ' ":. / ; ' •"'.; .; :. " ^:x '. .".. '"'" '.. .,

. (4) The amount of the restricted use -pesticide [ that .
was purchased,].; . ^ •. < : .

[ (4) ] (5) The date of the [purchase]^distribution.
(6) A signature and identification information of

the individual accepting delivery;
(b) A record required to be kept under this section shall

. be completed within 24 hours of the distribution in
written or printable form, maintained for at least 3

..years and shall be' made immediately available to the
Departmeiit upon request, or. immediately available 'to
medical pefsonriel in an emergency.,. ... ;, - ..
§ 128.12. Licensing of a pesticide dealer manager,

(a) The Department will issue a pesticide dealer
manager license to an applicant of 18 years of age
or older, • upon verification of .passing a written
competency examination and payment of the appro-
priate fee. Renewal of the dealer manager license
will be based on receipt by the Department of an
application accompanied by th£ appropriate fee.

(b) If a pesticide dealer manager fails to renew
his' license for." 1 or more years, the dealer shall
reestablish eligibility as described in § 128.13 (re-
lating to determination of competence).• .

(c) The license ;fpr a> pesticide dealer manager
will expire on December 31st of each year.
i (d) For currently, licensed pesticide dealer loca-
tions, the requirements for employment of a pesti-
cide : dealer manager will become effective

rRHi^^g Note: The blank refers to a date)

1; year from the effective date <>f adoption of
this proposed ralemaldng) (Editor's': Note: The
blank refers to a date). Initial examination fee will
be waived until ,___-. (Editor's Note: The blank
refers to a date 1 year from the effective date of
adoption of this proposed rulemaking.), The re-
quirements for a dealer manager will be immedi-
ately effective for pesticide dealer locations li-
censed on or after __i___l. (Editor's Note: The blank
xefers to the effective date of adoption of the
proposed rulemaking) • ; ... >. v •
§, 128.13. peterminatipn of competence.; J

•:. (a) At least one individual at, each pesticide
dealer location shall show competence in the stor-
age and distribute for restricted
pesticides. Competence Will be determined, on the
.basis of a written examination.' The examination
will include the.foUowing; y ....;;:. -v ^

'•''"'Hi):saiety.: •v.^./^'^A•"."-:'.'••• :^'/:K:: r^^;-:f^^.

v (2) Labeling and label comprehension. /
;i (3) Storage and security^ / : ,. .•".-...; r / '; :

» - : - . < 4 ) ^ i i l ; c o n t r o l . -^•^•-•/^^•- ••• : ; / : \ * r : . -. : ;••;/. .v. •.•

• (^)- I > ^ s p o r | ^ o n . ^ . ' ^ i V v ' ; / . . ; -.fV ; •';.;' ...... ?t;'.
:.

(6) Pes t ic ide disposal . : \ .M; ^̂  • X ^

: (7X Recognit ion; of pest ic ide po i son ing symptoms
a n d first a i d . " ••;: •• • : • • > = , ' . ' • • . = , • ' . ?'••• - '• :--'\ . • - . ' . ) ' : * . - : / '

(b) An application to take an examination shall
be vtiledL along with. the appropriate fee with the
Department at least 10-working <}ays iiribr to the
date of the examination. ^? V ':'"'::;.i

;.--i' • •.
(c) The examination will be proctored. Successful

completion of the examination will eiititle a person'
to hold a pesticide dealer managers license. An
pppbrtiinity will be provided to retake, an examinar
tion if a passing grade has not been achieved. "

(d) The applicant: shaU pro^de
proof of personal identification by presenting a
photo identification document issued by an agency
of the United States^Government or̂  a^^ated jurish
diction (that is, state or territory)^ such as a <driver
license; yalid passport, miHtarŷ  ideritificatibn card,
or an immigration card; or at least two nonphoto
identification documents one of which must be a
United States Government issued document bear-
ing the persons signature,̂  s^ch asi a Social Security
card. The other nonphoto identification documents
must identify the holder by name and addressr :

(e) A person may not use reference materials
during an examination ; unless approved by the
Department or its designated agents. T

(JO An application for a new jpesticide. dealer' man-
ager's license-will be accepted throughput the cal-

, endar year. A full year's license fee will be required
for a portion of a year, except that the Department
may issue' a license for an additional year when a
new application is filed during the last 2 months of
the license year. ' • ' • 7 ' ' •
' '-'._ •-.:..• PEST;MANAGEMENT CONSULiANtS. • •.: ' •
§ 128.24. Recordkeeping. r

(a) A pest, management consultant shall- keep for each
instance in. which he provides technical advice, supervi-
sion or aid or makbs a recainmendatibn to the user of.a
restricted use pesticide, the following information:. }.'•.• .
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(2) The braird name [ and formulation ] of the pesti-
cides recommended to be used. . . ,:..-, ) ..

; • * : .

PESTICIDE APPLICATION BUSE^SSES ;
§ 128.31. l icensing requirements.•V-v ••:•..••;. :V •

(c) A pesticide application business shall' prominently
display on every vehicle involved in the pesticide applica-
tion ,phase of its business the license number assigned by
the Department.5 The number [shall ] must be m figures
,at least 3' inches idgh and [ s h a l l ] be/located on both
sides of the venicle at a. readily n visible location in a
contrasting color. 7-7 •.., ;7,."•;..• 7 7 '. .. ' '."'... • /'•' ): /.'' :

(d) A licensed business shall notify the Department, in
writing within ,15 days of a change in information in. its
application for licensing, or if it is no • ionger engaged in
the application of pesticides." . • : v ; i "; A • •'':

. (1) A. licensed pesticide application business shall
return to the Department within 15 days the voided
applicator certification or registered technician
card ofjan employee that is no longer employed by
tne*-pesticide application business.' i - / • • -

(2) If the certification: or registered technician
card issued by the Department is not available, ihe
pesticide application business shall notify the De-
partment in \ m t i n g within \i5:^ys^of.^e:'(employT
ees termination and provide an explanation of why
the card i s unavailableand.^pvla^^^ibwii.' home
address for the individual. ',-; ' ' r'[':

.:. (e).A ,busine^s fiiai nieetsi. thê ;̂dej5nitioh. <pf a^coinmer-
cial appHcator .as defined in sectioii ,4(6X0) of the act (3
P. £>. '.f lll.?4(6)(GJ)) may not -appiy^a, ̂ pesticide wiijiout
haying; â  vMid -certified applicatpr /physically present at
the application; site unless all-"application personnel on
site are valid registered technicians^' ••: • "•'* • •; •.
, " (f) K iheappHc^ation aerial ap-
plications, the ••. applicant stall ^provide proof ôf

. compliance with the Federal Aviation Administra-
tion regulations as^ d e s c r i e d ^ ' 1 4 f̂e Part 137
(relating to agpnc^t^ Z
§ 128.32. Categories 6i h u ^ e s s Hcenses^ ^ ;

: -A.'commercial "or ^ubh^'b^mess shall i&entiry;in its
applica.iion those business .categories in which it̂^ desires
to. operate.. A business shall employ for .'each .business
category m which it makes a pestitide appHcWtipn-at least
one-applicator who is certified in a specific ^ applicator
category recbgnized under the general .business category
and shaH. limit its^applications >to those applicator catego-
ries in which it employs at least one certified applicator. -
The business categories, are listed in paragraplis' •(l)hi(10).
The applicator categories recognized under a particular
business category are listed under that business category.

(4) Category (iy-~Aquatic-Pest Coniroi. ^ ;: Y . . ,/_

'< 0 9 A q u a t i c P e s t C b n t r A t ; • ; ^ r l :]':':y.-}: :-:-\':i-L

- 24 Swimming Poolk'7* •; ^ j v I "- ••. i '';..

26 Sewer /Boot Control , =

(5). Category ^^^^i-ci^2iy Pest Cdntol.
10 EightH3f-Way and Weeds. • 7 v t : .-,

,• (6) Category (F)—^Industrial, Institutional, .Structural
a n d H e a l t h E e l a t e d . i - •:.•.;•••;.. >.. :'J: •/.;; ";.v :^-V-••: . .• . ;'.;.*';'•

" ll;Household and Health EeiatecL; :. / '/;, ''2';H ; • ;'

12 Wood Destroying Pests^ ^ • . / , : - '-Y ' ifi Ji , : / ; ..=

14 [ Industrial Weeds ] (B^selrvecl) :f :.}:^':;' •"".

15 PubHc Healtii Vertebrate Pest;Contrbi r) i : v ?• N

16 Public Health Invertebrate Pest C6ntrbT :^; ; V^

1 9 W o o d P r e s e r v a t i o i i / -.'.::
:'"-v•'"•.vl.; v f V ••.•'..•"';'.••'•'. . •

23 ]Parktpr: [school ] School P ^ ^ i # Q l > ^ L-v-= ̂

§ 12^3i3. Assi^iment of Work. "-^^^^^i | - i | - '1 ' !?; ' ••<

•' A pesticide application .•business'. vinay•.•Soivf permrt ] •
allow an individual, to make a pestiaSekpjili^^
applicator category in which; the ma^^

(a) The Department will consider^
ance from an. insurer or surety to bg evixjeffi&bf f̂inancial
responsibility if the insurer or, • s ^ e ^ 4 & £ ^ ^ ^ ^ A do
business under section [ 7 of the act/of ̂  !
196a (RL,: 1509, No/S3lY(4^^^\^^^^^f^

;as/the'^Surplus'Liiies; Insuran^JlAwljpS^ '
Insurance "Company^ Law'^of|^l&|^;^^jtfpft'S.'
§§ 991.1605), or otherwise ^eir^£4SJ^]t^^j^»^: Iâ ir"'.

. or the Insurance Department to ^ busmessin this
Commonwealth, if the following"Tco^|d^pn^!a5^me<i

deductible amount;:. dpesk âotCexceed :••(4) The mainTrmTn ._ , ___7,_^^r^^___,?:___,_.__
[ $1,000] $2,500 of the comfimea^
pesticide: appHcatiori business has no| | |affiBMv^

1 § 128.35,; H e c a r d l n w B ^ :

= . (a) A pesticide appHcaticm^business -"^^g^^^a^^^rj
appHcatioh pf apestici&arecord conta^^i^hSfflo^^
.mlormat̂ ion. ;,•.;•...:• ,,..•:".••. ;;-; . i ; \^^MM0^^ri^^M: :Y' ''

; -i(l) The date of appHca^ii.'Fo^ ..
reentry 'time, the date of appHcaSipS^I^
include the hour, complete^;-Fbt^bn
tions, such as swinttning _
record must includei stai^ aiifd; j
total amount ^ p e i t t ^ ^

N- time period. For eacn a d i ^ b ^ ^ ^ R e s

;\:. (4)"' ^ e - . E I ^ . ^ o d M t ; r e g ^

• •:l(4);]::(5> Theiot&ainl i^^ 7"^
pounds, ounce's, ganons^liSers,;

•-•« [ (5) I ; ( 6 ) ' ^ : 6 d i S ^ W ^ : .
>:' • testidde-us^; ^v^V^f ^ P S

• ; ; ; •r^6)j|7f;^t^ai^|iS
'7 cierjtif^ti^.; ac ^Idc^^oai^^
• 7 }whichever^ is:;/app^aLW^^j^|

fethe

the
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supervisingv..tiie;'---apjilicatioii;-V When- applicable -the
names ilofj npncei^bfie<^noiiregisterecl persons in-
volvedinJfche application, r : :; '.:- ^

; [ (7): The fiPA product re^strait ion number. ]
• - v : ' 7 ^ i V / - h : % v . * : ' \ . * * • ; . * ; • . * •."*"••• . ' • ' " • " ' . V -.

- * • ' : • ' i • • ' . * • • • ' • . ' • . " . • • • • . • ; • • • •

(c) Pesticide product and application infonnation
shall fce; made immediately available to medical
persqn^ei i i ianemergency. ^ '...[ f '..-. ..•••".•."•'':

(d) A pesticide application record m u s t be com-
pleted in wri t ten or printable form no later than 24
hours after the application date and made immedi-
ately available to the Department upon request.

^ 0 (c) ] (e) A record required to) be kept under this
'section'shall'be maintained-fe a t least' 3= years [ and

. shall be made iniinediately available tip the Depart-
: ment u p o n r e q u e s t or to medical personnel in an

einergen^y] . .^^ / ' ; • •. ,'.V v .'

§ 128.41.; Requirements fofc certification. '
•L (a) A! person is. deemed to be a'commercial or public
applicator and required to lie certified if one or more of
the following c r i t e r i a ' a w m ^ : ; ? " r . : i ^ ' - •„ v '

. (1) A person[-, whether or no t . he is a private
. applicator with respect to. some iises, ] who applies
dr.; siipervises the application^pfa-pesticide on an 'ease-
ment 'or on the. property or /premises of another!,
including an easement ] (other than his employer).
This includes the use of a pesticide exempted from
Federal registration under § 128.91 (relating to EPA
approval required). ; v.; : 5-

/ • * - = '

•-.; (b) The following are exceptions to. subsection
• ( a X 3 ) ( v i i i ) : : ; • • / : ' / ; i • / • ' • : • - : • , ' - V. • ••:••

(2) The use of general use pesticides [ by an owner or
resident.] in the care, and maintenance .of a swimming
pool at a private /smgle-family residence. • • V . = .

(3) ^ e use ^ pesticide by an
owner or emiiloyee in the care or maintenance of a
swimining pool lisedfsolely £s a therapeutic^ swini-
m i n g p o o l . • .''' •' '• •'•:' • • V - - . ' " •. ••• •'••'• ••"'• ' : / • . • • • "r

§ 128.42. Categories of cpmmercial and public ap-
; plicators. ;. :• ''.'. : : ' " ' ; • • : • • ' • ? ' * ' . . '"•';•':'/* " v r } \ - : - : :

A commercial or'public applicator applying or supervis-
ing the application'of a pesticide shall be certified in one
or more of the following applicator categories: •

• (10) -Right-of-way and iveeds^-The use of a pesticide to
maintain a public road, an.'electrical power Hne,- a
pipeHne, a railway right-of-way or a similar type of area
or to control vegetation around a structure, such as
an oil tank^ utiHty sub stations, ian industrial rail-
way siding, an airport, a parking lot, a fence or an
industrial building or for the control of an inyaLsivq
weed species in other areas.. . .

(11) Household and health related-^-The use of a pesti-
cide inj on or around a food handling. estabHshmeiit, a
human" or nbnagricultural animal dwelling, an institution
such as a school or hospital, an^industrial establishment,
a warehouse, a grain elevator and other types, of struc-

tures whether publict or, private. .The application' qf a : • '•
pesticide to protect a stored, processed or manufactured
product is also included. The use of a [ fumigant, except
where applied out-of-doors to a, rodent, burrow
winch dloes not/ lead into a dwelling^ or other struc-
ture, and except in the case of termite or other
structural pest control is included. The treatment
of an emergence crevice,•' an ant runway, or '»a
surface to .controt carpenter bees pi* the -surface,
application of a pesticide /to a wooden ; box,; furni-
tu re or lumber is inc luded] rodenticide or avicide
is permitted i n this category..Hie\Use of a pesticide /
in. outdoor per imeter t reatments id cbritrbr pests,
which may infest the structure, is included.;?-, \

(12): Wood destroying pests—The; us î of a pesticide to
control or prevent termites, powder.post beetles or other ,
wood destroying pests infesting a residence, school, hos-
pital, store, warehouse or other structures or structural
components, including wooden objects contained in4

or associated with the structure and [ an ] the area
adjacent to those structures. . ; :

 v. •',•-•, - î-

,(i4) t Industrial, weeds—The use of a pesticide to
control vegetation around a structure, such as. an
oil tank, an industrial railway siding, ail airport
runway, "a p o k i n g lot, a fence or ah industriial ,

' 'building.;' •' •"•'• •*•.' '•" ..'.'•. •••'•' -; .' . '•." '. . , ' - . • ' . - • . ' ! , . ' . .-••.

(15) ] Public health vertebrate pest contrpl--T
rnie use of

a pesticide to manage and. control a vertebrate pest such
as rodents or birds, affecting public health, r ';,,.:: •.

[ (16) ] .(15> Public health.invertebrate pest^control---
The, use-of a pesticide to manage and control an inverte-
brate pest affecting.public health: \ '; •• ; ••'.'-• ;•

'•-::I'-0L7);] \Xl6)/22e^z^^to^v'-jpest' icoTrfroî r-Ttifii" use : of a
pesticide to control an organism designated!'.by" the Com-,
monwealth or the Federal • government to be a ..pest
requiring regulatory restrictions'or contrpl .procedures to
protect man or the environment.- - '.'•", •}':'*•'. '' •• .

[ (18) ] (17) Demonstration andresearch pesfcqntrpl—-
The use of a pesticide to demonstrate, to the,public. :the:..
proper inethod-of application for a pesticide and the use-
of a pesticide in. research such as that undertaken by an
extension specialist,'.county agent or vocational agricul-1

t u r e teacher, ',' . ; , ' " . . • • • :;• . Z • • ' > • ! ' • ; , ' : ' • • , ' . '

[ (19) ] (18) Wood preservation—The use of A pesticide
in wood impregnation to control or. prevent fungi,' insects,
bacteria, marine borers and other wood destroying pests
and includes pole treating or restoration and the use of ;a '
fumigant for in-place treatment 6f utility poles.

,[ '(20), J (19). Commodity and; space fumigation^Ttie
use ;6f a" fumigant in or to a .jstructure, trailer, Tailcar,
onboard ;ship, or in any type of fumigation chamber, such
as under a,tarpaulin for the control of pests in stored or
in-transit commodities. .. .. •:. • . • .

[ (21) ] (20) Soil fumigation—-The application of a fu- .
migant to a soil environment, :

 :\\ • ; ;: ..

•••.'[ (22) ] (21) Interior plantseape—The use of a pesticide
to control plant pests when the soil or plant to be treated .
is located within an enclosed structure. , '

; ; [ (23) ] (22) Park or school pest control—The use. of a
pesticide in a campground or recreational area of a public
or private park or on school property. ;
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5572 PROPOSED RULEMAKING 1
[ (24) ] (23) Swimming pools—The use of a pesticide in

fhfl'rflrft g'ihH'TnaTn'tfiTi3''hftfi nf"piwvTTvmfrig1 pools • .

. . [.(25)] (24) Aerial applicator—The use of a pesticide
'applied by aircraft to any crop or land area..'Applicators
in this category' snail comply with § [ 128.83 ] 128.85
(relating to ornamental or turf application) when making

•. ornamental or turf applications, , -: .
. (25) Sewer root confrpl-r-The use of a pesticide to
control vegetative growth in public and private
sewage collection and distribution lines,*
§ 128.43. Deteradhatipn of competence. . . .

(a)' For. each of the' categories-i l isted] in § 128.42
(relating to' categories of commercial and public applica-
tors), competence in the use. and handling of pesticides
[ s h a l l ] will be determined! on the.basis jof a written .
examination. The examination will include the foUowing:

;-;. (1) Areas of knowledge tod/competerice set forth [ a t ]
in.sectimi^l'of tiie;act <J3 ^ S. § 111.3Ba). : •" (

(i) Identification of pests to be controlled and the-
. damages caused by the pests. . ; > .
: ̂  (ii) Th,e appropriate control measures to be used, t

Intruding pesticides. " : ,' . • •;
. (nl^The hazardsthat n%ay be involved in apply-
ing pesticides, to protect people and the environ-
ment. ''X •;•' '••'•"•••' .']-r ••• : :".'\ • ••'.' '•••"'''•'.•

; \ (iv) The proper use of Jpesticide application
equipment, including calibration and dosage calcu-
lations. T :\v.y ;':'': A / •"'; iV'-' '•''."''•- ":.:.' ?':' 'V'" •

(y) Protective clothing and. respiratory equip-
ment required during application and handling of

• • p e s t i c i d e s . ' "".' . \ : . : ...'• ./;;••-, ">.•.' :
 : .v.'•. / :•.••" '• • ; ;••' •"• • .

( y i ) G e n e r a l p r e c a u t i o n s t o b e ' f o U o ^ w e d i n c l e a n -
i n g flnd TnaiTitf l iTiiTig ftqiiipniftTit u s e d > ' ••'.. : ^

( (vii) TranspbHiation,-storage, security and dis-"
posal of jpesticides. V ;• •: : •

(viii) AppUcable Federal and State pesticide laws
and regulations. " • -V > .

• l : . ' : . ^ . ' - . : • ' • . . " ; V . - : - ' , * • : . * • : ' / ; * • l * • • • • ' * ' ; • • ; . . ' • • • • • • * ' ' . :

(c) An examination [ s h a l l ] will be proctored. . [A
person may use approved reference sources during
an examination. ] The applicant shall provide to the
proctjor proof of personal identification by present-
ing a photo. identification document, issued by an
agency of the United States Government or affili-
ated jurisdiction (that is, state or territory), such as
a driver license, valid passport, military identifica-
tion card, or an inimigratipn, card; or at least two
nonphoto identification documents brie of which
must be a United States Government issued docu-
ment bearing the persons signature, such as a
Social Security card. Tlie other nonphoto identifica-
tion documents must identify the holder b y n a m e
and address. OnJly ireference materials approved by
the Department may be used during the examina-

' tion. Successful completion of the core area and, success-
ful completion of part two of the examination in a specific
category will entitle a. person. to certification,: in that
category. A person-desiring certification for additional
categories ' will be ^ required to be' examined fof each
additional: category. An opportunity will be\ provided to
retake an examination when a "passing jgrade has not
been achieved. . ;: ^ •• , /— •. ;•'. V '.._./ •:•

' •: (d) If a;person successfully completes only one part of
the. two-part examination, successful completion of the
remaining part of the examination shall be obtained
within [ 180-calendar days ] 1 year from the- date the
initial part of the examination was successfully «con>

- pleted. : .•'• . . . : '
;, (e) An application to take ah- examination shall be filed
along with the appropriate fee with the 'Department
[ w i t h i n ] at least 10-working days prior to the date of
the: examination. : : • : . = • • ? • • . • " •

§ 128.44. EHgibiHty, '
(a) A person is eligible for certification upon reaching

18 years of age and folfilling the requirements under
§§ 128.41—128.43 (relating to requirements for certifica-
tion; categories of commercial and pulDliq. applicators; and
determination of competence). In addition to the require-
ments for a commercial applicator's certification, ah aerial
applicator shall have a current commercial; agricultural
aircraft operator's certificate issued by the Federal Avia-
tion Administration [ u n d e r ] or show evidence of
compliance with 14 GFR [ § 137il9(a) (relating to
certification requirements) ] Part 137 (relating to
agricultural aircraft Operations). ''. • ;

(b) TOiinn 12 months'of becoming eligible to be certi-
fied as;; a commercial applicator, a persbn shaU Me with
the Department an application for - certification: A person
who fails to N file an application within this 12-month
period ,will lose certification eligibility ^nd shall^ again
establish- eligibility in accordancê  with:§§ 128.41—128.43

•'.. An application for initial certification will• be''",accepted
.from an eligible person throughout the year. A certificate
[ s h a l l ] will expire on September.30 following the date
of application,. except that the Department may issue a
certificate for an additional :year when an appHcatipn is
initially filed during the last 2 months of the certification

. y e a r . ' • • . . : ' ' ; . - : ••'. . :••. •.; '•: • •• ; ' "•;. •;..; •'.;.' '" .' / . v , • •,

• ; . . \ : \ . , < • * ' N : * . : * . ' * . • ' • ' ' . ' ; * . : . v . • • . ' / ' " ' • . . • . ' • • "' •

V (e) If a person fails to complete deHnquent recertifica-
tion credits within .1 year &pm the triennial certification
expiration date or f^ls to renew certification for any
reason during fliat time period, the persbn is required
to [ m e e t ] reestablish^eligibility by meeting the

. reo^iirements of §§ ^128.3^12813 and l^S.^^relating^o
fees; determination of competence; and eligibility). '}.'•.
§ 128.45. Recertification.

(a) At intervals of 3 years, a. certified commercial or
public applicator shall provide, evidence of having received

- current update framing in technology .relating to pesti-
cides', in the specific categories in which [ h e ] the

• applicator is certified to maintain certification. Training
x will be dividecl. into core and category, specific areas as

follows: ..•• ~y :. :- , ; : '••;••

i
m

."•Mr.M

i

i
I

. (b) Eecertification credits will: be giveii on' the basis of
attendance at [meet ings] courses or other apprbpriate
trfli-ni-hg approved by the Department. Training will be
evaluated by the Department and assigned credits. A
jperson is required to meet the. credit requirements in the
"Pennsylvania State. Plan for Certification of Pesticide
Applicators/' This plan has been filed with and approved 1
.by the EPA in accordance witE [ the Federal Insecti- .f
cide,̂ ^̂  Fungicide;, and Bodenticide Act (7 IJ.S.CA. "
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,§§;a3^-136y JFTFRA)] Records of traiiiing wiU bevinain-
tained by the Department and a yearly statement will- be. *
sent to .each certified commercial or .public applicator
describing ' credits obtained ancL. credits due to • meet
recertification standards'.. . . . ; = : / • • ,' ;. V

(rj; Trai-hi-ng; will be approved based on the. following
criteria: . .' • •"••. ''•••'• " • •'-: / • • ' , . • ' V V ! " :

• • . . / • ; ! , . • . < . - . : • • . . . • • i ' - - - , ' . - . . " ' - * - - . ' , _ * * • ' " • * ' • • ' * . - ' • • ' : ; * • • • • • • • [ • ' . ' . ' • . ' ; - ' : . •
 ;

(3) Sponsors of recertification Gaining shall submit a
"written request for course approval to theDepartment's

•4. regional .office for the region in" which the meeting will be.
held. A request to approve out-pf-State training shall be
submitted to.the Department of Agriculture, Bureau 6f

; Plant Mdustryi [ Agronomic Services ] Health and
• Safety Division, 2301 North Cameron Street, Harrisburg,

. Pennsylvania 17110-9408. A request shall be submitted at
least 15 working .days prior to the training date. . " :

'' •. ' (4) A request for., Gaining ^ approval' [ shall ] meet
"N. mclude the.foHow /̂  \

• \ (i) The'' name; address and phone number of
contact person who is coordinating, the meeting' • •

the

• • * . : • v , / * - .

;. (iy)? A"'listing of the { speakers,] trainers, subject
matter and time allotted to each subjecfcy;

., (v) The trainer has at least 3 years experience as
a certified applicator in the appropriate category
or has submitted documentation of other qualifica-
tions to serve as. a trainer^ siich as educational
background.V. 'V^':'" V ; :^v^r^; f 5iv^ ' :> : - ; •'• :' • ̂ *V-::::'

\ I (v) ] (vi) A, staiiement of^"whether-^e-.meeting'..is-
•opened-to the public and if.there:is^ a.charge to attend.-

1 (9) Falsification by a pesticide business or other
course sponsor of information recjuired under.this subsec-
tion may result in :a warning, a fiiie, suspension and,
the .withdrawal of course [approval] ajpprovals as set
forth.in; this section. : ' .;• :' ': •;!: '••"•if.'",'.' :. ;'v.;

1 -

;.(10) A person":may not falsify attendance ibr that
-of v another, person's attendance at a, recertificatibn
meeting./Falsification of attendance at a recertifica-
tion course by a person may resultin a warning; a
fine oir suspension or revocation of the applicator's
certification and require recertification as required
in §§128.3 and 128.61 (relating to fees; determina-
tion of competence). V > . • • ; . . r

.;": • rasii^^ .
§. 128.51. Training program. . . > . . . ; ^ s

(a) A1 pesticide application technician shall obtain in-
struction in, and possess-adequate knowledge of,; the
proper use and handling of: pesticides. Thp training
program [ shall ] must.include: , •. ;. '••••/

(; ..' •' :-^'•, ^

(1) Those areas of kaowledge described in section 16.2
of the act (3 R S, §; 111.36b). .; . .7,';";/...' ; . :;:);\ : . •
',: (i) identificatipn- of pests relative to job responsi-
l a i l i t y . •• ' ' /' S\'" '• \'/'.; .- '• ' ' ' .::'^; V : • •.

(ii) The proper use of pesticides and use of appli-
cation equipment, including calibration and main-

' tenance equipment used on the job. •. • ^

(iii) Protective^clothing and respiratory equip-
ment required during the application and handling
o f p e s t i c i d e s . , ••"';;',:'•,. '••••'::\^. • • : ' i : . , < - v / " . / • • • / : . ? • • • : \ - - - )
( (iv) Transportation, and ' disposal "of; pesticides

used in and around the workplace.: ? .• • :-:':j.r •'•••'
(v) Applicable State arid Federal regulations as

they affect thê  work assignments. :: (
 :y

* •:-.
•§-;i28.52. R e g i s t r a t i o n ; :; ::^\M-^?•• :V'; ; ' ^: '•:':)•' • ;

.".••; (a) A .-business • sh.all.submit" to the. peparjtoenif' [ by-
first; class mail, ^postage prepaid, on a form pro-
vided by the Department, ] a/list, of, persons it intends
to register as technicians. The postmarked date, or date
of receipt will indicate the beginning of a. training period
to consist of at least 30 calendar days of training. .' • . ..

.•*.:•
(g) A technician shall be 16 years of ;a^e or older

years of age at the time of application for registra-
t i o n . : ;•;;•;• ; ; r . ^ . ; . / - ; > . ;

 ;
: " ; ; ; , ; j , .•• ,•; .; \-:^:';f V ^ : : , \ : - v . ' .

§ 128.53, Recordkeeping. v M- ; {V ; - k

(b) The pesticide application business shall keep
as part of its recoirds proof of personal identifica-
tion by. retaining copies of a photo identification
document issued by an agency of the United States;

^Gbvernn\ent or affiliated jurisdiction! (that̂  is, state
or territory),.. such as a driyer license, valid pass- :
port, niilitary^identificatibn card, or aii; immigra-
tion card; or at least two nonphdto identification

. documents one of which must be a United Siates .
(^vernment' issued., document bearing the persons

. signature, such as a Social̂ ^̂  Security card! Tlie other •
nonphoto identification documents must identify
the holder by name and address. ,; • :•
... (c). A record' required to be. kept under/ this section V

. shall-be maintained for/at' least 3 years and completed
in, written or printable form no later t^an 2-Oiburs
after, the training and shall be. made immediately ,,
available to the Department upon request. • •.

PIU^AITIAPI^
§ 128.61. Determination of competence.

.. (a). Competency in the use and'handling of restricted
use pesticides by a private appHcator wffl
on tie basis of k proctored written examination. The.
examination will include the following: . ;

(1) Areas of knowledge, described [at ] in seciipn 17.2
/ o f ^ e a c U 3 R S . ; § ; n i . 3 . 7 b X '-''[ / .":'[']':;' "\'.-/ . '..-•

(1) Label ing and label comprehension.

•\ (ii) Safety a n d heal th . ...-v>•:.-•:'•. •;•"••.!•• r

(iii) Environmental protect ion. . ; ;

• '• ( i v ) - P e s t s . • •:•'' .• .' ". '•., ": •••• • ; • . ; ; ' - • ..: . - f" : , . ." . - ; • • -

',• (y) Pesticidesrf V : i - : ." .,:•''': ••••' ' ':- '

(vi) Integrated pest management. . , : .:
; (vii) Equipment. . V\ : : . .,. - - ,

• (viii) Application techniques and technology. •
(ix) Laws and regulations. ' \ .
(2) Transportation, storage, security and disposal.

..•* •* *.
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(c) Only reference materials approved by the De-
partment may be used during the examination.

(d) The applicant shall provide to the proctor
proof of personal identification by presenting a
photo identification document issued by. an agency
of the United StatesGovernment or affiliated juris-
diction (that is, state or territory), such as a driver v
license,, valid passport, military identification card,
or an immigrationcard; or at least two nonphoto
identification documents one of which must be a
United States Government issued document bear-
ing the persons signature, such as a Social Security,
card. The other nonphoto identification documents
must identify the holder by name and address.

§ i2^.<32. E u ^ m t y . ; v ;;•:/ • ; ' W • ' .. • -:-,\!

. (a) A pr ivate . a p p l i q a t o r w i H . b e eh'gM
upon reaching 16 years of age or older and fulfilling
the requirements of § 128.6i (relating to determination of

. competence) and subsection, (b). ; •••" >s.• ••- ••.;•.' .-.'•

(b) Within 1 year of| fulfilling the requirements of
§ 128.61, a private'applicator shall .file with the Depart-

" inent; an application for a permit • accompanied by the
appropriate fee. A person who'fails, to. file within this 1
year period shall again establish, eligibility under

• ' • " . • :' V
:

" ' • • • • / • • • • • • ' -
:
 * • • • • * / ' • ' • * i - ' . ' *

v / f
- ' ' * . ' • • " • • / •'•

 - ;
 j ; '

(d) A private applicator, with an expired permit
may not inake an application of a restricted use ^
pesticide (unless the individual is working under
the direct supervision of a certified:applicator). :

§ 128.63. Recer^cat ibn, ; !/
. (a) At intervals of 3 years, a: private applicator shall

have accumulated credits as-a result' of having received
update training approved by.t&e Department in technol-
ogy relating to the proper and safe use of pesticides to
continue as a permitted jpriyate pesticide applicator.
Traiiiing will be divided into core and category specific
areas as specified in § 128.45(a)/(relating to recertifica- .
t i o h ) . : • / ; ; : : • • . . • ; • - > . "• :'•'•' '"" • ;>""'" "*•:; -1.-. , . • ' - ' . . ' r - . , '" v ' •'

f t ) C o r e . ;';.": "•. \ f . l V - > ; , *'<•;• •/' .>> • • , ."';, "

(1) Safety and health. V ;• •
(ii)' Labeling and label comprehension. - .. .
(iii) EnvttOnmental protection. ' V 1
(iv) Equipment use, calibration and dosage calcu-

lations. - - '.•:' "'• ' ', •'• • [---'yM' ;. ;•••• ';•••• •"•".
(y) P r o t e c t i v e c l o t h i n g a n d resp ira tor e q u i p m e n t ,
(yi) G lean ing a n d m a i n t a i n i n g e q u i p m e n t . . '.
(vii) Transpor ta t ion , s t o r a g e , s ecur i ty a n d d i s -

p o s a l . .;;'"-;_'••'••.• ;'v"-r-.-- :: -.;''."."••.. .';f •*:-'. •••." *': >;-
(vii i) App l i cab le S ta te a n d F e d e r a l l a w s . ~ -
(2) Category specifics ; ^ ''*••' :

(i) Identification of pests.
, (ii) Appropriate control measures.

(iii) Integrated pest management. . i . :

. (b) Eecertification"credits will be given oil the basis of
attendance at7 meetings or other appropriate training

:. approved by the Department. Training will be evaluated
by the Department and assigned : credits: A person is
required to meet the credit requirenients in the .Pennsyl-
vania State Plan for Certification of Pesticide Applicators.
This plan has; been, fifed with and approved by the EPA

under [ the Federal Insecticide, Fungicide, and
Rodenticide Act (7 U.S.C.A. §§ 136—136y) ] FIFRA.
Eecords of training will be maintained- by the Department
and a yearly statement, will be sent to each private

: applicator describing credits obtained and credits due to
meet recertification standards. Training will, be approved
ats described under § 12iB.45(c).. s ' V

(c) If a private applicator fails to renew his permit by
the date of expiration, renewal requires the following:

(2) Gompletion of the examination, requirements as
described in §§ 128.3, 128.61 and 128.62 (relating to fees;

.. determination of competence; and eligibility).by'.the appli-*
. cator if the due recertification credits are not completed

within 1 year from the expiration date of the. permit or
the permit is eisqpired for more than 1 year; for any
r e a s o n . ' . v - - ..',;'. . . / v - V : ' . • • ' • • : " • ' '-•'.•' . : . - . . V . •...•,"• ' • • • - . . . ' : - ' : - : f ' \ : ' ; - . ''

(d) Falsification by a pesticide business! or other;
course sponsor of information required under this
section may result in a warning, fine and suspen-
sion or the withdrawal of course approvals as set
forth in § 128,45 and this section. . . \; v

(e) A person may not falsify attendance or that of
another person's attendance at a recertification
meeting. Falsification of attendance at a recertifica-
tion course by. a person may result in a warning,'
fine or suspension or revocation of the applicator's
certification and require recertification as required .
in§ 128.61,; ••>:'-::-.--' •; '; — ' - ' ' y ^ • h y ' ;• : '
§ 128.64. Fumigation biy a private applica%br.̂ ^ : ^ .

.p (a) A private applicator shall hold a permit in the
proper fumigation category in order to purchase or
attempt to purchase or use a restricted use finni-
gaht product. \ '-..' '•

(b) In addition.to the requirements in § 128.61 (relat-
ing to determination of competence), a private applicator

.using [ structural, ] commodity and space, or soH fumi-
gants shall demonstrate; competence. in ike proper and
safe use. of these pesticides. Competency shaU be cjemqn-;
siarated by ; passing a. prbctored . written examination
specifically relating to each type of fiimigant the applica-.
tor intends to use. Only reference materials approved
by the Department may be used during the exami-
nation. The applicant shall provide to the proctor
proof of personal identification by presenting a
photo identification document issued by an agency
of the Unitea States Government or affiliated juris-
diction (that is, state or territory), such as a driver
license, valid passport, military^identification card,
or an immigration card; or at least two nonphoto.
identification documents..one,of which\^tot .be a
United States Government issued document bear-
ing the persons signature, such as a Social Security
card. The other nonphoto identification documents
must identify l i e holder by name and address.

[ (b) ] (c) A special permit will be issued, relating to
fumigation1, and will be valid for a 3-year period. A fee .
will not be charged for this special permit. A special
permit will not be issued for the use of a ftuiaigant unless
the applicant has a private applicator's permit.^ : \ . <

-[ (c) ] (dj Recertificatiori requirements shall be met
through attendance at approved meetings and [ shall ] '
consist; of at least two credits of category specific educa-
tion relatingi-to the^^appropriate area of fjimigation in
which the applicator is certified. The crests-obtained by

':3

.i
.-Mi
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V-.-

a '.private applicator to meet, the- requirements of this
'••' subsection may also be used to meet the requirements of

.,-• /§ 128.63 (relating to re^ertificationX r. ••;• "• ••: - : v
; § 128.65. RecordOkeeping. V

(a) A.private applicator shall feeep for each;application
of. a restricted use pesticide a record: containing thi
foUowing niforination: ...>'" • - *:. ^ ;
. (1). The date of application. For a restricted use
pesticide requiring a reentry time, the date of application

: •[ shall ] must include the hour completed... '. •;•'•';
' • • [ . ; - • . ; . . •'•'"•__ i '.- "'.. • * . . . . ' . * . ' . ' ; " * . ; *'• ;• ' • ; * / ' : i • : . ' •" / ;

(3) The size.of. the area treated. : • • • .: >

, ; [ ( ? ) . ] (4) The; brand name [ a n d foimulation] of
; ; every r e s t r i c t e d ^ •

(5) The EPA product registration number. •••

[ (4) J (6). The total amount of. every restricted use
pesticide used in pounds, ounces,gallons,Miters, ap-
plied to a treated area.

. .•'•••'.,- [ (5) ] (7) The dosage or rate of application, of every
restricted use pesticide used. ^ v . . ^

I (6) ] (8)-. The names and [, when applicable, ] the
\ permit or certification numbers of the, persons making
. .. or supervising the application: When applicable, the

names qf the honcertified applicators, acting, under
the direct supervision of the private applicator,

shall be recorded... • . , • . ..•

[ (7) TheEPA product registration number. '

(8) The size of theareatreated. J^ V
. : (b) A record, required to be kept-under this section-shall

. be maintained for at least 3 years ; [ and shall be made
immediately available to the! Department upon re-
qiiest or immediately available to medical person-
nel in an emergency J. :••. ]• '"> '"•'"••'.•

' '\. (c) Pesticide product and application information
/shall be made immediately available to medical
: personnel in an emergency. •''• ;

• (d) A restricted use pesticide application record
shall be completed in written or printable form no
later than 24 hours after the application date and
made immediately available to the Department

• upon,request. ••• '"'. ;v :'..':•.•"'• ; . '" . •: .' ' •• . .
V B E C ^ . .• ';:. .'..•','. •

§•'128.71. General.
• A person who is not a resident of this Commonwealth,

but who has a vaHd Kcense/certificate^ .or permit from
.. another state, may obtain an. appropriate Pennsylvania

license, certificate or permit if the state, in, which [ h e ]
the person is licensed has a reciprocal agreement with
the .Commonwealth under section 22 of the act (3 P. &
§-111.42). A license, certificate or permit [ shall ] wiU.be

. issued under this section only .for the initial period of
issuance for that eligible category. • ;

§ 128.72. Procedure; /_

A person desiring a license-under § 128.71- (relating to
general) shall submit to the Department a properly
completed application, the appropriate fee and evidence of
financial responsibility as required along with a -copy of
the/person's current license, certificate or permit, proof

. of having reached 18 years of age, out-of-State

residency and proof of personal identification by
presenting a photo identification document issued
by an agency of the United States Government or
affiliated jurisdiction (that is, state or territory),
such as a driver license, valid passport, military-
identification card or an immigration card; or at
least two nonphoto identification documents one of
which must be a United States Government issued :
document bearing the persons signature, such as a
Social Security, card. The other nonphoto identifica-
tion documents[mustidentify the holder by name

/and address. :7" v. ;7" , • • ' " '.'. •• ".'.'• ""\':" ;: •'' . ., .". ".' V . •

Subchapter C. PRIOR NOTIFIGAHON
§ 128.81, Right-of-way application. \
• • - . . • • ' • - - . . : * . * • * " • . ' . / * • • " • " * * • " • - . • " • • " ' • . - • ' " * • • • • "

: (b) Alternative form of-notification, . In'. lieu .of the :
. notification requirements described in .subsectioii (a), an

applicator may give prior notification, [orally or by
certifiedi mail to every ] by constructive notification
to a person residing in' [ a ] every dwelling unit on land
contiguous to the restricted use pesticide.application site.
[ This subsection does not apply to an aerial appli-
cation of a restricted use pesticide. ] "•*•;••'::

(c) Additional information. -: ; ' , "
. (1) At least 7 days; prior to the proposed application

date, a person residing in a dweUing1 on land contiguous
to the application site may request additional information
from the [ person designated to receive requests for
additional information ] pesticide application busi-
ness. Upon the /request, the [ applicator ] pesticide
application business sliall make constructive notifi-
cation and provide the" following additional iiiformatibn
at least 12 hours prior to the. time of appliqation: i

• • • • • • . . • ' • • ; • . - • • " ' * ' • • • . * ' ' " , * • • ' * • • • • ' - . * • . / • . ; ' . • • • • • ' . • ' ; / 1 :

(2) Upon written request the [ designated person ]
pesticide application business shall, within 10 d§ys of
receiving a request under this subsection,, provide a cSpy
of the label for every restricted use pesticide used or to
b e u s e c L . - . • . • . . . - . ' ••-• •. : •••.• • • . - . . ; . . - • .-••: • . . " , ; • • ' , • • • .

§128.82. Nonagricultural specific site application.
. ;'• (a) Prior notification required. A commercial/public ap-
plicator may not make a specific site? application of a
restricted use pesticide without first giving prior notifica-
tion [ orally or by certified mail to every] by
constructive notification to a person residing in [ a ]
e v e r y d w e l l i n g u n i t , o n l a i i d c o n t i g u o u s t o t h e a p p l i c a -
tion s i t e . ....:• . . . ' v. ;'.'; ;••.'•••"••. .•/• ". •'.-.'•,'

flb) A d d i t i o n a l i n f o r m a t i o n . ' . . . . '

. (1) [ Upon request made by a person entitled to
notice at ] At least 7 days prior to .the proposed applica-
tion date [ t o the person designated to receive re-
quests- for additional information, the applicator
shall ] , a person residing in a dwelling on land
contiguous to the application site may request
additional information from the pesticide applica-
tion business. Upon the request, the pesticide appli-
cation business shall make constructive notification
and provide the following additional information at least !

12 hours prior to the time of application.. .
' • ; • ' . . • ' . • ' • . - ' . ' • • - . • • * . - . , . * . * . . ' : & . * ! ; • : . - . . • .
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(2) Upon writ ten request the [ designated person 1
pesticide application business , shall within 10 days of.
receiving a request under this subsection provide a copy
of the label for every restricted use pesticide u s e d or to-1

.fce-tise£ .!•• ' •-•: • -:f-' y." ^ >•• r
: ••/ :• '"'. "".'. •-.;>, v:-'V;. .

•; (c) ExGepticms.^The\following types of application do not
• require prior iiotification: . • V ^ J-;'.: • , ' . ' : . \: V

' (4) An appiication of a restr icted use pest ic ide
thait is injected into trees or utility poles. '. . :.

§•".128:83, [ Ornamental or turf application ] (Re--
••" served). • ' " ' ' ' r ' . . ' . . . •'•;.-.:•'"•" . ' • - • : . " .. ' . " . ' . . V ' , • . ; • ' • ; • .

[ (a) Notification. V •'•';;•;
. (1). A pesticide business -that meets, the defini-

tions of category 06 .(ornamental and shade trees) •",
or 07 (Jawn and turf) of § 12&42 (relatiiig to catego-
ries of commercial and public applicators) regard-
ing general use pesticides, shall at least' 12 hours •_
prior to-the, time of application provide ey^ry
person residingin;a",dwelling on land.contiguous .to
the application site with the following information:

w (i) The proposed date and time of application,
(ii) The brand name of every pesticide to be

applied including the EPA registration number.
(2) ;Within 10 days of receiving a request , the

pesticide application business shall provide a copy
of the label for every pesticictetb be used, . • .

. (b) Exceptions.—-A. person;, is not entitled to notifi-
cation under- subsection (a) unless the ..person
makes a v^tteWreques^
proposed date..of application. ^ .'•;;..;.; ; v U.- \ V

(c) Premises shdHng mutual border. The request
described in subsection; (b) shall list by street
address* premises which share a mutual border
with the premises owned by the person making the
•request.] " V •"• • . • ' • ' : O '•• y . - V . ' ; • ; • • ' - , • ' "; ' r •'•:•'••" .'",.

§ 128.83a. Agricul^ •
(a)Prior notification required., A commercial/

.public applicator may not apply*-a restricted use
pesticide for an agricultural purpose without first
giving pirior notification in the ~ form of a notice
published in two newspapers, of general circulation
i n t h e a ^ c t e d s u ^ a > v v; > •; •;.•:'••;. •'••••'•' .. •• • v ; - ^ ;'•••',

i(b) Additional information: - ! •'/' •;"' ' : .
(1) At least 7 days prior to the proposed applica-

tion date,;a person^ residing ill a dwelling on land
contiguous to thes restricted use, pesticide applica-
tion, site may request additional information from v

the. pesticide;: application business.: Upon the re-
quest, tiie pesticide application^business shall make
constructive^ riotificatiori at least 12 hours prior to
the • time of application, and provide the following
additional inforniation: ^ ,;.', . \ .== > ; . - .

T (i) The proposed dkte and time of application.
(ii) ^ebrand natoe of eye^^r^

cidê  to tie applied inclu<iin^ the EPA registration
• ' n u m b e r . : !;;v . •.••'" '•'::'':-\:'.- \". '' . - V *%;v •"••'. '.'"' .'• •;'!:.' = ^ / • . . • ' ? . ; • *•

(in) The business name^ address, and phone num-
•• h e r , . ^ - . - ^ v V : ^ : ;•;• ! v v . . . . . : -": A / \ : p - V ; ; . : : / - , :.-; . . . ; ' , •/•:•;;.''••./ \ . .

(2) The person making â  repfiiesi underMfliis sub-
sectipn shall1 identify in the request the name and ;,

address of every person operating agricultural land
1 which shares a common border with property re-

sided on by the personmaking the request. .

(3) Upon written request, the pesticide applica-
tion business shall, within 10 days, of receiving a
request under this subsection, provide a copy of the
label for every restricted use pesticide used or to

• b e u s e d . • • . • ; .. ^ •_. ••' ' . ' • \ : . . >";• '* - ' - v • / .'* • •

. (c) Alternate forms of notification. ;, .:' ; •
(1) In lieu: of requirements in subsection (a) a

pesticide application business may give construc-
, tive notificatioh to a person residing- in i every
dwelling unit on land contiguous to the restricted
use pesticide application site at least 18 hours prior
to the time of application. The? pesticide applicatioh
business shall provide the proposed date arid loca-
tion of the application, the brand name of every,
restricted use pesticide to be applied including the
EPA registration inimber and the business name,
address and phone number..' ! ;.: . ';•.

x <2) In lieu of requirements in subsection (a); an
applicator * may post placards , at usual points of
entry to th^ application site and at the borders
with adjoining properties owners at least 18 hours
p̂ or'̂ p̂ 'tfilB̂ tvbaLeVbf application. This placard-must
remain posted until' the^conclusion of any re-
>tricted reeriiry I ^ e listed.on the pesticide label.
The placards? must lie at least: g 1/2 inches by 11

(inchesr in size and be printed with; the following
; Vdrds; ^Public Notiice of. Pesticide Appiicatibn" and

contain the pesticide application business's name,
address, phone number arid the brand name of
every restricted use pesticide to be applied^includ-
ing the EPA regisjteatiori riuniber^ .

r(dy Except of a restricted use
pesticide; does not require prior, notification where
applied 'directly belp^ the, soil swface* except
where a well or spring is locatedM within 25 feet, of .
the appHcation site or a soil fiimigant is iised.

§ i2$,84V.^o .'.area-wide application.
• • . • • • . , • • • ' • • . . - : ' « • . • * " * : . ' - ' : . * - " * : . " • * • • • • * • • • • : . * ; - * ' • - • • ' • • • • . ' • / . • • • " / . - ' • . • • : ' . - '

, (1) Xt-Teast '7 %ys prior to the proppsed- application
' vdatê ;:a-"pCTsm feffl^g. in a.duelling on land contiguous",

to the application site majr• .request", additional information
•from' [ a person designated to receive requests, for .
additional infornaation ] the pesticide application
business/.Upon the-request, the [ ajpplicator] pesti-
cide .appiicatiori business shall make constructive
notification• ;arid provide the .following Infonnation at
least 12 hoiirs prior -to ihe tinae of applicatioh. "

• • • ' . " • • ' : . • ' • ' ^ : • ' \ . . . ' • ' • \ \ . . : . , • ' . ' • . • • ' • ' ' • ' • ' • " . ; • ' - ' • . . • • • ' . • ;

(iii) The busitiess^ name, address and̂  phone num-
ber. ;••.;; '^.f.-V]ly y^ii-- \ , -:..-'";:;:~;--".. 7 '. •, .7'

(2) [ Within] Upon wiitten request, thepesticide
application business shall within 10 days of receiving
a request under this subsection, [the designated per-
son shall ] provide- a copy of the label.for every restricted

^uEepe^tidde^used orjto be used. \ r : ' *. ;/ ••'•

§ 128.85. [ Agricultural application ] (Reserved).

['(a) Prior ratification required. A commercial/
public applicator m a y fnoi apply, 'a restricted use
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pesticide for an agricultural purpose without first
.giving prior notification in the form of a notice
published in two newspapers of general circulation
in the affected area. : r

. (b) Additional information*

(1) At least 7 days prior to the proposed applica-
tion date, a person residing in a dwelling on land
contiguous to the restricted use pesticide, applica-
tion site may request additional information from., a
person designated to receive requests for 'addi-
tional information. Upon the request,'the applicator
shall at least 12 hqurs prior to the time, of applica-
tion, provide the following additional information:

(i) The proposed date and time of. application.

(ii) The brand name of every restricted use pesti-
cide to be applied including the EPA registration
n u m b e r . ' ' -;- ' '• ' . \'.-'\\ '•'.-. ".. ".'*-. •• "-• • • •:• ':

,.."••. (2) Within iO days of receiving a request under
this subsection, the designated person shall provide
SL copy, of the label for every restricted use pesticide
t o b e u s e d . . " ' '• \--" •'••" . •..'•»;,"•'•.." %'.; " ':" , • •-..'" ••-\ V

(3); The person making a request under this sub-
section shall identify in his request the name and
address of every person operating agricultural land
which shares - a common border with property
owned by the person making the request.

\ (c) Use of placards. In lieu of requirements con-
tained in subsections (a) and (b), an applicator, may
give prior notification orally or by certified mail to
every. person, residing in a dwelling on land con-
tiguous to the restricted use pesticide application
site or may post placards around the application
site at least 18 hours prior to the tiine of applica-
tion. If the applicator uses placards, the placards
shall contain the information required by this sec-
tion for prior notification. /

(d) Exceptions. An. application of a restricted use
pesticide does not require prior notification where
applied directly below the soil surface, except
where a well or spring is located within 25 feet of
the application site or a soil fumigant is used. ]

§ 128.85a. Ornamental or turf application notifica-
tion. .,.."' '-.."• •...•'' . ' . . .• ,•''-. . - . ' ; • :'. '•,'• . . ; ' . •

Justification. ' V
(1) A person shall submit a written request for

notification of lawn, turf, ornamental, or shade tree
pesticide applications, applicator categories 06 or
07 as described in § 128.42 (relating to categories of
commercial and public applicators) to the pesticide
application business for notification of pesticide
applications by that business. .

(1) This written request for notification is limited
to and must list by owners name and street address
of the premises sharing a mutual border with the
residence of the person making the request.

(ii) The notification requirement becomes effec-
tive 7 days following receipt of the request by the

. pesticide application business.

(2) Upon receiving a written request at least 7
days prior to the application date, a pesticide
business making lawn, turf, ornamental or shade
tree applications shall make constructive notifica-

tion of applications on contiguous lands at least 12
hours prior to the application providing the fpllow-

. ing information: -. :• : / ' • .'• -.* <•
(i) The proposed date and time of application.
(ii) The brand name of every pesticide to be

applied including the EPA registration number. '
(iii) The business name, address and phone num-

ber. ^ •/•. •••; v- /•. ••• .-:••• .' • .T-V
(3) K specifically requested in writing, the pesti-

cide application business shall; within 10 days of
receiving a request provide a copy of the labels for
every pesticide used ôr to be used. •• , ,

(b) Expiration of request* A request for notifica-
tion made under this subchapter shall expire on
December 31 in the year in which it is made.

(c) Records. The pesticide application business
shall keep records of all requests for notification,
and records of notifications made for 3 years;

(d) Exceptions. An application of a pesticide to a
• t r e e b y m e a n s o f i n j e c t i o n i s n o t s u b j e c t t o n o t i f i c a -

t i o n . •'•••. ••••• .',;;••••' •/.'':;•'• '.- ; . - \ . : ' "'• . '*';' • • • . • • ' .'.'••

§ 128,86. [ Constructive notification ] (Reserved).

[ A person shall be deemed to have received
notification under this subchapter if an adult resid-
ing in the same dwelling is so notified. ] ;

§ 127.87. [ Prior notification by certified mail ] (Re-
served). , r.,' ";.'• ••.."•• ' '"• ;• ._•:'; ;>-' ".. V " • ," •

[ i f this subchapter authorizes an applicator to
give prior notification by certified mail, the prior
notification shall be effectiveoipon receipt.''] . . ",
§ 128.88. Recbrdkeeping for prioi* notification. .

(a) The [applicator] pesticide application busi-
ness shall keep, for each occasion in which prior notifica-
tion is required, a record containing the following infor-
mation: •. ; • . • ••••-• •_••' •',.. >^ni i ••• •

• • • • , \ . • ; • . * • • • ' * . ' * : . " * - \ ' . \ ' * • . ' • ' • ' ; • • • " • • • ' / • ' .

' (4) A copy of correspondence relating to prior notifica-
tion or additional information.

(b) A record required to be kept under .this section shall
be completed in written or printable form no later
than 24 hours after the application date, maintained
for at least 3 years and shall be made immediately
available to the Department upon request. : . . . '

Subchapter D. REGISTRATION OF PJESTICmES

§ 128.91. EPA [ registration ] approval required.

[ Only a pesticide with an approved JEPA registra-
tion will be accepted for registration by the Depart-
ment. ] '• "•;..•'•*•'•• ...'•• ' - ••..•'•'; '.. ;' '•'."•';••. :

(a) Only pesticides which have been approved by
EPA for registration under section 3 of FIFRA (7
U;S.C^A. § 136a) or are permitted to be distributed
under a Federal exemption under section 18 or
25(b): of FIFRA (7 U.S.C^. § 136p arid 136w(o)may
be registered by the State.

(b) State registration of products solij only under
an emergency exemption approved under section
18 of FIFRA will remain in effect only for the
period specified by the EPA in granting approval of
an exemption, and will require the registrant to
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provide to the State' all information required under
40 CFR 166.32 (relating to reporting and
recordkeeping requirements for specific, quaran-
tine and public health exemptions).

(c) Pesticide registration is required for all pesti-
cides exempted from regulation under FIFRA under
40 CFR 152.25(f) (relating to exemptions for pesti-
cides of a character not requiring FIFRA regula-
tion), State registration of products under this
exemption will be permitted only wjben the product
labeling, cbinposition, efficacy and risks are consis-
tent with the terms for Federal exemption. ^

Subchapter E. MISCEli^ySTEOUS
§ 128.101. Reporting of pesticide significant acci-

dents or incidents.; « ^ ? v
• ' • , . • > " • " ' • " ' • r : v - i . ' * ' • " ; ; • * . \ * ' • • * ' • ' • • • • ' • ' " ' • . • • : . : ~ : " . " ' . ; v ; " ' ' • : ; ' - V - ' . - '

, (b) [An applicatdr, a pesticide application techni-
cian or another person ] A person after becoming
aware of a significant pesticide accident or incident
or who ..has ̂ knowledge of a significant pesticide accident
or incident shall iinmediately report it to the De^aj-t-
m e n t . • "', " '.. • ' , -' •'.. . - - ^ ••• •';...- i.' [ r ; ' / •- '"•'• ' • ; C ) \ V • •.

. (c) As used in this section, the term "significant "pesti- :

cide accident or incident'' means an accident or incident:

involving a (pesticide, which [creates a danger to hu-
man beings or results in damage to plant or animal
life ] requires a person to obtain medical treatment,
results' in illness requiring veterinary treatment of
any wild or domestic animal, results in the unin-
tended death, of a human or animal, pollutes the
waters, of this Commonwealth, or causes damage
which results in an economic loss 'of plants, organr
isms, structures or stored coinmodities. <.'••"•.'

(d) Regulated person whofol lowing a pesticide
application becomes aware of an unexpected ad-
verse effect resulting from the pesticide product
when applied i n a manner consistent with the label
directions shall contact the Department and pro-
vide information on the application and its effects.

(e) This section does not supersede the reporting proce-
dures of other statutes or the regulations promulgated
thereunder, :. . .... c v
§ 128.102. Protected designated areas.

(a) Ah application of a restricted use pesticide within
lt)0 feet of certain publicly-owned or designated lands will
not be permitted unless a waiver. is granted by the
Secretary, Lands affected by this restriction include:

(1) State forest land designated L "Natural Areas and
Wild Areas."] as a Conservation Area W d e r 17
Pa. Code Chapter 44 (relating to conservation ar-
eas) or as a natural area or Wild Area:. under
17 Pa, Code Chapter 27 (relating to State Forest
natural areas—statement of policy), and State park
land designated as a conservation area under 17
Pa. Code. Chapter 44 (relating to conservation ar-
eas) or as a Natural Area under 17 Pa. Code Chap-
ter 17 (relating to state parks natural areas-^-
statement 'of policy)..; :y ',/\. '.'•':(••; ': -.:'''v:" -;{l{ ::";':

(2) Areas containing endangered or [rare organ-
i sms] threatened plant or animal species. These
[organisms ] species are [ identified at ] listed in 17
Pa. Code [ Chapter 45 (relating to conseryation of
Pennsylvania native wild plants); and^58, Pa. Code

Chapters 75 and 133 (relating to endangered spe-
cies; and wildlife classification) ]§§ 45.12 and 45.13
(relating to Pennsylvania endangered; and Pennsyl-
vania threatened); fish identified in §§ 75*1, and
75^2 (relating to endangered species; - and endan-
gered species); and 58 Pa. Code Chapter 133;.
§ 133.21. (relating to Pennsylvania classification of
birds as Endangered and: Threatened), § 133.41.
(relating to Pennsylvania classification of mammals
as Endangered and Threatened). V v

(d) The Secretary will approve or deny the appli-
cation within 60 days of receipt of the application.

§ 128.103. Handling, transportation, storage, use
and disposal of pesticides. ; - j

(a) A person may not use, handle, transport, store,
dispose^, display or distribute a pesticide; in a maiiner
that endangers man or, [h i s ] the/jenyironment or con-
taminates food, feed, feed .supplements, medications, fer-
tilizers, seed or other products that < may be handled,
transported, stored, displayed or distributed i with the
pesticides or otherwise is in conflict with State or
Federallaws or regulations; • ? ',._

\ r'(b) A person may not use, or cause to be used a
pesticide inconsistent with its.. labeling (as defined in
§ 128.2 (relating to definitions)). A pesticide label
containing an advisory instruction' concerning the use of
the pesticide, being an environmental hazard shall be
considered by the Secretary as a further restriction on the
pesticide's use. - • - :

'.'••• f.(d)'.A person may not dispose o£, store or receive for
disposal or storage a Desticide, pesticide container or
jpesiicide container residue in a manner that does one or
moreoftiefoU :; • • ^ ^ . •'<

(2) [ Causes or aDows the open dumping of pesti-
cides or pesticide containers. Open burning'.by the
owner of small quantities of combustible containers
that do not exceed 50 pounds is exempt if the
pesticide residue does riot contain organic mercury,
chlorates, lead, cadmium or arsenic compounds and
the Commonwealth or local regulations permit the
burningi Wteri the burning takes place, regard
shall be given to wind direction in relation to the
protection of crops, animals and people from pesti-
cide vapors created through burning.

(3) ] Causes or allows; dumping of pesticides in, [ a
stream, river, pond, sewer or lake ] sewers or sur-
face waters of this Comnioriwealth, except in cdnform-
ance with permits issued [jointly 1 by the Department of
Environmental Protection % [ and ] , the Fish and Boat
Commission, or , other Commonwealth agencies haying
jurisdiction regarding water poUutiony::;-;:^^..:'^,;^;. '

[ ( 4 ) ] (3) Violates ah applicable' State^ or Federal
[pollution control standard] acts and regulations.

[ (e) A person shall dispose and store pesticides,
jiesticide containers and pesticide container resi-
due in accordance with acts and regulations admin-
istered by the EPA and the Department of Envirdn-

! mental Protection. 1 ' •

(4) Causes or allows the open dumping of pesti-
cides or pesticide containers. All pesticide contain-
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ifc-

1?

ers shall. be triple, rinsed or equivalent, pressure:
rinsed: and. free of all visible pesticide residues,
emptied and punctured prior to disposal. Plastic

. pesticide containers should be offered for recycling
or reconditioning where programs are available. If
not, they may be disposed of in a permitted sani-
tary landfill^ or' a permitted commercial incinera-

• t o r * '.',. \ ':.- "-..."' .....'. - ' V "•'•. ; . ' • ' •" - : . ' - . ' - . - - . ; - V .••"/
• ' . , ' • ' • • . . " " • " • ' . ' " ' . " • ' • . • . . • • • • . ' • • / " . v • • ; • . • • ' " ; • • ' • , . • ' s > :

• (e) A person may not use, or cause to be used, a
pesticide inconsistent with its labeling. A pesticide
containing an advisory: instruction concerning the
use of the pesticide subject to the Federal Worker
Protection Standard (See 40 CFR Part 170 (relating
to worker protection standard)) will be considered

. by the Secretary as a further restriction on the
p e s t i c i d e ' s u s e . - ";;.:; ••'••, [ ';• "'•" ••;_.• •.•. .•••' ; ' . ; ' : ; .^ • ":

•• (f) A [person ] business may not directly apply pesti-
cides to 'the property of another without first obtaining
permission of the. owner, or occupant having care,.custody
or control of the property to do so, except iri the case, of

. easements or right-of-ways or when -done under the
direction of a governmental entity'to protect the health
and welfare of the public. V ;'•• : •

§ 128.104. Experimental use permits. :
1 . The Department shall be notified by the registrant

, prior to the use. in this Commonwealth of a pesticide; with
!an approved EPA e^xperimental use permit. Notification
[shall] must include copies of the EPA approval letter,
a properly completed product l&bel as. defined in 40 CFR
172:6 (relating to labeling).and a list^of the participants
and cooperators involved in the program. . • : / ,

:§ 128.106. "Additional responsibilities [within school,
buildings ] relating to schools.' "... "

(a) General. A pesticide [ other than a disinfectant
or sanitizer ] may not be applied in a common access
area within a school building or on school grounds
when students are expected to be hi the common access
area for normal academic instruction or organized extra-
curricular activities within 7 hours following: the applica-
tion. The applicator shall also comply with reentry time
restrictions; contained on the pesticide Jabel, whichever, is
greater and the requirements of section 772.2 of the
Public School Code of 1949 (24 P. S. § 7.772.2) (re-
garding notification' of pesticide treatments at
schools). / . •". : : ; • ' • . / " , ' " '•• " ' . • '..• • - . • / " -"' • ' • • • ' ' • •

, QJ) Exemptions. .The following type of pesticide
applications are exempt from this section.

(1) Disinfectants and sanitizers. ; ., " .

(2) Self-containerized baits placed in areas not
accessible to students.

. (3) (3el type baits placed in cracks, crevices or
v o i d s . '•;"' '••"•:'• . . . . - . . : • ' , • , " . • . - . . . : . • • - • \ " .

. . (4).. Swinuning pool maintenance chemicals used
in the care and maintenance of a swinuning pool.

§ 128.107. Providing information upon request;

'(a) A producer, distributor or other person shall
maintain all books and. records as required in
section 8 of FIFRA (7 U.S.CJL § 136©. The records
shall be made available for inspection and repro-
duction when requested by the Department. .
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(b) A pesticide application business, pesticide
dealer or person who handles, distributes, stores,
transports, or applies any pesticide shall upon
request provide to the Department, information
about the pesticides including brand name, EPA
registration number and active, ingredients.

j (c) A pesticide application business, pesticide
dealer or person who handles, distributes, stores,
transports or applies pesticide shall in an emer-
gency upon request immediately provide to medical
personnel information, about the pesticides in-
volved including brand name,* EPA registration
number and active ingredients. -

Subchapter F. PESTICIDE
HYPERSENSlTl v n f REGISTRY

S 128.111. Registry. ; v ;

(c) [ A pesticide ] Pesticide-rhypersefisitive [ indi-
vidual ] individuals' who [- wants ] want to be. on the
registry shall provide to, the Department [h i s ] their
name and primary residence. including street address,
city, state, zip code, county, daytime telephone iumber
and, nighttime telephone number. Each! individual sliall
also provide an alternate telephone number where notifi-
cation information can be conveyed. Individuals may also
provide secondary locations, -addresses and associated
telephone numbers to be maintained as;part of their
Hsting. An individual submitting a request for listing: less
than 2;months preceding<the,effective date, as described
in subsection (e), may not be, included on; the current
.registry with that effective date, but will be included in
the next registry. . • . .

(d). Ib remain oh the. registry, an individual shall notify
the Department, annually during the month of [Janu-
ary ]. October of the individual's intent to remain on the ;

registry for tne next 12 months. Medic^vefMc^pii, will
not be required for'this renewal. * . ; . .. '

(e) The Department will [mail] distribute tfie^tur-
rent registry to each licensed^ conimercial iand ; public,
pesticide application business on or before t£e' effective
dates of March 1, [ June, lj September 1 and Decem-
ber 1 ] and July 15 of each year. [An individuals ]
Individuals will not be considered officially include ,̂ on
the registry unless, [his name appears ] their names
appear on. the current registry. ' ./• . •'..'••

§ 128.112. Notification of hypersensitive individu-
• ' • a l s - ' ' • ; • " . • • . ' • • ' - •: ••' "'-. . ' • . " • . : . - . ' • . . ' " . : • " • . , . ' • ' . { . ' . •'•'•.• ".';

N , (a) General. Prior to a pesticide'application being made
by a commercial, or public pesticide âppJUcation business
the following conditions shall be met: . V ; .

*. . *
• : (4)'Notification shall be made, by telephone, or per-
sonal. contact or certified mail or if available, elec-
tronic mail or facsimile. ,

. î) Notification requirements are met [ if the informa-.
tion is placed on a telephone answering device

- activated by calling the registrant's telephone num-
ber ] , through constructive notification by contact-
ing the hypersensitive person's daytime or night-
time listings'in the register or if the inforiiiation. is

. given to.an adult contacted, fay dialing the .[daytime, -:;:
nighttime or ] alternate telephone number^:- • :5&ih£fcJZh$k

• , - ' • • • / . ' • • • • • " • • } ' • ' • • • : • ' • ' • " • • • ' ' • • : X \ W $ & & ^
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. • (ii) If notification cannot be made after at least'.two
telephone contact attempts, notification may be made by
placing.the written notification information on.the front
door of. the listed residence or secondary location listed
iii the registry witMn 500 feet of the application
site 12 to 72 hotirs:pribr to the appHcation; : ; ; ;r ; „

•̂  (iii) A:record shall be 'Kept of. every .[ telephone ]
contact and 'contact attempt made under this paragraph.

Tequire npi^cation' under this section:, .; ' •• .:.;. ,. Vy

; (1) :Ad •application.: ofr a pesticide within a [ single
family residential ] detachedstroickire} not listed as

,- a secondary location. ' . \ V,.; ; ; ,';; ,
• . . ' • * •

(4) An application of a pesticide'to a tree or utility
pole. by mean a. of injection. [ Prior notification re-
quireinents^contained, in § 128.83 '(relating to orna-
mentalor turf application) remain applicable. ] ;,
•t,\y-[ .-•'; : - . * • . . ' • . . : * - - ' l v . '&;..•••'!' v

(6) AppHcation; of a pesticide in the care ancl
maintenance fif; a gwi'TYitnifig *pnn1_

;K*J&) RecordkeepingJ Arecdvd of the notification informa-
tion required, under/this section, including the time and
method- of' notification, shall be made within 24 hours
following the application and maintained for; at leiast

v 3-years and shall bej made immediately available to the;
Department upon request [o r to medical personnel, in

. - . a n e m e r g e n c y ] . : . ,/•"•:?v'"..v' V:H^"''•:"'• •"•r^y'. ' • ^ •

~ ' \ [£a3:Doe. No. 09-1780" FiledforpubHhinspe<ion September 25, 2009, 9:00 sumj . '

••}. •

DEPART Mgjp QFST^E
/ ' V [49 PA; CODE CH, 43b ] "

Schedule of Civil Pen^ties^^hiroprMtors

ilxe.C6TnTnissiop.er of .'^rofessionalr.'^and Occupational
Affairs: (CoTnTnivSsioner) proposes to add § 43b.22 (relating
to Schedule of civil •penalties—chiropractors) to read as
!set-forth : f c ^ '.-'. ':•.': •• . ;../;;• ...•..••:.'.'.- .,•/ -V.- '•

. Effective Date . '• ' ::• ";• -' •••>;.•:; :._.:; '-'•; :' \'. '"*' ' • : ••'•;• A

cThe regiilation will be effec^ve upon publication of the
. final-form ruleniaking in the Pennsylvania Bulletin. V. \ !

Statutory^Authority;;.' / " v. v-5 : .. v:

• Section ;5(a) of the act of July % 1993: ( R l 345, No. 48)
" '(Act 48) (63 P. S. § 2205(a)) authorizes the- Cbmmissioiief,
after consultation with licensing boards" in the Bureau of
Professional̂ ^ and^Occupational Affairs (Bureau}, to pro-
muigate a 'schedule :of civil penalties for violations of the .
acts" of regulations of these licensing;'boards; Section
506(a)(9) of the Chiropractic Fractice Actv(act) :(63 P. S.

. §,625.5Q6(a)(9)l^,autHprize^^; the i:StateV Boarpl of
Chiropractic (Board): :to iakk dSsciphnary actipn against a
Hcensee/for violatinĝ ^ 'any~prpyisions of the 'regulations, of
tne Bgard.: ;Sectioii . 506fe)(13). • "of ;..the/."jajct..; (63'-?:'-§:
| ; . / ^ 5 ^ p 6 ^ ( i 3 ) ) ' a ^ 6 m e s ^ ^ p^ciplin-

'• ary.action^against a. Kcjensee foi: ifaiifrig to perform; any
statutory obligation placed' ujion a licensed chiropractor.
Section 507(a) of tHe act (6a;R;Si §; -j625^07(a)); requires a
licensed chiropractor • to cpinplete at ;;least \ 24 hours of

continuing education: during, each biennial renewal cycle.
. Section 703 of the act (63 P. S: § 625.703) authorizes/the
\ Board to levy a • civil .penally of up to $1,000 ,onfany

.licensee who'violates; any provision of the act.: • •
. Backgiroiihd and Need for^^Re^qUcm^ ; v • ;;; .
• . Act 48. authorizes 'agents b^

tions and jbnpose "criHl' penalties under schedules adopted
by the ̂ Commissioner in consultation'with the Bureau's
Hcensing;b6ards^Act 48 citations streamline the disciphn-

.. ary process by eh^oinating. the need for formal orders to
show,cause, answers, adjudications and orders, and.con«
sent agreements; At the same: time, licensees :who. receive

: an Act. 48 citation retain their due "process jright of •appeal •
, Vpnqrj'-tp--the",:iinpositidn.' of discipiin,e. !The use of: Act .48
. -citations -has .increased steadily since .1996,. when the

program was first implemented,- and they have become an
important part of the Bureau's,iei^orcement efforts, with
approximately 30% of all sanctions imposed by the.. Hcens-

. ing boards.^being accomplished throu^i the Act'48 citation
process. TEe Board.has; not previously had anT"Act 48
schedule ;of civil penalties.-. : . : •,-.•":'.•:. : • - ' ^ :;

: \ As is being done for other licensing boards, with Con-
tinuing; education requirements, the Commissioner: is
proposing a civil penalty schedule for̂ : violation of the
continuing education requirements for licensees of the
Board, because the Commissioner and Board believe the
Act 48 citation • pfqcess^ will be a . much" mofe efficient

.method nf "Ha-hHliTig viniatinnfl,.whilq.stiil^msiirmg hc0ns-
ees due ^ wil3t;Vnot
relieve • a / licensee' of th& btligatipii; to complete ; the
required ambiiiit pf mandatdrv continuing .ediicatidn. Uii- ',
der • th'e separate ;rulema"kiTig being proposed' ty . the

" Boardj a^ licensee whô  fails to complete the required
amount of mandatory ^continuing education during the
biennial rienewal period will: also^ t̂e required to complete

;.'.' vtiie required; continiiiTig education , during, the iiext :6
. mohtl^ to complete the required, continuing edu-

cation by that deadline will subject the licensee to formal
disciplinary action. See. 39 Pa.l». . • .(September'26,

^2QO9)..(;;;:>.;V;;V;.^;':;^ „,.;••;•;;;;,;-:••:;.,(; ^ z % ^ ; ^ ,
. Aiso, the.Board^^^ 49 Pa. Code
§ 5.17(g) (relatinig to tiennial re^tratiph;Vunr6gistered
status, and ;ihactiye status; failure to renew; address of
record) proMfeifs.a licensee wHose license has lapsed fi:om .

..practicing clnrppractic in this Commonwealth., As is being
.; done for \ other, licensing boards, the .ComTnissiorier , is

.;proposing' a ciyil; penalty schedule ;fpr practice on a lapsed
or̂ ; expired^license,, because the Commissioner .and Board

v beHeye the Act 48;citation, process wiU ;be,a much 'more
efficient method of handling violations, while stiff ensur-
ing licensees .due. process. Because^failure :to. renew a
licenseVmight:•• "be';i- aii- atteicayit to • avoid the continuing
education 6i'•"; malpractice insurance requireinents1,^ of-
an Act- 48 citation /or. '-lapsed license practice. will be.
Hmited to those first-timei offendersi who are in compli-
ance with the continuing' education reqtiiremehts. A licen-
see who practiced; on a lapsed, license withput. Jiaving«
complied with^ thê ^ continuing education or malpractice
insurance requifenlents will instead be subject to formal
disdplinary ac±ioh whe r̂e the.Board has the authority to

1 suspend.or. revoke a. license:.... ,• :\ \;',.,:.•..:•';.,.,Vr -V•.
Description, ofiJhe Proposed Amendments . •

;. . The v Coinmissioner, in consultation. with the Board,
proposes for a first offense .violation, of failing to cbinplete
the required amount' 'of mandatory contpiuing education
during thefbienmal. renewal period a civil penalty. $50 for-

. eacĥ  credit hour that the licenseeris^deficient,, up.to -a
maxmium^ofti$1,000; Second and 'subsequent, offenses
would not,be.-subject to;anAet 48^citation, but rather

1
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COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE OF GENERAL COUNSEL

August 3 1 , 2010

Independent Regulatory Review Commission
333 Market Street, 14 th Floor
Harrisburg, PA 17120

RE: NOTICE OF FINAL RULEMAKING
Department of Agriculture
7 Pa. Code, Chapter 128
Pesticides
I.D. No. 2-149
Proposed Rulemaking: 39 Pa. Bulletin 5564 (September 26, 2009)
Approved by Office of General Counsel: August 27, 2010

Dear Sir or Madam:

Please find enclosed a copy of the above-referenced final-form regulation (Preamble
and Annex "A"). Copies of the Regulatory Analysis Form and Notice of Proposed
Rulemaking are also enclosed. This material is submitted to you in accordance with
the Regulatory Review Act (at 71 P.S. § 745.5a(a)). The Department's responses to
the comments received with respect to the proposed version of this regulation are
set forth in the Preamble, and if applicable, incorporated into the Annex "A" of the
final-form regulation. Please be aware that the Department, pursuant to 71 P.S. §
745.5a(b), on this same date, sent a copy of the text of the final-form regulation to
each commentator who requested such information pursuant to 71 P.S. § 745.5a(a).
As required by 71 P.S. § 745.5a(a), also enclosed with this submission is the list of
commentators who requested additional information.

I respectfully request the Commission's approval of this final-form regulation. The
Department will provide any assistance you may require to facilitate a thorough
review of this final-form regulation. Thank you for your consideration of this
document.

Sincerely,

Jor# M. Augutto \ M?J
Assistant Counsel

Enclosures

OFFICE OF CHIEF COUNSEL | PENNSYLVANIA DEPARTMENT OF AGRICULTURE
ROOM 201, AGRICULTURE BUILDING | 2301 NORTH CAMERON STREET | HARRISBURG, PA 17110-9408 P e n n s y l v a n i a

Ph: 717-787-8744 I Fx: 717-787-1270 | www.agriculture.state.pa.us DEPARTMENT OF AGRICULTURE
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