[ (1) Agency: State Board of Education

(a0
AN S J ) e v e S

(2) Agency Number: 006
Identification Number: 317

IRRC Number: a 71/ 7

3) Short Tlﬂe Special Educatxon Services and Programs — General Prowsrons

(4) PA Code Cite: 22 PA Code Chapter 14

4 Agency Contacts (List Telephone Number, Address, Fax Number and Emajl Address):

Primary Contact: Jn:n Buckheit, (717) 787-3787, 333 Market Street, 1% floor, Hamsburg, PA 17126-0333,
(717) 787-7306, Jbuckhelt@state pa.us

Secondary Contact: Deborah Wynn, (717) 787-3787, 333 Market Street, 1% floor, Harrisburg, PA 17126-
0333, (717) 787-7306, dewynn@state pa.us

(6) Primary Contact for Public Comments (List Telephone Number, Address, Fax Number and Email
Address) — Complete if different from #5:

NA. -

(All Comments will appear on IRRC’S \-Nebsi'te)‘

(7) Type of Rulemaking (check applicable box):

[] Proposed Regulation _ : ,
[[] Final Regulation ]
X Final Omitted Regulation ‘
[ ] Emergency Certification Regulation;

[] Certification by the Governor

[ ] Certification by the Attorney General




(8) Briefly explain the regulation in clear and ﬁontecbnical language. (100 words or less)

Chapter 14 outlines requirements for the identification, evaluation, placement, support, staffing and dispute
resolution students with disabilities. The regulation must comply with the Federal Individuals With
Disabilities Education Act and implementing regulations. Chapter 14 adopts by reference numerous
provisions in federal regulations. The U.S. Department of Education published new federal regulations in
the Federal Register on December 1, 2008. This revision addresses those new regulations as they pertain to
consent, parental consent and hearing rights. State policy must be aligned with the new requirements for the
Commonwealth to be eligible to receive its annual allotment of what is now more than $500 million.

(9) Include a schedule for review of the regulation including:

A. The date by which the agency must receive public comments: N.A.
B. The date or dates on which pubhc meetings or hearings
W111 be held: , January 21-22. 2009
C. The expected date of promulgation of the proposed _ ,
" regulation as a final-form regulation: ' June 1, 2009.
D. The expected eﬂ'ective date of the final-form regulation: ~ - June 1, 2009

E. The date by which comphance with the ﬁnal form
regulatlon will be required: : June 1, 2009

F. The date by which required permits, hcenses or other - ‘
approvals must be obtained: ' N.A. -

(10) Provide the schedule for continual review of the regulation.

The State Board of Educatlon reviews its regulatlons at least once every four years In this case federal
law and regulations may necessitate more frequent updates to the regulatlon




‘V (11) State thestatutoryauthonty for the regulatmn Include spemﬁc statutory cﬁatlon

Public School Code of 1949 (24 P.S. 13-1372 and 26-2603-B)
Individuals With Disabilities Education Act (P.L. 108-446) and implementing regulations (34 CFR
300.1---300.818), as amended at 73 FR 73006---73029).

(12) Is the regulation mandated by any federal or state law or court order, or federal regulation? Are
there any relevant state or federal court decisions? If yes, cite the specific law, case or regulation as well
as, any deadlines for action. '

The regulation is mandated by state law in section 1372(1) of the Public School Code of 1949. Section 608
of the Federal Individuals with Disabilities Education Act (P.L. 108-446) and associated regulations (34
CFR 300.1---300.818) also requires that a state “ensure that any State rules, regulations, and policies
relating to this title conform to the purposes of this title.” The new federal requirements are published at 73
FR 73006—73029 (December 1, 2008). The Office of Special Education Programs in the U.S. Department
of Education has advised states that state policies must be aligned with the new federal requirements by
July 1, 2009 or the state’s annual application for funding will not be granted full approval.

(13) State why the regulation is needed. Explain the compelling public interest that justifies the
regulation. Describe who will benefit from the regulation. Quantify the benefits as completely as
possible and approximate the number of people who will benefit.

Chapter 14 provides the basis for providing more than 270,000 young children and students with
disabilities with educational programming and services necessary for them to receive a free appropnate‘
public education as required by federal law.




(14) If scientific data, studies, references are used to justify this regulation, please submit matenal with
the regulatory package. Please provide full citation and/or ]mks to internet source.

N.A.

(15) Describe who and how many will be adversely affected by the regulation. How are they affected‘?_

No one will be adversely affected by the regtﬂaﬁon.

(16) List the persons, groups or entities that will be required to comply with the regulanon
Approximate the number of people who will be required to comply.

School districts (501) intermediate units (29), area vocational technical schools (82) and the governing
boards (612), administrative staff (7,000), mstructlonal staff (122,000) and support service professional
and paraprofessmnal staff (15,000).




I (17) Provide a scc estimate of e costs and/or savings to the regulated community associated with
| compliance, including any legal, accounting or consultmg procedures which may be required. Explain
how the dollar estimates were derived.

The implementation of the December 1, 2008 amendments, effective December 31, 2008, will have no
substantial fiscal impact on the Department or local education agencies. It is possible that the regulations
at 34 CFR 300.9 and 300.300 may result in a limited number of parents revoking their consent for
special education services which would result in a decrease in the mandated services to that student,
there is not an anticipation that this will be a routine or frequent occurrence that would resultina
decrease to overall special education costs to the districts.

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required. Explain
how the dollar estimates were derived.

N.A.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consultmg procedures which may
be required. Explain how the dollar estimates were derived.

N.A.




| (20) In the table below, provide an estimate of the fiscal savings and costs associated with
1mp1ementat10n and compliance for the regulated community, local government, and state government

for the current year and five subsequent years..

Current FY |

Year

FY +1
Year

Year

FY+2

FY+3
Year

FY +4

FY +5
- Year

SAVINGS:

s

$

$ .

$

$

Regulated Community

Local Government

State Government

Total Savings -

COSTS

Regulated Commumty

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses

(20a) Provide the past three year expenditure history for programs affected by the regulation.

Program

FY -3

FY -2

FY -1

Current FY

Special Education

$953.0

$980.6 million

$1,010.0 million

$1,026.8 million




21 Explam how the benefits of the regulation outweigh any cost and adverse effects.

Receipt of over $500 million in federal funding to provide special education services and programs to
nearly 270,000 children and students will benefit students, their families and the Commonwealth’s
taxpayers who otherwise would need to pay the full cost of providing appropnate educational services to
students with disabilities.

(22) Describe the communications with and input from the public and any advisdry council/group in the |
development and drafting of the regulation. List the specific persons and/or groups who were involved.

Notice was provided to all school administrators via the Department’s PennL.INK email system. The
revisions to federal regulations have been reviewed at conferences, workshops and communications with
schools throughout the state.

(23) Include a description of any alternative regulatory provisions which have been considered and
rejected and a statement that the least burdensome acceptable alternative has been selected.

The least burdensome approach to this federal mandate has been selected. Ohly three of several
provisions included in the federal regulation are addressed in Chapter 14 since Chapter 14 does not
address the distribution of funds or related issues. -

(24) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands. stronger regulations.

Every state must comply with the new. federal requirements in order to continue to receive federal IDEA-
funds. Therefore adopting the new federal provisions by reference will not put Pennsylvama ata
competitive dlsadvantage




(25) How does this regulatlon compare with those of other states? How will thlS affect Pennsylvama ]
ability to compete with other states‘7 ,

All states must comply with the federal regulatory provisions adopted in this regulation.

(26) Will the regulation affect any other regulations of the promulgating agency or other state agencies?
If yes, explain and provide specific citations.

No.

@7 Submit a statement of legal, accounting or consulting procedures and additional reporting,
recordkeeping or other paperwork, including copies of forms or reports, which will be required for
| implementation of the regulation and an explanation of measures which have been taken to minimize

these reqmrements

The revision does not impose additional legal, accounting or consulting procedures or additional
reporting, recordkeeping or other paperwork requirements as the revisions are existing federal mandates.
that apply to all schools that receive federal IDEA funds.




(28) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

The revisions align state regulations with federal regulatlons both of which, are de51gned to meet the
needs of students with disabilities.
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COMMONWEALTH OF PENNSYLVANIA

STATE BOARD OF EDUCATION
22 PA CODE CHAPTER 14

SPECIAL EDUCATION SERVICES AND PROGRAMS -

GENERAL PROVISIONS



PREAMBLE
- Title 22—EDUCATION
STATE BOARD OF EDUCATION

[22 PA. CODE CH. 14] |

GENERAL PROVISIONS

The State Board of Educatlon (Board) amends § 14.102 (relatmg to mcorporauon
_of Federal regulation) to read as set forth in Annex A.

Because the Board finds that proposed rulemaking procedures are unnecessary -
under the circumstances, public notice of the Board’s intention to adopt this final-form
rulemaking has been omitted as authorized by section 204(3) of the Commonwealth
Documents Law (CDL) (45 P.S. § 1204(3)). Proposed rulemaking has been omitted as
unnecessary because the amendments are mandated under sections 1407(1) and 1412(a)
of the Individuals with Disabilities Education Act (Pub.L. No.108-446), 20 U.S.C. §§
1407 and 1412(a), and 34 C.F.R. §§ 300.15, 300.300 and 300.512, which are among the
regulations promulgated by the U.S. Department of Education (USDOE) on December 1
2008, implementing the IDEA. -

The Board adopted the Federal regulatlons by reference in its rulemaking
published June 28, 2008. Because the USDOE later amended those regulations, it is
necessary for the Board to formally adopt by reference the regulations as amended.
Failure to conform State regulations to Federal regulations would seriously jeopardize
Federal funding of special education programs for IDEA-eligible disabled children. The
requirements of Federal law are specific, allowing for no alternative means of
comphance The Department is required to strictly adopt the Federal standards set forth
in these amendments. Thus, inasmuch as this rulemaking is necessary to align the
Commonwealth’s regulations with the new version of Federal regulations, proposed

- rulemaking is unnecessary. '

The new Federal requirements affect three subparagraphs of 22 Pa. Code §
14. 102(a)(2) (relating to purposes) that make reference to Federal regulatlons Those
provisions of § 14. 102(a)(2) currently provide as follows:

(a) It is the intent of the Board that chlldren with disabilities be
provided with quality special education services and programs The purposes of
this chapter are to serve the following:

(1) To adopt Federal regulations by incorporation by reference to satisfy
the statutory requirements under the Individuals with Dlsabllmes Education Act
(20 U.S.C.A. §§ 1400—1482)....



fekk

2 To adopt, except as expressly otherwise provided in this chapter,
the requirements of 34 CFR Part 300 (relating to assistance to states for the
education of children with disabilities) as published at 71 FR 46540—46845
(August 14, 2006). The following sections are incorporated by reference:

H gk

(i) 34CFR 300.9—300.15 (relating to coﬁsent; core academic
subjects; day, business day, school day; educational service agency; elementary
school; equipment; and evaluation).

kkk .

(xxiv) 34 CFR 300.300 and 300.301 (relating to parental consent a;nd
initial evaluations).

Hkk

(xxx) 34 CFR 300.510—300.516 (relating to resolution process;
impartial due process hearing; hearing rights; hearing decisions; finality of
decisions, appeal; impartial review; timelines and convenience of hearings and
reviews; and civil action).

The regulations as currently published incorporate by reference the Federal
regulatory requirements that were published at 71 FR 46540—46845 (August 14, 2006).
To fully and formally comply with Federal law and regulation, § 14.102(d)(2) must be

amended as follows:

(2)  ‘To adopt, except as expressly otherwise provided in this chapter,
the requirements of 34 CFR Part 300 (relating to assistance to states for the
education of children with disabilities) as published at 71 FR 46540—46845
(August 14, 2006), and amended at 73 FR 73006—73029 (December 1,2008).
The following sections are mcorporated by reference:

—

Hkx

Affected Persons

Persons affected by this amendment have been given actual notice of the Board’s
intention to amend § 14.102 in advance of final-omitted form rulemaking under section
204(2) of the CDL. Specifically, all local educational agencies (LEAs) will receive
electronic notice by means of PENN LINK transmission. Organizations representing -
students with disabilities and their parents will be notified in writing.



Statutory Authority

The Board acts under the authority of sections 1372 and 2603-B of the Public
School Code of 1949 (Code) (24'P. S. §§ 13-1372 and 26-2603-B). '

Bdckground

" Section 14.102 addresses the general provisions of the Commonwealth’s special
education regulations that adopted by reference certain of the Federal regulations at the
time Chapter 14 was amended on June 28, 2008. On December 1, 2008, the USDOE
amended the Federal regulations effective on December 31, 2008. The changes made in
this final-form rulemaking to § 14.102 merely would require compliance with the current
Federal regulations.

Purpose of the Amendment

This final-form rulemaking, proposed rulemaking omitted, is necessary to align
the Commonwealth’s regulations to the December 1, 2008 version of Federal IDEA-
implementing regulations. Currently, the Commonwealth’s special education regulations
adopt by reference the August 14, 2006 version of the Federal mandates. Specifically,
the December 1, 2008 amendments to Title 34 of the Code of Federal Regulations modify
the prior version to provide as follows: '

e A parent has the right unilaterally to withdraw a child with a disability from
continued special education and related services, and a public agency may not
challenge that parent’s decision using Part B dispute resolution procedures. See
34 C.F.R. § 300.300. :

e If, at any time subsequent to the initial provision of special education and related
services, the parent of a child revokes consent in writing for the continued
provision of special education and related services, the public agency may not
continue to provide special education and related services to that child but must
prov1de prior written notice in accordance with § 300.503 before ceasing the
provision of special education and related services. See 34CFR.§
300.300(b)(4). . :

e Whilea parent may revoke consent for the contmued provision of special
education and related services, the public agency is not required to amend the
child’s education records to remove any references to the child’s receipt of special
education and related services because of the revocation of consent. See 34
CER.§ 300 9.

e Parties may be accompanied or advised by counsel or by individuals with special
‘knowledge or training with respect to the problems of children with disabilities at
a due process hearing; however, State law determines whether or not parties have



the right to be represented by non-attorneys during a due process hearing. See 34
CF.R. §300.512. ‘

Fiscal Impact and Paperwork Requirements

The amendment will have no fiscal impact on the Commonwealth, its political
subdivisions or local educational agencies. That is so because the change simply adopts
the requirements that were promulgated by the USDOE on December 1, 2008, and were
mandatory effective December 31, 2008. '

Effective Date

The final-omitted rulemaking is effective upon publication in the Pennsylvania
Bulletin. However, based upon the USDOE promulgated regulations, these requirements
were made effective on December 31, 2008, by force of Federal law.

Sunset Date

In accordance with its policy and practice regarding regulations, the Board will
review the effectiveness of these regulations after 4 years. Therefore, no sunset date is
necessary. :

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on
June 3 2009, a copy of the final-omitted regulation was submitted to the
Independent Regulatory Review Commission (IRRC) and the Chairpersons of the House .
and Senate Committees on Education for review and comment. A copy of the final-
omitted regulation was submitted on the same date to the Attorney General for review
and comment under the Commonwealth Attorneys Act (71 P.S. §§ 732-101—732-506). .

Under section 5.1(d) of the Regulatory Review Act, the final-omitted regulation
was deemed approved by the House and Senate Committees on , 2009.
Under section 5.1(e) of the Regulatory Review Act, on , 2009, IRRC met
and approved the final-omitted regulation.

Contact Person

The official responsible for information on this final-form rulemaking is Jim
Buckheit, Executive Director, State Board of Education, 333 Market Street, Harrisburg,
PA 17126-0333, (717) 787-3787, TDD (717) 787-7367. .

Findings

The Board finds fhat:



"(1) Public notice of the intention to amend its regulation as adopted by this order
under the procedures specified in sections 201 and 202 of the CDL has been omitted
under the authority contained in section 204(3) of the CDL, because the Board has, for
- good cause, found that the procedures specified in section 201 and 202 of the CDL are, in
this circumstances, unnecessary because the requirements of Federal law are specific,
allowing for no alternative means of compliance. The Department is reqmred to strictly -
adopt the Federal standard set forth in these amendments

(2) The amendment of the regulation of the Board in the manner provided in this
order is necessary and appropriate for administration of the Pennsylvania Code and the
Commonwealth’s obligations established by the Individuals with Disabilities Education

Act

Order
The Board, acting under authorizing statute, orders that:

() The regulations of the Board, 22 Pa. Code Chapter 14, are amended by
amending § 14.102 to read as set forth in Annex A. .

(b) The Executive Director will submit this order and Annex A to the Office of
General Counsel and the Office of Attorney General for review and approval as to

legality and form as required by law.

(c) The Executive Director of the Board shall certify this order and Annex A and
deposit them with the Legislative Reference Bureau as required by law.

(d) This order is effective upon publication in the Pennsylvania Bulletin.

Jim Buckheit
Executive Director



‘ Annex A
TITLE 22. EDUCATION
PART I. STATE BOARD OF EDUCATION
Subpart A. MISCELLANEOUS PROVISIONS
CHAPTER 14. SPECIAL EDUCATION SERVICES AND PROGRAMS

GENERAL PROVISIONS

§ 14.102. Purposes.

(a) It is the intent of the Board that children with disabilities be provided with
quality special education services and programs. The purposes of this chapter are to
serve the following:

(1) To adopt Federal regulations by incorporétion by reference to satisfy the
statutory requirements under the Individuals with Disabilities Education Act (20
U.S.C.A. §§ 1400—1482) and to ensure that:

kkkkk .

(2)  To adopt, except as expressly otherwise provided in this chapter, the
requirements of 34 CFR Part 300 (relating to assistance to states for the education of
children with disabilities) as published at 71 FR 46540—46845 (August 14, 2006), and
amended at 73 FR 73006 — 73029 (December 1, 2008). The following sections are
incorporated by reference:

ok ok ok

22 PA Code Chapter 14 , . _ Page 1 of |
#006-317 : ' :



Commonwealth of Pennsylvania

STATE BOARD OF EDUCATION

June 3, 2009

Mr. Kim Kaufman

Executive Director

Independent Regulatory Review Commission
14" Floor, 333 Market Street

Harrisburg, PA 17126

Dear Mr. Kaufman:

Enclosed is a copy of final omitted regulation approved by the State Board of
Education (22 Pa. Code, Chapter 14 —Special Education Services and Programs — General
Provisions, #006-317) for review and action by the Commission pursuant to section 5.1(c)

of the Regulatory Review Act.

The State Board of Education will provide the Commission with any assistance it
requires to facilitate a thorough review of this final-omitted regulation.

Thank you for your consideration.
Sincerely,

Jim Buckheit
Executive Director

Enclosure
cc: Secretary Zahorchak

Gregory Dunlap, Esq.
Teresa Colarusso

First Floor, 333 Market Street, Harrisburg, PA 17126-0333
Telephone (717) 787-3787 ¢« TDD (717) 783-8445 ¢« FAX (717) 787-7306




TRANSMITTAL SHEET FOR REGULATIONS SUBJECT TO THE
REGULATORY REVIEW ACT
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AGENCY:

SUBIJECT:

SPECIAL EDUCATION SERVICES AND PROGRAMS —~ GENERAL PROVISIONS
STATE BOARD OF EDUCATION

TYPE OF REGULATION
Proposed Regulation

Final Regulation

Final Regulation with Notice of Proposed Rulemaking Omitted

120-day Emergency Certification of the Attorney General

i
A

60 ¢

120-day Emergency Certification of the Governor

g € i o

Delivery of Tolled Regulation

a. With Revisions b. Without Revisions

DATE

4 iy
I, W MAJORITY CHAIRMAN Rep. Jomaes Roebuck Ir,
bl 5] W»Mv |

FILING OF REGULATION

SIGNATURE DESIGNATION

HOUSE COMMITTEE ON EDUCATION - Rq) Panl Uymer

él 3j0%

SENATE COMMITTEE ON EDUCATION Sen.Gadhes Diantman

|
“4 ’00 4 igwu k @& INDEPENDENT REGULATORY REVIEW COMMISSION

MAJORITY CHAIRMAN Sen. Tefleen Qiccola

ATTORNEY GENERAL (for Final Omitted only)

May 29, 2009




