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(3) Short Title

Repeal of Clean Air Interstate Rule - Repeal

(4) Pa. Code Cite
25 fa. Code Chapters 121, 129

(5) Agency Contacts & Telephone Numbers

Primary Contact: Michele Tate, 783-8727
Secondary Contact: Kelly J. Heffner, 783-8727

(7) Is a 120-Day Emergency Certification
Attached?

X No
Yes: By the Attorney General
Yes: By the Governor

(6) Type of Rulemaking (Check One)

Proposed Rulemaking
Final Order Adopting Regulation

X Final Order, Proposed Rulemaking Omitted

(8) Briefly explain the regulation in clear and non-technical language.

This final-omitted rulemaking will repeal all changes to 25 Pa. Code Chapters 121, 129 and 145
(relating to general provisions; standards for sources; and interstate pollution transport reduction) made
by the final-form rulemaking of April 12, 2008 entitled Clean Air Interstate Rule (CAIR), except for the
revision of Section 129.204(b)(2)(iv). The repeal will be accomplished by use of the "final-omitted"
rulemaking process authorized under section 204 of the Commonwealth Documents Law, 45 P.S.
§1204 (relating to omission of notice of proposed rulemaking). During and at the conclusion of the
rulemaking process, the Department will implement the Commonwealth's nitrogen oxides (NOx) State
Implementation Plan (SIP) Call (NOx SIP Call) regulations, including the NOx Budget Trading
Program, "instead of the amendments adopted in the Commonwealth's CAIR rulemaking.

The U.S. Environmental Protection Agency (EPA) adopted the CAIR in 2005. The EPA's CAIR
included model rules for a 28-state and District of Columbia emission trading program to reduce the
interstate transport of NOx and sulfur dioxide (SO2). The Environmental Quality Board (Board)
adopted the Pennsylvania CAIR on April 12, 2008 (38 Pa.B. 1705), incorporating by reference the
EPA's CAIR model rules and making related regulatory amendments. On July 11, 2008, the U.S.
Court of Appeals for the District of Columbia Circuit ruled that the EPA's CAIR was "fundamentally
flawed" and vacated the regulation. The court's decision invalidated provisions incorporated by
reference in the Department's April 12, 2008 regulatory amendments. In addition, the court stated that
the NOx SIP Call continues in the absence of the EPA's CAIR. The Commonwealth's NOx Budget
Trading Program, approved by EPA as a SIP revision, is a major component of the Commonwealth's
response to the NOx SIP Call.
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(8 continued) Briefly explain the regulation in clear and non-technical language.

Pennsylvania's April 12, 2008 CAIR rulemaking provided, among other things, that the
Commonwealth's NOx Budget Trading Program budgets are to be retired as of January 1, 2009 and
that the NOx Budget Trading Program allowances already allocated for 2009 and later are terminated.
CAIR budgets and allowances were to be used in their stead. This final-omitted rulemaking will ensure
that the NOx Budget Trading Program allowances will continue in full force and effect. Repeal of the
April 12 rulemaking will harmonize the Commonwealth's NOx Budget Trading Program and related
regulations with the Commonwealth's approved SEP and the court's July 11 decision, and will allow
the Department to continue implementing the NOx Budget Trading Program.

The rulemaking will repeal the transition provisions in the April 12 rulemaking for transitioning
from the NOx Budget Trading Program to CAIR, including those applicable to non-electric generating
units (non-EGUs). The rulemaking will assure owners and operators of certain boilers, stationary
combustion turbines and stationary internal combustion engines in the five-county Philadelphia area,
as well as owners and operators of Portland cement kilns and large stationary internal combustion
engines statewide, of the flexibility to surrender NOx Budget Trading Program allowances as a
compliance strategy rather than CAIR allowances. The rulemaking will retain a clarification made in
the April 12 rulemaking to.§ 129.204 (relating to emission accountability) regarding alternative
calculation and recordkeeping procedures for the calculation of actual emissions from small sources of
NOx in the five-county Philadelphia area, since this clarification was unrelated to CAIR.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

The statutory authority for the NOx Budget Trading Program and related regulations is section 5 of the
Air Pollution Control Act (APCA) (35 P.S. § 4005). Section 5(a)(l) of the APCA grants the Board the
authority to adopt rules and regulations for the prevention, control, reduction and abatement of air
pollution in this Commonwealth.

The statutory authority for the use of the "final-omitted" rulemaking process is 45 P.S. §1204
(relating to omission of notice of proposed rule making).

(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

Yes. On July 11, 2008, the Federal Court of Appeals for the District of Columbia Circuit in State of
North Carolina v. EPA vacated the EPA's CAIR provisions that were incorporated by reference in the
Pennsylvania CAIR, and stated that the NOx SIP Call continues in the absence of the EPA's CAIR.
The Department is pursuing this final-omitted rulemaking in order to ensure the continuation of the
NOx Budget Trading Program regulations, consistent with the court's decision and with the
Commonwealth's approved SIP. This final-omitted rulemaking will ensure, among other things, that
the NOx Budget Trading Program allowances allocated previously under the NOx Budget Trading
Program remain effective.
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(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses?

The Pennsylvania CAIR incorporated by reference the EPA's CAIR model rales, definitions and
procedures and made related regulatory amendments. The vacatur of the EPA's CAIR continues the
Commonwealth's Federally-enforceable NOx Budget Trading Program. Without this rulemaking, the
Commonwealth's regulations would differ from the Commonwealth's Federally-enforceable SIP (NOx
Budget Trading Program) and it would not be clear to the regulated industries that the NOx Budget
Trading Program remains in place in Pennsylvania. Although the NOx Budget Trading Program
would be the applicable program under the Commonwealth's Federally-enforceable SIP, there would
be confusion over whether the NOx allowances issued under it would be considered terminated.

(12) State the public health, safety, environmental or general welfare risks associated with non-
regulation.

Failure to repeal the Commonwealth's CAIR rulemaking would complicate and confuse the
Commonwealth's implementation of the NOx Budget Trading Program, which could result in lost air
quality and health benefits.

By continuing the NOx Budget Trading Program, the rulemaking will assist the Commonwealth in
meeting its SIP obligations and will provide NOx and SO2 emission reductions necessary to achieve
and maintain the Federal health-based ambient air quality standards for ozone and fine particulate.
Continuing the NOx Budget Trading Program will also address visibility issues in the Northeastern
states, for purposes of the Regional Haze rule. In addition, by clarifying that sources not in the trading
program may use NOx Budget Trading Program allowances for compliance rather than CAIR
allowances, the rulemaking will continue the flexibility inherent in trading programs.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible
and approximate the number of people who will benefit.)

The citizens of the Commonwealth and the regulated community will benefit from this rulemaking.
The owners and operators of electric generating units (EGUs) will benefit because they will continue to
receive NOx allowances under the NOx Budget Trading Program. The citizens will benefit because
having the NOx emissions cap during the ozone season will help reduce air pollution.

(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effect as
completely as possible and approximate the number of people who will be adversely affected.)

No adverse effects are anticipated from the final-omitted rulemaking, since it ensures that an existing
program continues to function. There are adverse effects from the court's ruling, since owners and
operators of EGUs may have altered their business plans to comply with the Pennsylvania CAIR and
since CAIR would have provided greater emission reductions than the NOx Budget Trading Program.
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(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

Entities that have been regulated by the existing NOx SB? Call regulations will continue to be
regulated.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

Not applicable. The final-omitted rulemaking process does not include the notice of proposed
rulemaking and associated public comment period.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required.

The Court's vacatur of the EPA's CAIR has generated all of the costs associated with eliminating the
CAIR program. Repealing the Pennsylvania CAIR rulemaking will facilitate prevention of further
losses, possibly exceeding $26 million a year based on current prices, that could occur if the NOx
Budget Trading Program allowances were not utilized.

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required.

Repealing the Pennsylvania CAIR rulemaking is not expected to impose additional costs on local
governments. It may provide savings by avoiding increased electricity prices that could result from an
uncertain market.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting or consulting procedures which may
be required.

Repealing the Pennsylvania CAIR rulemaking is not expected to impose additional costs on state
government. It may provide savings by avoiding increased electricity prices that could result from an
uncertain market.



(20) In the table below, provide an estimate of the fiscal savings and cost associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

SAVINGS:

Regulated Community

Local Government

State Government

Total Savings

COSTS:

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses

Current FY

$

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

$

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

FY+2

$

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

FY+3

$

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

$

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

$

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

(20a) Explain how the cost estimates listed above were derived.

Repealing the Pennsylvania CAER rule-making is not expected to impose additional costs on the
regulated community, local governments or state government. It may provide savings by avoiding
increased electricity prices that could result from an uncertain market.



(20b) Provide the past three year expenditure history for programs affected by the regulation.

Program

Clean Air Fund
- Major Emission

Facilities, and
Mobile and Area

Facilities
(#215-20077)

FY-3

(2005-2006)

$ 24,290,000

(2006-2007)

$26,218,000

FY-1

(2007-2008)

$ 24,434,000

Current FY

(2008-2009)

$ 24,053,000

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

Repealing the Pennsylvania CAIR rulemaking will facilitate prevention of losses that would possibly
exceed $26 million a year based on current NOx allowance prices, and allows the current NOx Budget
Trading Program to continue to operate and generate air quality and health benefits. There are adverse
effects and costs only if the Pennsylvania CAIR rulemaking is not repealed.

(22) Describe the nonregulatory alternatives considered and the costs associated with those
alternatives. Provide the reasons for their dismissal.

A nonregulatory alternative is not an option.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

There are no alternative regulatory schemes under consideration.

(24) Are there any provisions that are more stringent than federal standards? If yes, identify the
specific provisions and the compelling Pennsylvania interest that demands stronger regulation.

No. The NOx Budget Trading Program was adopted pursuant to the requirements of the NOx SIP Call,
which was published at 63 Fed. Reg. 57356 (Oct. 27, 1998). Revocation of the Pennsylvania CAIR to
ensure full implementation of the NOx Budget Trading Program is not more stringent than Federal
requirements under the NOx SEP Call.
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(25) How does the regulation compare with those of other states? Will the regulation put Pennsylvania
at a competitive disadvantage with other states?

The rulemaking is similar to rulemakings that will be seen in the other CAIR states that are also NOx
SIP Call states. The rulemaking will not put Pennsylvania at a competitive disadvantage, whereas
failure to adopt the rulemaking would adversely public health, the environment and the
Commonwealth's economy.

(26) Will the regulation affect existing or final-form regulations of the promulgating agency or other
state agencies? If yes, explain and provide specific citations.

Yes. The final-omitted rulemaking repealing the Pennsylvania CAIR will restore 25 Pa. Code
Chapters 121, 129 and 145 to their pre-April 12, 2008 status, except that the April 12, 2008 revision to
section 129.204(b)(2)(iv) will be retained.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates, times,
and locations, if available.

(28) Will the regulation change existing reporting, record keeping, or other paperwork requirements?
Describe the changes and attach copies of forms or reports, which will be required as a result of
implementation, if available.

No. While the final-omitted rulemaking will remove the Pennsylvania CAIR recordkeeping and
reporting requirements, it will restore the regulatory requirements for recordkeeping and reporting
under the NOx Budget Trading Program, which owners and operators of sources already follow and
which are consistent with the Commonwealth's Federally-approved SIP.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other approvals
must be obtained?

The final-omitted rulemaking is anticipated to be effective on or before December 31, 2008.
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(31) Provide the schedule for continual review of the regulation.

This regulation will be reviewed in accordance with the sunset review schedule published by the
Department to determine whether the regulation effectively fulfills the goals for which it was intended.
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Notice of Final Rulemaking
Department of Environmental Protection

Environmental Quality Board
25 Pa. Code Chapters 121,129 and 145

(Clean Air Interstate Rule - Repeal)

The Environmental Quality Board (EQB or Board) hereby amends Chapters 121, 129 and
145 (relating to general provisions; standards for sources; and interstate pollution transport
reduction) pertaining to the Clean Air Interstate Rule (CAIR) and related amendments, as set
forth in Annex A.

These amendments will repeal all changes to 25 Pa. Code Chapters 121, 129 and 145
made by the rulemaking of April 12, 2008 entitled Clean Air Interstate Rule (CAIR), except for
the revision of Section 129.204(b)(2)(iv). These amendments will clarify that provisions of the
State's NOx Budget Trading Program and related provisions codified before adoption of CAIR
continue, consistent with the Commonwealth's approved state implementation plan (SIP).

Notice of proposed rulemaking is omitted under section 204 (3) of the act of July 31,
1968, P.L. 769, No. 240 (45 P.S. §1204 (3)). Paragraph (3) provides that an agency may omit
the notice of proposed rulemaking if the agency for good cause finds that notice of proposed
rulemaking procedure is in the circumstances impracticable, unnecessary, or contrary to the
public interest. Omission of notice of proposed rulemaking is appropriate because the notice of
proposed rulemaking procedure specified in sections 201 and 202 of the Commonwealth
Documents Law (45 P.S. §§1201 and 1202) is, in this instance, impracticable, unnecessary and
contrary to the public interest. The CAIR model regulations adopted by the U.S. Environmental
Protection Agency (EPA) and incorporated by reference in the Pennsylvania regulations have
been vacated by Federal court order, necessitating prompt repeal in order to avoid lost emission
reductions, undue confusion and conflict with the Federal court decision and the
Commonwealth's Federally-approved state implementation plan (SIP).

These amendments were adopted by order of the EQB at its meeting of September 16,

A. Effective Date

These amendments are effective upon publication in the Pennsylvania Bulletin.

B. Contact Persons and Information

For further information contact Randy Bordner, Chief, Stationary Sources Section,
Bureau of Air Quality, P.O. Box 8468, Rachel Carson State Office Building, Harrisburg, PA
17105-8468, (717) 772-3921 or Kristen Campfield Furlan, Assistant Counsel, Bureau of
Regulatory Counsel, P.O. Box 8464, Rachel Carson State Office Building, Harrisburg, PA
17105-8464, (717) 787-7060. Persons with a disability may use the AT&T Relay Service by



calling 1-800-654-5984 (TDD users) or 1-800-654-5988 (voice users). This regulation is
available electronically through the DEP Web site (http://www.depweb.state.pa.us).

C. Statutory Authority

The final-omitted rulemaking is being made under the authority of section 5 of the Air
Pollution Control Act (APCA) (35 P.S. §4005). Section 5(a) of the APCA grants the Board the
authority to adopt rules and regulations for the prevention, control, reduction and abatement of air
pollution in this Commonwealth.

D. Background of the Amendments

This final-omitted rulemaking will repeal all changes to 25 Pa. Code Chapters 121, 129
and 145 made by the rulemaking of April 12, 2008, entitled Clean Air Interstate Rule (CAIR), 38
Pa.B. 1705, except for the revision of Section 129.204(b)(2)(iv). By repealing those amendments,
this final-omitted rulemaking will ensure that provisions of the Commonwealth's NOx Budget
Trading Program and related provisions codified before the Commonwealth's adoption of CAIR
are to continue, consistent with the court's July 11, 2008 vacatur of CAIR and with the
Commonwealth's approved SIP.

The Commonwealth's April 12, 2008 Clean Air Interstate Rule (CAIR) amendments (see
38 Pa.B. 1705) adopted and incorporated by reference the EPA's CAIR NOx Annual Trading
Program and CAIR NOx Ozone Season Trading Program model rules as a means of mitigating
the interstate transport of fine particulates (PM2.5) and NOx. The amendments also adopted and
incorporated by reference the EPA's CAIR Sulfur Dioxide (SO2) Trading Program model rules
as a means of mitigating the interstate transport of PM2.5 and SO2.

The April 12, 2008 amendments also made minor changes to the requirements applicable
to small sources of NOx in the five-county Philadelphia area. The amendments required those
sources to surrender CAIR NOx annual allowances and CAIR NOx Ozone Season allowances
rather than NOx Budget Trading Program allowances if the sources' NOx emissions exceeded
their NOx emission limits beginning in 2009. A similar change was made for NOx emissions
from large stationary internal combustion engines and Portland cement kilns that are not subject
to the NOx Budget Trading Program but are subject to the NOx SIP Call. (See description of
NOx SIP Call, below.)

The April 12, 2008 CAIR amendments also addressed the transitioning of NOx
allowance allocations, NOx emission limitations and NOx monitoring requirements from the
NOx Budget Trading Program to CAIR and addressed certain compliance issues. The
amendments established requirements for non-electric generating units (non-EGUs) that were
already subject to the NOx Budget Trading Program, including new non-EGUs, and also for
electric generating units (EGUs) that were exempt from CAIR but were subject to the NOx
Budget Trading Program.

The April 12, 2008 amendments provided that the Commonwealth's NOx Budget
Trading Program budgets are to be retired as of January 1, 2009 and that the NOx Budget



Trading Program allowances already allocated for 2009 or later are terminated. CAIR budgets
and allowances were to be used in their stead.

On July 11, 2008, the Federal Court of Appeals for the District of Columbia Circuit ruled
that the CAIR promulgated by the EPA was "fundamentally flawed" and vacated it. The court's
decision rendered the Department's April 12, 2008 regulatory amendments meaningless and
unreasonable to implement. In addition, the court stated that the NOx SIP Call continues in the
absence of the CAIR, since EPA terminated the program only as part of the now vacated CAIR
rulemaking.

The NOx SIP Call was promulgated in 1998. In it, EPA imposed seasonal NOx
reduction requirements on 22 states and the District of Columbia, in order to reduce interstate
transport of precursors for both the 1-hour and 8-hour ozone National Ambient Air Quality
Standards (NAAQS). See 63 FR 57356 (October 27, 1998). In response to the EPA's NOx SIP
Call, the Commonwealth adopted the NOx Budget Trading Program in Chapter 145, Subchapter
A (relating to NOx Budget Trading Program), on September 23, 2000 (30 Pa.B. 4899), and
adopted rules for Portland cement kilns and large stationary internal combustion engines on
December 11, 2004 (34 Pa.B. 6509). States subject to the NOx SIP Call, including the
Commonwealth, submitted SIP revisions incorporating the NOx SIP Call requirements. The
EPA approved the Commonwealth's SIP revisions on August 21, 2001 (66 FR 43795) and
September 29, 2006 (71 FR 57428).

On April 25, 2005, the EPA made national findings that states had failed to submit the
required SIPs to address interstate transport with respect to the PM2.5 and 8-hour ozone
NAAQS. 70 Fed. Reg. 21,147 (Apr. 25, 2005). Publication of the EPA's findings started a 2-
year time clock under section 110(c)(l) of the Clean Air Act (CAA), 42 U.S.C. § 7410(c)(l), for
publication of a Federal implementation plan (FIP) for any state that failed to submit a SIP
approved by the EPA that satisfies the interstate transport requirements of CAA section
110(a)(2)(D)(i) within the 2 years.

The EPA adopted the CAIR in 2005. The EPA's CAIR included model rules for a 28-
state and. District of Columbia emission trading program to reduce the interstate transport of
nitrogen oxides (NOx) and sulfur dioxide (SO2). 70 FR 25162 (May 12, 2005), as amended 71
Fed. Reg. 25288 (Apr. 28, 2006), 71 Fed. Reg. 25328 (Apr. 28, 2006), 71 Fed. Reg. 74792 (Dec.
13, 2006) and 72 Fed. Reg. 55657 (Oct. 1, 2007).

The EPA issued a FIP for each State covered by the CAIR on April 28, 2006 (71 Fed.
Reg. 25,328). The FIPs were designed to regulate EGUs in the affected States and to achieve the
emission reduction requirements established by the CAIR until States have approved SIPs to
achieve the reductions. As the control requirement for the FIPs, the EPA adopted the model
trading rules provided in the CAIR, with minor changes to account for Federal rather than State
implementation.

The EQB adopted the Pennsylvania CAIR and related amendments on April 12, 2008,
incorporating by reference the EPA's CAIR model rules. The Department submitted the



Commonwealth's CAIR and related amendments to the EPA for approval as a revision to the
Commonwealth's SIP, but the EPA did not act on the CAIR SIP submittal.

The Department is repealing the amendments made in the April 12, 2008 CAIR
rulemaking in response to the Federal court's July 11, 2008 decision, in order to avoid lost
emission reductions, undue confusion and conflict with the court decision and the
Commonwealth's Federally-approved SIP.

By repealing the amendments made in the April 12, 2008 rulemaking and returning the
regulations to their previous form by January 1, 2009, this final-omitted rulemaking will help
ensure that the NOx Budget Trading Program already in the Commonwealth's approved SIP can
continue to be implemented effectively in Pennsylvania. The rulemaking will ensure that the
NOx Budget Trading Program allowances that the April 12, 2008 rulemaking terminated
beginning January 1, 2009 will instead continue in full force and effect. Those allowances were
allocated in 2005, for the 2008 through 2012 control periods. See 35 Pa.B. 1714 (March 12,
2005). In the April 12, 2008 CAIR rulemaking, the Department terminated the allowances for
2009 through 2012 based on the understanding that the EPA would no longer administer the
NOx SIP Call beginning 2009, as EPA would be administering CAIR instead. The Department
also noted that EPA had already allocated CAIR NOx allowances to EGU owners and operators
under the FIP to replace the NOx SIP Call allowances for 2009. 25 Pa.B. 1707-08. Based on the
Federal court's July 11, 2008 decision, however, CAIR is vacated, the CAIR FIP is vacated, the
NOx SIP Call continues, and EPA is expected to resume administering the NOx SIP Call
beginning 2009. NOx allowances issued under the NOx SIP Call will, therefore, continue
uninterrupted as the valid currency as allocated under the NOx Budget Trading Program in 2005
for the 2009 through 2012 control periods.

This rulemaking will repeal the transition provisions for transitioning from the NOx
Budget Trading Program to CAIR and will assure owners and operators of certain boilers,
stationary combustion turbines and stationary internal combustion engines in the five-county
Philadelphia area, as well as owners and operators of Portland cement kilns and large stationary
internal combustion engines statewide, of the flexibility to surrender NOx Budget Trading
Program allowances as a compliance strategy.

This final-omitted rulemaking will retain a clarification made in the April 12, 2008
rulemaking to § 129.204 (relating to emission accountability) regarding alternative calculation
and recordkeeping procedures for the calculation of actual emissions from small sources of NOx
in the five-county Philadelphia area, since this clarification was unrelated to CAIR.

E. Summary of Changes to the Proposed Rulemaking

This final-omitted rulemaking deletes the definition in section 121.1 (relating to
definitions) of "vintage or vintage year".

This final-omitted rulemaking restores the language of sections 129.201, 129.202 and
129.204 (relating to boilers; and stationary combustion turbines; and emission accountability)
to the SIP-approved language that preceded the April 12, 2008 rulemaking.



This final-omitted rulemaking deletes the transition provisions in section 145.8
(relating to transition to CAIR NOx trading programs).

This final-omitted rulemaking restores the language of sections 145.113 and 145.143
(relating to standard requirements; and standard requirements) to the SIP-approved language
that preceded the April 12, 2008 rulemaking.

This final rulemaking reserves and deletes 25 Pa. Code Chapter 145, Subchapter D in its

entirety.

F. Benefits, Costs and Compliance

Benefits
The citizens of the Commonwealth and the regulated community will benefit from this
rulemaking. The citizens will benefit because having the NOx emissions cap during
the ozone season will help reduce air pollution. The owners and operators of EGUs
and non-EGUs will benefit because they will continue to receive NOx allowances
under the NOx Budget Trading Program.

Compliance Costs

This rulemaking will not require additional costs for compliance. The Court's
vacatur of the EPA's CAIR generated the costs associated with eliminating the
CAIR program. Repealing the Pennsylvania CAIR rulemaking will facilitate
prevention of further losses, possibly exceeding $26 million a year based on
current prices, that would occur if the NOx Budget Trading Program allowances
were not utilized

Compliance Assistance Plan

The Department will ensure that regulated entities are aware that the NOx Budget
Trading Program is the operative program in Pennsylvania through the
Department's website, information provided to industry associations and direct
contact.

Paperwork Requirements

No additional paperwork will be required as a result of this rulemaking. The
final-omitted rulemaking will remove the Pennsylvania CAIR recordkeeping and
reporting requirements and restore the regulatory requirements for recordkeeping
and reporting under the NOx Budget Trading Program, which sources already
follow and which are consistent with the Commonwealth's Federally-approved



G. Sunset Review

This regulation will be reviewed in accordance with the sunset review schedule
published by the Department to determine whether the regulation effectively fulfills the
goals for which it was intended.

H. Regulatory Review

Under section 5(f) of the Regulatory Review Act (71 P. S. § 745.5(f)), on October 7,
2008, the Department submitted a copy of this final-omitted rulemaking with notice of proposed
rulemaking omitted to the Independent Regulatory Review Commission (IRRC) and the
Chairpersons of the House and Senate Environmental Resources and Energy Committees. On
the same date, the Department also submitted this rulemaking to the Office of Attorney General
for review and approval under the Commonwealth Attorneys Act (71 P.S. §§ 732-101-732-506).
In addition to the final rulemaking, IRRC and the Committees were provided with a copy of a
detailed regulatory analysis form prepared by the Department.

Under section 5.1(j.2) of the Regulatory Review Act, on , the final-omitted
rulemaking was deemed approved by the House and Senate committees. Under section 5.1(e) of
the Regulatory Review Act, IRRC met on , and approved the final-omitted
rulemaking.

K. Findings of the Board

The Board finds that:

(1) The amendments as set forth in Annex A are appropriate to implement the requirements of
the NOx SIP Call.

(2) Use of the omission of notice of proposed rulemaking procedure is appropriate because the
notice of proposed rulemaking procedure specified in sections 201 and 202 of the
Commonwealth Documents Law (45 P.S. §§1201 and 1202) is, in this instance, impracticable,
unnecessary and contrary to the public interest. The Federal regulations incorporated by
reference in the Pennsylvania regulations have been vacated by Federal court order, necessitating
prompt repeal.

(3) The good cause to use the omission of the notice of proposed rulemaking procedures is also
based upon the need to restore several key elements of the existing NOx Budget Trading
Program that CAIR regulations amended to help transition to the CAIR program. Now that
CAIR has been vacated and the existing NOx Budget Trading Program has been continued, the
Board needs to quickly restore the NOx Budget Trading Program regulations to their prior form
by the end of the year to allow for continued implementation of this program.

(4) These amendments are necessary and appropriate for administration and enforcement of the
authorizing acts identified in section C of this order and in the public interest.



(5) These amendments are necessary for the Commonwealth to achieve and maintain ambient
air quality standards and to satisfy related Clean Air Act requirements.

L. Order of the Board

The Board, acting under the authorizing statutes, orders that:

(a) The regulations of the Department of Environmental Protection, 25 Pennsylvania Code,
Chapters 121, 129 and 145 are amended by amending §§121.1, 129.201, 129.202, 129.204,
145.8, 145.113, 145.143; and by reserving and deleting Chapter 145, Subchapter D to read as set
forth in Annex A, with ellipses referring to the existing text of the regulations.

(b) The Chairperson of the Board shall submit this order and Annex A to the Office of General
Counsel and the Office of Attorney General for review and approval as to legality and form, as
required by law.

(c) The Chairperson of the Board shall submit this order and Annex A to the Independent
Regulatory Review Commission and the Senate and House Environmental Resources and
Energy Committees as required by the Regulatory Review Act.

(d) The Chairperson of the Board shall certify this order and Annex A and deposit them with
the Legislative Reference Bureau, as required by law.

(e) This order shall take effect immediately.

BY:

JOHN HANGER
Acting Chairman

Environmental Quality Board





Annex A

TITLE 25. ENVIRONMENTAL PROTECTION

PART I. DEPARTMENT OF ENVIRONMENTAL PROTECTION

Subpart C. PROTECTION OF NATURAL RESOURCES

ARTICLE III. AIR RESOURCES

CHAPTER 121. GENERAL PROVISIONS

§ 121.1. Definitions.

The definitions in section 3 of the act (35 P. S. § 4003) apply to this article. In addition,
the following words and terms, when used in this article, have the following meanings,
unless the context clearly indicates otherwise:

[ Vintage or vintage year—The calendar year assigned to an allowance by the
issuing authority that designates the first year in which it is valid to be applied
against emissions.]

ADDITIONAL NOx REQUIREMENTS

§ 129.201. Boilers.

(c) The owner or operator shall calculate allowable emissions by multiplying the unit's
cumulative heat input for the period by the applicable emission rate SET FORTH in
paragraph (1) or (2).

(2) The emission rate for a boiler with a nameplate rated capacity of greater than 250
million Btu/hour that is not subject to [§ 145.8(c) or (d) (relating to transition to CAIR
NOx trading programs)! 5§ 145.1- 145.7, 145.10—145.14,145.30,145.31,145.40—
145.43,145.50—145.57,145.60—145.62 AND 145.70—145.76 shall be 0.17 pounds
NOx per million Btu heat input. THE OWNER OR OPERATOR OF A BOILER
MAY DEMONSTRATE COMPLIANCE WITH THIS PARAGRAPH THROUGH
THE PROVISIONS OF SS 145.80-145.88 (RELATING TO OPT-IN PROCESS).



§ 129.202. Stationary combustion turbines.

(c) The owner or operator shall calculate allowable emissions by multiplying the unit's
cumulative heat input for the period by the applicable emission rate set forth in paragraph
(l)or(2).

(2) The emission rate for a stationary combustion turbine with a nameplate rated
capacity of greater than 250 million Btu/hour heat input that is not subject to [§ 145.8(c)
or (d) (relating to transition to CAIR NOx trading programs)] §S 145.1- 145.7,
145.10—145.14,145.30,145.31,145.40—145.43,145.50—145.57,145.60—145.62
AND 145.70—145.76 is 0.17 pounds NOx per million Btu heat input. THE OWNER
OR OPERATOR OF A STATIONARY COMBUSTION TURBINE MAY
DEMONSTRATE COMPLIANCE WITH THIS PARAGRAPH THROUGH THE
PROVISIONS OF §§ 145.80-145.88 (RELATING TO OPT-IN PROCESS).

§ 129.204. Emission accountability.

(c) The owner or operator of a unit subject to this section shall surrender to the
Department one [CAIR] NOx allowance [and one CAIR NOx Ozone Season
allowance], as defined in [40 CFR 96.102 and 96.302] § 145.2 (relating to definitions),
for each ton of NOx by which the combined actual emissions exceed the allowable
emissions of the units subject to this section at a facility from May 1 through September
30. The surrendered NOx allowances shall be of current year vintage. For the purpose of
determining the amount of allowances to surrender, any remaining fraction of a ton equal
to or greater than 0.50 ton is deemed to equal 1 ton and any fraction of a ton less than
0.50 ton is deemed to equal zero tons.

CHAPTER 145. INTERSTATE POLLUTION TRANSPORT REDUCTION

Subchapter A. NOx BUDGET TRADING PROGRAM

GENERAL PROVISIONS

§ 145.8. [Transition to CAIR NOx trading programs,

(a) Allowances. The final year for NOx allowance allocations to be made by the
Department under § § 145.41 and 145.42 (relating to timing requirements for NOx
allowance allocations; and NOx allowance allocations) will be 2008. Allocations in
2009 will be made in accordance with the Federal CAIR Ozone Season Trading
Program, 40 CFR Part 97 (relating to Federal NOx Budget Trading Program and



CAIR NOx and SO3 Trading Programs). CAIR NOx Ozone Season allowance
allocations for the control period starting May 1, 2010, and for each control period
thereafter, will be distributed in accordance with Subchapter D (relating to CAIR
NOx and SO3 Trading Programs).

(b) Termination and retirement of allowances. NOx allowances already allocated
under this subchapter for 2009 or later arc terminated and may not be used for
compliance with the CAIR NOx Annual Trading Program or the CAIR NOx Ozone
Season Trading Program, as those terms arc defined in 40 CFR 96.102 and 96.302
(relating to definitions). By January 1, 2009, the Department will permanently retire
the Commonwealth's non ECU NOx Trading Program Budget of 3,619 allowances
established in § 145.40 (relating to State Trading Program budget).

(c) Requirements replaced. The emission limitations and monitoring requirements
established in Subchapter A (relating to NOx Budget Trading Program) arc
replaced by the requirements in Subchapter D beginning with the May 1, 2010,
control period. If the owner or operator of a NOx budget unit or CAIR NOx Ozone
Season unit, as defined in 40 CFR 96.302, has failed to demonstrate compliance with
§ 145.54 (relating to compliance), the provisions in 40 CFR 96.354 (relating to
compliance with CAIR NOx emissions limitation) shall be used to withhold CAIR
NOx Ozone Season allowances, as that term is defined in 40 CFR 96.302, in calendar
year 2010 and beyond. If no CAIR NOx Ozone Season allowances are provided to
the unit under § 145.221 (relating to timing requirements for CAIR NOx Ozone
Season allowance allocations), the owner or operator of the unit shall acquire and
retire a number of CAIR NOx Ozone Season allowances as specified in 40 CFR

(d) Non-EGU NOx Trading Program Budget. For units subject to the applicability
requirements of § 145.4 (relating to applicability), but not subject to the CAIR NOx
Ozone Season Trading Program requirements of Subchapter D, the following
requirements apply:

—(1) Statewide limitation. The sum of NOx ozone season emissions from all units
subject to this subsection may not exceed the Commonwealth's non ECU NOx
Trading Program budget of 3,619 tons during any ozone season.

(2) CAIR NOx Ozone Season allowances. All units subject to this subsection shall
monitor and report NOx emissions in accordance with 40 CFR Part 96, Subpart
HHHH (relating to monitoring and reporting), and establish a CAIR authorized
account representative and general account, in accordance with 40 CFR Part 96,
Subparts BBBB and FFFF (relating to CAIR designated representative for CAIR
NOx Ozone Season sources; and CAIR NOx Ozone Season Allowance Tracking
System), incorporated into Subchapter D by reference, for the purposes of ensuring
continued compliance with the non ECU NOx Trading Program budget limitation
of paragraph (1) and of retiring CAIR NOx Ozone Season allowances.



(3) CAJR NOx allowances. All units subject to this subsection shall establish a
CAIR authorized account representative and general account in accordance with 40
CFR Part 96, Subparts BB and FF (relating to CAIR designated representative for
CAIR NOx sources; and CAIR NOx allowance tracking system), incorporated into
Subchapter D by reference, for the purpose of retiring CAIR NOx allowances.

—(4) Emissions below Statewide limitation. If the total ozone season emissions from
all units subject to this subsection are less than 3,438 tons of NOx, the Department's
permanent retirement of allowances covers all applicable emissions and no
additional account transactions arc required by the units covered under this
subsection.

—(5) Allowable emissions per unit. By January 31, 2009, and by January 31 of each
year thereafter, the Department will determine the allowable amount of NOx
emissions for the next ozone season for each unit subject to this subsection, as
follows:

Allowable emission rate X each unit's heat input

Where "Allowable emission rate" ~

3,438 tons of NOx

Combined heat input of all units during
the most recent ozone season

—(6) Allowance surrender for excess emissions. If the combined NOx emissions from
all units subject to this subsection exceed 3,438 tons in an ozone season, then a unit
whose actual emissions exceed the unit's allowable emissions for that ozone season,
as determined under paragraph (5), shall surrender to the Department by April 30
of the year following the ozone season one CAIR NOx Ozone Season allowance and
one CAIR NOx allowance for each ton of excess emissions. A unit whose excess
emissions arc 0.5 ton or greater of the next excess ton shall surrender 1 full ton of
CAIR NOx allowances (banked or current) for that excess emission. Units under
common ownership may include the allowable and actual emissions from multiple
units to determine whether a unit must surrender allowances.

(7) Surrender procedure. To surrender allowances under paragraph (6), an owner
or operator of a unit shall surrender the required CAIR NOx Ozone Season
allowances and CAIR NOx allowances to the Department's designated NOx
allowance tracking system account and provide to the Department, in writing, the
following:

-(i)—The serial number of each allowance surrendered.



—(H)—The calculations used to determine the quantity of allowances required to be
surrendered.

(8) Failure to surrender allowances. If an owner or operator fails to comply with
paragraph (6), the owner or operator shall by June 30 surrender three CAIR NOx
Ozone Season allowances and three CAIR NOx allowances of the current or later
year vintage for each ton of excess emissions as calculated under paragraph (6).

(9) Liability not affected. The surrender of CAIR NOx ozone season allowances
and CAIR NOx allowances under paragraph (6) docs not affect the liability of the
owner or operator of the unit for any fine, penalty or assessment, or an obligation to
comply with any other remedy for the same violation, under the CAA or the act.

—(i)—For purposes of determining the number of days of violation, if a facility has
excess emissions for the period May 1 through September 30, each day in that
period (153 days) constitutes a day in violation unless the owner or operator of the
unit demonstrates that a lesser number of days should be considered.

—(M)—Each ton of excess emissions is a separate violation.

—(10) Allowance retirement. The Department will permanently retire to the
Department's CAIR NOx retirement account the allowances surrendered under
paragraphs (6)—(9)v

—(11) Actual emissions below allowable emissions. If a facility's allowable emissions
exceed the facility's actual emissions for an ozone season, the owner or operator
may deduct the difference or any portion of the difference from the actual emissions
of units under the facility's common control that are subject to § § 129.201—
129.203 (relating to boilers; stationary combustion turbines; and stationary internal
combustion engines).

—(12) Corrections. One hundred and eighty-one tons of allowable NOx emissions
are available to the Department annually for accounting corrections.] [Reserved].

Subchapter B. EMISSIONS OF NOx FROM STATIONARY INTERNAL
COMBUSTION ENGINES

§ 145.113. Standard requirements.

(d) The owner or operator of a unit subject to this section shall surrender to the
Department one [CAIR] NOx allowance [and one CAIR NOx Ozone Season
allowance], as defined in [40 CFR 96.102 and 96.302] § 145.2 (relating to definitions),
for each ton of NOx by which the combined actual emissions exceed the allowable
emissions of the units subject to this section at a facility from May 1 through September
30. The surrendered NOx allowances shall be of current year vintage. For the purposes of



determining the amount of allowances to surrender, any remaining fraction of a ton equal
to or greater than 0.50 ton is deemed to equal 1 ton and any fraction of a ton less than
0.50 ton is deemed to equal zero tons.

Subchapter C. EMISSIONS OF NOx FROM CEMENT MANUFACTURING

§ 145.143. Standard requirements.

(d) The owner or operator of a Portland cement kiln subject to this section shall
surrender to the Department one [CAIR] NOx allowance [and one CAIR NOx Ozone
Season allowance], as defined in [40 CFR 96.102 and 96.302] § 145.2 (relating to
definitions), for each ton of NOx by which the combined actual emissions exceed the
allowable emissions of the Portland cement kilns subject to this section at a facility from
May 1 through September 30. The surrendered NOx allowances shall be of current year
vintage. For the purposes of determining the amount of allowances to surrender, any
remaining fraction of a ton equal to or greater than 0.50 ton is deemed to equal 1 ton and
any fraction of a ton less than 0.50 ton is deemed to equal zero tons.

Subchapter D. CAIR NOx AND SO2 TRADING PROGRAMS

GENERAL PROVISIONS

145.201. [Purpose.] [Reserved!.
145.202. [Definitions.] [Reserved],
145.203. [Applicability.] [Reserved].
145.204. [Incorporation of Federal regulations by reference.] [Reserved].

ADDITIONAL REQUIREMENTS FOR CHAPTER 127
EMISSION REDUCTION CREDIT PROVISIONS

145.205. [Emission reduction credit provisions.] [Reserved].

ADDITIONAL REQUIREMENTS FOR CAIR NOx
ANNUAL TRADING PROGRAM

145.211. [Timing requirements for CAIR NOx allowance allocations.] [Reserved].
145.212. [CAIR NOx allowance allocations.] [Reserved].
145.213. [Supplemental monitoring, recordkeeping and reporting requirements
for gross electrical output and useful thermal energy for units subject to 40 CFR



96.170 96.175.1 [Reserved].

ADDITIONAL REQUIREMENTS FOR CAIR NOx
OZONE SEASON TRADING PROGRAM

145.221. [Timing requirements for CAIR NQx Ozone Season allowance
allocations.] [Reserved].
145.222. [CAIR NOx Ozone Season allowance allocations.] [Reserved].
145.223. [Supplemental monitoring, recordkccping and reporting requirements
for gross electrical output and useful thermal energy for units subject to 40 CFR
96.370 96.375.1 [Reserved].

GENERAL PROVISIONS

§ 145.201. [Purpose.

This subchapter incorporates by reference the CAIR NOx Annual Trading
Program and CAIR NOx Ozone Season Trading Program as a means of mitigating
the interstate transport of fine particulatcs and NOx, and the CAIR SO3 Trading
Program as a means of mitigating the interstate transport of fine particulatcs and
SO3. This subchapter also establishes general provisions and the applicability,
allowance and supplemental monitoring, recordkccping and reporting provisions.]
[Reserved].

§ 145.202. [Definitions,

The following words and terms, when used in this subchapter, have the following
meanings, unless the context clearly indicates otherwise:

Demand side management—The management of customer consumption of
electricity or the demand for electricity through the implementation of any of the
following:

—(i)—Energy efficiency technologies, management practices or other strategies in
residential, commercial, institutional or government customers that reduce
electricity consumption by those customers.

—(ii) Load management or demand response technologies, management practices
or other strategics in residential, commercial, industrial, institutional and
government customers that shift electric load from periods of higher demand to
periods of lower demands

—(iii)—Industrial by product technologies consisting of the use of a by product
from an industrial process, including the reuse of energy from exhaust gases or



other manufacturing by products that arc used in the direct production of
electricity at the facility of a customer^

Demand side management energy efficiency qualifying resource—A demand side
management energy efficiency measure that has no associated NQx emissions and
that generates certified alternative energy credit.

EIA—The Energy Information Administration of the United States Department of
Energy or its successor.

MWh Megawatt-hour—One million watt hours.

Pennsylvania Alternative Energy Portfolio Standard—An applicable standard
promulgated under the Alternative Energy Portfolio Standards Act (73 P. S.
§§ 1648.1 1648.8).

Renewable energy—

—(¥)—Renewable energy generated by one or more of the following fuels, energy
resources or technologies, and that does not emit NOx or SO2i

(A)—Solar photovoltaic or solar thermal energy.

(B) Wind energy.

(G)—Fuel cells that do not employ a fuel processor that emits NOx.

(©)—Ocean thermal, wave or tidal energy.

(E) Low-impact hydro energy.

(F)—Gcothcrmal energy.

—(ii)—The term docs not include energy generated from nuclear fuel, biomass,
landfill gas, fuel cells that employ a fuel processor that emits NOx, or hydro using
pumped storage.

Renewable energy certificate—The tradable alternative energy credit instrument
generated under, and used to establish, verify and monitor compliance with, the
Pennsylvania Alternative Energy Portfolio Standard. A unit of credit shall equal 1
megawatt hour of electricity from an alternative energy source.

Renewable energy qualifying resource—A renewable energy measure that
generates renewable energy certificates.] [Reserved].



§ 145.203. [Applicability.

This subchaptcr applies to CAIR NOx units, CAIR NQx Ozone Season units and
CAIR SOa units.] [Reserved].

§ 145.204. [Incorporation of Federal regulations by reference.

(a) Except as otherwise specified in this subchaptcr, the provisions of the CAIR
NQx Annual Trading Program, found in 40 CFR Part 96 (relating to NOx budget
trading program and CAIR NOx and SO; trading programs for State
implementation plans), including all appendices, future amendments and
supplements thereto, are incorporated by reference.

(b) Except as otherwise specified in this subchaptcr, the provisions of the CAIR
SQ3 Trading Program, found in 40 CFR Part 96, including all appendices, future
amendments and supplements thereto, arc incorporated by reference.

(c) Except as otherwise specified in this subchapter, the provisions of the CAIR
NOx Ozone Season Trading Program, found in 40 CFR Part 96, including all
appendices, future amendments and supplements thereto, are incorporated by
reference.

(d) In the event of a conflict between Federal regulatory provisions incorporated
by reference in this subchapter and Pennsylvania regulatory provisions, the
provision expressly set out in this subchapter shall be followed unless the Federal
provision is more stringent. Federal regulations that arc cited in this subchapter or
that arc cross referenced in the Federal regulations incorporated by reference
include any Pennsylvania modifications made to those Federal regulations.]
[Reserved].

ADDITIONAL REQUIREMENTS FOR CHAPTER 127 EMISSION
REDUCTION CREDIT PROVISIONS

§ 145.205. [Emission reduction credit provisions.

The following conditions shall be satisfied in order for the Department to issue a
permit or plan approval to the owner or operator of a unit not subject to this
subchapter that is relying on emission reduction credits (ERCs) or creditable
emission reductions in an applicability determination under Chapter 127,
Subchaptcr E (relating to new source review), or is seeking to enter into an
emissions trade authorized under Chapter 127 (relating to construction,
modification, reactivation and operation of sources), if the ERCs or creditable
emission reductions were, or will be, generated by a unit subject to this subchapter.

—(1) Prior to issuing the permit or plan approval, the Department will permanently
reduce the Commonwealth's CAIR NOx trading budget or CAIR NOx Ozone



Season trading budget, or both, as applicable, beginning with the sixth control
period following the date the plan approval or permit to commence operations or
increase emissions is issued. The Department will permanently reduce the
applicable CAIR NOx budgets by an amount of allowances equal to the ERCs or
creditable emission reductions relied upon in the applicability determination for the
non CAIR unit subject to Chapter 127, Subchaptcr E or in the amount equal to the
emissions trade authorized under Chapter 127, as if these emissions had already
been emitted.

(2) The permit or plan approval must prohibit the owner or operator from
commencing operation or increasing emissions until the owner or operator of the
CAIR unit generating the ERC or creditable emission reduction surrenders to the
Department an amount of allowances equal to the ERCs or emission reduction
credits relied upon in the applicability determination for the non CAIR unit under
Chapter 127, Subchaptcr E or the amount equal to the ERC trade authorized under
Chapter 127, for each of the five consecutive control periods following the date the
non CAIR unit commences operation or increases emissions. The allowances
surrendered must be of present or past vintage years.] [Reserved].

ADDITIONAL REQUIREMENTS FOR CAIR NOx ANNUAL
TRADING PROGRAM

§ 145.211. [Timing requirements for CAIR NOx allowance allocations.

(a) Provisions not incorporated by reference. The requirements of 40 CFR 96.141
(relating to timing requirements for CAIR NOx allowance allocations) arc not
incorporated by reference. Instead of 40 CFR 96.141, the requirements set forth in
this section apply.

(b) Regular allocations. The Department will make regular allocations of CAIR
NOx allowances as follows:

—(1) Except for allocations made under subsection (c), by April 30, 2008, the
Department will submit to the Administrator the CAIR NOx allowance allocations
made in accordance with § 145.212 (relating to CAIR NOx allowance allocations)
for the control periods in 2010-2012 in a format prescribed by the Administrator.

(2) Except for allocations made under subsection (c), by April 30, 2009, the
Department will submit to the Administrator the CAIR NOx allowance allocations
made in accordance with § 145.212 for the control period in 2013 in a format
prescribed by the Administrator. By April 30 every year after 2009, the Department
will submit the allocations for the next consecutive control period.

(3) The Department will reserve 1.3% of the CAIR NOx Trading Budget for each
annual control period for allocation to units as provided under § 145.212(f)(2).
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(c) New CAIR NOx unit allowance allocations. By April 30, 2011, and by April 30
every year thereafter, the Department will submit to the Administrator the CAIR
NOx allowance allocations made in accordance with § 145.212(e). The Department
will base the allocations on actual emissions in the calendar year preceding the year
of the submission.

(d) Publication. The Department will publish notice of the proposed CAIR NOx
allowance allocations in the Pennsylvania Bulletin and will publish the final
allocations after a 15 day public comment period. The Department will include in
the notice the name and telephone number of a person to contact for access to
additional information. The Department will publish notice according to the
following schedule:

(1) For allocations made under subsection (b)(l), by April 1, 2008.

(2) For allocations made under subsection (b)(2), by April 1, 2009, and by April 1
every year thereafter.

—(3) For allocations made under subsection (c), by March 1 each year, beginning in

(e) Order of budget allowance withdrawal. The Department will issue CAIR NOx
allowances from the CAIR NOx Trading Budget established in 10 CFR 96.140
(relating to State trading budgets) in the following order:

(1) To new units under § 145.212(c).

(2) To units under § H5.212(f)(2).

(3) To units under § 145.212(c).] [Reserved],

§ 145.212. [CAIR NOx allowance allocations.

(a) Provisions not incorporated by reference. The requirements of 40 CFR 96.142
(relating to CAIR NOx allowance allocations) arc not incorporated by reference.
Instead of 40 CFR 96.142, the requirements set forth in this section apply.

(b) Baseline heat input. Baseline heat input for each CAIR NOx unit will be
converted as follows:

—(1) A unit's control period heat input and a unit's status as coal fired or oil fired
for a calendar year under this paragraph will be determined in one of the following
two ways:
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—(i) In accordance with 40 CFR Part 75 (relating to continuous emission
monitoring), to the extent that the unit was otherwise subject to 40 CFR Part 75 for
the year.

—(ii) Based on the best available data reported to the Department for the unit, to
the extent the unit was not otherwise subject to the requirements of 40 CFR Part 75
for the year.

(2) Except as provided in subparagraphs (iv) and (v), a unit's converted control
period heat input for a calendar year shall be determined as follows:

—(i) The control period gross electrical output of the generators served by the unit
multiplied by 7,900 Btu/kWh if the unit is coal fired for the year, and divided by
1,000,000 Btu/mmBtu.

—(ii)—The control period gross electrical output of the generators served by the
unit multiplied by 6,675 Btu/kWh if the unit is not coal fired for the year, and
divided by 1,000,000 Btu/mmBtu.

—(Hi)—If a generator is served by two or more units, the gross electrical output of
the generator will be attributed to each unit in proportion to the share of the total
control period heat input from each of the units for the year.

—(iv)—For a unit that is a boiler and has equipment used to produce electricity and
useful thermal energy for industrial, commercial, heating or cooling purposes
through the sequential use of energy, the total heat energy (in Btus) of the steam
produced by the boiler during the annual control period, divided by 0.8 and by
1,000,000 Btu/mmBtu.

—(v)—For a unit that is a combustion turbine and has equipment used to produce
electricity and useful thermal energy for industrial, commercial, heating or cooling
purposes through the sequential use of energy, the annual control period gross
electrical output of the enclosed device comprising the compressor, combustor and
turbine multiplied by 3,413 Btu/kWh, plus the total heat energy (in Btu) of the
steam produced by any associated heat recovery steam generator during the annual
control period divided by 0.8, and with the sum divided by 1,000,000 Btu/mmBtu.

-—(vi)—Calculations will be based on the best output data available on or before
January 31 of the year the allocations arc published. If unit level electrical or steam
output data are not available from EIA, or submitted by this date by the owner or
operator of the CAIR NOx unit, then heat input data for the period multiplied by
0.25 and converted to MWh will be used to determine total output.

(c) Existing unit, new unit and subsection (/)(!) qualifying resource allocation
baseline. For each control period beginning with January 1, 2010, and each year
thereafter, the Department will allocate to qualifying resources and CAIR NOx
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units, including CAIR NOx units issued allowances under subsection (c), a total
amount of CAIR NOx allowances equal to the number of CAIR NOx allowances
remaining in the Commonwealth's CAIR NOx trading budget under 40 CFR 96.140
(relating to State trading budgets) for those control periods using summed baseline
heat input data as determined under subsections (b) and (f)(l) from a baseline year
that is 6 calendar years before the control period.

(d) Proration of allowance allocations. The Department will allocate CAIR NOx
allowances to each existing CAIR NOx unit and qualifying resource in an amount
determined by multiplying the amount of CAIR NOx allowances in the
Commonwealth's CAIR NOx trading budget available for allocation under
subsection (c) by the ratio of the baseline heat input of the existing CAIR NOx unit
or qualifying resource to the sum of the baseline heat input of existing CAIR NOx
units and of the qualifying resources, rounding to the nearest whole allowance as
appropriate.

(c) Allocations to new CAIR NOx units. By March 31, 2011, and March 31 each year
thereafter, the Department will allocate CAIR NOx allowances under § 145.21 l(c)
(relating to timing requirements for CAIR NOx allowance allocations) to CAIR
NOx units equal to the previous year's emissions at each unit, unless the unit has
been issued allowances of the previous year's vintage in a regular allocation under
§ 145.21 l(b). The Department will allocate CAIR NOx allowances under this
subsection of a vintage year that is 5 years later than the year in which the emissions
were generated. The number of CAIR NOx allowances allocated may not exceed the
actual emission of the year preceding the year in which the Department makes the
allocation. The allocation of these allowances to the new unit will not reduce the
number of allowances the unit is entitled to receive under another provision of this
subchapter.

(f) Allocations to qualifying resources and units exempted by section 405(g)(6)(a) of
the Clean Air Act. For each control period beginning with 2010 and thereafter, the
Department will allocate CAIR NOx allowances to qualifying resources under
paragraph (1) in this Commonwealth that are not also allocated CAIR NOx
allowances under another provision of this subchapter and to existing units under
paragraph (2) that were exempted at any time under section 405(g)(6)(a) of the
Clean Air Act (42 U.S.C.A. § 7651d(g)(6)(A)), regarding phase II SO3 requirements,
and that commenced operation prior to January 1, 2000, but did not receive an
allocation of SO2 allowances under the EPA's Acid Rain Program, as follows:

(1) The Department will allocate CAIR NOx allowances to a renewable energy
qualifying resource or demand side management energy efficiency qualifying
resource in accordance with subsections (c) and (d) upon receipt by the Department
of an application, in writing, on or before June 30 of the year following the control
period, except for vintage year 2011 and 2012 NOx allowance allocations whose
application deadline will be prescribed by the Department, meeting the
requirements of this paragraph. The number of allowances allocated to the



qualifying resource will be determined by converting the certified quantity of
electric energy production, useful thermal energy, and energy equivalent value of
the measures approved under the Pennsylvania Alternative Energy Portfolio
Standard to equivalent thermal energy. Equivalent thermal energy is a unit's
baseline heat input for allocation purposes. The conversion rate for converting
electrical energy to equivalent thermal energy is 3,413 Btu/kWh. To receive
allowances under this subsection, the qualifying resource must have commenced
operation after January 1, 2005, must be located in this Commonwealth and may
not be a CAIR NOx unit. The following procedures apply:

—(i)—The owner of a qualifying renewable energy resource shall appoint a CAIR-
authorized account representative and file a certificate of representation with the
EPA and the Department.

—(M)—The Department will transfer the allowances into an account designated by
the owner's CAIR authorized account representative of the qualifying resource, or
into an account designated by an aggregator approved by the Pennsylvania Public
Utility Commission or its designee.

—(Hi)—The applicant shall provide the Department with the corresponding
renewable energy certificate serial numbers.

—(tv)—At least one whole allowance must be generated per owner, operator or
aggregator for an allowance to be issued.

(2) The Department will allocate CAIR NOx allowances to the owner or operator
of a CAIR SOa unit that commenced operation prior to January 1, 2000, that has
not received an SO; allocation for that compliance period, as follows:

—(i)—By January 31, 2011, and each year thereafter, the owner or operator of a
unit may apply, in writing, to the Department under this subsection to receive extra
CAIR NOx allowances.

—(ii) The owner or operator may request under this subparagraph one CAIR
NOx allowance for every 8 tons of SO; emitted from a qualifying unit during the
preceding control period. An owner or operator of a unit covered under this
subparagraph that has opted into the Acid Rain Program may request one CAIR
NOx allowance for every 8 tons of SO; emissions that have not been covered by the
SO; allowances received as a result of opting into the Acid Rain Program.

—(iii) If the original CAIR NOx allowance allocation for the unit for the control
period exceeded the unit's actual emissions of NOx for the control period, the owner
or operator shall also deduct the excess CAIR NOx allowances from the unit's
request under subparagraph (ii). This amount is the unit's adjusted allocation and
will be allocated unless the proration described in subparagraph (iv) applies.
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—(iv)—The Department will make any necessary corrections and then sum the
requests. If the total number of NQx allowances requested by all qualified units
under this paragraph, as adjusted by subparagraph (iii), is less than 1.3% of the
Commonwealth's CAIR NQx Trading Budget, the Department will allocate the
corrected amounts. If the total number of NOx allowances requested by all qualified
units under this paragraph exceeds 1.3% of the Commonwealth's CAIR NOx
Trading Budget, the Department will prorate the allocations based upon the
following equation:

AA--jEA X (0.013 X B N A ^ T B A

where,

-AA is the unit's prorated allocation,

-EA is the adjusted allocation the unit may request under subparagraph (iii),

4&NA is the total number of CAIR NOx allowances in the Commonwealth's CAIR
NOx trading budget,

4F«A is the total number of CAIR NOx allowances requested by all units requesting
allowances under this paragraph.

(3) The Department will review each CAIR NOx allowance allocation request
under this subsection and will allocate CAIR NOx allowances for each control
period under a request as follows:

—(i) The Department will accept an allowance allocation request only if the
request meets, or is adjusted by the Department as necessary to meet, the
requirements of this section.

(ii)—On or after January 1 of the year of allocation, the Department will
determine the sum of the CAIR NOx allowances requested.

(4) Up to 1.3% of the Commonwealth's CAIR NOx trading budget is available for
allocation in each allocation cycle from 2011 2016 to allocate 2010 2015 allowances
for the purpose of offsetting SO3 emissions from units described in paragraph (2).
Beginning January 1, 2017, and for each allocation cycle thereafter, the units will no
longer be allocated CAIR NOx allowances under paragraph (2). Any allowances
remaining after this allocation will be allocated to units under subsection (c) during
the next allocation cycle.

(5) Notwithstanding the provisions of paragraphs (2)—(4), the Department may
extend, terminate or otherwise modify the allocation of NOx allowances made
available under this subsection for units exempted under section 405(g)(6)(a) of the
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Clean Air Act after providing notice in the Pennsylvania Bulletin and at least a 30
day public comment period.,

(g) The Department will correct any errors in allocations made by the Department
and discovered after final allocations are made but before the next allocation cycle,
in the subsequent allocation cycle using future allowances that have not yet been
allocated.] [Reserved].

§,145.213. [Supplemental monitoring, recordkeeping and reporting requirements
for gross electrical output and useful thermal energy for units subject to 40 CFR
96.170 96.175.

(a) By January 1, 2009, or by the date of commencing commercial operation,
whichever is later, the owner or operator of the CAIR NOx unit shall install,
calibrate, maintain and operate a wattmeter, measure gross electrical output in
megawatt-hours on a continuous basis and record the output of the wattmeter. If a
generator is served by two or more units, the information to determine the heat
input of each unit for that control period shall also be recorded, so as to allow each
unit's share of the gross electrical output to be determined. If heat input data arc
used, the owner or operator shall comply with the applicable provisions of 40 CFR
Part 75 (relating to continuous emission monitoring).

(b) By September 1, 2008, for a CAIR NOx unit that is a cogencration unit, and for
a CAIR NOx unit with cogencration capabilities, the owner or operator shall install,
calibrate, maintain and operate meters for steam flow in Ibs/hr, temperature in
degrees Fahrenheit, and pressure in PSI, to measure and record the useful thermal
energy that is produced, in mmBtu/hr, on a continuous basis. The owner or
operator of a CAIR NOx unit that produces useful thermal energy but uses an
energy transfer medium other than steam, such as hot water or glycol, shall install,
calibrate, maintain and operate the necessary meters to measure and record the
data necessary to express the useful thermal energy produced, in mmBtu/hr, on a
continuous basis. If the unit ceases to produce useful thermal energy, the owner or
operator may cease operation of the meters, but operation of the meters shall be
resumed if the unit resumes production of useful thermal energy.

(c) Beginning with 2009, the designated representative of the unit shall submit to
the Department an annual report showing monthly gross electrical output and
monthly useful thermal energy from the unit. The report is due by January 31 for
the preceding calendar year.

(d) The owner or operator of a CAIR NOx unit shall maintain onsite the
monitoring plan detailing the monitoring system and maintenance of the monitoring
system, including quality assurance activities. The owner or operator of a CAIR
NOx unit shall retain the monitoring plan for at least 5 years from the date that it is
replaced by a new or revised monitoring plan. The owner or operator of a CAIR
NOx unit shall provide the Department with a written copy of the monitoring plan
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by January 1, 2009, and thereafter within 3 calendar months of making updates to
the plan.

(e) The owner or operator of a CAIR NOx unit shall retain records for at least 5
years from the date the record is created or the data collected as required by
subsections (a) and (b), and the reports submitted to the Department and the EPA
in accordance with subsections (c) and (d).] [Reserved].

ADDITIONAL REQUIREMENTS FOR CAIR NOx OZONE SEASON
TRADING PROGRAM

§ 145.221. [Timing requirements for CAIR NOx Ozone Season allowance
allocations.

(a) Provisions not incorporated by reference. The requirements of 40 CFR 96.341
(relating to timing requirements for CAIR NOx Ozone Season allowance
allocations) are not incorporated by reference. Instead of 40 CFR 96.341, the
requirements in this section apply.

(b) Regular allocations. The Department will make regular allocations of CAIR
NOx ozone season allowances as follows:

(1) Except for allocations made under subsection (c), by April 30, 2008, the
Department will submit to the Administrator the CAIR NOx Ozone Season
allowance allocations made in accordance with § 145.222 (relating to CAIR NOx
Ozone Season allowance allocations) for the control periods in 2010 2012 in a
format prescribed by the Administrator.

(2) Except for allocations made under subsection (c), by April 30, 2009, the
Department will submit to the Administrator the CAIR NOx Ozone Season
allowance allocations made in accordance with § 145.222 for the control period in
2013 in a format prescribed by the Administrator. By April 30 every year after
2009, the Department will submit the allocations for the next consecutive control
period.

(c) New CAIR NOx unit allowance allocations. By April 30, 2011, and by April 30
every year thereafter, the Department will submit to the Administrator the CAIR
NOx Ozone Season allowance allocations made in accordance with § 145.222(c).
The Department will base the allocations on actual emissions in the ozone season in
the calendar year preceding the year of the submission.

(d) Publication. The Department will publish notice of the proposed CAIR NOx
Ozone Season allowance allocations in the Pennsylvania Bulletin and will publish the
final allocations after a 15 day public comment period. The Department will include
in the notice the name and telephone number of a person to contact for access to
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additional information. The Department will publish notice according to the
following schedule:

(1) For allocations made under subsection (b)(l), by April 1, 2008.

(2) For allocations made under subsection (b)(2), by April 1, 2009, and by April 1
every year thereafter.

(3) For allocations made under subsection (c), by March 1 each year, beginning in
2&WL

(e) Order of budget allowance withdrawal. The Department will issue CAIR NOx
Ozone Season allowances from the CAIR NOx Ozone Season trading budget
established in 40 CFR 96.240 (relating to State trading budgets) in the following

(1) To new units under § I15.222(e).

(2) To units under § 145.222(c).1 [Reserved].

§ 145.222. [CAIR NOx Ozone Season allowance allocations.

(a) Provisions not incorporated by reference. The requirements of 40 CFR 96.342
(relating to CAIR NOx Ozone Season allowance allocations) arc not incorporated by
reference. Instead of 40 CFR 96.342, the requirements in this section apply.

(b) Baseline heat input. Baseline heat input for each CAIR NOx Ozone Season unit
will be converted as follows:

—(1) A unit's control period heat input and a unit's status as coal-fired or oil fired
for the ozone season portion of a calendar year under this paragraph will be
determined in one of the following two ways:

—(i)—In accordance with 40 CFR Part 75 (relating to continuous emission
monitoring), to the extent that the unit was otherwise subject to the requirements of
40 CFR Part 75 for the control period.

—(ii) Based on the best available data reported to the Department for the unit, to
the extent the unit was not otherwise subject to the requirements of 40 CFR Part 75
for the year;

(2) Except as provided in subparagraphs (iv) and (v), a unit's converted control
period heat input for the ozone season portion of a calendar year shall be
determined as follows:
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—(i) The control period gross electrical output of the generators served by the unit
multiplied by 7,900 Btu/kWh if the unit is coal fired for the ozone season control
period, and divided by 1,000,000 Btu/mmBtu.

—(«)—The control period gross electrical output of the generators served by the
unit multiplied by 6,675 Btu/kWh if the unit is not coal fired for the ozone season
control period, and divided by 1,000,000 Btu/mmBtu.

—(iii) If a generator is served by 2 or more units, the gross electrical output of the
generator will be attributed to each unit in proportion to the share of the total
control period heat input from each of the units for the ozone season control period.

—(iv)—For a unit that is a boiler and has equipment used to produce electricity and
useful thermal energy for industrial, commercial, heating or cooling purposes
through the sequential use of energy, the total heat energy (in Btus) of the steam
produced by the boiler during the ozone season control period, divided by 0.8 and
by 1,000,000 Btu/mmBtu.

—(v) For a unit that is a combustion turbine and has equipment used to produce
electricity and useful thermal energy for industrial, commercial, heating or cooling
purposes through the sequential use of energy, the control period gross electrical
output of the enclosed device comprising the compressor, combustor and turbine
multiplied by 3,413 Btu/kWh, plus the total heat energy (in Btu) of the steam
produced by any associated heat recovery steam generator during the ozone season
control period divided by 0.8, and with the sum divided by 1,000,000 Btu/mmBtu.

—(v+)—Calculations will be based on the best output data available on or before
January 31 of the year the allocations are published. If unit level electrical or steam
output data arc not available from EIA, or submitted by this date by the owner or
operator of the CAIR NOx Ozone Season unit, then heat input data for the period
multiplied by 0.25 and converted to MWh will be used to determine total output.

(c) Existing unit, new unit and subsection (0(1) qualifying resource allocation
baseline. For each control period beginning with the 2010 control period and
thereafter, the Department will allocate to qualifying resources and CAIR NOx
Ozone Season units, including CAIR NOx Ozone Season units issued allowances
under subsection (e), a total amount of CAIR NOx Ozone Season allowances equal
to the number of CAIR NOx Ozone Season allowances remaining in the
Commonwealth's CAIR NOx Ozone Season trading budget under 40 CFR 96.140
(relating to State trading budgets) for those control periods using summed baseline
heat input data as determined under subsections (b) and (f)(l) from an ozone season
control period in a baseline year that is 6 calendar years before the control period.

(d) Proration of allowance allocations. The Department will allocate CAIR NOx
Ozone Season allowances to each existing CAIR NOx Ozone Season unit and
qualifying resource in an amount determined by multiplying the amount of CAIR
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NOx Ozone Season allowances in the Commonwealth's CAIR NOx Ozone Season
trading budget available for allocation under subsection (c) by the ratio of the
baseline heat input of the existing CAIR NOx Ozone Season unit or qualifying
resource to the sums of the baseline heat input of existing CAIR NOx Ozone Season
units and of the qualifying resources, rounding to the nearest whole allowance as
appropriate.

(c) Allocations to new CAIR NOx Ozone Season units. By March 31, 2011, and
March 31 each year thereafter, the Department will allocate CAIR NOx Ozone
Season allowances under § 145.221(c) (relating to timing requirements for CAIR
NOx Ozone Season allowance allocations) to CAIR NOx Ozone Season units equal
to the previous year's emissions at each unit, unless the unit has been issued
allowances of the previous year's vintage in a regular allocation under § 145.221(b).
The Department will allocate CAIR NOx allowances under this subsection of a
vintage year that is 5 years later than the year in which the emissions were
generated. The number of CAIR NOx Ozone Season allowances allocated shall not
exceed the actual emission of the year preceding the year in which the Department
makes the allocation. The allocation of these allowances to the new unit will not
reduce the number of allowances the unit is entitled to receive under another
provision of this subchapter.

(f) Allocations to qualifying resources. For each control period beginning with the
2010 control period, and thereafter, the Department will allocate CAIR NOx Ozone
Season allowances to qualifying resources in this Commonwealth that arc not also
allocated CAIR NOx Ozone Season allowances under another provision of this
subchapter, as follows:

(1) The Department will allocate CAIR NOx Ozone Season allowances to a
renewable energy qualifying resource or demand side management energy
efficiency qualifying resource in accordance with subsections (c) and (d) upon
receipt by the Department of an application, in writing, on or before June 30 of the
year following the control period, except for vintage year 2011 and 2012 NOx Ozone
Season allowance allocations whose application deadline will be prescribed by the
Department, meeting the requirements of this paragraph. The number of
allowances allocated to the qualifying resource will be determined by converting the
certified quantity of electric energy production, useful thermal energy, and energy
equivalent value of the measures approved under the Pennsylvania Alternative
Energy Portfolio Standard to equivalent thermal energy. Equivalent thermal energy
is a unit's baseline heat input for allocation purposes. The conversion rate for
converting electrical energy to equivalent thermal energy is 3,413 Btu/kWh. To
receive allowances under this subsection, the qualifying resource must have
commenced operation after January 1, 2005, must be located in this Commonwealth
and may not be a CAIR NOx Ozone Season unit. The following procedures apply:
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—(i) The owner of a qualifying renewable energy resource shall appoint a CAIR
authorized account representative and file a certificate of representation with the
EPA and the Department.

—(ii)—The Department will transfer the allowances into an account designated by
the owner's CAIR authorized account representative of the qualifying resource, or
into an account designated by an aggregator approved by the Pennsylvania Public
Utility Commission or its designce.

—(iii) The applicant shall provide the Department with the corresponding
renewable energy certificate serial numbers.

—(iv)—At least one whole allowance must be generated per owner, operator or
aggregator for an allowance to be issued.

(g) The Department will correct any errors in allocations made by the Department
and discovered after final allocations are made but before the next allocation cycle,
in the subsequent allocation cycle using future allowances that have not yet been
allocated.] [Reserved!.

§ 145.223. [Supplemental monitoring, recordkeeping and reporting requirements
for gross electrical output and useful thermal energy for units subject to 40 CFR
96.370 96.375.

(a) By January 1, 2009, or by the date of commencing commercial operation,
whichever is later, the owner or operator of the CAIR NQx Ozone Season unit shall
install, calibrate, maintain and operate a wattmeter, measure gross electrical output
in megawatt hours on a continuous basis and record the output of the wattmeter. If
a generator is served by two or more units, the information to determine the heat
input of each unit for that control period shall also be recorded, so as to allow each
unit's share of the gross electrical output to be determined. If heat input data are
used, the owner or operator shall comply with the applicable provisions of 40 CFR
Part 75 (relating to continuous emission monitoring).

(b) By September 1, 2008, for a CAIR NOx Ozone Season unit that is a
cogencration unit, and for a CAIR NOx Ozone Season unit with cogeneration
capabilities, the owner or operator shall install, calibrate, maintain and operate
meters for steam flow in Ibs/hr, temperature in degrees Fahrenheit and pressure in
PSI, to measure and record the useful thermal energy that is produced, in
mmBtu/hr, on a continuous basis. The owner or operator of a CAIR NOx Ozone
Season unit that produces useful thermal energy but uses an energy transfer
medium other than steam, such as hot water or glycol, shall install, calibrate,
maintain and operate the necessary meters to measure and record the data
necessary to express the useful thermal energy produced, in mmBtu/hr, on a
continuous basis. If the unit ceases to produce useful thermal energy, the owner or
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operator may cease operation of the meters, but operation of the meters shall be
resumed if the unit resumes production of useful thermal energy.

(c) Beginning with 2009, the designated representative of the unit shall submit to
the Department an annual report showing monthly gross electrical output and
monthly useful thermal energy from the unit. The report is due by January 31 for
the preceding calendar year.

(d) The owner or operator of a CAIR NOx Ozone Season unit shall maintain onsite
the monitoring plan detailing the monitoring system and maintenance of the
monitoring system, including quality assurance activities. The owner or operator of
a CAIR NOx Ozone Season unit shall retain the monitoring plan for at least 5 years
from the date that it is replaced by a new or revised monitoring plan. The owner or
operator of a CAIR NOx Ozone Season unit shall provide the Department with a
written copy of the monitoring plan by January 1, 2009, and thereafter within 3
calendar months of making updates to the plan.

(e) The owner or operator of a CAIR NOx Ozone Season unit shall retain records
for at least 5 years from the date the record is created or the data collected as
required by subsections (a) and (b), and the reports submitted to the Department
and the EPA in accordance with subsections (c) and (d).] [Reserved].
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Pennsylvania Department of Environmental Protection

5MBIP ̂ L/|gy#y Rachel Carson State Office Building
P.O. Box 2063

Harrisburg, PA 17105-2063
October 7, 2008

Policy Office 717-783-8727

Kim Kaufman, Executive Director
Independent Regulatory Review Commission
333 Market Street, 14th Floor
Harrisburg, PA 17120

RE: Final - Form Rulemaking - Triennial Review of Water Quality Standards (#7-421)
Final - Form Rulemaking - Hazardous Waste Amendments (#7-409)
Final - Form Rulemaking - Diesel Vehicle Idling (#7-422)
Final - Form Rulemaking (with notice of proposed rulemaking omitted): Clean Air Interstate
Rule-Repeal (#7-429)

Dear Mr. Kaufmann:

Pursuant to Section 5.1 (a) of the Regulatory Review Act, please find enclosed copies of four fin
form rulemakings for review and comment by the Independent Regulatory Review Commission. The
Environmental Quality Board (EQB) approved these final-form rulemakings at its September 16, 2008,
meeting. Summaries of each rulemaking are as follows:

Triennial Review of Water Quality Standards: The Triennial Review of Water Quality Stan-
dards final rulemaking constitutes Pennsylvania's current triennial review of its water quality standards
The Federal Clean Water Act requires that states periodically, but at least once every three years, reviev
and revise as necessary, their water quality standards. Pennsylvania's water quality standards, which ai
codified in Chapter 93 and Chapter 92, are designed to implement the requirements of the Clean Stream
Law and the Federal Clean Water Act. The final form rulemaking being considered will: update the wa
quality criteria; merge sections of Chapter 16 (Water Quality Toxics Management Strategy - Statement
Policy) into Chapter 93 (Water Quality Standards); add a definition in § 93.1 to clarify the term
"conventional treatment" for potable water supply (PWS) that is used in § 93.3, Table 1; clarify in the
footnote to Table 3 in § 93.7 that other sensitive "critical uses" may apply; verify current exceptions to
fishable/swimmable waters; and correct and change drainage lists and other typographic and grammatic
errors. Final amendments to the Triennial Review rulemaking, once approved by the Commonwealth,
will be submitted to the U.S. EPA for approval.

The EQB approved the proposed rulemaking at its October 16, 2007, meeting. The proposed
rulemaking was published in the Pennsylvania Bulletin on January 12, 2008, with a 45-day public
comment period and two public meetings and hearings. The Legislative Reference Bureau (LRB)
published a correction in the Pennsylvania Bulletin on February 2, 2008, to correct the criteria for two
chemicals found in the proposed Table 5 of § 93.8c. In addition, in response to a public request, the
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public comment period was extended an additional 30 days and closed on March 27, 2008, as publish*
the Pennsylvania Bulletin on February 23, 2008.

Comments on the proposed rulemaking were received from ten commentators including the
Independent Regulatory Review Commission (IRRC). A majority of the comments received involved
requests for the Board to justify the proposed statewide criterion for molybdenum (Mo), as most com-
mentators felt that a statewide criterion, as opposed to a facility specific discharge limitation, is not
appropriate. Other commentators questioned the Department's methodology in developing the statewi
criterion for Mo and countered that the proposed discharge limitation could not be met by any current
treatment technologies. Some commentators also questioned the toxicity of Mo and whether it is a thr
to human health.

The Department discussed the final-form rulemaking with the Water Resources Advisory
Committee (WRAC) on July 22, 2008. Although WRAC unanimously approved the final rulemaking
consideration by the EQB, the committee offered suggestions for the definition of "conventional
treatment", as well as noted that some committee members' objected to the proposed statewide criteric
for Mo. The committee's recommendations for the definition of "conventional treatment" are incorpo-
rated into the definition as it now appears in the Annex. In response to the comments over Mo, the
Department maintains that a statewide criterion for Mo is needed as there are numerous major facilitiei
across Pennsylvania that are discharging Mo and a statewide criterion would provide consistent protec
limits. The U.S. EPA Headquarters and EPA Region 3 staff reviewed and determined that the Depart-
ment used the appropriate data and methodologies to develop the recommended statewide human healt
criterion for Mo.

Hazardous Waste Amendments: Various amendments are contained in this final rulemaking
which will affect persons who generate, store, transport, dispose or treat hazardous waste in Pennsylva
The rulemaking removes obsolete provisions and corrects inaccurate references currently in the
regulations; deletes the outdated co-product transition scheme; and simplifies the reporting requiremen
for hazardous waste manifests and universal wastes to eliminate unnecessary reports and to reduce pap
work requirements. The rulemaking also proposes the addition of two new categories of universal was
including oil-based finishes (paint, varnishes, stains, etc.) and silver containing spent photographic
solutions. Universal wastes are managed under reduced requirements in order to encourage recycling i
proper management. The regulations also improve the current permitting process by incorporating the
federal standardized permits provision, which provides a streamlined process for generators of hazardo
waste to obtain a permit to store waste for greater than 90 days. A standardized permit process is also
available to companies that generate hazardous waste at various locations but want to establish a single
treatment facility at one of these locations to treat hazardous waste generated at all locations. The final
form rulemaking also includes a minor correction to the regulation for corrective action for solid waste
management units. This correction will eliminate an impediment for Pennsylvania to receive federal
authorization for the Resource Conservation and Recovery Act (RCRA) Corrective Action program,
which would provide increased flexibility and further encourage brownfields redevelopment

The proposed rulemaking was published in the Pennsylvania Bulletin on July 14, 2007,
commencing a 30-day public comment period. During the public comment period, the EQB received
comments on the rulemaking from 11 commentators, including Senators Musto and White,
Representative Hutchinson, and IRRC. The predominant issue raised in the majority of comments
submitted on the proposed rulemaking was the Department's proposal to change the bonding
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requirements for closure and post-closure care of a hazardous waste storage, treatment or disposal faci
Specifically, the Department proposed that the financial test and corporate guarantee for closure be
eliminated from the regulations and replaced with a provision for closure insurance, as provided for in
federal regulations. This recommendation was based on the Department's experience with companies
suddenly losing the ability to meet the requirements of the financial test with no means of replacing
collateral available or entering bankruptcy. In the final-form rulemaking, the Department's proposal is
eliminated, thereby retaining the financial test and corporate guarantee provisions as viable options to
satisfy the bond requirement. The U.S. EPA is currently conducting a national comprehensive study tc
review financial assurance requirements, which may result in changes to the federal requirements
including the financial test and corporate guarantee. The Department feels it is best to suspend change
Pennsylvania's financial test requirements at this time, until the results of EPA's study can be thorougl
examined.

The Solid Waste Advisory Committee reviewed the final-form rulemaking on April 10, 2008. .
that meeting, SWAC unanimously approved the final rulemaking for consideration by the EQB.

Diesel Vehicle Idling (25 Pa Code, Chapters 121 and 126): This final-form rulemaking, whi
was initiated through a petition to the EQB by the Clean Air Board of Central PA, adds a new Sub-
chapter F to Chapter 126 to restrict any person from idling a diesel-powered motor vehicle with a gross
vehicle weight rating of 10,001 pounds or more, or allowing such idling to occur on their property, for
more than a total of five minutes in any continuous 60-minute period. A number of exemptions are
included in the rulemaking to allow idling under certain circumstances, including a temporary exemptii
for driver comfort during hot and cold weather (expires May 1, 2010), and exemeptions applying when
idling is necessary for maintenance and safety considerations; loading and unloading activities; and for
sampling, weighing, and for vehicles waiting to load or unload. In addition, vehicles displaying a
California label indicating they are less polluting are also permitted to idle.

Through the implementation of this rulemaking, the Department estimates that 1,610 tons of N(
will be reduced annually, as well as 45 tons of volatile organic compounds. Once the temperature exeri
tion expires in 2010, the Department estimates that an additional 30 tons of particulate matter will also
reduced in the Commonwealth. These emission reductions are not only a part of the Commonwealth's
efforts to achieve and maintain the health-based ozone and PM2.5 air quality standards, but will also
reduce direct exposure to diesel particulate emissions, a likely carcinogen. Furthermore, the U.S. EPA
estimates that idling heavy-duty vehicles can consume about one gallon of diesel fuel for every hour of
idling time, resulting in more than 21 pounds of CO2 emissions, a major greenhouse gas. Therefore, th
idling restrictions contained in this rulemaking will not only reduce greenhouse gas emission, but fuel
usage, which will be a cost savings to vehicle owners and operators. If adopted by the Board, the final-
form rulemaking will be submitted to the EPA as a revision to the State Implementation Plan.

The proposed rulemaking was published in the January 12, 2008, edition of the Pennsylvania
Bulletin, commencing the public comment period. During the 65-day public comment period on the
proposed rulemaking, the EQB received 568 comments, including petitions with over 2,200 signatures
support. Testimony on the proposed rulemaking was also received at three public hearings that occurre
in Allentown on February 12, 2008; Harrisburg on February 13, 2008; and Pittsburgh on February 15,
2008. A majority of the comments received were supportive of the rulemaking and its intended enviroi
mental and health benefits; however, some commentators expressed concerns with several aspects of th
rulemaking. Specifically, concerns were raised by commentators regarding the regulatory provision th;
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would require the exhaust of auxiliary power systems (APS) on vehicles with MY 2007 or newer engines
to be routed through the main engine's exhaust system, hi lieu of this requirement, the regulations specify
that an APS, labeled as being verified by CARB for having advanced particulate control, could be used.
In reviewing comments on this provision, the Department concluded that since APS emission reduction
and alternative technology fields are still developing, it would omit the requirement in the final-form
rulemaking and would continue to monitor the technological developments until a more satisfactory
approach can be identified. Commentators also expressed concern with the Department's proposal to
allow idling of vehicles with MY 2007 and newer if the vehicle displayed a CARB label, and suggested
that if such an idling exemption was provided, it should not be limited to vehicles of model year 2007 and
newer because retrofits are being developed. The Department considered the comments and amended the
rulemaking by removing any reference to a specific model year for this regulatory provision.

Several commentators, including IRRC, also provided substantive comments concerning their
opposition to the proposal that would hold property owners responsible for the idling of vehicles on their
property. The same concerns regarding the responsibility of property owners to uphold idling restrictions
were deliberated by the Air Quality Technical Advisory Committee (AQTAC) when it reviewed the final-
form rulemaking on May 23, 2008. While AQTAC voted to present the final-form rulemaking to the
EQB, it did so on the condition that the words "or allow" would be removed from § 126.611 of the final
rulemaking to limit the idling restriction responsibilities of property owners. Despite these collective
concerns, the Department has retained the requirement in the final-form rulemaking, as it maintains that
shared responsibility by owners and operators of facilities and owners and operators of vehicles is
essential to reducing idling effectively. In the EQB's final-form regulation, requirements are also added
to require certain locations to post signs about the idling prohibition regulations in order to aid the Depart-
ment with public education about the rule.

Clean Air Interstate Rule - Repeal: This final rulemaking (with notice of proposed rulemaking
omitted) repeals the Clean Air Interstate Rule (CAIR), which was previously adopted by the Board on
December 18, 2007, and published in the Pennsylvania Bulletin on April 22, 2008. The rulemaking is
being processed under procedures for final-omitted regulations as authorized under 45 P.S. §1204
(relating to omission of notice of proposed rulemaking). Omission of notice of proposed rulemaking is
appropriate for these regulations because the notice of proposed rulemaking procedure specified in
sections 201 and 202 of the Commonwealth Document Law (45 P.S. §§1201 and 1202) is, in this
instance, impracticable, unnecessary and contrary to the public interest.

The U.S. Environmental Protection Agency (EPA) adopted the CAIR in 2005. CAIR included
model rules for a 28-state and District of Columbia emission trading program to reduce the interstate
transport of NOX and sulfur dioxide. Following CAIR's adoption, numerous petitions for review were
filed in the Court of Appeals for the District of Columbia Circuit; however, the Department did not file a
petition. The Department adopted a Pennsylvania CAIR on April 12, 2008, incorporating by reference the
Federal CAIR model rules and making related regulatory amendments. On July 11, 2008, the District of
Columbia Circuit Court of Appeals ruled that CAIR was "fundamentally flawed," and vacated the
regulation. The court stated that the NOX SIP Call continues in CAIR's absence. The NOX SIP Call is in
the Commonwealth's federally-approved SIP.

This final rulemaking (with notice of proposed rulemaking omitted) is necessary to repeal the
CAIR provisions to ensure continuity in implementing the NOX SIP Call regulations and to avoid lost
emission reductions, undue confusion, and conflict with the Federal court decision and the
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Commonwealth's Federally-approved SIP. The rulemaking will enable the Department to continue the
NOX SIP Call emission allowances that the Commonwealth's CAIR regulations terminated (beginning
January 1, 2009). The rulemaking will also repeal the transition provisions, including those applicable to
non-EGUs, and reinstate requirements for small sources of NOx (certain boilers, stationary combustion
turbines and stationary internal combustion engines) in the five-county Philadelphia area, as well as
enable Portland cement kilns and large stationary internal combustion engines to surrender NOx Budget
Trading Program allowances instead of CAIR allowances. The rulemaking will allow air pollution
reductions to continue in accordance with the court ruling and the Commonwealth's approved SIP.

The Department will provide assistance as necessary to facilitate the Commission's review of the
above final-form rulemakings under Section 5.1(e) of the Regulatory Review Act. Please contact me at
717-783-8727 if you have any questions or need additional information.

Sincerely,

Michele L. Tate
Regulatory Coordinator

Enclosures
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