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(8) Briefly explain the regulation in clear and nontechnical language.

Chapter 711 establishes requirements for the education of students with disabilities in Charter Schools and
Cyber Charter Schools. It defines requirements for screening of students who maybe eligible for special
education, the development of an individualized education program for each identified student, and
establishes procedural safeguards for the resolution of complaints.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

Public School Code of 1949, 24 P.S. §17-1732-A(c)(2) and § 17-1749-A(b)(8).
Individuals with Disabilities Education Act and implementing regulations at 34 CFR 300.1—300.818
PARC Consent Agreement of 1971.
(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

The regulation is mandated by state law in the Public School Code of 1949, 24 P.S. §17-1732-A(c)(2) and
§17-1749-A(b)(8).
Section 608 of the Federal Individuals with Disabilities Education Improvement Act (P.L. 108-446) and
associated regulations (34 CFR 300.1—300.818) also require that a state "ensure that any State rules,
regulations, and policies relating to this title conform to the purposes of this title."



Regulatory Analysis Form
(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses?

Chapter 711 establishes requirements for charter schools and cyber charter schools to provide
appropriate educational services to students with disabilities. The policies contained therein are required
under the federal Individuals With Disabilities Education Improvement Act (IDEA) which qualifies the
Commonwealth to receive more than $390 million in federal funding. In addition, the regulation
maintains reporting requirements and other related requirements consistent with the Charter School and
Cyber Charter School Law.

(12) State the public health, safety, environmental or general welfare risks associated with
nonregulation.

Failure to align state policies with the requirements of IDEA will jeopardize this Commonwealth's
eligibility for the more than $390 million it receives each year in federal funding. In addition,
approximately 8,874 children with disabilities enrolled in charter schools and cyber charter schools
would have limited protections and reduced levels of educational services and programs without state
regulation.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible and
approximate the number of people who will benefit.)

Charter Schools and Cyber Charter Schools are considered public schools, and as such are responsible for
providing special education services and programs consistent with the Individuals with Disabilities
Education Improvement Act (IDEA) of 2004 and its August 2006 regulations. In 2006/07, it was
reported that 59,976 of Pennsylvania's 1.8 million school-age children attended Charter Schools and
Cyber Charter Schools. As of December 1, 2007, as reported in the Department's December 1, 2007
PennData special education reporting system, 8,874 of the enrolled students were identified as students
with disabilities and receiving special education services and programs. Following is a breakout of those
8,874 students by category of disability:

Specific Learning Disability -5,388 Hearing Impairment including Deafness - 40
Speech or Language Impairment - 1,557 Multiple Disabilities - 39
Emotional Disturbance - 721 Orthopedic Impairment - 20
Other Health Impairment - 434 Traumatic Brain Injury - 12
Mental Retardation - 358 Visual Impairment including Blindness - 18
Autism - 286 Deaf Blind - 1

(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

School personnel who are not able to meet the new qualifications for educational interpreters may need
to be reassigned or could lose their job. Approximately 15-20 educational interpreters may be affected
by the regulation, however, data are not available as to the exact number of interpreters who maybe
working in Charter Schools and Cyber Charter Schools.
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Regulatory Analysis Form
(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply).

The entities that will be required to comply are the 115 Charter Schools and 11 Cyber charter Schools in
the Commonwealth. In 2006/07, these schools served a total of 59,976 students. The staff members
who work in these schools will be required to comply. As reported to the Department, in 2006/07 there
were 3708 professional staff members employed by Charter Schools, and 723 professional staff
employed by Cyber Charter Schools; a total of 4,431 professional staff will be required to comply.
Charter and Cyber Charter Schools also reported their numbers of support staff, with 1,983 support staff
employed by Charter Schools and 182 support staff employed by Cyber Charter schools; a total of 2,165
support staff will be required to comply.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

Representatives of the Department of Education held five public regional roundtable meetings in
December 2006 and January 2007 to seek input on Chapter 711. The sessions were attended by over 50
individuals. Two roundtables were held in Harrisburg. The others were held in King of Prussia,
Pittsburgh and the Lehigh Valley. Notice of the roundtable meetings were posted on the Department of
Education web site and announced in public meetings, email notices sent to all charter school and cyber
charter school chief executive officers, as well as to school administrators and to the Department's
stakeholders list. Following publication of the proposed Chapter 711 regulations, three public hearings
were held as follows: July 24, 2007 - Pittsburgh; July 26, 2007 - Harrisburg; and, July 31, 2007 - King
of Prussia. Five individuals and organizations provided written comment, in addition to the Independent
Regulatory Review Commission (JJRRC). Department staff provided an update to Charter School and
Cyber Charter School administrators at their Winter 2008 leadership seminar.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required.

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required.

As the current two-tier system for due process hearings and appeals (711.62) transitions to a single level
system next year, Charter Schools and Cyber Charter Schools will save approximately $30,000 annually,
their share of costs for first-level due process hearings. The responsibility for the cost of hearing
officers, transcripts, travel and related administrative costs will shift from local school entities to the
Department of Education.

CHAPTER 711 - REV. 5/14/2008 - 2"d draft
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Regulatory Analysis Form
(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required.

The Department will realize a savings of approximately $5,000 annually from the elimination of the
second tier appeals panel system, for appeals related to Charter Schools and Cyber Charter Schools.
However, with the elimination of the appeals panels, the Department assumes responsibility for costs
associated with the first-level due process hearings; that include the cost of hearing officers, court
reporters, travel and related costs. Half of these costs were previously paid by charter schools and cyber
charter schools. When the appeals panel system is eliminated, the single-level system will result in
annual additional costs to the Department of approximately $30,000 annually for costs related to due
process hearings for students in Charter Schools and Cyber Charter Schools.

(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

SAVINGS:

Regulated Community

Local Government

State Government

Total Savings

COSTS:

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses

Current FY

$

$0

$0

0

$0

-
$0

$0

0

$

$30,000

$5,000

$35,000

$0

$35,000

$35,000

0

$

$30,000

$5,000

$35,000

$0

$30,000

$30,000

0

$

$30,000

$5,000

$35,000

$0

-

$30,000

$30,000

0

FY+4

$

$30,000

$5,000

$35,000

$0

-

$30,000

$30,000

0

$

$30,000

$5,000

$35,000

$0

-

$30,000

$30,000

0
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Regulatory Analysis Form

(20a) Explain how the cost estimates listed above were derived.

Charter Schools and Cyber Charter Schools will no longer pay for hearing officers, their travel or court
stenographers effective July 1, 2008. Effective July 1, 2008 the Department will be responsible for costs
associated with funding the new single-level due process hearing system. Also effective July 1, 2008, the
second tier appeals panel is eliminated, this amounts to a cost savings to the Department of approximately
$5,000 annually for appeals costs associated with Charter Schools and Cyber Charter Schools. The
Department will develop a new system which will employ and train 5 full-time hearing officers, and be
responsible for stenographic services, travel and ongoing professional development of hearing officers. The
Department anticipates additional one time costs associated with developing the new system.

During fiscal year 2008-09 the Department will phase out the second-level appeal system and therefore
continue to incur costs for its operation as it is phased out. That system will be eliminated by 2009-10.
pSince the number of due process hearings relating to Charter Schools and Cyber Charter Schools requested
in 2007/08 that could carry over to 2008/09 is very small, this cost estimate is negligible, and, therefore, not
included in these estimates.

The additional share of due process hearing costs, in 2008/09 and beyond, that the Department will be
responsible for is estimated at $30,000 annually. These costs are based on the average of actual annual due
process hearing costs for Charter Schools and Cyber Charter Schools. The estimated share of costs
associated with hearings for students in Charter Schools and Cyber Charter Schools, for one year, to develop
the new single-level system is $5,000. This is a total additional cost to the Department of $35,000 for
2008/09 (for hearings related to Charter Schools and Cyber Charter Schools). Each year thereafter, the
additional net cost to the Department is estimated at $30,000. The amount of $30,000 is based on the
average annual Charter Schools and Cyber Charter Schools share of due process hearing costs minus the
average annual cost of appeals.

CHAPTER 711 - REV. 5/14/2008 - 2"d draft
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Regulatory Analysis Form
(20b) Provide the past three year expenditure history for programs affected by the

Program

IDEA-Individuals
with Disabilities Ed
Act - Federal

FY-3

$376,739,214
2004-05

FY-2

$394,306,550
2005-06

FY-l

$393,753,113
2006-07

regulation.

Current FY

$400,450,268
2007-08

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

The regulation is necessary to align state policies with requirements of the Federal Individuals With
Disabilities Education Improvement Act (IDEA). Without the regulation the Commonwealth would not
qualify for substantial federal funding. However, the regulation has minimal impact on the amount of
state funds appropriated to provide services and programs to students with disabilities. Charter Schools
and Cyber Charter Schools receive funding from resident school districts based on that district's per
pupil cost; they receive federal IDEA funds based on the number of students with disabilities identified
and reported for each school. Other changes will improve the quality and timeliness of services and
protections for students with disabilities.

(22) Describe the nonregulatory alternatives considered and the costs associated with those alternatives.
Provide the reasons for their dismissal.

The Commonwealth is required by the federal Individuals with Disabilities Education Act (IDEA) to
align its policies with federal law and regulations. Therefore, nonregulation is not an option.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

N.A.

CHAPTER 711 - REV. 5/14/2008 - 2M draft
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Regulatory Analysis Form
(24) Are there any provisions that are more stringent than federal standards? If yes, identify the spec
provisions and the compelling Pennsylvania interest that demands stronger regulation.

Qualifications for educational interpreters in §711.5 are not required by federal law but are required t
Act 92 of 2006, the Educational Interpreter's and Transliterator Act. Qualifications for instructional
paraprofessionals and staff development for paraprofessionals are not required by IDEA, however, su
requirements are in final form Chapter 14 regulation, the training and qualifications are necessary to
insure qualified staff are supporting educational programs for students with disabilities. Additionally
other requirements are part of this regulation to insure protections for students with disabilities and tc
insure understanding by parents and other stakeholders of the rights of students with disabilities. The
other areas include alignment of timelines for evaluation and reevaluation; updating of Extended Sch
Year procedures and timelines; positive behavior support plans and related procedures for students w
exhibit challenging behavior; and, consistent requirements as to when a disciplinary exclusion
constitutes a change in educational placement.

(25) How does this regulation compare with those of other states? Will the regulation put Pennsylva
at a competitive disadvantage with other states?

The regulation assures that Pennsylvania's children with disabilities are provided a free appropriate
public education that will allow them to reach their maximum potential. The regulation provides
protections for students with disabilities that support their receiving a free appropriate public educatic
The regulation will not put Pennsylvania at a competitive disadvantage.

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other
state agencies? If yes, explain and provide specific citations.

The regulation revises the Department's existing Chapter 711 regulations to align them with new fede
requirements, state statutes, judicial decisions and settlement agreements. In addition, the regulation
aligns with Chapter 14, which governs school district programs for students with disabilities.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates, time
and locations, if available.

The Department held three public hearings, as follows: July 24, 2007 in Pittsburgh; July 26, 2007 -
Harrisburg; and, July 31, 2007 - King of Prussia. Announcement of the opportunities for public
comment was made in local newspapers, and also on the PDE website. Notice was also provided to
stakeholder groups via email and presentation at conferences and meetings. Since there was a series o
roundtable meetings prior to proposed regulations, and hearings and informational meetings were
conducted on the dates listed, no additional hearings or meetings were convened.

CHAPTER 711 - REV. 5/14/2008 - 2nd draft
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Regulatory Analysis Form
(28) Will the regulation change existing reporting, record keeping, or other paperwork requiremer
Describe the changes and attach copies of forms or reports which will be required as a result of
implementation, if available.

Yes. Schools are required to maintain data on the use of restraints. Longstanding federal reporting
requirements dictated that the Department establish and maintain a system known as Penn Data th;
been in operation for decades. These regulations include language that merely recognizes that fact
authorizes, in state regulation, the Department to continue to operate that system and collect inforrj
required for federal and state reporting. The requirements for the system are dictated by the federa
government and other factors unrelated to the reporting language included in this regulation. The
regulation requires some change in the required forms which provide notice and information to pai
However, the Department provides training to all public schools, including charter schools and cyt
charter schools on new regulations. The training includes sample forms and procedures for the set
to follow, therefore, the charter and cyber charter schools will not incur costs for the revision of foi
and training.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

The entire chapter addresses the needs of students with disabilities. Various provisions address spe
types of disabilities such as children who are deaf or hearing impaired, blind, autistic, mentally rets
brain injured and others.

(30) What is the anticipated effective date of the regulation; the date by which compliance with th<
regulation will be required; and the date by which any required permits, licenses or other approvals
be obtained?

The regulation becomes effective upon publication in the Pennsylvania Bulletin, anticipated effecti
date is July 1,2008.

(31) Provide the schedule for continual review of the regulation.

Department of Education policy is to review its regulations every 5 years.

CHAPTER 711 - REV. 5/14/2008 - 2'"1 draft
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Preamble n ^ fT

DEPARTMENT OF EDUCATION H H ^ f

[22 PA. CODE CH. 711] # $ % '

Charter School and Cyber Charter School Services and Programs ^^ vJ
for Children with Disabilities

The Department of Education (Department) amends Chapter 711 (relating to
charter school and cyber charter school services and programs for children v/ith
disabilities) to read as set forth in Annex A.

Statutory Authority

The Department acts under the authority of sections 1732-A(c)(2) and 1749-A
(b)(8) of the Charter School Law (24 P.S. 17-1732-A(c)(2) and 17-1749-A(b)(8)).

Background

This rulemaking establishes procedures for the education of students with
disabilities who attend public charter schools or cyber charter schools, and sets forth
requirements and procedures for the delivery of services and programs for those students.
This rulemaking is promulgated to facilitate compliance with Federal statute, regulation
and court decrees that apply to students with disabilities. The regulation adopts by
reference the IDEA requirements, the Federal regulation adopted by reference may be
found at: http://idea.ed.gov/explore/home. Chapter 14 (relating to special education
services and programs) which governs programs for students with disabilities who are
served by school districts, does not apply to students with disabilities who attend charter
schools and cyber charter schools. Instead, these schools must follow the regulation of
the Department of Education in Chapter 711, as required by sections 1732-A(b) and
1749-A(b)(8) of the Charter School Law.

Summary of the Final Regulation

The final regulation is designed to align the chapter with the Individuals with
Disabilities Education Improvement Act (IDEA) (20 U.S.C.A. §§ 1400-1419), as
amended December 3, 2004, related Federal regulation and applicable provisions of
Pennsylvania statutes.

Section 711.1 Definitions. The final form regulation revises the definitions of charter
school, cyber charter school and regional charter school so as to rely on the definitions
contained in statute. This change was made so that these definitions would be consistent



and because the Department did not desire, nor did it see a need to expand upon or
explain the definitions in the Charter School Law.

Section 711.2 Purposes and intent. The final form regulation adds to this section that
charter schools and cyber charter schools must provide students with disabilities access to
the general curriculum and assessments described in Chapter 4 and also that PDE
supports the use of pre-referral intervention strategies in cyber and charter schools. This
was added to emphasize the importance of the participation of students with disabilities
in the general curriculum. This language was also included in the Chapter 14 regulation
relating to students with disabilities.

Section 711.5 Personnel. The final form regulation adds this section which specifies
qualifications necessary for paraprofessionals and educational interpreters who deliver
part of the Individualized Education Program to students with disabilities. These
qualifications mirror those in final form Chapter 14 (relating to special education
programs and services for students with disabilities). In considering comments received
on these issues the Department determined that the requirements that were applicable to
these staff in school district programs were equally appropriate and necessary in charter
schools and cyber charter schools.

Section 711.21 Child find. The final form regulation adds requirements that written
information regarding the child find procedures be included in the school handbook and
website. The Department determined that notice of the child find procedures should be
more readily available to parents and the general public.

Section 711.22 Reevaluation and section 711.24 Evaluation. The final form regulation
amends the reevaluation and evaluation timeframes to 60 calendar days with the
exception of days when school is on summer break. These requirements mirror those in
final form Ch. 14 (relating to special education programs and services for students with
disabilities) and it was felt that the timelines should be consistent in all public
placements.

Section 711.44 ESY. The Department amended the final form regulation to mirror the
Extended School Year section in final form Ch. 14 (relating to special education
programs and services for students with disabilities). This language adds to the
regulation the guidance on ESY that has been given to other public schools by the
Department for a number of years.

Section 711.45 Positive Behavior Support. Significant changes were made in final form
in response to the many comments received by parents, advocates, and other interested
parties. The amendment clearly distinguishes positive behavior support from the use of
aversive techniques. The amendment stipulates that positive behavior support plans must
be based on a functional behavioral analysis. The amendment clearly defines restraint
and clearly prohibits the use of face-down prone restraints. And finally, the amendment
requires that subsequent to a referral to law enforcement for a student with a disability
who has a positive behavior support plan, an updated functional behavior assessment and



positive behavior support be conducted. Upon reviewing each of these issues the
department determined that the changes were necessary in order to insure that appropriate
behavior support was also made available in charter and cyber charter schools.

Section 711.61 Suspension and expulsion. A subsection is added to provide that a
disciplinary exclusion of a student with a disability for more than 15 cumulative school
days in a school year will be considered a pattern and therefore a change in educational
placement. This change, again, was made to mirror the comparable provision in final
form Ch. 14 (relating to special education programs and services for students with
disabilities) and was seen as a protection that should be afforded to students in charter
and cyber charter schools.

Section 711.62 Procedural safeguards. This section is amended in final form to mirror
the procedural safeguard provision in final form Ch. 14 (relating to special education
programs and services for students with disabilities). This was done in order to provide
the same single tier administrative appeal in the case of disputes between families and
charter or cyber charter schools.

Public Comments and Responses to Proposed Rulemaking

The proposed rulemaking was published at 37 Pa.B. 6405. The proposed
rulemaking was also available on the Department's website and the Department held
three public hearings regarding the proposed regulation in Pittsburgh, Harrisburg and
King of Prussia. The Department accepted formal written comments during the 30-day
public comment period that began upon publication of the proposed rulemaking.

The Department received comments from the Independent Regulatory Review
Commission, VALUE Coalition, the Pennsylvania Education Association, Pennsylvania
RED, Vision for Equality, Inc. and the International Association of Nonviolent Crisis
Intervention Certified Instructors. Several of the changes discussed above were made as
a result of the comments received. A detailed Comment and Response Document may be
obtained by contacting Dr. Linda Rhen, Director of School Services, Department of
Education, 333 Market Street, Harrisburg, PA 17126-0333, (717) 705-5014, TDD (717)
787-7367.

Affected Parties

The final-form rulemaking will affect students with disabilities and employees of
charter schools and cyber charter schools in this Commonwealth.

Fiscal Impact and Paperwork Requirements

As the current two-tier system for due process hearings and appeals transitions to
a single level system in the next year, charter schools and cyber charter schools will save
approximately $12,500, because the responsibility for a share of the cost of hearing
officers, transcripts, travel and related administrative costs will shift from charter schools



and cyber charter schools to the Department. With elimination of the appeals panels, the
Department will save approximately $5,000 annually in appeals panel costs related to
charter schools and cyber charter schools. It is estimated that annual increased costs to
the Department for implementation of the new single tier system, combined with the total
costs of hearing officers, transcripts, travel and administrative costs will be
approximately $17,500.

The rulemaking requires that the Department report annually to the Board on the
activities and results of due process hearings. Since the Department already collects this
information, the cost of generating the annual report to the Board is minimal.

The rulemaking adds a requirement that school entities maintain data on the use
of restraints. This data will be reviewed as part of existing compliance reviews
conducted by the Department. The cost to implement and administer this new
requirement is minimal.

Requirements for the access to instructional materials as required by IDEA are
added. The resource center is funded by the Federal government.

Under this rulemaking, educational interpreters providing services to students
who are deaf or hearing impaired employed by charter schools and cyber charter schools
need to meet the qualification of scoring a 3.5 or above on the Educational Interpreter
Performance Assessment and participate in at least 20 hours of continuing professional
education in interpreting or transliterating services each year to continue to provide
education interpreting services to students. A number of intermediate units and the
Pennsylvania Training and Technical Assistance Network provide training at no or
relatively small cost to educational interpreters to assist them in meeting these
requirements.

Effective Date

The final-form rulemaking will become effective July 1, 2008, following final-
form publication in the Pennsylvania Bulletin.

Sunset Date

In accordance with its policy and practice regarding regulation, the Department
will review the effectiveness of this chapter after 4 years. Therefore, no sunset date is
necessary.

Regulatory Review

Under section 5 (a) of the Regulatory Review Act (71 P. S. § 745.5 (a)), on
November 28, 2007, the Department submitted a copy of this proposed rulemaking and a
copy of the Regulatory Analysis Form to the Independent Regulatory Review



Commission (IRRC) and to the Chairpersons of the House and Senate Committees on
Education. A copy of this material is available to the public upon request.

Under section 5 (c) of the Regulatory Review Act, IRRC and the Committees
were provided with copies of the comments received during the public comment period,
as well as other documents when requested. In preparing the final-form rulemaking, the
Department has considered all comments from IRRC, the House and Senate Committees
and the public.

Under section 5.1 (j.2) of the Regulatory Review Act (71 P. S. § 745a (j.2)), on
, the final-form rulemaking was deemed approved by the House and Senate

Committees. Under section 5.1 (e) of the Regulatory Review Act, IRRC met on
, and approved the final-form rulemaking.

Contact Person

The official responsible for information on this final-form rulemaking is Dr.
Linda Rhen, Director of School Services, Department of Education, 333 Market Street,
Harrisburg, PA 17126-0333, (717) 705-5014, TDD (717) 787-7367.

Findings

The Department finds that:

(1) Public notice of the intention to adopt this final-form rulemaking was
given under sections 201 and 202 of the act of July 31, 1968 (P.L.769, No. 240) (45
P.S.§§ 1201 and 1202), and the regulation promulgated thereunder, 1 Pa Code §§ 7.1

(2) A public comment period was provided as required by law, and- all
comments were considered.

(3) The final-form rulemaking is necessary and appropriate for the
administration of the code.

The Department, acting under the authorizing statute, orders that:

(a) The regulation of the Department appearing at 22 Pa. Code Chapter 711 is
amended as set forth at 37 Pa. B. 6405 and as further amended in Annex A.

(b) The Secretary will submit this order and Annex A to the Office of General
Counsel and the Office of Attorney General for review and approval as to legality and
form as required by law.

(c) The Secretary of Education will certify this order and Annex A and
deposit them with the Legislative Reference Bureau as required by law.



(d) This Order is effective upon publication in the Pennsylvania Bulletin

Gerald L. Zahorchak
Secretary of Education



Comment/ Response Document

DEPARTMENT OF EDUCATION

[ 22 PA. CODE CH. 711]

Charter School and Cyber Charter School Services and Programs for
Children with Disabilities

The following provided comments during the public comment period for this
regulation:

Vision for Equality
VALUE Coalition
Disability Rights Network's Children's Project
Pennsylvania State Education Association (PSEA)
International Association of Nonviolent Crisis Intervention Certified Instructors
Pennsylvania Association of Registered Interpreters for the Deaf (PARID)

Following is a discussion of each comment received, the Department's response
and a description of any regulatory changes made as a result.

Vision for Equality recommended that Chapter 711 replicate Chapter 14 (relating
to special education programs and services), in order to provide the same protections to
all public school students with disabilities. Similarly, the VALUE Coalition
recommended that many of the Chapter 14 protections be extended to students with
disabilities in Charter Schools and Cyber Charter Schools. Thus, prereferral intervention
services were added to §711.2 and §711.23; §711.44 was amended to conform to the
language of Chapter 14 regarding ESY; and §711.46 was amended to refer to "positive"
behavior support and to conform with the corresponding provision in Chapter 14.
However, in some areas, such as teacher caseload and procedural safeguards, the
Department determined that Charter Schools and Cyber Charter Schools need to be
regulated differently because of the flexibility intended in the creation of charter and
cyber charter schools.

IRRC raised questions regarding lack of clarity in the definitions of cyber charter
school and regional charter school in §711.1. Because the Department's intent was solely
to adopt the language of the statutory definitions and not to expand upon or interpret
those definitions, both definitions were amended to simply incorporate the statutory
definitions by reference.



IRRC noted an inconsistency in the citations from IDEA between the Preamble
and the definitions in §711.1. The Department has corrected the citation in the final form
definition.

Regarding §711.2 Purposes and Intent, IRRC recommended that final form
rulemaking should include a definition for the term pre-referral intervention strategies.
The Department has determined it was not necessary to provide a separate definition of
the term in this Chapter. This is a term of art with which the educational community is
familiar. Moreover, the term is explained in federal regulation (34 CFR 300.226), which
is referenced in §711.2. Pre-referral intervention services are services provided to
struggling students prior to referral to special education.

Regarding § 711.4 Supervision, PSEA urged PDE to include language that would
require the Department to conduct annual enrollment and financial audits of each
management company which has entered into an agreement with a charter school to
provide management services. PSEA further requested that such audits be committed to
writing and made available to the public. The Department elected not to include such
language, as it was determined that enrollment audits and financial audits of management
companies would be beyond the scope of this regulation and also outside of the
Department's regulatory authority under the Charter School Law;

Regarding § 711.5 Personnel, the VALUE Coalition and Vision for Equality
requested that Chapter 711 replicate final form Chapter 14 paraprofessional qualifications
and training requirements. The Department determined that paraprofessional
qualifications and training requirements for instructional paraprofessionals and personal-
care assistants are important protections for students with disabilities that help to
guarantee an appropriate educational program. Therefore, the Department included the
paraprofessional qualifications and training requirements in Chapter 711.

The PARID and IRRC requested that definitions be added to the regulation. As a
result, a definition of Educational Interpreter has been included at §711.5. In contrast,
the Department has determined not to add a definition of "staff development activities,"
as recommended by IRRC. The Department believes the term staff development
activities is a term of art that is well understood in the educational community, and in
addition, this same term absent definition is used in final form Chapter 14 regulations.

IRRC questioned the basis for the required minimum of 20 hours of staff
development and for a score of 3.5 on the Educational Interpreter Performance
Assesment (EIPA). The regulation which addresses the qualifications and ongoing
professional development of educational interpreters has as its basis Act 92 of 2006.
Under Act 92, the General Assembly directed the State Board of Education to put in
place specific qualifications for educational interpreters. The State Board included those
requirements in final form Chapter 14, and the Department concluded that it would be
appropriate to also include the requirements in Chapter 711, as these are important
protections for students who are deaf and hard of hearing and who need an educational
interpreter.



In preparation for the revision of Chapter 14 and Chapter 711, the Department
conducted a review of information regarding the EIPA and surveyed other states'
requirements. This review was done to insure validity and an appropriate minimum
score. The Department also asked its advisory group on issues regarding the education of
students who are deaf or hard of hearing, Educational Resources for Children with
Hearing Loss (ERCHL), to provide recommendations on a specific assessment
instrument, and also recommendations on a minimum score. The Department and
ERCHL concluded that the EIPA is a valid instrument for assessing the knowledge and
skills of educational interpreters and that a minimum score of 3.5 is an acceptable
requirement, and is within the scores which are required by other states.

IRRC also questioned what effect these requirements will have on the availability
of educational interpreters throughout the Commonwealth. The Department began to
examine this issue in 2005, after the adoption of Act 57 of 2004. At that time, it was
determined that there were areas of the Commonwealth that would experience a shortage
of qualified interpreters if a minimum score of 3.5 were required at that time. Based on
this analysis, the Department worked with school districts and intermediate units to
initiate training and specifically targeted areas of the Commonwealth that appeared to
have the greatest need. This training is ongoing, and available to those who need to
improve their skills and has significantly increased the number of educational interpreters
who have attained the minimum score.

IRRC suggested that since the Department will establish a complaint procedure
"consistent with 34 CFR 300-151-300.153," and further since the federal regulation
already indicates to whom notice should be provided, the phrase "and disseminate notice
of that procedure" should be deleted. The Department concluded that since a complaint
procedure is new to the charter school and cyber charter school community this phrase
provides assurance that dissemination will occur and hence, the phrase remains.

Regarding student re-evaluation, the VALUE Coalition and Vision for Equality
requested specific wording indicating that parents or teachers of a student with a
disability have the right to request and have conducted a re-evaluation annually and more
frequent evaluations may occur only if the parent and the charter school or cyber charter
school would agree. Language identical to that in Chapter 14 was added to §711.22
limiting parental requests to one per year.

Regarding screening, the VALUE Coalition and Vision for Equality requested
that screening or pre-referral intervention activities.not serve as a bar to the right of a
parent to request and have an evaluation conducted. The Department concurred and
added language indicating that screening activities should not serve as a bar to evaluation
under §711.23(d).

Also regarding screening, IRRC inquired as to why appropriate math instruction
is not required as criteria in evaluating a student as is reading instruction. This is because
the term appropriate instruction in reading is used in IDEA and a great deal of
information and a significant amount of professional development has been offered to



public school teachers with regard to appropriate reading instruction. This has not
occurred in relationship to math and thus the Department believes adding math
instruction as a criterion would be inappropriate at this time, while information and
training continues to be developed.

IRRC also suggested that the phrases "research-based intervention," "scientific,
research-based intervention" and "scientifically based instruction" be defined or clarified
in final form regulation. The Department determined that this was unnecessary since
these terms are terms of art within the education community and they are also referenced
in Federal law and regulation. Research-based intervention is a term generally accepted
to mean a specific curriculum and educational interventions that have been proven to be
effective'through research, and that such research has been reported in scientific, peer-
reviewed journals. The term "scientifically based instruction" is defined in the federal No
Child Left Behind Act of '2001. The use of these terms in Chapter 711 is, therefore,
consistent with the federal law and regulation.

Regarding student evaluation, PSEA, the VALUE Coalition and Vision for
Equality commented that timelines regarding student evaluation and re-evaluation should
align with final form Chapter 14 timelines. After review and consideration of these
comments, this change was made to Chapter 711 in sections 711.22 and 711.24.

IRRC suggested that the regulation define "qualified professionals" with regard to
evaluation team composition. However, IDEA already prescribes evaluation team
membership and the specific IDEA section on this point is adopted by reference (34 CFR
300.122). Thus, this definition is unnecessary.

With regard to section 711.25, Criteria for the Determination of Specific
Learning Disabilities (SLD), IRRC suggested that the regulation should explain how
existing charter and cyber charter schools will inform the Department of their
implementation procedures. The Department agreed and revised the regulation to require
existing charter schools and cyber charter schools to provide such notice to the
Department in their annual reports. Guidance to cyber and cyber charter schools
regarding the procedures for this report will be included in the renewal application.

Within this same section, IRRC questioned how a school would prove that a
student received "high quality instruction" as part of SLD determination. This section is
verbatim of that which is included in Ch. 14 and references the language in IDEA.
Therefore, PDE determined that no change would be made in the regulation. However,
in order to provide guidance to school districts, the Bureau of Special Education will
provide information as to what will generally be considered to constitute such proof.

Regarding Transportation, Section 711.42, PSEA commented that the language
was clear and concise. The VALUE Coalition, and Vision for Equality commented that
the right to appropriate transportation to special education programs is limited by the
language in the proposed regulation and thus requested more explicit language regarding
the responsibility of school districts and charter schools for students with disabilities.
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The proposed language complies with the Individuals with Disabilities Education
Improvement Act (IDEA) and also with state law; thus no additional language was added.

IRRC suggested two language changes to the Transportation section. First, FRRC
recommended that a limit be placed upon the distance the cyber charter school is
permitted to travel in order to pick up the students. Next, it asked that the language .
exonerating school districts from transportation responsibility be deleted. The
Department determined not to make either change because state law specifies that cyber
charter schools are not required to provide transportation, nor are resident districts.

Vision for Equality commented that the language on Extended School Year
(ESY) in final form Chapter 14 should be replicated in Chapter 711. The Department has
made this change at § 711.44.

With regard to Section 711.45, Access to instructional materials, IRRC requested
that the term "timely manner," be replaced with clear time requirements. The
Department believes that the term "timely manner" is sufficiently defined by stating in
the regulation, in (c) that charter schools and cyber charter schools are acting in a timely
manner if they take all reasonable steps to provide access to materials in an accessible
format, at the same time that students without disabilities have access to instructional
materials. In addition, this section replicates language in final form Chapter 14 and is
based on a Federal requirement (IDEA).

The VALUE Coalition, Vision for Equality and PSEA requested that the language
from final form Chapter 14 on positive behavior support be replicated in Chapter 711.
The International Association of Nonviolent Crisis Intervention requested that final form
Chapter 14 language plus additional language on restraints be added to Chapter 711. The
Department considered these comments and decided to replicate § 14.146 related to
Positive Behavior Support in § 711.46, and that amendment has been made.

IRRC too commented on the behavior support section in Chapter 711 and sought
an overall explanation of restraints and how the use of restraints as described in the
regulation meets the criteria of protection of the public health, safety and welfare; need;
and reasonableness. Thus, the section on Behavior Support was almost entirely revised
and it now emphasizes the use of positive approaches as the basis for providing behavior
support. The regulation provides a definition of restraints and indicates when the limited
use of restraints is permitted. The new language clarifies that the use of restraints, is
considered a measure of last resort and is only to be used after other less restrictive
measures have been utilized. In addition, the regulation differentiates a restraint from an
activity to calm or comfort a child. Lastly, temporal components have been removed
from the definition of restraints.

IRRC stated three concerns under subsection (c)(l). First, IRRC indicated that
the word "should" is non-regulatory language and should be changed to comply with
IRRC standards. Such wording has been changed to comply with IRRC standards.
Likewise, IRRC suggested clarity be provided regarding the requirement of notification
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to parents within 10 school days of the use of an emergency restraint. The Department
considered this comment, and removed from the regulation the wording that was
considered to be confusing. Thirdly, IRRC recommended that the regulation clarify
when restraint procedures must be included in the student's IEP. The Department
considered this comment, and addressed this concern. The regulation includes specific
language as to when a restraint may be included in a student's IEP.

IRRC also stated three concerns regarding the use of face down prone restraints,
Subsection (e). First, IRRC found the "exception" language in proposed regulation to be
potentially confusing to districts. Secondly, IRRC suggested that the Department explain
how the restrained person's health, safety and welfare would be adequately protected by
school entity staff in relation to prone restraints. Thirdly, IRRC queried why the
proposed regulation did not require such a determination for use of prone restraint by the
student's personal physician. In response to IRRC and the commentators, the
Department deleted wording on the "exception" to the use of prone restraint and clarifies
that prone restraints are not permitted in educational programs.

Vision for Equality recommended that the language from final form Chapter 14
on disciplinary exclusions be replicated. The Department considered this
recommendation; the addition was made accordingly and can be found in section 711.61.

IRRC recommended the Department clarify language it found to be vague,
regarding "reasonable intervals" found in sections 711.23(b)(2), 711.23(c)(5) and
11.25(4)(ii). The Department determined this language to be appropriate, because it
intended to allow for some flexibility on the part of the schools. Typically, these intervals
are the same intervals with which schools communicate with parents via report cards; and
such report card time lines are left to local discretion.

IRRC recommended the phrase "reasonable steps" in Sections 711.45 (c) and (e)
be clarified. The Department considered this comment, and determined that such steps
should be left to local discretion and chooses not to further clarify or define such "steps".

IRRC recommended that "demeaning treatment" in Section 711.46(a) and
"treatment of a demeaning nature" in section 711.46(f)(7) be clarified. Based on the
recommendation of commentators, the Department has determined to replicate the
regulation on Positive Behavior Support from Chapter 14 final form regulation in Chapter
711. Hence, the recommendation regarding this term has not been included.

Finally, IRRC recommended that the wording "systematic application" in the
definition of "behavior support" be clarified. Final form regulation eliminates this
wording.
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TITLE 22.EDUCATION 8^ £ m

PART XX. CHARTER SCHOOLS g g ^ ppj

CHAPTER 711. CHARTER SCHOOL AND CYBER C H A R T I R w ^
SCHOOL SERVICES AND PROGRAMS FOR CHILDREN WITH

DISABILITIES

GENERAL [PROVISION] PROVISIONS AND SUPERVISION

§ 711.1. Definitions.

The following words and terms, when used in this chapter, have the following
meanings, unless the context clearly indicates otherwise:

Child with a disability-As defined in [34 CFR 300.7] 34 CFR 300.8 (relating to child
with a disability).

Cyber charter school— An independent public school established and operated
under a charter from the Department, and which uses technology to provide a
significant portion of its curriculum and to deliver a significant portion of
instruction to its students through the Internet or other electronic means. A cyber
charter school shall be organized as a public, nonprofit corporation. Cyber charters
may not be granted to any for profit entity AS DEFINED IN THE ACT.

7D&4-Individuals with Disabilities Education Improvement Act (20 U.S.C.A.
§§ 1400-1419).

Regional charter school—An independent public school established and operated
under a charter from more than one local board of school directors and in which
students arc enrolled or attend. A regional charter school shall be organized as a
public, nonprofit corporation. Charters may not be granted to any for-profit entity.
AS DEFINED IN THE ACT.
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§ 711.2. Purposes and intent.

(a) This chapter specifies how the Commonwealth, through the Department, will meet
its obligation to ensure that charter schools and cyber charter schools comply with [the]
IDEA and its implementing regulations in 34 CFR Part 300 (relating to assistance to
states for the education of children with disabilities), and Section 504 and its
implementing regulations in 34 CFR Part 104 (relating to nondiscrimination on the basis
of handicap in programs and activities receiving federal financial assistance).

(b) This chapter does not prevent a charter school or cyber charter school and a
school district from entering into agreements regarding the provision of services and
programs to comply with this chapter, whether or not the agreements involve payment for
the services and programs by the charter school or the cyber charter school.

(c) Charter schools and cyber charter schools are exempt from Chapter 14 (relating
to special education services and programs). See 24 P. S. § 17-1732-A.

(d) Children with disabilities shall have access to the general curriculum, and
participate in State and local assessments as established and described in Chapter 4
(relating to academic standards and assessment).

(e) The Department supports the use of pre-referral intervention strategies, in
accordance with 34 CFR 300.226 (relating to early intervening services) and as
outlined in § 711.23(c) (relating to screening) to promote students' success in the
general education environment.

§ 711.3. Incorporation of Federal regulations.

(a) Charter schools and cyber charter schools assume the duty to ensure that a FAPE
is available to a child with a disability in compliance with [the] IDEA and its
implementing regulations in 34 CFR Part 300 (relating to assistance to states for the
education of children with disabilities) and [section] Section 504 and its implementing
regulations in 34 CFR Part 104 (relating to nondiscrimination on the basis of handicap in
programs and activities receiving federal financial assistance).

(b) [The requirements of 34 CFR Part 300 are incorporated by reference as
follows:

(1) 300.3 (relating to regulations that apply).

(2) 300.4-300.26.

(3) 300.28 and 300.29 (relating to supplementary aids; and transition services).

(4) 300.121-300.125.
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(5) 300.138 (relating to participation in assessments).

(6) 300.139 (relating to reports relating to assessments).

(7) 300.300 (relating to provision of FAPE).

(8) 300.302-300.309.

(9) 300.312 and 300.313 (relating to children with disabilities in public charter
schools; and children experiencing developmental delays).

(10) 300.320 and 300.321 (relating to initial evaluations; and revaluations).

(11) 300.340 (relating to definitions related to IEPs).

(12) 300.342-300.346.

(13) 300.347(a) and (b) (relating to content of IEP).

(14) 300.348-300.350 (relating to agency responsibilities for transition services;
private school placements by public agencies; and IEP accountability).

(15) 300.401 (relating to responsibility of State educational agency).

(16) 300.403 (relating to placement of children by parents if FAPE is at issue).

(17) 300.500-300.515.

(18) 300.519-300.529.

(19) 300.531-300.536.

(20) 300.540-300.543.

(21) 300.550-300.553.

(22) 300.560-300.573.

(23) 300.574(a) and (b) (relating to children's rights).

(24) 300.576 (relating to disciplinary information)]

The requirements of 34 CFR Part 300 (relating to assistance to states for the
education of children with disabilities) as published at 64 FR 46450-46845 (August
14, 2006) are incorporated by reference, as follows:
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(i) 34 CFR 300.4--300.8(a) and (c) (relating to act; assistive technology device;
assistive technology service; charter school; and child with a disability).

(ii) 34 CFR 300.9-300.15 (relating to consent; core academic subjects; day;
business day; school day; educational service agency; elementary school;
equipment; and evaluation).

(iii) 34 CFR 300.17-300.19 (relating to free appropriate public education; highly
qualified special education teachers and homeless children).

(iv) 34 CFR 300.22 and 300.23 (relating to individualized education program; and
individualized education program team).

(v) 34 CFR 300.27-300.30 (relating to limited English proficient; local
educational agency; native language; and parent).

(vi) 34 CFR 300.32-300.37 (relating to personally identifiable; public agency;
related services; scientifically based research; and secondary school).

(vii) 34 CFR 300.39 (relating to special education).

(viii) 34 CFR 300.41-300.45 (relating to State educational agency; supplementary
aids and services; transition services; universal design and ward of the state).

(ix) 34 CFR 300.101 and 34 CFR 300.102 (relating to free appropriate public
education (FAPE); and exception to FAPE for certain ages).

(x) 34 CFR 300.104-300.108 (relating to residential placement; assistive
technology; extended school year services; nonacademic services; and physical
education).

(xi) 34 CFR 300.113 and 300.114(a)(2) (relating to routine checking of hearing
aids and external components of surgically implanted medical devices; and general
LRE requirements).

(xii) 34 CFR 300.115-300.117 (relating to continuum of alternative placements;
placements; and nonacademic settings).

(xiii) 34 CFR 300.122 (relating to evaluation).

(xiv) 34 CFR 300.148 (relating to children with disabilities enrolled by their
parents in private schools when FAPE is at issue).

(xv) 34 CFR 300.160 (relating to participation in assessments),

(xvi) 34 CFR 300.172 (relating to access to instructional materials).
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(xvii) 34 CFR 300.174 (relating to prohibition on mandatory medication),

(xviii) 34 CFR 300.207 (relating to personnel development).

(xix) 34 CFR 300.210-300.213 (relating to purchase of instructional materials;
information for SEA; public information; and records regarding migratory
children).

(xx) 34 CFR 300.226 (relating to early intervening services).

(xxi) 34 CFR 300.300 and 300.301 (relating to parental consent and initial
evaluations).

(xxii) 34 CFR 300.302-300.307(a)(l)(2) and (b) (relating to screening for
instructional purposes is not evaluation; reevaluations; valuation procedures;
additional requirements for evaluations and reevaluations; determination of
eligibility; and specific learning disabilities).

(xxiii) 34 CFR 300.308-300.311 (relating to additional group members;
determining the existence of a specific learning disability; observation; and specific
documentation for the eligibility determination).

(xxiv) 34 CFR 300.320-300.325 (relating to definition of individualized education
program; IEP team; parent participation; when IEPs must be in effect;
development, review and revision of IEP; and private school placement by public
agencies).

(xxv) 34 CFR 300.327 and 300.328 (relating to educational placements; and
alternative means of meeting participation).

(xxvi) 34 CFR 300.501-300.508 (relating to opportunity to examine records;
parent participation in meetings; independent education evaluation; prior notice by
the public agency; content of notice; procedural safeguards notice; electronic mail;
mediation; filing a due process complaint; and due process complaint).

(xxvii) 34 CFR 300.510-300.516 (relating to resolution process; impartial due
process hearing; hearing rights; hearing decisions; finality of decisions, appeal and
partial review; timelines and convenience of hearings and reviews; and civil action).

(xxviii) 34 CFR 300.518(a), (b) and (d) and 300.519 (relating to child's status
during proceedings; and surrogate parents).

(xxix) 34 CFR 300.530-300.537 (relating to authority of school personnel;
determination of setting; appeal; placement during appeals; protections for children
not determined eligible for special education and related services; referral to and
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action by law enforcement and judicial authorities; change of placement because of
disciplinary removals; and state enforcement mechanisms).

(xxx) 34 CFR 300.610-300.625 (relating to confidentiality of information;
definitions; notice to parents; access rights; record of access; records on more than
one child; list of types and locations of information; fees; amendment of records at
parent request; opportunity for hearing; result of hearing; hearing procedures;
consent; safeguards; destruction of information; and children's rights).

(c) The requirements of 34 CFR Part 104 are incorporated by reference as follows:

(2) 104.4-104.8, regarding discrimination prohibited; assurances required;
remedial action; designation of responsible employee; and notice.

(5) 104.21-104.37 regarding accessibility.

§ 711.4. Supervision.

(a) The Commonwealth, through the Department will provide general supervision of
special education services and programs provided under this chapter to ensure that charter
schools and cyber charter schools comply with § 711.3 (relating to incorporation of
Federal regulations).

(b) The Department will supervise charter schools' and cyber charter schools'
compliance with [the] IDEA in accordance with the policies and procedures in the
Department's IDEA grant application under 34 CFR 300.100 (relating to eligibility for
assistance) and as approved by the United States Department of Education.

(c) Charter schools and cyber charter schools shall:

§711.5. Personnel.

(a) Appropriate certification required. Persons who provide special education or
related services to children with disabilities in charter schools and cyber charter schools
shall have appropriate certification, notwithstanding section 1724-A of the act (24 P. S.
§ 17-1724-A).

(b) Educational interpreters. AN EDUCATIONAL INTERPRETER IS AN
INDIVIDUAL WHO PROVIDES STUDENTS WHO ARE DEAF OR HARD OF
HEARING WITH INTERPRETING OR TRANSLITERATING SERVICES IN AN
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EDUCATIONAL SETTING. To serve as an educational interpreter at a charter
school or cyber charter school, consistent with the Sign Language
Interpreter/Transliterator State Registration Act (63 P. S. §§ 1725.1-1725.12), an
individual shall meet the qualifications in paragraph (1) or (2) and paragraph (3):

(1) Achieve and provide evidence of a score of 3.5 on the Educational Interpreter
Performance Assessment (EIPA) for the appropriate grade level to which the person
has been assigned.

(2) Be a qualified SIGN LANGUAGE interpreter or qualified transliterator
under the Sign Language Interpreter or Transliterator State Registration Act and
its implementing regulations.

(3) Provide evidence of a minimum of 20 hours of staff development activities
relating to interpreting or transliterating services annually.

(4) The Department, in consultation with the State Board of Education will review
the EIPA score requirement every 2 years.

(c) PARAPROFESSIONALS

(1) AN INSTRUCTIONAL PARAPROFESSIONAL IS A CHARTER SCHOOL
OR CYBER CHARTER SCHOOL EMPLOYEE WHO WORKS UNDER THE
DIRECTION OF A CERTIFICATED STAFF MEMBER TO SUPPORT AND
ASSIST IN PROVIDING INSTRUCTIONAL PROGRAMS AND SERVICES TO
STUDENTS WITH DISABILITIES. SUCH SUPPORT AND ASSISTANCE
INCLUDES ONE-ON-ONE OR GROUP REVIEW OF MATERIAL TAUGHT BY
CERTIFICATED STAFF, CLASSROOM MANAGEMENT AND
IMPLEMENTATION OF POSITIVE BEHAVIOR SUPPORT PLANS.
SERVICES MAY BE PROVIDED IN A SPECIAL EDUCATION CLASS,
REGULAR EDUCATION CLASS OR OTHER INSTRUCTIONAL SETTING AS
PROVIDED IN THE STUDENT'S IEP ALL SPECIAL EDUCATION
INSTRUCTIONAL PARAPROFESSIONALS SHALL MEET ONE OF THE
FOLLOWING QUALIFICATIONS EFFECTIVE JULY 1, 2010:

(I) HAVE COMPLETED AT LEAST 2 YEARS OF POSTSECONDARY
S T U D Y . . - • - ' ; . • ; • • . . • ; . ' • • : . •• . - ' • • . . ' • •••• ••••••• :

(II) POSSESS AN ASSOCIATE DEGREE OR HIGHER.

(III) MEET A RIGOROUS STANDARD OF QUALITY AS DEMONSTRATED
THROUGH A STATE OR LOCAL ASSESSMENT.

(2) NOTHING IN SUBSECTION (A) SHOULD BE CONSTRUED TO
SUPERSEDE THE TERMS OF A COLLECTIVE BARGAINING AGREEMENT
IN EFFECT ON JULY 1, 2008.

22 PA Code Chapter 711 . . : Page 7
(006-308) . • . Rev. 5/15/2008



(3) INSTRUCTIONAL PARAPROFESSIONALS, EACH SCHOOL YEAR,
SHALL PROVIDE EVIDENCE OF 20 HOURS OF STAFF DEVELOPMENT
ACTIVITIES RELATED TO THEIR ASSIGNMENT.

(4) A PERSONAL CARE ASSISTANT PROVIDES ONE-TO-ONE SUPPORT
AND ASSISTANCE TO A STUDENT, INCLUDING SUPPORT AND
ASSISTANCE IN THE USE OF MEDICAL EQUIPMENT {E.G.,
AUGMENTATIVE COMMUNICATION DEVICES; ACTIVITIES OF DAILY
LIVING; AND MONITORING HEALTH AND BEHAVIOR). A PERSONAL
CARE ASSISTANT MAY PROVIDE SUPPORT TO MORE THAN ONE
STUDENT, BUT NOT AT THE SAME TIME. PERSONAL CARE ASSISTANTS
SHALL PROVIDE EVIDENCE OF 20 HOURS OF STAFF DEVELOPMENT
ACTIVITIES RELATED TO THEIR ASSIGNMENT EACH SCHOOL YEAR.
THE 20 HOURS OF TRAINING MAY INCLUDE TRAINING REQUIRED BY
THE SCHOOL-BASED ACCESS PROGRAM.

§ 711.6. Annual report.

(a) The annual report required under section 1728-A(b) of the act (24 P. S. § 17-1728-
A(b)) [shall] must include:

(2) The services, programs and resources being implemented by the charter school or
cyber charter school staff.

(3) The services and programs utilized by the charter school or the cyber charter
school through contracting with another public agency, other organizations or
individuals.

(4) The services and programs utilized by the charter school or the cyber charter
school through the assistance of [the] an intermediate unit [in which the charter school
is located] as prescribed under [section] sections 1725-A(a)(4) and 1744-A(3) of the
act (24 P. S. §§ 17-1725-A(a)(4) and 1744-A(3)).

(5) Staff training in special education utilized by the charter school or the cyber
charter school through the Department's training and technical assistance network and
intermediate unit.

(b) The annual report [shall] must include an assurance that the charter school or the
cyber charter school is in compliance with Federal laws and regulations governing
children with disabilities and the requirements of this chapter.
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(c) The annual report [shall] must include the age and type of exceptionality for each
enrolled child with a disability; the level of intervention provided to each child with a
disability; certification of staff providing services to each child with a disability; and
programs and services available to children with a disability.

§711.7. Enrollment.

(a) A charter school or cyber charter school may not deny enrollment or otherwise
discriminate in its admission policies or practices on the basis of a child's disability or the
child's need for special education or supplementary aids or services.

(b) Subject to subsection (a), a charter school or cyber charter school may limit
admission to a particular grade level or areas of concentration of the school such as
mathematics, science or the arts. A charter school or cyber charter school may establish
reasonable criteria to evaluate prospective students which shall be outlined in the school
charter.

(c) A charter school or cyber charter school may not discriminate in its admission
policies or practices on the basis of intellectual ability. Admission criteria may not
include measures of achievement or aptitude.

§ 711.8. Education records.

(a) When the educational records for a child with a disability are transferred from a
public agency, private school, approved private school or private agency, to a charter
school or cyber charter school, the public agency, private school, approved private
school or private agency from which the child transferred shall forward all of the child's
educational records, including the most recent IEP, within 10 days after the public
agency, private school, approved private school or private agency is notified in writing
that the child is enrolled in a charter school or cyber charter school.

(b) When the educational records for a child with a disability are transferred to a public
agency, private school, approved private school or private agency from a charter school
or cyber charter school, the charter school and cyber charter schools shall forward the
child's educational records, including the most recent IEP, within 10 school days after the
charter school or cyber charter school is notified in writing that the child is enrolled at
another public agency, private school, approved private school or private agency.

(c) Charter schools and cyber charter schools shall maintain educational records for
children with disabilities consistent with the regulations for the Family Educational
Rights and Privacy Act of 1974 (20 U.S.C.A. §§ 1221 note and 1232g) in 34 CFR Part 99
(relating to family educational rights and privacy).

§ 711.9. Payments.
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(a) The child's school district of residence shall provide the special education payments
required by section 1725-A(a)(3) of the act (24 P. S. § 17-1725-A(a)(3)) to the charter
school either when:

(1) A child with an IEP [from a school entity in this Commonwealth] begins
attending the charter school or cyber charter school.

(2) The charter school or cyber charter school has identified an enrolled child as a
child with a disability under [the] IDEA, has developed an IEP for the child [,] and
notifies the district of residence of the identification.

(b) When a child for whom a charter school or cyber charter school received the
special education payment required under section 1725-A(a)(3) of the act enrolls in
another public agency, private school or private agency [in this Commonwealth], the
charter school or cyber charter school shall immediately inform the child's school
district of residence that its payment responsibilities under section 1725-A(a)(3) of the act
have ceased.

§ 711.10 Complaint procedure.

The Department will establish a complaint procedure consistent with 34 CFR
300.151-300.153 (relating to adoption of State complaint procedures; minimum
State complaint procedures; and filing a complaint) and disseminate notice of that
procedure.

IDENTIFICATION AND EVALUATION

§711.21. Child find.

(a) To enable the Commonwealth to meet its obligations under [34 CFR 300.125] 34
CFR 300.111 (relating to child find), each charter school and cyber charter school shall
establish written policies and procedures to ensure that all children with disabilities
[that] who are enrolled in the charter school or cyber charter school, and who are in
need of special education and related services, are identified, located and evaluated.

(b) Each charter school's or cyber charter school's written policy [shall] must
include:

(1) Public awareness activities sufficient to inform parents of children applying to or
enrolled in the charter school or cyber charter school of available special
education services and programs and how to request those services and programs.
WRITTEN INFORMATION SHALL BE PUBLISHED IN THE CHARTER
SCHOOL OR CYBER CHARTER SCHOOL HANDBOOK AND WEBSITE.
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(2) (2) Systematic screening activities that lead to the identification, location and
evaluation of children with disabilities enrolled in the charter school or cyber
charter school.

§ 711.22. Reevaluation.

(a) The parent or teacher of a child with a disability has the right under 34 CFR Part
[300] 300.303(b) [(relating to assistance to states for the education of children with
disabilities)] (relating to revaluations) to request a reevaluation [at any time]
annually. More frequent reevaluations may only occur if the parent and charter
school or cyber charter school agree. IN ADDITION TO THE REQUIREMENTS
INCORPORATED BY REFERENCE IN 34 CFR 300.303 (RELATING TO
REEVALUATION), REEVALUATION TIMELINE WILL BE 60 CALENDAR
DAYS, EXCEPT THAT THE CALENDAR DAYS FROM THE DAY AFTER THE
LAST DAY OF THE SPRING SCHOOL TERM UP TO AND INCLUDING THE
DAY BEFORE THE FIRST DAY OF THE SUBSEQUENT FALL SCHOOL
TERM SHALL NOT BE COUNTED.

(b) Charter schools and cyber charter schools shall reevaluate students with
disabilities at least once every 3 years.

§ 711.23. Screening

(a) Each charter school and cyber charter school shall establish a system of
screening which may include prereferral intervention services to accomplish the
following:

(1) Identification and provision of initial screening for students prior to referral
for a special education evaluation, including those services outlined in subsection (c).

(2) Provision of peer support for teachers and other staff members to assist them
in working effectively with students in the general education curriculum.

(3) Identification of students who may need special education services and
programs.

(b) The screening process must include:

(1) Hearing and vision screening in accordance with section 1402 of the Public
School Code of 1949 (24 P. S. § 14-1402) for the purpose of identifying students with
hearing or vision difficulty so that they can be referred for assistance or
recommended for evaluation for special education.
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(2) Screening at reasonable intervals to determine whether all students are
performing based on grade-appropriate standards in core academic subjects.

(c) Each charter school and cyber charter school may develop a program of
prereferral intervention services. In the case of charter schools and cyber charter
schools meeting the criteria in 34 CFR 300.646(b)(2) (relating to disproportionality),
as established by the State agency, the services are required and include:

(1) A verification that the student was provided with appropriate instruction in
reading, including the essential components of reading instruction (as defined in
section 1208(3) of the Elementary and Secondary Education Act (ESEA) (20
U.S.C.A. § 6368(3)), and appropriate instruction in math.

(2) For students with academic concerns, an assessment of the student's
performance in relation to State-approved grade level standards.

(3) For students with behavioral concerns, a systematic observation of the
student's behavior in the school environment where the student is displaying
difficulty.

(4) A research-based intervention to increase the student's rate of learning or
behavior change based on the results of the assessments under paragraph (2) or (3),
or both.

(5) Repeated assessments of achievement or behavior, or both, conducted at
reasonable intervals, reflecting formal monitoring of student progress during the
interventions.

(6) A determination as to whether the student's assessed difficulties are the result
of a lack of instruction or limited English proficiency.

(7) A determination as to whether the student's needs exceed the functional ability
of the regular education program to maintain the student at an appropriate
instructional level.

(8) Documentation that information about the student's progress as identified in
paragraph (5) was periodically provided to the student's parents.

(d) Screening or prereferral intervention activities may not serve as a bar to the
right of a parent to request an evaluation, at any time, including prior to or during
the conduct of screening or prereferral intervention activities.

§ 711.24. Evaluation.

(a) The group of qualified professionals, which reviews the evaluation materials to
determine whether the child is a child with a disability under 34 CFR 300.306
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(relating to determination of eligibility), must include a certified school psychologist
when evaluating a child for autism, emotional disturbance, mental retardation,
multiple disabilities, other health impairments, specific learning disability or
traumatic brain injury.

(b) In addition to the requirements incorporated by reference in 34 CFR 300.301
(relating to initial evaluations), the initial evaluation shall be completed and a copy
of the evaluation report presented to the parents no later than 60 CALENDAR
seheei days after the agency receives written parental consent for evaluation,
EXCEPT THAT THE CALENDAR DAYS FROM THE DAY OF THE LAST DAY
OF THE SPRING SCHOOL TERM UP TO AND INCLUDING THE DAY
BEFORE THE FIRST DAY OF THE SUBSEQUENT FALL SCHOOL TERM
SHALL NOT BE COUNTED.

(c) PARENTS MAY REQUEST AN EVALUATION AT ANY TIME, AND THE
REQUEST MUST BE IN WRITING. THE CHARTER SCHOOL OR CYBER
CHARTER SCHOOL SHALL MAKE THE PERMISSION TO EVALUATE
FORM READILY AVAILABLE FOR THAT PURPOSE. IF A REQUEST IS
MADE ORALLY TO ANY PROFESSIONAL EMPLOYEE OR
ADMINISTRATOR OF THE CHARTER SCHOOL OR CYBER CHARTER
SCHOOL, THAT INDIVIDUAL SHALL PROVIDE A COPY OF THE
PERMISSION TO EVALUATE FORM TO THE PARENTS WITHIN 10
CALENDAR DAYS OF THE ORAL REQUEST.

(e) (d) Copies of the evaluation report shall be disseminated to the parents at
least 10 school days prior to the meeting of the IEP team unless this requirement is
waived by a parent in writing.

§ 711.25. Criteria for the determination of specific learning disabilities.

Following are State-level criteria for determining the existence of a specific
learning disability. Each charter school and cyber charter school shall develop
procedures for the determination of specific learning disabilities that conform to
criteria in this section. These procedures shall be included in the school's charter
application AND ANNUAL REPORT. To determine that a child has a specific
learning disability, the charter school or cyber charter school shall:

(1) Address whether the child does not achieve adequately for the child's age or
meet State-approved grade-level standards in one or more of the following areas,
when provided with learning experiences and scientifically based instruction
appropriate for the child's age or State-approved grade-level standards:

(i) Oral expression

(ii) Listening comprehension.
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(iii) Written expression,

(iv) Basic reading skill.

(v) Reading fluency skills,

(vi) Reading comprehension,

(vii) Mathematics calculation,

(viii) Mathematics problem solving.

(2) Use one of the following procedures:

(i) A process based on the child's response to scientific, research-based
intervention, which includes documentation that:

(A) The student received high quality instruction in the general education setting.

(B) Research-based interventions were provided to the student.

(C) Student progress was regularly monitored.

(ii) A process that examines whether a child exhibits a pattern of strengths and
weaknesses, relative to intellectual ability as defined by a severe discrepancy
between intellectual ability and achievement, or relative to age or grade.

(3) Have determined that its findings under this section are not primarily the
result of any of the following:

(i) A visual, hearing or orthopedic disability.

(ii) Mental retardation.

(iii) Emotional disturbance.

(iv) Cultural factors.

(v) Environmental or economic disadvantage.

(vi) Limited English proficiency.

(4) Ensure that underachievement in a child suspected of having a specific
learning disability is not due to lack of appropriate instruction in reading or
mathematics by considering documentation that:
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(i) Prior to, or as a part of, the referral process, the child was provided
scientifically-based instruction in regular education settings, delivered by qualified
personnel, as indicated by observations of routine classroom instruction.

(ii) Repeated assessments of achievement were conducted at reasonable intervals,
reflecting formal assessment of student progress during instruction, which was
provided to the child's parents.

IEP

§ 711.41. IEP.

(a) When a child with an IEP transfers to a charter school [from another public
agency, private school, approved private school or private agency in this
Commonwealth] or cyber charter school, the charter school or cyber charter school
is responsible upon enrollment for ensuring that the child receives special education and
related services in conformity with the IEP, either by adopting the existing IEP or by
developing a new IEP for the child in accordance with the requirements of [the] IDEA.

(b) For students who are 14 years of age or older, the charter school or cyber
charter school shall include a transition plan which includes appropriate
measurable postsecondary goals related to training, education, employment and,
when appropriate, independent living skills.

(c) The IEP of each student shall be implemented as soon as possible but no later
than 10 school days after its completion.

§ 711.42. Transportation.

(a) [A child with a disability who resides in the school district in which the charter
school is located, or who is a resident of a school district which is part of a regional
charter school, shall be provided transportation to the charter school on the same
terms and conditions as transportation is provided to students attending the schools
of the district. Nonresident students shall be provided transportation under section
1361 of the Public School Code of 1949 (24 P. S. § 13-1361).]

School districts shall provide transportation to students with disabilities eligible
under IDEA and to protected handicapped students under Section 504, to the
charter school in which they are enrolled, if the charter school is located in their
school district of residence, a regional charter school of which the school district is a
part or a charter school located outside district boundaries at a distance not
exceeding 10 miles by the nearest public highway. This includes transportation to an
ESY program, if that program is held at the charter school.
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(b) Students with disabilities and Section 504 students may require modifications
or accommodations for transportation to the charter school. Provision of
modifications or accommodations, including specialized equipment and bus aides, in
a student's IEP or Section 504 Service Agreement, are the obligation of the charter
school.

(c) Cyber charter school students are not required to attend a specific facility to
receive their educational services. The act does not require that a student's school
district of residence provide transportation for cyber charter school students. If
transportation is required as a related service in the IEP of the student with
disabilities, who is enrolled in a cyber charter school, the cyber charter school shall
provide the required transportation.

(d) This chapter does not prohibit a charter school or cyber charter school and a
school district from entering into agreements regarding the provision of transportation as
a related service or accommodation to children with disabilities eligible under IDEA, or
students eligible under Section 504.

§ 711.43. Educational placement.

When the IEP team at a charter school or cyber charter school places a child in
another public agency, private school, or private agency, and the parents choose to keep
their child enrolled in the charter school or cyber charter school, the charter school or
cyber charter school is obligated to pay for that placement.

§ 711.44. ESY.

To implement [34 CFR 300.309 (relating to day; business day; school day)] 34 CFR
300.106 (relating to extended school year services), the State ESY Standards are as
follows:

(a) IN ADDITION TO THE REQUIREMENTS INCORPORATED BY
REFERENCE 34 CFR 300.106 (RELATING TO EXTENDED SCHOOL YEAR
SERVICES), CHARTER SCHOOLS AND CYBER CHARTER SCHOOLS
SHALL USE THE FOLLOWING STANDARDS FOR DETERMINING
WHETHER A STUDENT WITH DISABILITIES REQUIRES ESY AS PART OF
THE STUDENT'S PROGRAM:

(1) AT EACH IEP MEETING FOR A STUDENT WITH DISABILITIES, THE
CHARTER SCHOOL OR CYBER CHARTER SCHOOL SHALL DETERMINE
WHETHER THE STUDENT IS ELGIBILE FOR ESY SERVICES AND IF SO,
MAKE SUBSEQUENT DETERMINATIONS ABOUT THE SERVICES TO BE
PROVIDED.

(2) IN CONSIDERING WHETHER A STUDENT IS ELIGIBLE FOR ESY
SERVICES, THE IEP TEAM SHALL CONSIDER THE FOLLOWING
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FACTORS, HOWEVER, NO SINGLE FACTOR WILL BE CONSIDERED
DETERMINATIVE:

(i) REGRESSION - WHETHER THE STUDENT REVERTS TO A
LOWER LEVEL OF FUNCTIONING AS EVIDENCED BY A
MJEASURABLE DECREASE IN SKILLS OR BEHAVIORS WHICH
OCCURS AS A RESULT OF AN INTERRUPTION IN EDUCATIONAL
PROGRAMMING.

(ii) RECOUPMENT - WHETHER THE STUDENT HAS THE CAPACITY
TO RECOVER THE SKILLS OR BEHAVIOR PATTERNS IN WHICH
REGRESSION OCCURRED TO A LEVEL DEMONSTRATED PRIOR TO
THE INTERRUPTION OF EDUCATIONAL PROGRAMMING.

(iii) WHETHER THE STUDENT'S DIFFICULTIES WITH REGRESSION
AND RECOUPMENT MAKE IT UNLIKELY THAT THE STUDENT
WILL MAINTAIN THE SKILLS AND BEHAVIORS RELEVANT TO IEP
GOALS AND OBJECTIVES.

(iv) THE EXTENT TO WHICH THE STUDENT HAS MASTERED AND
CONSOLIDATED AN IMPORTANT SKILL OR BEHAVIOR AT THE
POINT WHEN EDUCATIONAL PROGRAMMING WOULD BE
INTERRUPTED.

(v ) THE EXTENT TO WHICH A SKILL OR BEHAVIOR IS
PARTICULARLY CRUCIAL FOR THE STUDENT TO MEET THE IEP
GOALS OF SELF-SUFFICIENCY AND INDEPENDENCE FROM
CARETAKERS.

(vi) THE EXTENT TO WHICH SUCCESSIVE INTERRUPTIONS IN
EDUCATIONAL PROGRAMMING RESULT IN A STUDENT'S
WITHDRAWAL FROM THE LEARNING PROCESS.

(vii) WHETHER THE STUDENT'S DISABILITY IS SEVERE, SUCH AS
AUTISM/PERVASIVE DEVELOPMENTAL DISORDER, SERIOUS
EMOTIONAL DISTURBANCE, SEVERE MENTAL RETARDATION,
DEGENERATIVE IMPAIRMENTS WITH MENTAL INVOLVEMENT
AND SEVERE MULTIPLE DISABILITIES.

(b) RELIABLE SOURCES OF INFORMATION REGARDING A STUDENT'S
EDUCATIONAL NEEDS, PROPENSITY TO PROGRESS, RECOUPMENT
POTENTIAL AND YEAR TO YEAR PROGRESS MAY INCLUDE THE
FOLLOWING:

1. PROGRESS ON GOALS IN CONSECUTIVE IEPS.
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2. PROGRESS REPORTS MAINTAINED BY EDUCATORS, THERAPISTS AND
OTHERS HAVING DIRECT CONTACT WITH THE STUDENT BEFORE AND
AFTER INTERRUPTIONS IN THE EDUCATION PROGRAM.

3. REPORTS BY PARENTS OF NEGATIVE CHANGES IN ADAPTIVE
BEHAVIORS OR IN OTHER SKILL AREAS.

4. MEDICAL OR OTHER AGENCY REPORTS INDICATING
DEGENERATIVE-TYPE DIFFICULTIES, WHICH BECOME EXACERBATED
DURING BREAKS IN EDUCATIONAL SERVICES.

5. OBSERVATIONS AND OPINIONS BY EDUCATORS, PARENTS AND
OTHERS.

6. RESULTS OF TESTS, INCLUDING CRITERION-REFERENCED TESTS,
CURRICULUM-BASED ASSESSMENTS, ECOLOGICAL LIFE SKILLS
ASSESSMENTS AND OTHER EQUIVALENT MEASURES.

(C) THE NEED FOR ESY SERVICES WILL NOT BE BASED ON ANY OF THE
FOLLOWING:

1. THE DESIRE OR NEED FOR DAY CARE OR RESPITE CARE SERVICES.

2. THE DESIRE OR NEED FOR A SUMMER RECREATION PROGRAM.

3. THE DESIRE OR NEED FOR OTHER PROGRAMS OR SERVICES THAT
WHILE THEY MAY PROVIDE EDUCATIONAL BENEFIT, ARE NOT
REQUIRED TO ENSURE THE PROVISION OF A FREE APPROPRIATE
PUBLIC EDUCATION.

(d) STUDENTS WITH SEVERE DISABILITIES SUCH AS
AUTISM/PERVASIVE DEVELOPMENTAL DISORDER, SERIOUS
EMOTIONAL DISTURBANCE; SEVERE MENTAL RETARDATION;
DEGERNERATIVE IMPAIRMENTS WITH MENTAL INVOLVEMENT; AND
SEVERE MULTIPLE DISABILITIES REQUIRE EXPEDITIOUS
DETERMINATIONS OF ELIGIBILITY FOR EXTENDED SCHOOL YEAR
SERVICES TO BE PROVIDED AS FOLLOWS:

1. PARENTS OF STUDENTS WITH SEVERE DISABILITIES SHALL BE
NOTIFIED BY THE SCHOOL ENTITY OF THE ANNUAL REVIEW MEETING
TO ENSURE THEIR PARTICIPATION.

2. THE IEP REVIEW MEETING MUST OCCUR NO LATER THAN
FEBRUARY 28 OF EACH SCHOOL YEAR FOR STUDENTS WITH SEVERE
DISABILITIES.
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3. THE NOTICE OF RECOMMENDED EDUCATIONAL PLACEMENT
(NOREP) SHALL BE ISSUED TO THE PARENT NO LATER THAN MARCH 31
OF THE SCHOOL YEAR FOR STUDENTS WITH SEVERE DISABILITIES.

4. IF A STUDENT WITH A SEVERE DISABILITY TRANSFERS INTO A
CHARTER SCHOOL OR CYBER CHARTER SCHOOL AFTER THE DATES IN
PARAGRAPHS (2) AND (3), AND THE ESY ELIGIBILITY DECISION HAS NOT
BEEN MADE, THE ELIGIBILITY AND PROGRAM CONTENT MUST BE
DETERMINED AT THE IEP MEETING.

(e) CHARTER SCHOOLS AND CYBER CHARTER SCHOOLS SHALL
CONSIDER THE ELIGIBILITY FOR ESY SERVICES OF ALL STUDENTS
WITH DISABILITIES AT THE IEP MEETING. ESY DETERMINATIONS FOR
STUDENTS OTHER THAN THOSE DESCRIBED IN SUBSECTION (d) ARE
NOT SUBJECT TO THE TIME LINES IN SUBSECTION (d). HOWEVER,
THESE DETERMINATIONS SHALL STILL BE MADE IN A TIMELY
MANNER. IF THE PARENTS DISAGREE WITH THE CHARTER SCHOOL'S
OR CYBER CHARTER SCHOOL'S RECOMMENDATION ON ESY, THE
PARENTS WILL BE AFFORDED AN EXPEDITED DUE PROCESS HEARING.

(5) Charter schools and cyber charter schools are responsible for considering the
need for ESY services for each eligible student, including each student placed by tho
charter school or cyber charter school in an approved private school or other placement
site not operated by the charter school or cyber charter school,

(6) Consideration of the need for ESY services shall occur at the IEP team meeting to
be convened annually, or more frequently if conditions warrant consistent with Federal
requirements in 3d CFR [300.343(e) (relating to IEP meetings)] 300.324(b) (relating to
development, review and revision of IEP). Consideration means that ESY services are
raised and discussed at the IEP team mooting. In making a determination that a student is
eligible for ESY sendees, tho IEP team shall rely on criteria in this section and applicable
judicial decisions.

§ 711.45. Access to instructional materials.

(a) The Department adopts the National Instructional Materials Accessibility
Standard (NIMAS) as defined in section 674(e)(3)(B) of IDEA (20 U.S.C.A.
§ 1474(e)(3)(B), and set forth at 71 FR 41084 (July 19, 2006) for the purpose of
providing print instructional materials in alternate accessible formats or specialized
formats to blind persons or other persons with print disabilities in a timely manner.
To insure the timely provision of high quality, accessible instructional materials to
children who are blind or other persons with print disabilities, charter schools and
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cyber charter schools shall adopt the NIMAS. The NIMAS refers to a standard for
source files of print instructional materials created by publishers that may be
converted into accessible instructional materials.

(b) Charter schools and cyber charter schools shall, IN A TIMELY MANNER,
provide print instructional materials in specialized, accessible formats (that is,
Braille, audio, digital, large-print, and the like) to children who are blind or other
persons with print disabilities, as defined in IDEA to provide books for adult blind
approved March 3,1931, see 2 U.S.C.A. § 135a (regarding books and sound
reproduction records for blind and other physically handicapped residents annual
appropriations and purchases), in a timely manner.

(c) Charter schools and cyber charter schools act in a timely manner in providing
instructional materials under subsection (a) if they take all reasonable steps to
ensure that children who are blind or other persons with print disabilities have
access to their accessible format instructional materials at the same time that
students without disabilities have access to instructional materials. Charter schools
and cyber charter schools may not withhold instructional materials from other
students until instructional materials in accessible formats are available.

(d) Receipt of a portion of the instructional materials in alternate accessible or
specialized format shall be considered receipt in a timely manner if the material
received covers the chapters that are currently being taught in the student's class.

(e) If a child who is blind or other person with a print disability enrolls in school
after the start of the school year, a charter school or cyber charter school shall take
all reasonable steps to ensure that the student has access to accessible format
instructional materials within 10 school days from the time it is determined that the
child requires printed instructional materials in an alternate accessible or
specialized format.

(f) The Department, charter schools or cyber charter schools may coordinate with
the National Instructional Materials Access Center (NIMAC) to facilitate the
production of and delivery of accessible materials to children who are blind or other
persons with print disabilities. The NIMAC refers to the central repository,
established under section 674(e) of IDEA (20 U.S.C.A. § 1474(e)), which is
responsible for processing, storing and distributing NIMAS files of textbooks and
core instructional materials.

(g) Charter schools and cyber charter schools coordinating with NIMAC shall
require textbook publishers to deliver the contents of print instructional materials
to the NIMAC in NIMAS format files on or before delivery of the print instructional
materials to the charter schools or cyber charter schools. Charter schools or cyber
charter schools that choose not to coordinate with NIMAC may require that
publishers deliver the contents of print instructional materials to the NIMAC in
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NIMAS format files on or before delivery of the print instructional materials to the
charter schools or cyber charter schools.

§ 711.46. POSITIVE Behavior support.

(a) Positive rather than negative measures shall form the basis of POSITIVE
behavior support programs to ensure that all students are SHALL BE free from
demeaning treatment, and THE USE OF aversive techniques or the inappropriate
AND THE UNREASONABLE use of restraints. Behavior support programs
SHALL include a variety of RESEARCH BASED PRACTICES AND techniques to
develop and maintain skills that will enhance an individual student's opportunity
for learning and self-fulfillment. BEHAVIOR SUPPORT PROGRAMS AND
PLANS SHALL BE BASED ON A FUNCTIONAL ASSESSMENT OF BEHAVIOR
AND UTILIZE POSITIVE BEHAVIOR TECHNIQUES. WHEN AN
INTERVENTION IS NEEDED TO ADDRESS PROBLEM BEHAVIOR, THE The
types of intervention chosen for a particular student must be the least intrusive
necessary. THE USE OF RESTRAINTS IS CONSIDERED A MEASURE OF
LAST RESORT, ONLY TO BE USED AFTER OTHER LESS RESTRICTIVE
MEASURES, INCLUDING DEESCALATION TECHNIQUES IN ACCORD
WITH SUBSECTION (c) (2).

(b) Notwithstanding the requirements incorporated by reference in 34 CFR
300.34, 300.324, 300.530 (relating to related services; development, review, and
revision of IEP; and authority of school personnel), with regard to a child's
behavior, the following words and terms, when used in this section, have the
following meanings, unless the context clearly indicates otherwise:

Aversive techniques—Deliberate activities designed to establish a negative
association with a specific behavior.

POSITIVE Behavior support PLAN-Thc development, change and maintenance of
selected behaviors through the systematic application of behavior change
techniques. A PLAN FOR STUDENTS WITH DISABILITIES WHO REQUIRE
SPECIFIC INTERVENTION TO ADDRESS BEHAVIOR THAT INTERFERES
WITH LEARNING. A POSITIVE BEHAVIOR SUPPORT PLAN SHALL BE
DEVELOPED BY THE IEP TEAM, BE BASED ON A FUNCTIONAL
BEHAVIOR ASSESSMENT AND BECOME PART OF THE STUDENT'S IEP.
SUCH PLANS SHALL INCLUDE METHODS THAT UTILIZE POSITIVE
REINFORCEMENT AND OTHER POSITIVE TECHNIQUES TO SHAPE A
STUDENT'S BEHAVIOR, RANGING FROM THE USE OF POSITIVE VERBAL
STATEMENTS AS A REWARD FOR GOOD BEHAVIOR TO SPECIFIC
TANGIBLE REWARDS.

Positive techniques—Methods which utilize positive reinforcement and other
positive techniques to shape a student's behavior, ranging from the use of positive
verbal statements as a reward for good behavior to specific tangible rewards.
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Restraints—

(i) Devices and techniques, that last longer than 30 consecutive seconds, designed
and used to control acute, episodic behaviors, including aggressive or self-
injurious behaviors. Redirection or physical prompting as a teaching technique
when a student does not exhibit active resistance is not considered a restraint.
Devices, objects or techniques prescribed by a qualified medical professional for
reasons of safety or for therapeutic or medical treatments are excluded from this
definition. THE APPLICATION OF PHYSICAL FORCE, WITH OR
WITHOUT THE USE OF ANY DEVICE, FOR THE PURPOSE OF
RESTRAINING THE FREE MOVEMENT OF A STUDENT'S BODY. THE
TERM RESTRAINT DOES NOT INCLUDE BRIEFLY HOLDING,
WITHOUT FORCE, A STUDENT IN ORDER TO CALM OR COMFORT
HIM/HER, GUIDING A STUDENT TO AN APPROPRIATE ACTIVITY, OR
HOLDING A STUDENT'S HAND TO SAFELY ESCORT HIM/HER FROM
ONE AREA TO ANOTHER.

(ii) Examples excluded from this definition include devices used for physical or
occupational therapy, seatbelts in wheelchairs or on toilets for balance and
safety, safety harnesses in buses, functional positioning devices, or hand over
hand assistance with feeding or task completion. EXCLUDED FROM THIS
DEFINITION ARE HAND-OVER-HAND ASSISTANCE WITH FEEDING OR
TASK COMPLETION AND TECHNIQUES PRESCRIBED BY A QUALIFIED
MEDICAL PROFESSIONAL FOR REASONS OF SAFETY OR FOR
THERAPEUTIC OR MEDICAL TREATMENT, AS AGREED TO BY THE
STUDENT'S PARENTS AND SPECIFIED IN THE IEP. DEVICES USED FOR
PHYSICAL OR OCCUPATIONAL THERAPY, SEATBELTS IN WHEEL
CHAIRS OR ON TOILETS USED FOR BALANCE AND SAFETY, SAFETY
HARNESSES IN BUSES, AND FUNCTIONAL POSITIONING DEVICES ARE
EXAMPLES OF MECHANICAL RESTRAINTS WHICH ARE EXCLUDED
FROM THIS DEFINITION, AND GOVERNED BY SUBSECTION (d).

(c) Restraints to control acute or episodic aggressive or self-injurious behavior
may be used only when the student is acting in a manner as to be a clear and present
danger to himself, to other students or to employees, and only when less restrictive
measures and techniques have proven to be or are less effective.

(1) When there is evidence to suggest that the emergency use of restrictive
procedures, such as restraints may be necessary to ensure a student's safety or the
safety of others, parental consent should be obtained. If a restrictive procedure is
needed on an emergency basis, parents should be informed and consent for future
uses obtained within 10 school days following the need for the use of a restrictive
procedure. The need for restrictive procedures for safety should be noted in the
student's IEP. THE USE OF RESTRAINTS TO CONTROL THE AGGRESSIVE
BEHAVIOR OF AN INDIVIDUAL STUDENT SHALL CAUSE THE CHARTER
SCHOOL OR CYBER CHARTER SCHOOL TO NOTIFY THE PARENT OF
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THE USE OF RESTRAINT AND SHALL CAUSE A MEETING OF THE IEP
TEAM WITHIN 10 SCHOOL DAYS OF THE INAPPROPRIATE BEHAVIOR
CAUSING THE USE OF RESTRAINTS, UNLESS THE PARENT, AFTER
WRITTEN NOTICE, AGREES IN WRITING TO WAIVE THE MEETING. AT
THIS MEETING, THE IEP TEAM SHALL CONSIDER WHETHER THE
STUDENT NEEDS A FUNCTIONAL BEHAVIORAL ASSESSMENT,
REEVALUATION, A NEW OR REVISED POSITIVE BEHAVIOR SUPPORT
PLAN, OR A CHANGE OF PLACEMENT TO ADDRESS THE
INAPPROPRIATE BEHAVIOR.

(2) The use of restraints to control the aggressive and self-injurious behavior on
the part of an individual student shall cause a meeting of the IEP team within 10
school days of the behavior causing the use of restraints unless the use of restraint
was consistent with the explicit provisions of the existing IEP and that IEP remains
current and appropriate for the student. At this meeting, the team shall consider
whether the student needs a behavioral assessment, rccvaluation, a new or revised
behavior plan, or a change of placement to address the inappropriate behavior.
MAY ONLY BE INCLUDED IN A STUDENT'S IEP WHEN:

(I) UTILIZED WITH SPECIFIC COMPONENT ELEMENTS OF POSITIVE
BEHAVIOR SUPPORT;

(II) USED IN CONJUNCTION WITH THE TEACHING OF SOCIALLY
ACCEPTABLE ALTERNATIVE SKILLS TO REPLACE PROBLEM
BEHAVIOR;

(III) STAFF ARE AUTHORIZED TO USE THE PROCEDURE AND HAVE
RECEIVED THE STAFF TRAINING REQUIRED; AND

(IV) THERE IS A PLAN IN PLACE FOR ELIMINATING THE USE OF
RESTRAINT THROUGH THE APPLICATION OF POSITIVE BEHAVIOR
SUPPORT.

(3) THE USE OF PRONE RESTRAINTS IS PROHIBITED IN EDUCATIONAL
PROGRAMS. PRONE RESTRAINTS ARE THOSE IN WHICH A STUDENT IS
HELD FACE DOWN ON THE FLOOR.

(3) (4) The use of restraints may not be included in the IEP for the convenience of
staff, as a substitute for an educational program or employed as punishment.

(4) (5) Charter schools and cyber charter schools shall maintain and report data
on the use of restraints as prescribed by the Secretary. THE REPORT SHALL BE
REVIEWED DURING CYCLICAL COMPLIANCE MONITORING
CONDUCTED BY THE DEPARTMENT.
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(d) Mechanical restraints, which are used to control involuntary movement or
lack of muscular control of students when due to organic causes or conditions, may
be employed only when specified by an IEP and as determined by a medical
professional qualified to make the determination, and as agreed to by the student's
parents. Mechanical restraints shall prevent a student from injuring himself or
others or promote normative body positioning and physical functioning.

(e) The use of prone (face down) restraints is prohibited in educational programs,
unless specifically directed by a physician and documented in the student's current

# The following aversive techniques of handling behavior are considered
inappropriate and may not be used by charter schools or cyber charter schools in
educational programs:

(1) Corporal punishment.

(2) Punishment for a manifestation of a student's disability.

(3) Locked rooms, locked boxes or other locked structures or spaces from which
the student cannot readily exit.

(4) Noxious substances.

(5) Deprivation of basic human rights, such as withholding meals, water or fresh

(6) Suspensions constituting a pattern.

(7) Treatment of a demeaning nature.

(8) Electric shock.

-(g) (f) Charter schools and cyber charter schools have the primary responsibility
for ensuring that behavior support programs are in accordance with this chapter,
including the training of personnel for the use of specific procedures, methods and
techniques, and for having a written policy and procedures on the use of behavior
support techniques and obtaining parental consent prior to the use of highly
restraining RESTRICTIVE or intrusive procedures OR RESTRAINTS.

(h) Charter schools and cyber charter schools shall notify parents within 24 hours
of the school's awareness of injuries requiring treatment by medical personnel that
occur as the result of self injurious behavior or a nonaccidcntal act by another
student. The charter school or cyber charter school shall conduct a review within 10
school days, which includes consideration as to whether the student causing the
injury needs a behavioral assessment, recvaluation, a new or revised behavior plan,
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or other change in program or placement. Any recommended changes or
determinations should be communicated to the parent and other IEP team members
who may request that an IEP meeting be held.

-(i) (g) Charter schools and cyber charter schools may convene a review, including
the use of human rights committees, to oversee the use of restrictive or intrusive
procedures or restraints.

(h) SUBSEQUENT TO A REFERRAL TO LAW ENFORCEMENT, FOR A
STUDENT WITH A DISABILITY WHO HAS A POSITIVE BEHAVIOR
SUPPORT PLAN, AN UPDATED FUNCTIONAL BEHAVIOR ASSESSMENT
AND POSITIVE BEHAVIOR SUPPORT PLAN SHALL BE REQUIRED.

PROCEDURAL SAFEGUARDS

§ 711.61. Suspension and expulsion.

(a) For purposes of this chapter, the terms "suspension" and "expulsion" have the
meanings as set forth in § 12.6 (relating to exclusions from school).

(b) Charter schools and cyber charter schools shall comply with Chapter 12 (relating
to students) and [34 CFR 300.519--300.529] 34 CFR 300.530-300.537, regarding
discipline procedures.

(d) When a child with a disability has been expelled from a charter school or cyber
charter school, the charter school or cyber charter school shall provide the child with a
disability with the education required under § 12.6(e) until the charter school or cyber
charter school is notified in writing that the child is enrolled in another public agency,
private school, approved private school or private agency.

(e) NOTWITHSTANDING THE REQUIREMENTS INCORPORATED BY
REFERENCE IN 34 CFR) 300.530(B) AND 300.536 (RELATING TO
AUTHORITY OF SCHOOL PERSONNEL; AND CHANGE OF PLACEMENT
BECAUSE OF DISCIPLINARY REMOVALS), A DISCIPLINARY EXCLUSION
OF A STUDENT WITH A DISABILITY FOR MORE THAN 15 CUMULATIVE
SCHOOL DAYS IN A SCHOOL YEAR WILL BE CONSIDERED A PATTERN
SO AS TO BE DEEMED A CHANGE IN EDUCATIONAL PLACEMENT.

§ 711.62. Procedural safeguards.

(a) The charter school or cyber charter school shall ensure that procedures are
established and implemented to allow parties to disputes regarding any matter described
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in 34 CFR 300.503(a)(l) (relating to prior notice by the public agency; content of notice),
to resolve the dispute through a mediation process that, at a minimum, must be available
whenever a hearing is requested under 34 CFR 300.507 (relating to filing of a due
process complaint) or [300.520-300.528] 34 CFR 300.530-300.537, regarding
discipline procedures.

(b) The following apply to coordination services for special education and Section 504
hearings and to hearing officers and appellate hearing officers:

(1) The Secretary may contract for coordination services in support of hearings
conducted by local charter schools or cyber charter schools. The coordination services
shall be provided on behalf of charter schools or cyber charter schools and may include
arrangements for stenographic services, arrangements for hearing officer services,
scheduling of hearings and other functions in support of procedural consistency and the
rights of the parties to hearings.

(2) If a charter school or cyber charter school chooses not to utilize the
coordination services under paragraph (1), it may conduct hearings independent of
the services if it has obtained the Secretary's approval of procedures that similarly
provide for procedural consistency and ensure the rights of the parties. In the
absence of approval, a charter school or cyber charter school which receives a
request for an impartial due process hearing shall forward the request within 5 days
of its receipt to the entity providing coordination services under paragraph (1).

(3) The Secretary will contract for the services of panels of appellate hearing officers
and may compensate appellate hearing officers for their services. The compensation
does not cause the appellate hearing officers to become employees of the
Department.

(4) Neither a A hearing officer nor an appellate hearing officer may NOT be an
employee or agent of a CHARTER SCHOOL OR CYBER CHARTER SCHOOL
WHICH IS RESPONSIBLE FOR THE EDUCATION OF THE STUDENT, OR OF
THE SCHOOL ENTITY IN WHICH THE PARENTS OR STUDENT or young
child-resides or of an ANY OTHER agency which is responsible for the education or
care of the student or young child. A hearing officer or appellate hearing officer
shall promptly inform the parties of a personal or professional relationship the
officer has or has had with any of the parties.

(5) Impartial due process hearings, appeal panel proceedings and the hearing
officers who conduct the hearings and proceedings shall be subject to 1 Pa. Code
Part II (relating to General Rules of Administrative Practice and Procedure).

(c) A charter school or cyber charter school may request a hearing to proceed
with an initial evaluation or a reevaluation when a parent fails to respond to the
charter school's or cyber charter school's evaluation or reevaluation. When a parent
rejects the charter school's or cyber charter school's proposed identification of a
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child, proposed evaluation, proposed provision of a free appropriate public
education or proposed educational placement, other than the initial placement, the
charter school or cyber charter school may request an impartial due process
hearing. If the parent fails to respond or refuses to consent to the initial provision of
special education services, neither due process nor mediation may be used to obtain
agreement or a ruling that the services may be provided.

(d) The following time line applies to due process hearings:

(1) A hearing shall be held after the conclusion of the resolution session under 34
CFR 300.510 (relating to resolution process) or after one of the parties withdraws
from mediation or the parties agree to waive or end the resolution session.

(2) The hearing officer's decision shall be issued within 45 days after the
resolution or mediation session ends without resolution or agreement date.

(e) Except as provided by 34 CFR 300.533 (relating to placement during appeals),
during the pendency of any mediation proceeding conducted in accordance with 34
CFR 300.506 (relating to mediation), unless the school entity CHARTER SCHOOL
OR CYBER CHARTER SCHOOL and the parents of the child agree otherwise, the
child that is the subject of the mediation shall remain in the child's then current
education placement until the mediation process is concluded.

(f) The resolution session required by 34 CFR 300.510 shall be available to
parents of both school age and eligible young children with disabilities. Parent
advocates may attend the sessions.
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