Regulatory Analysis

F
(1)

This space for use by IRRC

_

Agency

Department of State, Bureau of Professional and
Occupational Affairs, State Board of Dentistry
(2) I.D. Number (Governor's Office Use)
16A-4618

~_
IRRC Number:

{

' -

(3) Short Title
Sexual Misconduct

(4) PA Code Cite
49 Pa. Code, § 33.211 a

(6) Type of Rulemaking (check one)
X Proposed Rulemaking
- Final Order Adopting Regulation
- Policy Statement

(5) Agency Contacts & Telephone Numbers
Primary Contact : Cynthia K. Montgomery, Counsel
State Board of Dentistry (717) 783-7200
Secondary Contact : Joyce McKeever, Deputy Chief
Counsel, Department of State (717) 783-7200
(7) Is a 120-Day Emergency Certification
Attached?
X No
Yes : By the Attorney General
Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language .
The regulation provides that sexual misconduct between licensees (dentists, dental
hygienists) and
certificateholders (expanded function dental assistants) and their current patients is considered
unprofessional conduct and subjects the practitioner to disciplinary action.
(9) State the statutory authority for the regulation and any relevant state or federal court decisions
.
Sections 3(c), (d), (d .1) and (o) of the Dental Law, the Act of May 1, 1933 (P.L. 216, No. 76) (63
P.S . § 122(c), (d), (d .1) and (o)) provide the statutory authority to the Board to
regulate the
practice of dentistry, dental hygiene and expanded function dental assisting, and
to promulgate
and enforce such rules and regulations as may be deemed necessary by the Board.
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(10) Is the regulation mandated by any federal or state law or court
order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action .
No.

(11) Explain the compelling public interest that justifies the regulation.
What is the problem it
addresses?
It is axiomatic that sexual misconduct by a Board-regulated practitioner
is unethical. Nevertheless,
there have been complaints filed by patients who are harmed by
practitioners who violate this
principle. This rulemaking will protect consumers of dental services and
provide clear guidance to
practitioners that sexual misconduct is considered unprofessional conduct
and will subject the
practitioner to disciplinary action .

(12) State the public health, safety, environmental or general welfare risks
associated with
nonregulation.
Specific regulations will help educate consumers and professionals about the
boundaries O f tb
professional relationship .

(13) Describe who will benefit from the regulation. (Quantify the benefits as
completely as possible
and approximate the number of people who will benefit.)
Consumers of dental services, as well as the profession as a whole, will benefit
from the guidance to
be provided by the regulations.
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(14) Describe who will be adversely affected by the regulation . (Quantify
the adverse effects as
completely as possible and approximate the number of people who will be adversely
affected .)
There are no perceived people or groups who would be adversely affected
by this regulation .

(15) List the persons, groups or entities that will be required to comply with
the regulation.
(Approximate the number of people who will be required to comply.)
All licensees and certificateholders of the Board will be required to comply
with this regulations.
Currently, there are 9,592 actively licensed dentists, 7,455 dental hygienists and 2,214
expanded
function dental assistants .

(16) Describe the communications with and input from the public in the development and
drafting of
the regulation . List the persons and/or groups who were .involved, if applicable .
In compliance with Executive Order 1996-1, the Board extended an invitation
to comment on a
prior draft (16A-4613) to 138 dental associations, schools and other organizations
and interested
parties. Two comments were received by the deadline and were reviewed by the Board
at the March
15, 2002, meeting. The prior version of this proposed rulemaking was
published for public comment
in the Pennsylvania Bulletin on October 26, 2002 . See 32 Pa.B . 5284 . The
Pennsylvania Dental
Association (PDA) submitted comments, as did the House Professional Licensure
Committee and the
Independent Regulatory Review Commission . Two other public comments were
received beyond the
end of the public comment period, however, these comments echoed the concerns
raised by the PDA,
the HPLC and IRRC . All comments were considered by the Board in drafting
this revised version of
the proposed rulemaking.
(17) Provide a specific estimate of the costs and/or savings to the regulated community
associated with
compliance, including any legal, accounting or consulting procedures which may be
required .
There should be no costs to the regulated community associated with compliance with
this
regulation . Potential savings to the regulated community are not specifically quantifiable
.
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(18) Provide a specific estimate of the costs and/or savings to local governments associated
with
compliance, including any legal, accounting or consulting procedures which may be required
.
There are no costs or savings to local governments associated with this proposed rulemaking
.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required .
There may be a cost associated with prosecuting individuals under these regulations. However,
there may also be a savings if licensees are better informed of what type of behavior is prohibited
and tailor their actions accordingly, leading to fewer complaints of unprofessional conduct.
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(20) In the table below, provide an estimate of the fiscal savings and costs
associated with
implementation and compliance for the regulated community, local
government, and state government
for the current year and five subsequent years.
Current
FY
05-06
SAVINGS :
Regulated Community
Local Government
State Government

FY +1
06-07

$N/A

FY +2
07-08

FY +3
08-09

FY +4
09-10

FY +5
10-11

$N/A

$N/A

$N/A

$N/A

$ N/A

$N/A

$N/A

$N/A

$N/A

$N/A

$N/A

$N/A

$N/A

$N/A

- $N
/A
$N/A

$N/A

I

I

Total Savings
COSTS :
Regulated Community
Local Government
State Government

Total Costs

REVENUE LOSSES :

Regulated Community

Local Government
State Government

Total Revenue Losses
(20a) Explain how the cost estimates listed above were derived.
Any costs or savings associated with this regulation would be minimal and
is not specifically
quantifiable .

Regulatory Analysis Form
(20b) Provide the past three year expenditure history for programs affected by
the regulation .

Program
State Board of
Dentistry

FY -3
02-03
$1,018,724.64

FY -2
03-04
$1,020,169 .70

FY -1
04-05
Projected
$1,124,000.00

Current FY
05-06
Budgeted
$1,215,000 .000

(21) Using the cost-benefit information provided above, explain how the benefits of
the regulation
outweigh the adverse effects and costs.
There should be no adverse effects and costs associated with compliance with the
regulations .
The benefits of the regulation are described in paragraphs (11) and (13) above.

(22) Describe the nonregulatory alternatives considered and the costs associated
with those
alternatives . Provide the reasons for their dismissal.
Nonregulatory alternatives were not considered for two reasons : (1) a policy statement on the
subject of sexual misconduct would not have the force or effect of law; and (2)
waiting for court
decisions to address the issues covered by the regulation would benefit neither consumers
nor the
profession.

(23) Describe alternative regulatory schemes considered and the costs associated
with those schemes.
Provide the reasons for their dismissal .
A prior version of the proposed rulemaking was considered. Based on comments
received
from the public, the HPLC and IRRC, the Board revised the proposed rulemaking .
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(24) Are there any provisions that are more stringent than federal
standards? If yes, identify the
specific provisions and the compelling Pennsylvania interest that demands
stronger regulation.
There are no applicable federal standards. The American
Dental Association's Code of Ethics
is consistent in that it provides that dentists should avoid interpersonal
relationships with
patients that could impair their professional judgment or risk the possibility
of exploiting the
confidence placed in them by a patient.
(25) How does this regulation compare with those of other states? Will the
regulation put Pennsylvania
at a competitive disadvantage with other states?
The regulation is consistent with the laws and regulations of other states .
All five surrounding
states prohibit unprofessional conduct and include certain sexual behavior,
or immoral or
unethical conduct within the meaning of the term "unprofessional conduct"
. Maryland's Board
of Dental Examiners specifically prohibits sexual misconduct and includes
a list of behaviors that
are prohibited. (See COMAR 10.44.23 .01 .) In addition, Mississippi,
California, Iowa and Maine
include sexual misconduct as unprofessional conduct subject to discipline,
and define such
conduct in a similar fashion to the proposed rulemaking .
The regulation will not put Pennsylvania at a competitive disadvantage with
other states .
(26) Will the regulation affect existing or proposed regulations of the promulgating
agency or other
state agencies? If yes, explain and provide specific citations .
No.
(27) Will any public hearings or informational meetings be scheduled? Please
provide the dates, times,
and locations, if available .
In light of the extensive public outreach already conducted by the Department
in
promulgation of sexual misconduct regulations for various health care
practitioners, the Board
did not schedule any public hearings or informational meetings regarding the
proposed
regulation . However, the Board meets in public session eight times year.
a
Comments from the
public are always welcomed .
Meeting dates are available on the Department of State's website at www
.dos.state.pa.us/bpoa.
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(28) Will the regulation change existing reporting, record keeping,
or other paperwork requirements?
Describe the changes and attach copies of forms or reports which will
be required as a result of
implementation, if available .
No.

(29) Please list any special provisions which have been developed to
meet the particular needs of
affected groups or persons including, but not limited to, minorities,
elderly, small businesses, and
farmers.
The Board is not aware of any group with special needs
that require special consideration
under this regulation .

(30) What is the anticipated effective date of the regulation ; the date by
which compliance with the
regulation will be required ; and the date by which any required permits,
licenses or other approvals
must be obtained?
The regulation will be effective upon publication as final rulemaking
in the Pennsylvania
Bulletin. Compliance will be required as of that date.
(31) Provide the schedule for continual review of the regulation .
The Board continuously reviews its regulations, periodically
communicates with licensees
through newsletters and obtains information and feedback from
its licensees on a frequent b,:sis.

CDL=1
F-,1~EiV = C;

FACESHEET
FOR FILING DOCUMENTS
WITH THE LEGISLATIVE REFERENCE BUREAU
(Pursuant to Commonwealth Documents Law)
X5'13
Copy below is hereby approved as to
form and legality. Attorney General

'SEP 19 2006

DO NOT WRITE IN THIS SPACE

Copy below is hereby certified to be a true and correct
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Exec ive or Independent
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DATE OF APPROVAL

TITLE:
Chairperson
(EXECUTIVE OFFICER, CHAIRMAN OR SECRETARY)
[ ] Check if applicable
Copy not approved .
Objections attached .
[ ] Check if applicable.
No Attorney General approval
or objection within 30 day
after submission.

NOTICE OF PROPOSED RULEMAKING
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE
BUREAU OF PROFESSIONAL AND OCCUPATIONAL AFFAIRS
STATE BOARD OF DENTISTRY
49 PA. CODE, CHAPTER 33
SEXUAL MISCONDUCT

16A-4618
October 3, 2006

The State Board of Dentistry (Board) proposes to adopt §33.211a (relating
to sexual
misconduct) to read as set forth in Annex A.
Effective Date
The regulation will be effective upon publication of the final-form rulemaking
in the
Pennsylvania Bulletin.
Statutory Authority
Under Sections 3(c), (d), (d. l) and (o) of the Dental Law (63 P.S . § 122(c), (d), (d. l) and (o)),
the Board has authority to establish standards of professional conduct for Board regulated
practitioners under its jurisdiction . These individuals include dentists, dental hygienists
and
expanded function dental assistants (EFDAs).
Backiground and Purpose
Over the past few years, the health-related Boards within the Bureau of Professional and
Occupational Affairs have been developing regulations relating to sexual misconduct. The purpose
of the proposed rulemaking is to protect consumers of dental services and provide clear guidance to
practitioners and the public that sexual misconduct by a dentist, dental hygienist or EFDA is
prohibited .
The Board previously proposed rulemaking related to sexual misconduct on October 26,
2002. (See 32 Pa.B . 5284) . The earlier version of the rulemaking prohibited sexual behavior with
and sexual exploitation of patients . At that time, it was suggested by commentators that the
definitions were somewhat vague and that the Board consider providing specific examples of
prohibited conduct. It has been the Board's experience that when specific examples are used, courts
interpreting the regulations often deem acceptable those situations not included in such a list . The
Board does not wish to inadvertently approve sexual misconduct by omission, and therefore, chose
not to provide specific examples of prohibited conduct . It would be virtually impossible to write
regulations for sexual misconduct that clearly define every possible prohibited behavior and every
possible innocent behavior . The Board believes the proposed rulemaking is flexible enough to cover
most situations, without being overly burdensome .
Description of Proposed Amendments
The proposal would add §33 .211a (relating to sexual misconduct) to Chapter 33 . This
proposed regulation makes it clear that sexual misconduct constitutes unprofessional conduct and
subjects the practitioner to disciplinary action .
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The purpose of the proposed regulation is to better protect patients by providing guidance to
the profession and the public that sexual conduct between practitioners and their current patients
constitutes unprofessional conduct. The regulation would define sexual misconduct as "[a]ny sexual
conduct with a current patient, including words, gestures or expressions, actions or any combination
thereof, which are sexual in nature, or which may be construed by a reasonable person as sexual in
nature ."
The proposal also defines "current patient" as one "that is in the process of dental treatment
with a practitioner or who has been treated by the practitioner within the previous 3 months." The
definition specifically excludes patients who affirmatively terminate the practitioner-patient
relationship by becoming a patient of record at another dental office .
The proposed regulation further provides that Board regulated practitioners who engage in
sexual misconduct with current patients will not be eligible for placement in the Board's impaired
professional program in lieu of disciplinary or corrective actions. The impaired professional
program is unable to effectively monitor Board regulated practitioners who have engaged in sexual
misconduct .
The proposed regulation would also provide that patient consent is not a defense to
disciplinary action in these cases and specifically excludes conduct between a practitioner and the
practitioner's spouse or a person cohabitating with the practitioner . The intent is to exclude spouses
and people who live together on a permanent basis. Other types of more casual relationships are not
excluded .
Fisc al Imp act end Paperwork Requirements
The proposed amendments should have no fiscal impact on the Commonwealth or its
political subdivisions . Likewise, the proposed amendments should not necessitate any legal,
accounting, reporting or other paperwork requirements .
Sunset Date
The Board continuously monitors the cost effectiveness of its regulations . Therefore, no
sunset date has been assigned.
Regulatory Review
Under Section 5(a) of the Regulatory Review Act (71 P.S . §745 .5(a)), on October 4, 2006,
the Board submitted a copy of this proposed rulemaking and a copy of a Regulatory Analysis Form
to the Independent Regulatory Review Commission (IRRC) and to the Chairpersons of the House
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Professional Licensure Committee and the Senate Consumer Protection and Professional Licensure
Committee . A copy of this material is available to the public upon request .
Under Section 5(g) of the Regulatory Review Act, 1RRC may convey any comments,
recommendations or objections to the proposed rulemaking within 30 days of the close of the public
comment period . The comments, recommendations or objections must specify the regulatory review
criteria which have not been met. The Regulatory Review Act specifies detailed procedures for
review of comments, recommendations and objections by the Board, the Governor and the General
Assembly, prior to final publication of the rulemaking .
Public Comment
Interested persons are invited to submit written comments, suggestions or objections
regarding the proposed amendments to Cynthia K. Montgomery, Counsel, State Board of Dentistry,
P .O. Box 2649, Harrisburg, PA 17105-2649, within 3 u
following publication of this proposed
rulemaking.
Susan E. Calderbank, D.M.D .
Chairperson
State Board of Dentistry
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Sexual Misconduct
June 9, 2006

ANNEX A
TITLE 49. PROFESSIONAL AND VOCATIONAL STANDARDS
PART I. DEPARTMENT OF STATE
Subpart A, PROFESSIONAL AND OCCUPATIONAL AFFAIRS
CHAPTER 33 . STATE BOARD OF DENTISTRY
Subchapter C. MINIMUM STANDARDS OF CONDUCT AND PRACTICE

33.211 a.

(a)

Sexual misconduct.

Definitions . The following words and terms, when used in this section, have the following

meanings, unless the context clearly indicates otherwise:

Sexual Misconduct - Any sexual conduct with a current patient, including words, gestures or

expressions, actions or any combination thereof, which are sexual in nature, or which maybe
construed by a reasonable person as sexual in nature .

Current patient - A person that is in the process of dental treatment with a practitioner or

who has been treated by the practitioner within the previous 3 months. The term does not
include a patient who has terminated the practitioner-patient relationship b bein accepted
as a patient of record at another dental office.
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Disciplinan action. Unprofessional conduct as defined in section 4 1(a)(8) of the act (63
P.S . ~123 .1(a)(8)), includes sexual misconduct by a dentist a dental hy ienist or an expanded
function dental assistant (EFDA) and subjects the practitioner to disciplinary action under sections
4.1(a)(8) and 10.1 of the act (63 P .S . ~§ 123 .1(a)(8) and i29.1 ~

Impaired professional program. A practitioner who engages in conduct prohibited b
section will not be eligible for placement into an impaired professional program in lieu of
disciplinary action or correction .

(d)

Consent. Consent is not a defense to conduct prohibited by this section

(e)

Exclusion.

This section does not apply to conduct between a practitioner and the

practitioner's spouse or a person cohabitating with the practitioner .

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF STATE

BUREAU OF PROFESSIONAL AND OCCUPATIONAL AFFAIRS

STATE BOARD OF DENTISTRY
Post Office Box 2649
Harrisburg, Pennsylvania 17105-2649
(717) 783-1400

October 4, 2006
The Honorable Alvin C. Bush, Chairman
INDEPENDENT REGULATORY REVIEW COMMISSION
14th Floor, Harristown 2, 333 Market Street
Harrisburg, Pennsylvania 17101
Re:

Proposed Rulemaking
State Board of Dentistry
16A-4618 : Sexual Misconduct

Dear Chairman Bush:
Enclosed is a copy of a proposed rulemaking package of the State Board of Dentistry
pertaining to Sexual Misconduct .
The Board will be pleased to provide whatever information the Commission may require
during the course of its review of the rulemaking .
Sincerely,

Susan E. Calderbank, D.M.
State Board of Dentistry

SEC/CKM:pah
Enclosure
cc :
Basil L. Merenda, Commissioner
Bureau of Professional and Occupational Affairs
Albert H. Masland, Chief Counsel
Department of State
Joyce McKeever, Deputy Chief Counsel
Department of State
Herbert Abramsons, Senior Counsel in Charge
Department of State
Cynthia K. Montgomery, Counsel
State Board of Dentistry
State Board of Dentistry
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