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(1) Agency , - 7 o
Department of Public Welfare
Office of Medical Assistance Programs

(2) LD. Number (Governor's Office Use)
# [ 4 -4 93 ‘ IRRC Number: CQL‘.&&

(3) Short Title

Preadmission Requirements and Civil Rights Compliance for Nursing Facilities.

(4) PA Code Cite (5) Agency Contacts & Telephone Numbers

55 Pa. Code Chapter 1187 Primary Contact: Gail Weidman 705-3705

Secondary Contact: Alice Gustitus 705-3705

(6) Type of Rulemaking (Check One) (7) Is a 120-Day Emergency Certification
' ' . Attached?
X Proposed Rulemaking ~ X No
Final Order Adopting Regulation _ Yes: By the Attorney General
Final Order, Proposed Rulemaking Omitted - Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

The proposed regulation requires a nursing facility to have applicants evaluated by the Department or its
independent assessor for the need for nursing facility services prior to admission to the facility. The
clinical evaluation is intended not only to determine an individual’s need for nursing facility services,
but also to educate the individual regarding other available long-term care service options. The '
Department expects that when given the information necessary to make an informed choice, more
individuals will choose to receive home and community-based services as opposed to institutional
services.

~The proposed regulation also requires a nursing facility to maintain civil rights compliance information
on each applicant who has applied for admission. Through review of this information, the Department
can ensure that the nursing facility is operating in conformity to applicable laws that prohibit
discrimination on the basis of race, color, national origin and disability. '

(9) State the statutory authority for the regulation and any relevant state or {ederal court decisions.

Public Welfare Code, Act of June 13, 1967 (P.L. 31, No. 21) (62 P.S. §§ 201(2), 206(2) and 403 (b)).
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(10) Is the regulatioh mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

No. The proposed regulation does, however, follow the recommendation of the Centers for Medicare
and Medicaid Services (CMS) that, in light of the Supreme Court’s decision in Olmstead v. L.C., 527
U.S. 581(1999), states should evaluate the information, education and referral systems that would be
useful to ensure that people with disabilities receive the information necessary to make informed choices
on how their long-term care needs can be met.

(11) Explain the compelling public interest that JUStlﬁCS the regulation. What is the prob]em it
addresses?

The proposed regulation will ensure that more consumers are advised of the long-term care service
options available in their service areas, particularly home and community-based services. In so doing,
the proposed regulation addresses the desire of consumers of long-term care services to remain in their
own homes and communities as long as possible, delaying or eliminating the need for unwanted or
unwarranled institutionalization. To the extent that more consumers choose less expensive home and
community-based services instead of iristitutional care, the proposed regulatlon 15 expected to reduce
costs to the MA Program.

By requiring nursing facilities to mairitain certain limited civil rights information on individuals who
apply for admission, the proposed regulation will help deter illegal discrimination as well as rebut
unsubstantiated charges of discrimination. '

(12) State the public health, safety, environmental or general welfare risks associated with non-
regulation. :

Individuals may be admitted to nursing facilities without knowing that other long-term care service
options are available which would allow them to remain in their own homes and communities. Nursing
facilities may engage in illegal discrimination or be subject to unwarranted charges of discrimination.

(13) Describe who will benefit from the regulation. (Quantlfy the benefits as completely as possible and
approximate the number of people who will benefit.)

Individuals applying for admission to nursing facilities, and their families, will benefit from this
proposed regulation. By requiring preadmission assessments for nursing facility applicants who expect
to use MA as a payment source within 12 months of admission, more applicants will be advised of the
long-term care service options available in their service areas, enabling them to make better informed
decisions on the course of action most desirable and appropriate to their particular long-term care needs.
By requiring nursing facilities to maintain and report minimal civil rights information on individuals
applying for admission, the proposed regulation will deter nursing facilities from illegally discriminating
In making admissions and will assist those facilities that comply with the law to rebut unsubstantlated
charges of discrimination.

Currently there are 643 nursing facilities participating in the MA Program in Pennsylvania. There are
approximately 53,121 MA recipients currently residing in those nursing facilities and-an average of
78,506 MA recipients receive nursing facility services in a typical year.

Page2 of 8




(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

No adverse effects are anticipated.

(15) List the person, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

Nursing facilities enrolled and participating in the Pennsylvania Medical Assistance Program and
Pennsylvania’s Area Agencies on Aging in their role as the Department’s independent assessor.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

The proposed changes were discussed before the Long-Term Care Subcommittee of the Medical
Assistance Advisory Committee (MAAC) on August 14, 2002, February 12, 2003, and February 11,
2004 and the Consumer Subcommittee of the MAAC on September 25, 2002, July 23,2003 and
September 24, 2003, and the Medical Assistance Advisory Committee on September 26, 2002.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required.

No specific estimate is available because any additional costs incurred by the facilities will depend
upon each individual facility’s current practices and methods relating to the recording of civil rights data
and financial assessments.
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Regulatory Analysis Form

(18) Provide a specific estimate of the costs and/or savings to local governments associated with compliance, including
any legal, accounting or consulting procedures which may be required.

Not applicable.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the implementation of
the regulation, including any legal, accounting, or consulting procedures which may be required.

By requiring individuals who need nursing facility services to be assessed within 12 months of admission
to a nursing facility, they will be able to make informed decisions on the most appropriate and desirable
course of action for their long-term needs. Recipients choosing Home and Community-Based services
in lieu of nursing facility placement will save the Department approximately $87 per day.
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Regulatory Analysis Form

(20) In the table below, provide an estimate of the fiscal savings and costs associated with implementation and compliance
for the regulated community, local government, and state government for the current year and five subsequent years.

(Dollar Amounts In Thousands)

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
‘ Year Year Year Year Year Year
SAVINGS:
| Regulated Community
Local Government
State Government 50 $0 $0 50 30 $0
"] Total Savings $0 $0 $0 $0 50 30

COSTS:
Regulated Community
L.ocal Government
State Government $0 $505 (32,202) ($2,221) ($2,221) ($2,221)
Total Costs 50 $505 ($2,202) ($2,221) ($2,221) ($2,221)
REVENUE LOSSES: ‘
Regulated Community -
Local Government
State Government $0 $0 $0 50 $0 $0
Total Revenue Losses %0 $0 30 $0 | $0 $0
(20a) Explain how the estimates listed above were derived.

The cost estimate for the change in the time limits within which nursing facilities are required to have

applicants evaluated by the Department or its independent assessor for the need for nursing facility services is

based on a projected number of new applicants affected by this change times the projected cost per

assessment for Fiscal Year 2005-2006. An effective date of July 1, 2005, was assumed for the estimate.

Fiscal Year 2005-2006 funding for this change will be provided for from the Intergovernmental Transfer Agreement

and the subsequent years will be provided for from State Lottery Funds.

Savings in the Long-Term Care appropriation are based on a 10 percent increase in the number of recipients

who would choose Home and Communlty-Based waiver in lieu of nursing facility services as a result of this

change in procedures
State Funds FY 04-05 FY 05-06 FY 06-07 FY 07-08 FY 08-09 FY 09-10
Pre-Admission Assessment - $1,099 $677 $677 $677 8677
MA - Long-Term Care - {$594 {$2,879) ($2,898) {$2,898) ($2,898)
Federal Funds FY 04-05 FY 05-06 FY 06-07 FY 07-08 FY 08-09 FY 09-10
Pre-Admission Assessment - $1,372 $828 $828 $828 $828
MA - Long-Term Care - {$719) ($3,467) ($3,489) ($3,489) ($3,489)
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Regulatory Analysis Form

(Dollar Amounts In Thousands)

(20b) Provide the past three years expenditure history for programs affected by the regulation.

Prggram FY 00-01 FY 01-02 FY 02-03 FY 03-04
Pre-Admission Assessment $5,091 $5,482 $5,691 $5.871
MA - Long-Term Care $722,565 $761,877 $777,084 $836,317

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation outweigh the
adverse effects and costs. '

(22) Describe the nonregulatory alternatives considered and the costs associated with those alternatives.
Provide the reasons for their dismissal.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

Page 6 of 8

#14-493
APR 2 7 2005




(20b) Provide the past three-year expenditure history for programs affected by the regulation.
(Dollar amounts in Thousands)

Program Fy-3 FY -2 . FY-1 Current FY

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs. :

The preadmission assessment requirements of this regulation will result in increased costs to the
Department due to the completion of additional assessments, however, it is expected that many
nursing facility applicants will choose to receive services in a more desirable and less costly home and
community-based setting, thereby resulting i an overall savings to the Department while servicing
recipients’ needs in the setting of their choice.
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(22) Describe the nonregulatory altematives considered and the costs associated with those alternatives.
Provide the reasons for their dismissal. ‘

Nonregulatory alternatives were not considered. Regulations are required to enable the Department to
impose penalties on nursing facilities that do not comply with those regulations.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for theit dismissal.

No altemnative regulatory schemes were considered because the proposed regulation most effectively
supports consumer service options for long-term care. :

(24) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulation.

Although existing Federal and state regulations prohibit nursing facilities from discriminating on the
basis of race, color, national origin or disability in their admission practices, nursing facilities are not
required to maintain records on the demographics of the individuals who apply for admission or how the
nursing facilities act on those applications. This proposed regulation requires nursing facilities to
collect, maintain, and upon request by the Department, submit the data to the Department for review.
Through review of this data, the Department will be able to more easily determine if nursing facilities
discriminate on the basis of race, color, national origin or disability and take appropriate enforcement
actions.

(25) How does this regulation compare with those of other states? Will the regulation put Pennsylvania
at a competitive disadvantage with other states?

Other states have some form of preadmission requirement to determine if an individual requires nursing
facility services or whether altemative methods for providing services may be utilized. Other states also
have programs in place to address civil rights issues. This regulation will not disadvantage the
Commonwealth. ' ’

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other state
agencies? If yes, explain and provide specific citations.

This proposéd regulation will not affect existing or proposed regulations of the promulgating agency or
other state agencies.

(27) Will any public hearings or informational meétings be scheduled? Please provide the dates, times,
and locations, if available. ' '

No public hearings or informational meetings are to be scheduled.
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(28) Will the regulation change existing reporting, record keeping, or other paperwork requirements?
Describe the changes and attached copies of forms or reports which will be required as a result of
implementation, if available.

Yes. Nursing facilities will be required to maintain civil rights compliance information for each nursing
facility applicant for a period of 4 years from the date of the applicant’s nursing facility application.
This information must be made available to the Department or its authorized representatives upon
request. The format of that information request will be discussed with the nursing facility associations
and a mutually agreed upon process will be implemented.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, smatl businesses, and
farmers. :

The proposed regulation was developed as a method to provide the Commonwealth’s elderly with
information on the long-term care options available to them, thus allowing them to make informed
decisions on what best serves their needs for long-tenn care services.. This policy promotes and reflects
the desires of consumers to “age in place” by providing them with information on alternatives to ‘
mnstitutionalization which allows them the opportunity to remain in their homes and communities for as
long as possible. '

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other approvals must
be obtained?

This régu]ation shall take effect 60 days after publication of the final regulation in the Pennsylvania
Bulletin.

(31) Provide the schedule for continual review of the regulation.

The Department reviews all regulations oh an ongoing basis to insure compliance with Federal and State
law and to assess the appropriateness and effectiveness of the regulations. In addition, specific
regulatory issues raised by members of the Medical Assistance Advisory Committee (MAAC) and the
Long Term Care Subcommittee of the MAAC are researched and addressed as needed. The Department-
will also monitor the impact of these regulations through regular audits and utilization management
reviews to determine the effectiveness of the regulations on consumers of long term care services and

the mdustry. '

Page 8 of 8




CDL-1

FACE SHEET
FOR FILING DOCUMENTS
WITH THE LEGISLATIVE REFERENCE BUREAU

(Pursuant to Commonwealth Documents Law)

+# 4

DO NOT WRITE IN THIS SPACE .

Copy below is hereby approved as to

form and legality. Atlorney G eral
BY: (}MMB A2

Copy below is hereby certified o be a true and correct

copy of a document issued, prescribed or promulgated by:

Department of Public Welfare

Copy below is hereby approved as to
form and legality. Executive or
| Independent Ageities. /f

= (Deputy\Attorney General)

IN 167005

Date of Approval

0 Check if applicable
Copy not approved.
Objections Attached.

(Agency)

A
LecaL counseL: gy @W/} J 44%@@1&’2[

J J
DOCUMENT/FISCAL NOTE NO. /L/‘ L[[[fé

rq.os

Date of Approval

EvecuTivE

DATE OF ADOPTION:

(Deputy General Counsel)
(ChiefCoursel-trdependant-Agener

BY: 45/(,&& ﬁg%m

(Strikemmapplicabtetie)

TITLE: Secretary of Public Welfare

O Checkif applicable. No Attorney
General approval or objection

(Executive Officer, Chairman or Secretary)

within 30 days after submission.

NOTICE OF PROPOSED RULEMAKING
DEPARTMENT OF PUBLIC WELFARE

OFFICE OF MEDICAL ASSISTANCE PROGRAMS
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Nursing Facility Services

Preadmission Requirements and Civil Rights Compliance for Nursing Facilities




Statutory Authority

Notice is hereby given that the Department of Public Welfare (Department),
under the authority of the Public Welfare Code, Act of June 13, 1967 (P.L. 31, No. 21)
§§ 201(2), 206(2) and 403(b) (62 P.S. §§ 201(2), 206(2) and 403(b)) intends to amend

the regulation set forth in Annex A to this notice.

Purpose

The proposed regulation requires a nursing facility to have applicants evaluated
by the Department or its independent assessor for the need for nursing facility services
prior to admission to the facility. The clinical evaluation is intended not only fo |
determine an individual’é need for nursing facility services, but also to educate the
individual regarding other availéble long-term care service options. The Departmént
expects that when given the information necessary to make an informed choice, more
individuals will choose to receive home and community-based services as opposed to

institutional services.

The proposed regulation also requires a nursing facility to maintain civil rights
compliance information on each applicant who has applied for admission. Throug'h
review of this information, the Department can ensure that the nursing facility is
operating in conformity to applicable laws that prohibit discrimination on the basis of

race, color, national origin and disability.




Need for Requlation

A. Background

In 1965, Congress authdrized the Medicaid Program by adding Title XIX to the
Social Security Act. See 42 U.S.C.A. § 1396 ef seq. Medicaid is a grant-in-aid program
in which the F'ederal Government provides financial assistance to participating states
that furnish various health care services to persons who are poor anc-i needy.' State
participatidn in the Medicaid Program is voluntary. If a state chéoses to participate in
the Medicaid Program it must comply with Title XIX and implementing Federal
regulation. In addition, the state must administer its Medicaid Program in conformity
with Title VI of the Civil Rights Act of 1964 (42 U.S.C.A. § 2000d, et seq.) which
prohibits discrimination on the basis of race, color or national origin, and Section 504 of
the Rehabilitation Act of 1973 (29 U.S.C.A. § 794) and Title !l of the Americans with
Disabilities Act (ADA) (42 U.S.C.A. §§ 12131 - 12165), which prohibit discrimination on

the basis of disability.

States that choose to participate in the Medicaid Program must designate a
single state agency responsible for the administration of the state’s Medicaid Program.
The single state agency must prepare a State Plan for Medicaid (State Plan) and submit
it to the Centers for Mediéare and Medicaid Services (CMS) of the United States

Department of Health and Human Services for approval. See 42 U.S.C.A. § 1396a




i .

(relating to state plans for medical assistance). In administering the state Medicaid
Program, the state Medicaid agency enrolls qualified individuals, practitioners and
medical facilities as providers in the state’s Medicaid Program. These Medicaid
providers render health care services to eligible Medicaid recipients. If the services are
covered by the State Plan and the provider otherwise complies with applicable
requirements, the provider may bill and receive payment for the services from the state
Medicaid agency. The state Medicaid agency submits claims to CMS for Federal

financial participation in these payments.

In some instances, the conditions for provider participatioh in a state Medicaid
Program are specified in Federal law and regulation. See 42 U.S.C.A. § 1396r and
42 CFR Part 483 (relating to requirements for long-term care facilities). The state
- Medicaid agency may also impose its own additional requirements of participation for
~ providers. See 42 CFR 431.51(c) (relating to free choice of providers). Medicaid
providers must comply with civil rights requirements, including Title VI of the Civil Rights
Act and the ADA (as applicable) as an ongoing condition of particip?tion in the Medicaid

Program.

in 1999, the United States Supreme Court issued its decision in Olmstead v.
L.C., 527 U.S. 581 (1999) interpreting Title Il of the ADA and its implementing Federal
regulation. The Supreme Court held in Olmstead that the unjustified institutional
isolation of persons with disabilities is a form of discrimination prohibited by the ADA.

Id., at 597. Following the Supreme Court’s decision in Olmstead, CMS sent a series of




. letters to the State Medicaid Directors discussing the implications of the Court's ruling.
In a letter dated January 14, 2000," CMS suggested, amohg otherthings, that states
should ens'ure that “individuals who may be eligible to receive services in more
integrated communi.ty-based settings ... are given the opportunity to make informed
choices regarding whether - and how - their needs can best be met.” CMS also
recommended that states consider “what information, education and referral systems
would be useful to ensure that people with disabilities receive the information necessary

to make informed choices.”

The Commonwealth of Pennsylvania participates in the Title XIX Medicaid
Program. The Department is the designated single state agency responsible for
administration of the Commonwealth’s Medicaid Program, which is known as the
Medical Assistance (MA) Program. The MA Program provides coverage for a wide
array of medical services, including nursing facility services, for needy residents of the
Commonwealth. Currently, there are 643 licensed nursing facilities in the

Commonwealth that are certified MA nursing facility providers.
B. Preadmission Asséssments
The Department’s case-mix regulation requires MA nursing facility providers to

“[alssure that every individual who receives MA, who is eligible for MA or who is

a.pplying for MA, is reviewed and assessed by the Department or [its] independent

! CMS’ letter is available online at http://www.cms.hhs.gov/states/letters/smd1140a.asp.




assessor and found to need nursing facility services prior to admission to the nursing
facility, or in the case of a resident, before authorization for MA payment.” 55 Pa.Code

§ 1187.22(2) (relating to ongoing responsibilities of nursing facilities).

The assessments required by this regulation are made by the local Area
Agencies on Aging (AAA) through their OPTIONS programs. In making the
assessments, an AAA not only determines whether an individual needs nursing facility

services, but also whether the individual can be appropriately served in a non-

institutional setting with home and community-based services (HCBS).> The AAA
advises the individual of the available HCBS alternatives that are appropriate to the
individual's needs and that will allow the individual to remain in his own home or

community.

Consistent with CMS’ recommendation, the Department has examined whether
additional information, education and referral systems would be useful to permit
consumers to receivé the information necessary to make informéd choices. The
Department has determined that both consumers and the MA Progrém could benefit by
expanding the Department’s current requirement for full preadmission OPTIONS
assessment {o a wider population; namely, individuals who are likely to use MA as a

payer source within 12 months of admission. The Department is concerned that,

? The Department provides HCBS to individuals who would otherwise be clinically eligible for nursing facility
services through programs like the PDA Waiver and the Bridge Program, which are jointly administered by the
Pennsylvania Department of Aging, and the Department’s Long Term Care Capitated Assistance Program
(LTCCAP).
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because these individuals might not be aware of the wide variety of service options
available to meet their long-term care needs, they might seek placement in an
institutional setting without knowing that other alternatives exist. In some instances,
these individuals may vacate their apartments, sell their homes or deplete their assets
in anticipation of qualifying for MA or to meet their private-pay long-term care expenses
in an institutional setting. As a result, after admission to a nursing hbme, their ability to
transition back to the community would be more difficult.

Consumers have advised the Department that they want a broader arr.ay of
services, the reallocation of public funds away from institutional (nursing facility)
services and into HCBS, and that “nursing facilities should not be the primary or only
option when long-term care and services are needed.” See Pennsylvania Intra-

Governmental Council on Long-Term Care, Long-Term Care and Services, Discussion

Session Findings, Fall 1997, pp. 5.3 The proposed regulation responds to these
consumer desires. By requiring more nursing facility applicants to be evaluated for the
need for nursing facility services prior to admission to a facility, more consumers will be
advised of other long-term care service options available in their service areas,
particularly HCBS, and will have the opportunity to make better informed decisions on
the course of action most desirable and appropriate to their particular long-term care

needs.

3 See, also Pennsylvania Intra-Governmental Council on Long-Term Care, Assisted Living Long-Term Care and
Services, Discussion Session Findings, February 1999, pp. 17. Both reports are available at
http://www.longtermcare.state.pa.us/Index.asp?id=119&fs=2>.




When they are given the information necessary to make a truly informed choice, the
Department expects that more consumers will choose to receive HCBS, thereby
decreasing the MA Program reliance on the more expensive institutional services and
effectively making available a greater share of public funds to home and community-
based care. Since most people who are admitted to nursing facilities will eventually
become eligible for MA nufsing facility services, costs to the MA Program are higher

than if even a few of those individuals could be diverted to less expensive HCBS. *

C. Civil Rights Data

MA nursing facility providers must comply with both Federal and State laws that,
among other things, prohibit discrimination on the basis of race, color, national origin
and disability as a condition of participation in the MA Program. See 55 Pa.Code

§ 107.3(d) (requirements).

The Department is aware that discrimination can occur through subtle rather than
overt means. In whatever form it takes, discrimination on the basis of race, color,

national origin or disability is illegal and intolerable.

* Whether an individual will benefit from HCBS depends on the individual’s unique facts and circumstances. While
not every individual can be served at home or in a community setting, many can be, and at significantly lower cost
than that of institutional care. For example, the statewide average cost for a consumer receiving services under the
PDA Waiver is $41-42 per day and the maximum per diem cost for services under the PDA Waiver is $105.78. In
contrast, the statewide average MA nursing facility per diem rate is $132.23, or three times greater than the average
cost for HCBS.




Current Departmental regulation specifies that MA nursing facility providers “shall
admit persons without regard to race, color, national origin or handicap and shall
provide care and treatment without discrimination based upon these factors.”

(55 Pa.Code § 107.3(d)). The regulation, however, does not require nursing facilities to
maintain any record of who has applied for admission and how the facilities have acted
on those applications. This gap in recordkeeping requirements can result in adverse
conseqguences to the public and to providers. For example, the alleged absence of
applications to a nursing facility could be a facile excuse for a facility's homogeneous
resident population. Alternatively, the demographics of a facility’s resident p;)pulation
might subject a facility to an unfair charge of discrimination simply because the
demographiqs are at variance with those of the community in which the facility is

located.

The Department has determined that the maintenance of certain limited data on
applicants would help both to deter discrimination as well as to rebut unsubstantiated

charges of discrimination.

Requirements ,

A. § 1187.2. — Definitions. The Department is proposing to add the

following definitions.

Admission - This definition is intended to identify the circumstances in which a

facility’s obligations under § 1187.22 (relating to ongoing responsibilities of nursing




facilities) and § 1187.31 (relating to admission or MA conversion requirements) arise.
The definition follows the Federal Resident Assessment Instrument (RAl) Manual, which
specifies when a facility must submit-certain Minimum Data Set (MDS) tracking forms.
Under the RAI Manual, a nursing facility must submit certain assessment forms when
an individual is admitted to, reenters or is discharged from the facility. Liké the RAI
Manual, the proposed definition considers an admission to be both the initial entry of an
individual and the reentry of an individual who previously had been formally discharged.

Like the RAIl Manual, the definition also specifies that the reentry of an individual to a

facility following a temporary discharge with the intent to return is not considered an
admission. A reentry does not trigger requirements such as those contained in

§ 1187.31(2). An example of a situation in which a resident would be discharged with
an anticipated retufn is when a resident is on therapeutic leave or in a hospital, but
expected to return to the nursing facility. An example of a situation in which a resident
would be discharged with no return anticipated is when a resident is discharged to a

different nursing facility or to another setting where the individual's needs may be met.

Clinical evaluation - This definition is intended to identify the evaluation that is
required under § 1187.22 and § 1187.31. Currently, OPTIONS staffs of the local AAAs

conduct clinical evaluations.

MA applicant - This definition is intended to identify an individual who is
considered by the Department to be an MA applicant and must receive a preadmission

clinical evaluation under § 1187.31(2). The definition specifies that an individual who




has an application for MA nursing facility services pending before the Department or is
likely to become an MA conversion resident within 12 months of the date of admission is
an MA applicant. “MA conversion resident” is currently defined in § 1187.2 (relating to

definitions).

MA conversion date - This definition identifies the point in time at which an
individual becomes an MA conversion resident.

MA recipient - This definition incorporates the definition of MA recipient found in
§ 1101.21 (relating to definitions), except that this definition deletes reference to family

since it is inapplicable in the context of an MA resident of a nursing facility.

Nursing facility applicant and Nursing facility application - These definitions
identify the circumstances in which a facility has obligations under § ﬁ187.22(1) and
(18). The definitions make clear that both oral and written requests for admission, as
defined in this proposed regulation, must be considered “applications” fbr civil rights
data reporting requirements. The definitions also specify thét a casual inquiry for

information about a facility should not be considered an application.

B. § 1187.22. - Ongoing responsibilities of nursing facilities.

Section 1187.22 delineates conditions of participation for MA nursing facility
providers in addition to those specified in 55 Pa.Code Chapter 1101 (relating to general

provisions). The proposed regulation makes three changes to this section. First, the

10




Department is revising § 1187.22(1) to substitute “nursing facility applicant,” which is the
new defined term, for “every individual applying for admission to the facility.” This

change reaffirms the existing requirement that all nUrsing facility applicants must receive
a preadmission screening in accordance with the Department’s preadmission screening

program.

Second, the Department is revising § 1187.22(2). As originally promulgated, this
section required that every individual who received MA, was eligible for MA, or was
applying for MA, had to be assessed by the Department or an indepe—ndent aésessor
pribr to admission to a nursing facility. This section also required that a resident of a
nursing facility be assessed before authorizing MA. The Department is revising this
provision to use the defined terms, “MA applicant,” “MA recipient,” “MA conversion
resident” and “clinical evalu'ation” and to make clear that compliance with the

requirements of § 1187.31(2) (relating to admission or MA conversion requirements)

and § 1187.31(4) is a condition of participation in the MA Program.

Third, the Department is adding a new paragraph (18) to § 1187.22, which
imposes certain civil rights data collection and reporting requirements as an additional
condition of participation for nursing facility providers. Under this paragraph, a nursing
facility must collect and maintain basic demographic and other data for each nursing
facility applicant for a 4-year period.k In addition to this data, this paragraph permits a
nursing facility to request other information from each applicant as a condition of

admission to the facility, unless otherwise precluded by law, so long as the facility

11
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- uniformly requests the additional information from all applicants and the facility keeps
written records of all such requests and responses. Finally, the provision requires
nursing facilities to keep a copy of the application data for 4 years and to periodically
report the data to the Department in a format and at intervals specified by the

Department.

C. 8§ 1187.31 - Admission or MA Conversion Requirements,

As originally promulgated, § 1187.31(2) sets forth the requirement for -
preadmission and MA conversion evaluation and determination. The Department is
proposing to amend § 1187.31 by placing the preadmission and the MA conversion

reguirements in separate provisions and by clarifying the circumstances in which a

nursing facility is required to ensure that nursing facility applicants and residents receive

clinical evaluations.

Preadmission requirements
Section 1187.31(2)(i) requires that every MA applicant and MA recipient receive
a clinical evaluation prior to admission, unless one or more of the exceptions in

subparagraph (ii) apply. This provision also specifies that a nursing facility may not

admit an MA applicant or MA recipient if a preadmission clinical evaluation finds that the

“applicant or recipient does not need nursing facility services. This provision serves two

purposes. It ensures that MA applicants and MA recipients are given information about

service alternatives prior to admission so they can make better informed choices about

12




their service delivery and it ensures that the existing supply of MA certified nursiné

facility beds is efficiently and effectively utilized.

Section 1187.31(2)(ii) identifies the circumstances in which a facility may admit
an MA applicant or MA recipient even though the individual has not received a clinical
evaluation. These circumstances include instances where an individual's health or
safety is at risk because of the abuse, neglect or absence of a responsible caretaker;
where the Department or its independent assessor fails to complete an assesément that
has been requested in a timely manner; where it is unlikely that an individual.will remain
a resident of the facility for more than 30 days; where it is unlikely that a resident will
use MA as a payment source within 12 months from the individual's admission to a
nursing facility or where an individual is eligible for Medicare skilled nursing facility
services when admitted to the nursing facility and the facility contacts the Department or

its independent assessor to request an assessment by the close of the next business

day.

Section 1187.31(2)(iii) sets forth civil money penalties for nursing facilities that
fail to comply with the preadmission assessment requirements. The provision allows for
graduated fines and penalties and is intended to motivate facilities to comply with the

new preadmission requirements.

Section 1187.31(2)(iv) requires nursing facilities to keep a copy of each

preadmission clinical evaluation for 4 years.
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MA conversion requirements

Section 1187.31(4)(i) requires a nursing facility to ensure that a resident who
submits an MA application after admission receivesr a clinical evaluation and is -
“determined to be eligible to receive MA nursing facility services before the facility
submits a claim for or receives MA payment for services provided to the resident.
Section 1187.31(4)(ii) identifies the circumstances in which a new clinical evaluation for

an MA conversion resident is not required.

Affected Organizations

This proposed regulation would affect nursing facilities enrolled in the Medical
Assistance Program and local Area Agencies on Aging in their role as the Department’s

independent assessor.

Accomplishments and Benefits

By requiring preadmission assessments for nursing facility applicants who
expect to use MA as a payment source within 12 months of admission, the proposed
regulation will ensure that more consumers are advised of the long-term care service
Opti'ons available in their service areas, particularly HCBS. Knowing the service care
options will enable consumers to make better decisions on the course of action most
desirable and appropriate to their particular long-term care needs. When given the

information necessary to make a truly informed choice, the Department expects that
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more consumers will choose to receive HCBS, thereby decreasing the MA Program reliance on

the more expensive institutional services.

By requiring nursing facilities to maintain and report minimal civil rights information on
individuals who have applied for admission, the proposed regulation will deter nursing facilities
from illegally discriminating in making admissions and will assist those facilities that comply with

the law to rebut unsubstantiated charges of discrimination.

Fiscal Impact

A. Public Sector

1. Commonwealth

The Pennsylvania Department of Aging will incur increased costs to conduct 11,000
preadmission assessments in the first year of implementation of this regulation and 6,900 each
year thereafter. The approximate cost in the first year is $2.471 million ($1.372 million in
Federal funds and $1.099 million in augmentations from the Intergovernmental Transfers). Out
year funding is estimated at $1.505 million ($827,750 Federal and $677,250 State Lottery
Funds.) | | |

The Department of Public Welfare will experience savings in the Medical Assistance —
Long Term Care appropriation — to the extent that individuals choose home and community-
based services as opposed to placements in nursing facilities. The savings are estimated at
$1.3 million ($718,674 Federal $594,000 State) in the first year of impleméntation and roughly
$6.3 million ($3.4 Federal and $2.9 million State) each year thereafter.

2. Political Subdivisions

No fiscal impact is anticipated. Although the regulation would cause an initial

temporary acceleration in the need for assessments, the vast majority of individuals who

Hy-4q3
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are admitted to nursing facilities eventually become eligible for MA nursing facility
services, and thus, the total number of assessments that would have normally been

conducted in a fiscal year would remain the same.

B. Private Sector

Additional costs may be incurred by nursing facilities. The amount of those costs
will depend upon each individual facility’s current practices and methods relating to the

recording of civil rights data and financial assessments. -

C. Gevneral Public

v

Consumers of long-term care services will experience no adverse fiscal impact.
This proposed regulation will make it possible for consumers to avail themselves of the

wide range of long-term care options to best meet their individual needs.

Paperwork Requirements

Nursing facilities will be required to maintain written records for all nursing facility

applicants relating to the individual’s clinical evaluation and civil rights data.

Effective Date

This regulation shall take effect 60 days after publication of the final regulation in

the Pennsylvania Bulletin.
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Sunset Date

There is no sunset date for this regulation. The Department will review the
effectiveness of this regulation on an ongoing basis and evaluate the need for further

amendments.

Public Comments

Interested persons are invited to submit written comments, suggestions, or
objections regarding the proposed regulation to the Department of Public Welfare,
Office of Medical Assistance Programs, Attention: Regulations Coordinator, Room 515
Health and Welfare Building, Hérrisburg, Pennsylvania 17105, within 30 calendar days

after the date of publication of this Notice in the Pennsylvania Bulletin.

Persons with a disability may use the AT&T Relay Service by calling 1-800-654-

5984 (TDD users) or 1-800-654-5988 (Voice users).

Regulatory Review

Under § 5(a) of the Regulatory Review Act (71 P.S. § 745.5a(a)), on

JUL 192008 ¢ Department submitted a copy of this proposed rulemaking to the
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Independent Regulatory Review Commission (IRRC) and to the Chairpersons of the
House Committee on Health and Human Services and the Senate Committee on Public
Health and Welfare. In addition to submitting the proposed rulemaking, the Department
has provided IRRC and the Committees with a copy of a detailed Regulatory Analysis
Form prepared by the Depariment. A copy of this material is available to the public

upon request.

Under § 5(g) of the Regulatory Review Act, if the IRRC has any comments,
recommendations or objections to any portion of the proposed regulation, it ﬁay notify
the Department and the Committees within 30 days aftér the close\bf the public
comment period. Such notification shall specify the regulatory review criteria that have
not been met. The Regulatory Review Act specifies detailed procedures for review by
the Department, fhe General Assembly and the Governor, of any comments,

recommendations or objections raised, prior to final publication of the regulation.
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ANNEX A
Title 55. Public Welfare

CHAPTER 1187. Nursing Facility Services

t
* k k Kk k

§ 1187.2. Definitions.

* Kk ok kK

Admission - The initial entry of an individual to a nursing facility as a resident of

the facility, or the reentry of an individual to a nursing facility as a resident followinqy a

discharge when no return was anticipated. The reentry of an individual to a nursing

facility as a resident following a discharge with an anticipated return is not an

admission.

* k k k%

Clinical Evaluation - A comprehensive assessment by the Department or its

independent assessor of an individual’'s need for nursing facility services and whether

the individual's needs may be metin a setti}nq other than a nursing facility.

* k k Kk *




MA applicant - An individual who:

(i) Has submitted an application for MA nursing facility services which is

pending before the Department; or,

(i) Based upon information provided by the individual or person making a

nursing facility application on behalf of the individual, is likely to be an MA

conversion resident within 12 months from the date of admission.

MA conversion date - The date specified on the Department’s notice

authorizing MA nursing facility services for an MA conversion resident.

k k Kk kX%

MA revcipient - An individual who is eligible for MA benefits.

* Kk kK

Nursing facility applicant - An individual who makes a nursing facility

application or on whose behalf a nursing facility application is made.




Nursing facility application - A request made orally or in writing, by or on

behalf of an individual, to a nursing facility asking the facility to consider the individual

for admission: or if the individual is hospitalized, asking the nursing facility to consider

“the individual for admission upon diséhaLrge from the hospital. The request must be

made to the nursing facility’s administrator, admissions officer or other person with real

or apparent authority reqarding admissions to the nursing facility to be considered an

application. A casual inquiry or a request for information regarding a nursing facility,

without expressing the intent o be considered for admission, is not an application.

* k k k%

§ 1187.22. Ongoing responsibilities of nursing facilities.

* k ok k%

(1) [Assure] Ensure that every [individual applying for admission to the facility]

nursing facility applicant is prescreened by the Department as required by

section 1919 of the Social Security Act (42 U.S.C.A. § 1396r(e)(7)) and 42 CFR
Part 483, Subpart C (relating to preadmission screening and anhual review of

mentally ill and mentally retarded individuals).

(2) [Assure] Ensure that every [individual who receives MA, who is eligible for

MA or who is applying for MA, is reviewed and assessed by the Department or




an independent assessor and found to need nursing facility services prior to
admission to the nursing facility, or in the case of a resident, before authorization

for MA payment.] MA applicant, MA recipient and MA conversion resident

receives a clinical evaluation énd that every admission to the facility and MA

conversion are made in accordance with § 1187.31(2) (relating to admission or

MA conversion requirements) and § 1187.31(4).

*k k kK%

(18) Meet the following civil rights data collection and reporting requirements:

(i) The nursing facility shall collect the following data for each nursing

facility applicant:

(A) Name and address including zip code.

(B) The date of application.

C) Age.

(D) Race or ethnicity.

(E) Gender.
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(F) Primary and secondary diagnoses.

(G) Social security humber.

(H) Religion, if volunteered and used as a factor for admission.

(1) Whether the applicant is ventilator dependent.

(J) The date of disposition of the application.

(K) The disposition of the application.

(L) The reason for disposition.

(M) The nursing facility's occupancy rate bn the date of disposition

of the application.

(i) The nursing facility shall maintain the data required by subparagraph (i)

for a period of 4 vears from the date of the applicant's nursing facility

application.

(i} Unless otherwise prohibited by law, nothing in this paragraph

precludes the nursing facility from uniformly requesting a nursing facility

applicant to provide information in addition to the data required by this
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paragraph in order to be considered for admissio'n. If the nursing facility

requires a nursing facility applicant to provide any additional information,

the faéilitv shall maintain a written record of the additional information

requested and received from each nursing facility applicant for a period of

4 years from the date“ of the applicént‘s nursing facility application.

(iv) The nursing facility shall submit reports to the Department on the data

-collected under this paragraph in a format and at intervals specified by the

Department. .

k %k Kk k

SUBCHAPTER D. DATA REQUIREMENTS FOR NURSING FACILITY

APPLICANTS AND RESIDENTS

§ 1187.31. Admission or MA conversion requirements.

* k k k%

(2) Preadmission [or MA conversion evaluation and determination] requirements.

(i) Evaluation and determination. The nursing facility shall ensure that

[before an MA applicant or recipient is admitted to a nursing facilify, or -




before authorization for MA payment for nursing facility services in the
case of a resident, the MA applicant, recipient or resident has been
evaluated by the Department or an independent assessor and found to]

the MA applicant and MA recipient who has submitted a nursing facility

application to the facility receives a clinical evaluation prior to admission

unless one or more of the exceptions in subparagraph (ii) apply. The

nursing facility shall not admit an MA applicant or MA recipient whose

preadmission clinical evaluation found that the individual does not need

nursing facility services. -

(i) [The nursing facility shall maintain a copy of the Department’s or the

independent assessor’s notification of eligibility in the business office.]

Exceptions.

(A) The nursing facility may admit an MA applicant or MA recipient

who did not receive a clinical evaluation prior to admission if any of

the followind are met.

(1) A physician certifies in writing that it is unlikely that the

individual will remain a resident of the facility for mdre than

30 days and payment for the nursing facility services

provided to the individual will be made by a paver other than

the MA Program.
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(I1) There is reasonable cause to believe that the individual

was abused or neglected as defined in the Older Adult

Protectivé Services Law, 35 P.S. §§ 10225.101-10225.5102;

. the individual’s health or safety is at risk because of abuse,

neglect or the absence of a responsible caretaker: the

nursing facility immediately files a report regarding the

individual with the local older adult protective services

agency: and the local older adult protective services agency

determines that the individual should be admitted to the

nursing facility on an emergency basis.

() The nursing facility determines that the individual is

eligible for Medicare skilled nursing facility services and

contacts the Department or its independent assessor to

request a clinical evaluation by the close of the next

business day following the day on which the individual is

admitted to the facility.

(B) The nursing facility may admit an MA applicant who did not

receive a clinical evaluation prior to admission if all of the following

are met:




(iii) Penalties.

(1) The nursing facility refers the applicant for a clinical

evaluation prior to admission.

(1) The abplicant provides the Department or its

independent assessor with all information necessary to

conduct the evaluation.

(11 The Department or its independent assessor notifies the

referring nursing facility that it received all information

necessary to conduct the evaluation.

(IV) The Department or its independent assessor does not

complete the evaluation after receipt of the information

within the following timeframes: 3 working days if the

individual is a patient in a hospital at the time the evaluation

is requested: 5 working days if the individual is residing in a

community setting, including a personal care home, at the

time the evaluation is requested and 10 working days if the

individual is a resident of a nursing facility, other than the

admitting facility, at the time the evaluation is requested.




o <

(A) In addition to any other remedies, penalties or sanctions

authorized by law and reqgulation, including but not limited to those

set forth in 55 Pa.Code Chapter 1 101 (relating to general

provisions), the Department may impose a civil money penalty if it

determines that a nhursing facility has admitted an MA applicant or

MA recipient who did not receive a clinical evaluation prior to

admission, or if it determines that a nursing facility admitted an MA

applicant or MA recipient who received a clinical evaluation prior to

~ admission which found that the individual did not need nursing

facility services.

(B) A separate civil money penalty may be assessed for each

individual admitted in violation of subparagraph (2)(i). The civil

money penalty may range from $150-$3,000 per day but, in no

event, may the civil money penalty be less than the nursing

facility's total aggregate charges to the individual for services

rendered during the period of noncompliance. In determining the

amount of the civil money penalty, the Department shall consider

the facility's history of compliance with subparagraph (2)(i).

(C) The périod of noncompliance begins on the date of the

individual's admission to the facﬂitv and ends on the date the

individual receives a clinical evaluation which finds that the

individual needs nursing fadilitv seryices, or the date the individual
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is discharged from the facility with no intent to refurn, whichever

date is earlier.

(D) The Departrhent will not assess civil money penalties if the

nursing facility establishes that at the time the individual was

admitted, one or more of the exceptions of subparagraph (2)(ii)

“applied.

(iv) Maintaining clinical evaluation reports. The nursing facility shall

maintain a copy of the report of each MA applicant’'s or MA recipient’s

clinical evaluation for a period of 4 years from the date the clinical

evaluation is received.

(3) MA conversion requirements.

(i) The nursing facility shall ensure that a resident who submits an

application for MA nursing facility services after admission to the facility,

has received a clinical evaluation and has been determined bv the

Department to be clinically and financially eligible for MA nursing facility

services before the facility submits a claim for or receives MA payment for

nursing facility services provided to the individual.
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(i) A resident of a vfacilitv is not required to receive a new clinical

evaluation as a result of the resident’s application for MA nursing facility

services if all of the following conditions are met.

(A) The resident received a clinical evaluation prior to admission

and was determined to need nursing facility services.

(B) The clinical evaluation was conducted within 12 months of the

resident’s MA conversion date. .

(C) The MA conversion date falls within the time period specified

on the physician’s original written certification determining the

resident’s need for nursing facility services.

[(3)]1(4) Notification to the Department.

(i) The nursingr facility shall notify the Department on forms designated by
the Department whenever an MA applicant or recipient is admitted to the

nursing facility orwhenever a resident is determined eligible for MA.
(i) The nursihg facility shall submit information regarding target residents

to the Department on forms designated by the Department within 48 hours

of the admission of a target resident to the nursing facility.
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[(4)](5) Physician certification. Within 48 hours of admission of a resident to a
nursing facility or, if a resident applies for MA while in the nursing facility before
the Department authorizes payment for nursing facility services, the nursing
facility shall ensure that a resident's attending physician certifies in writing in the

resident’s clinical record that the resident requires nursing facility services.

* k ok kK
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