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(4) PA Code Cite
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(5) Agency Contacts & Telephone Numbers

Primary Contact: Shane Rooney, Law Bureau, 787-2871
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(6) Type of Rulemaking (check one)

n Proposed Rulemaking
[x] Final Order Adopting Regulation
Q Final Order, Proposed Rulemaking Omitted

(7) Is a 120-Day Emergency Certification Attached?

|g| No
Q Yes: By the Attorney General
Q Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

The Commission is required to promulgate regulations that govern the provision of electric generation supply
service to retail customers who do not receive generation service through the competitive market. The law requires
that the incumbent electric utility provide this service, identified as "default service," unless the Commission
approves an alternative provider. Such service must be provided at prevailing market prices, and the provider may
fully recover the associated, reasonable costs. These regulations identify an administrative process and a standard of
review by which the default service provider may comply with this obligation and the Commission can ensure the
reliable provision of default service to retail customers.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

66 Pa. C.S. §§501 and2807(e).
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(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If
yes, cite the specific law, case or regulation, and any deadlines for action.

Yes, this regulation is mandated by 66 Pa. C.S. §2807(e)(2). It must be enacted by the conclusion of the
restructuring transition period, December 31,2010.

(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses?

As noted above, this regulation is mandated by law. The public interest is served by the Commission
executing the provisions of the Public Utility Code.

(12) State the public health, safety, environmental or general welfare risks associated with
nonregulation.

The failure to timely adopt regulations will impair the reliable provision of default electric service to retail
customers at prevailing market prices, would hinder the continued formation of the competitive marketplace,
and would frustrate the General Assembly's declarations of policy found at 66 Pa. C.S. §2802.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible
and approximate the number of people who will benefit.)

Pennsylvania's electric retail customers, both business and residential, will benefit from a regulatory
framework that ensures the reliable provision of electrity at prevailing market prices. Electric utilities will
benefit from the regulatory certainty that will result through the adoption of final regulations. Accordingly,
this rulemaking affects all citizens of the Commonwealth of Pennsylvania.
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(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

No person or entity will be adversely affected by this regulation.

(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

All regulated electric distribution companies (electric utilities) and licensed electric generation
suppliers.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

The Commission held public hearings on this matter from April through June of 2004. Participants
included all Pennsylvania electric utilities, licensed electric generation suppliers, the Pennsylvania Office
of Consumer Advocate, the Pennsylvania Office of Small Business Advocate, the Federal Energy
Regulatory Commission, PJM Interconnection, LLC, the New Jersey and Maryland public utility
commissions, and various other consumer and business interest groups. These parties had the opportunity
to offer testimony and file comments and reply comments during this proceeding.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated
with compliance, including any legal, accounting or consulting procedures which may be
required.

No specific estimate is available. The default service obligation is a continuation of the obligation to
serve customers that electric utilities have always had. This obligation has always been associated with
legal, accounting and related costs. Accordingly, the costs under the new regulatory framework will be
similar, though the administrative review process and legal standard for review has changed somewhat.
Default service providers "shall recover fully all reasonable CQSts" associated with this service. 66 Pa. C.S.
§2807(e)(3). The proposed regulations include specific mechanisms for cost recovery.
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(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required.

This regulation does not apply to local governments and accordingly there are no compliance costs or
savings.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which

may be required.

No specific estimate is available. Commission staff will be responsible for enforcing these
regulations. Other agencies, such as the Office of Consumer Advocate and Office of Small Business
Advocate, may also monitor regulated electric utilities compliance with these regulations. Future
proceedings pertaining to default service will substitute for past electric utility generation base rate
proceedings previously adjudicated by the Commission. The level of staff, time and resources devoted to
these future proceedings regarding generation rates will be similar to past proceedings that were
adjudicated by the Commission.
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(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state
government for the current year and five subsequent years.

Current FY
Year

SAVINGS: $
Regulated Community
Local Government
State^GovernmenL

>aVIIKI8

COSTS:
Regulated Community
Local Government
State Government
Tn+al P»ctc

REYENUEXDSSESi
Regulated Community
Local Government
State Government
Tf>tql RtfvpmiP T nttpt

(20a) Explain how the cost estimates listed above were derived.

Not measurable at this time.
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(20b) Provide the past three year expenditure history for programs affected by the regulation.

Program FY-3 FY-2 Current FY

N/A

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

Not measurable at this time. The costs associated will depend on future market prices of electricity,
which will not be known until they are actually incurred.

(22) Describe the nonregulatory alternatives considered and the costs associated with those
alternatives. Provide the reasons for their dismissal.

Not applicable. These regulations are required by law. 66 Pa. C.S. §2807(e)(2).

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

The Commission considered regulatory models adopted by New Jersey and Maryland. The
Commission believes those models were unduly restrictive in their methods of implementation, and would
perhaps lead to higher costs.
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(24) Are there any provisions that are more stringent than federal standards? If yes, identify the
specific provisions and the compelling Pennsylvania interest that demands stronger regulation.

As this matter involves retail electric service, it is fully within state jurisdiction. The federal
government has jurisdiction over wholesale electric service.

(25) How does this regulation compare with those of other states? Will the regulation put
Pennsylvania at a competitive disadvantage with other states?

Less than half the states have opened their retail electricity markets to competition. The Commission
finds that the regulatory framework it has proposed furthers the General Assembly's policy declaration that
retail competition will protect "this Commonwealth's ability to compete in the national and international
marketplace for industry and jobs." 66 Pa. C.S. §2802(7).

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other
state agencies? If yes, explain and provide specific citations.

This rulemaking amends the the language of the following sections of the Commission's regulations to
ensure consistent terminology: 52 Pa. Code §§54.4; 54.5; 54.6; 54.31; 54.32; 54.41; 57.178. The new
sections proposed through this rulemaking are 54.123 and 54.181 -189. No regulations of other state
agencies are affected.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates,
times, and locations, if available.

None are currently scheduled. Should these regulations be adopted, the Commission will likely hold
technical conferences to assist regulated entities in their compliance.
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(28) Will the regulation change existing reporting, record keeping, or other paperwork requirements?
Describe the changes and attach copies of forms or reports which will be required as a result of

implementation, if available.

The regulations require the filing of default service implementation plans by the default service provider
with the Commission prior to each term of service. As providers are being afforded flexibility in managing
this oblgation, no standardized plan is required. No other standardized forms or reports are contemplated by
this regulation at this time.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

These regulations require the default service provider to continue existing universal service programs, or
to implement similar programs, which benefit low income retail customers

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other
approvals must be obtained?

The regulation will become effective upon publication in the Pennsylvania Bulletin following review
and approval by the standing committees and the Independent Regulatory Review Commission.

(31) Provide the schedule for continual review of the regulation.

The regulation will be reviewed on an ongoing basis.
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Electric Distribution Companies' Obligation
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The Pennsylvania Public Utility Commission on May 10, 2007, adopted a final rulemaking order defining the
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periods. The contact persons are Robert Bennett, Bureau of Fixed Utility Services, 717 787-5553 and Shane Rooney,
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EXECUTIVE SUMMARY

L-00040169/57-237
Final Rulemaking

Re: Electric Distribution Companies' Obligation to
Serve Retail Customers at the Conclusion of the Transition Period

Pursuant To 66 Pa. C.S. §2807(e)(2)
52 Pa. Code Chapters 54 and 57

Section 2807(e)(2) of the Public Utility Code, 66 Pa. C.S. §2807(e)(2),

requires the Commission to promulgate regulations that define the obligation of

electric distribution companies to serve retail customers at the end of the

restructuring transition period. Section 2807(e) mandates that all customers who

do not receive generation service through the competitive retail market must be

provided generation service by either their incumbent electric distribution

company or a Commission approved alternative provider. Generation supply

provided to these customers must be acquired at prevailing market prices, and the

provider may fully recover all reasonable costs associated with this service. On

December 16, 2004, the Commission issued a Notice of Proposed Rulemaking that

formally commenced this rulemaking process, which included additions to and

revisions of Chapters 54 and 57 of the Commission's regulations. The

Commission sought comments from all interested parties on the issues addressed

in the proposed regulations. /

The Commission identifies the generation service provided to customers

under Section 2807 as "default service." The regulations require electric

distribution companies to act as the default service provider to all retail customers,

unless an alternative provider is approved by the Commission. Default service

providers must continue to comply with all existing regulations, statutes and

orders pertaining to public utility service to the extent they are not modified by

this subchapter.



In order to meet the "prevailing market price" legal standard, the default

service provider must procure all generation supply through a Commission

approved competitive bidding process. The regulations provide for a two phase

procedure for complying with the obligation. Providers must first submit default

service implementation plans for the Commission to review, which would include

a proposed competitive procurement process. Upon approval of the

implementation plan by the Commission, the default service provider will execute

its procurement process. The prices that result from compliance with the

procurement process will be deemed the "prevailing market price" for default

service.

The regulations also identify the mechanisms by which the default service

provider will recover its costs, the rules governing customer migration to and from

default service, and provide new competitive safeguards to ensure the reliable

provision of default service.

The contact person for this rulemaking is Shane Rooney, Law Bureau, 717

787-2871.



PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held May 10, 2007

Commissioners Present:

Wendell F. Holland, Chairman
James H. Cawley, Vice Chairman
Kim Pizzingrilli
Terrance J. Fitzpatrick

Rulemaking Re Electric Distribution Companies' Docket No. L-00040169
Obligation to Serve Retail Customers at the "
Conclusion of the Transition Period Pursuant
To 66 Pa.C.S. § 2807(e)(2)

FINAL RULEMAKING ORDER

BY THE COMMISSION:

The Electricity Generation Customer Choice and Competition Act (the

"Competition Act"), 66 Pa.C.S. '§§ 2801-2812, requires the Commission to promulgate

regulations defining the obligation of electric distribution companies ("EDC") to serve

retail electric customers at the conclusion of the restructuring transition periods. On

December 16, 2004, the Commission issued proposed regulations for public comment on

this subject. On February 8, 2007, the Commission issued an advance notice of final

rulemaking ("ANOFR") for public comment. The Commission has completed its review

of the comments to the ANOFR, and today issues a final form default service regulation.

At separate dockets, we are issuing a final policy statement on default service and retail
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electric markets, and identifying other policies for addressing potential electric price

increases.1

BACKGROUND

Section 2807(e)(2) of the Competition Act requires the Commission to promulgate

regulations governing an EDC's obligation to serve retail customers after the conclusion

of its transition period. 66 Pa.C.S. § 2807(e)(2). This duty is often referred to as the

"provider of last resort" ("POLR") obligation. As the Competition Act makes clear, the

purpose of this obligation is to address the scope of retail electric service that must be

provided to customers who either have not chosen an alternative electric generation

supplier or who contracted for electric energy that was not delivered. Section 2807(e) of

the Competition Act provides several directives that the Commission must follow in its

promulgation of regulations on this subject:

(2) At the end of the transition period, the commission shall promulgate
regulations to define the electric distribution company's obligation to
connect and deliver and acquire electricity under paragraph (3) that will
exist at the end of the phase-in period.

(3) If a customer contracts for electric energy and it is not delivered or if a
customer does not choose an alternative electric generation supplier, the
electric distribution company or commission-approved alternative supplier
shall acquire electric energy at prevailing market prices to serve that
customer and shall recover fully all reasonable costs.

(4) If a customer that chooses an alternative supplier and subsequently
desires to return to the local distribution company for generation service,
the local distribution company shall treat that customer exactly as it would
any new applicant for energy service.

1 Default Service and Retail Electric Markets, Docket M-00072009; Policies to Mitigate Potential Electricity Price
Increases, Docket No. M-00061957.
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66Pa.C.S.§2807(e)

The proposed regulations were published in the Pennsylvania Bulletin, Volume

35, No. 9, on February 26,2005. A 60 day comment period and 60 day reply comment

period followed, the latter of which concluded on June 27, 2005. The Independent

Regulatory Review Commission (the "IRRC") filed comments to this proposed

rulemaking order on July 27, 2005.

The Commission reopened the public comment period in late 2005 to address the

relationship between the default service rulemaking and the Alternative Energy Portfolio

Standards Act of 2004. 73 P.S. § 1648.1, etseq. ("AEPS Act").2 This second public

comment period concluded on April 7,2006. The IRRC stated in a letter dated May 8,

2006, that it had no additional comments, and that the due date for a final default service

rulemaking had been extended to April 7, 2008.

On February 8, 2007, the Commission issued an ANFOR at this docket. The

ANOFR included numerous changes to the proposed rule intended to address concerns

raised by the IRRC and other parties, and to reflect changes in Commission policy on a

number of issues. Comments and reply comments were requested. Separately, the

Commission issued a proposed policy statement on certain issued relating to default

service and retail choice. Default Service and Retail Electric Markets, Docket No. N

00072009 (Proposed Policy Statement Order entered February 9, 2007).

Comments to the proposed rulemaking order and/or ANOFR were filed at this

docket by many parties, including the Allegheny Conference on Community

Development, Allegheny Power ("Allegheny"), BP Solar, Citizens for Pennsylvania's

2 Rulemaking Re Electric Distribution Companies' Obligation to Serve Retail Customers
at the Conclusion of the Transition Period Pursuant to 66 Pa.C.S. § 2807(e) (2), Docket
No. L-00040169 (Order entered November 18, 2005).
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Future ("PennFuture"), Citizens Electric Company ("Citizens"), Clean Power Markets,

Inc., Conservation Services Group, Inc. ("CSG"), Constellation Energy ("Constellation"),

Consolidated Edison Solutions, David Boonin, the Pennsylvania Department of

Environmental Protection ("DEP"), Direct Energy, LLC ("Direct"), Dominion Retail,

Inc. ("Dominion"), DTE Energy Company ("DTE"), Duquesne Light Company

("Duquesne"), the Economic Growth through Competitive Energy Markets Coalition, the

Energy Association of Pennsylvania ("Energy Association"), FirstEnergy Solutions

Corporation ("FirstEnergy Corporation"), the FirstEnergy Operating Companies3

("FirstEnergy Companies"), the Hess Corporation ("Hess"), the Industrial Energy

Consumers of Pennsylvania, et al.4 ("IECPA"), Mesa Environmental Sciences, Inc.

("Mesa"), the Mid-Atlantic Power Supply Association ("MAPSA"), Morgan Stanley

Capital Group, Inc., the National Energy Marketers Association ("NEM"), the Office of

Consumer Advocate ("OCA"), the Office of Small Business Advocate ("OSBA"), the PA

Utility Law Project, PECO Energy Company ("PECO"), Pike County Light & Power

Company ("PCLP"), PPL Electric Utilities Corporation and PPL EnergyPlus, LLC

("PPL"), PJM Interconnection, LLC ("PJM"), PPM Energy ("PPM"), PV Now, Reliant

Energy, Inc. ("Reliant"), Richards Energy Group, Inc., the Retail Energy Supply

Association ("RESA"), Strategic Energy, LLC ("Strategic"), UGI Utilities, Inc. - Electric

Division ("UGI"), U.S. Steel Corporation, ("US Steel"), US Wind Force, LLC, and the

Wellsboro Electric Company ("Wellsboro"). All comments are available on the

Commission's public internet domain. . • •'

3 The Pennsylvania Power Company, the Pennsylvania Electric Company, and the Metropolitan Edison Company.
4 The Industrial Energy Consumers of Pennsylvania, the Met-Ed Industrial Users Group, the Penelec Industrial
Customer Alliance, the Philadelphia Area Industrial Energy Users Group, and the PP&L Industrial Customer
Alliance.
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SUMMARY OF CHANGES

The Commission has made significant changes to the proposed regulations issued

on December 16, 2004. We have determined that the public interest can best be served

by modeling certain portions of the default service rules on our form of regulation of

natural gas supply costs. That is, there should be regular adjustments to default service

rates to reflect changes in the actual, incurred costs of the default service provider

("DSP"). This practice of regular adjustment with the use of spot market energy supply

products will ensure that rates more closely track prevailing wholesale energy prices, and

that customers do not experience large changes in rates as program terms expire. When

wholesale energy prices rise over a period of several years, we find that a series of small

rate increases is to be preferred to one large increase at the end of a plan's term of

service. Reconciliation is strongly encouraged, though not mandated, in order to ensure

the full recovery of the DSP's reasonable costs.

DSPs should consider a portfolio of energy supply products when developing their

procurement plans. A reasonable procurement strategy may include a mix of fixed-term

and spot market energy purchases, the use of laddered contracts, etc. The Commission

discourages the practice of procuring all needed supply for a period of service at a single

point in time. Instead, we recommend that the DSP use multiple competitive

procurements and spot market purchases to meet its obligations and to reduce the risk of

acquiring all supply at a time of unusual price volatility. We expect that DSPs will

gradually increase their reliance on shorter term contracts and spot market energy

products over time.

Rate design should be simplified to provide normal incentives for energy

conservation and to facilitate customer choice. This will be done through the elimination

of declining blocks rates and some demand charges. These designs may be gradually

phased out to mitigate the bill impact for customers. Each default service customer will
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be offered a single rate option, which will be displayed on a customer's monthly bill as

the Price-to-Compare ("PTC"). The PTC is an informational tool designed to facilitate

customer choice, and represents the sum of all unbundled generation and transmission

charges associated with default service. Additionally, customers may have the option of

selecting an alternative time based rate if the Commission separately determines that the

public interest requires DSPs to offer such rates to customers.

The Commission is mindful of the risks of being too prescriptive in its approach to

this rulemaking. Changes in markets, technology and applicable law may result in an

approach that is too narrowly tailored to serve Pennsylvania's interests. Accordingly, we

do not attempt to dictate the exact manner by which every DSP will acquire electricity,

adjust rates, and recover their costs. The Commission is issuing a separate policy

statement that contains guidelines for DSPs in the areas of procurement, rate design, and

cost-recovery. Reserving some aspects of our regulation of default service to a policy

statement will allow the Commission, DSPs, retail customers, and other market

participants to consider these policies in the context of individual default service plans,

and to more effectively respond to changes in retail and wholesale markets.

DISCUSSION

The Commission has reviewed the comments filed at each stage of this

proceeding. For purposes of this Final Rulemaking Order, we will focus on revisions to

the proposed regulations and ANOFR, and the issues raised by the IRRC in their

comments of June 27, 2005.

In developing this final form rule, the Commission has attempted to craft rules that

reflect stakeholder consensus to the extent that any agreement is aligned with the

requirements of the Competition Act and the interest of ratepayers. We have found, as
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evidenced by the comments, that there is relatively little consensus on most of the key

issues addressed by this rulemaking proceeding, including energy procurement, rate

design and cost-recovery. This is not surprising, given the divergence in interests among

those participating in this rulemaking process.

We make this observation cognizant of the fact that this rule is subject to the

review of the Pennsylvania General Assembly ("General Assembly") and the IRRC, and

that interested parties are free to support or oppose this regulation in those forums. We

find that this rule achieves the objectives of the Competition Act on issues relating to

default service, including the acquisition of electricity at prevailing market prices,

customer choice of generation suppliers through direct access, and the full recovery of

reasonable costs for EDCs. There is sometimes a tension between these and the other

objectives of the Competition Act that, if not balanced appropriately, can frustrate the

intent of the General Assembly. The Commission has therefore crafted a regulatory

framework that does not unreasonably advance one objective to the extent that it

obstructs others. Consequently, to the extent that changes to this final form rule are

required as part of the regulatory review process, such revisions may not occur in

isolation.

A. Need for Regulations, Currently Effective Default Service Plans, and
Pending Default Service Proceedings. /

In its first comment, the IRRC questioned whether the Commission was

promulgating regulations too far in advance of the expiration of rate caps. Several parties

who participated in the POLR Roundtable proceeding in 2004 recommended that the

Commission wait at least several more years before promulgating regulations. These

parties cautioned that changes in retail and wholesale markets might render ineffective

any regulations adopted too far in advance of the end of the transition period. The IRRC

noted that additional experience, including more study of default service models in other
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states, and further consideration of the requirements of the AEPS Act, might benefit the

Commission in preparing regulations.

We believe this issue has been resolved given the passage of time since we

proposed this rule. Six EDC generation rate caps have expired, and the remaining ones

will end by December 31,2010. The Commission has also had the benefit of several

more years to study how neighboring jurisdictions are managing POLR service and the

expiration of rate caps. The Commission now has a significantly better understanding of

the impact of the AEPS Act on default service than it did in 2004. We have also learned

from the experience of several Pennsylvania EDCs who have concluded their transition

periods and implemented default service plans since 2004. Finally, the overwhelming

majority of stakeholders would prefer to have regulations finalized as soon as possible.

Accordingly, the: Commission finds that it would be appropriate to conclude the default

service rulemaking by mid-2007. This will provide needed regulatory certainty to those

EDCs preparing their first default service programs, who collectively serve the large

majority of Pennsylvania ratepayers.

The Commission has already approved interim default service plans for six EDCs

that have completed their transition periods.5 A number of parties, such as Duquesne,

UGI, the Energy Association, and the OSBA, have asked that the Commission clarify the

impact of final regulations on plans that are effective or now under Commission

consideration.6 It has been suggested that this issue be addressed by delaying the

effective date of these regulations until January 1, 2011, when the last EDC generation

rate cap has expired.

5 Citizens, Duquesne, Pennsylvania Power Company, PCLP, UG1 and Wellsboro.
6 Default service proceedings are currently pending before the Commission for Duquesne, PCLP and the
Pennsylvania Power Company. Citizens and Wellsboro are also expected to file plans for our consideration during
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The Commission will not apply these regulations to already effective default

service plans. In Pennsylvania, the retroactive application of laws is disfavored when it

affects the substantive rights of parties. Giant Eagle, Inc. v. Worker's Compensation

Appeal Board, 764 A.2d 663 (Pa. Cmwlth. 2000). Most of these interim default service

plans will expire within the next twelve months, and we can find no public interest in

disturbing their terms and conditions of service for so short a period of time.

Nor will the Commission require EDCs with pending default service proceedings

to withdraw their filings and submit new plans. The Commission will not know if these

final form regulations have obtained all necessary regulatory approvals for several

months. Even assuming these regulations are approved by the end of July 2007, we

question whether there would be sufficient time for EDCs to seek Commission approval

of new, amended default service plans and obtain supply at reasonable prices prior to the

expiration of their currently effective rates on December 31, 2007.7

However, the Commission will not grant a blanket waiver of these regulations at

this time for plans now, or soon to be under, consideration by the Commission. Instead,

the Commission recommends that EDCs with pending plans evaluate whether they wish

to amend their filings. EDCs should take into consideration whether the delay of these

proceedings resulting from an amendment would materially prejudice their ability to

procure energy prior to the expiration of currently effective rates. If EDCs do not wish to

amend their pending plans, they should request a waiver, in the pending proceeding, from

any provision of the approved regulations that conflicts with their proposal. In reviewing

any waiver requests, the Commission will be guided by its stated policy objectives of

mitigating the impact of potential electric price increases for retail customers.

7 Currently effective rates for Duquesne, PCLP, Citizens and Wellsboro will expire on December 31, 2007.
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B. § 54.123. Competitive safeguards

The IRRC commented that certain proposed safeguards may improperly restrain

customer choice, which is protected by Section 2807(e)(4) of the Competition Act. We

have deleted the language the IRRC identified as problematic. The Commission will

instead rely on its powers to prosecute and assess civil penalties on electric generation

suppliers for violations of the Code of Conduct at 52 Pa. Code § 54.122 and other

relevant regulations and statutory provisions. Given our finding that rates be regularly

adjusted to reflect changes in the composition of the DSP's portfolio, we find that the risk

of an EGS exploiting seasonal price variation, to the detriment of the DSP, is greatly

reduced.

C. § 54.181. Purpose

The IRRC commented that this section should be revised to reflect that parties

other than EDCs may be approved to serve as a DSP. Any DSP, whether they are an

EDC or not, is entitled to full recovery of reasonable costs. Accordingly, the phrase

"other approved entity" has been added to the last sentence of Section 54.181. The

purpose of our default service regulatory framework i*s expanded upon in the final policy

statement on "Default Service and Retail Electric Markets."

D. § 54.182. Definitions

The Commission received many comments on the proposed definitions and this

section reflects some revisions. Certain terms have been deleted given changes in other

parts of the regulation, and new terms have been added. The IRRC provided comments
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on four different definitions. "Default service provider" has been modified consistent

with the IRRC's suggestion to comply with the Pennsylvania Code & Bulletin Style

Manual. "Fixed rate option" and "hourly priced service" have been deleted from this

section given our changes to the section on rate design and cost recovery. The definition

for "competitive procurement process" has been revised, and we will respond to the

IRRC's comment on this issue in subsequent sections of this final order.

New definitions have been added, including PTC, maximum registered peak load,

and spot market energy purchase. These definitions are required due to other changes to

the regulations that will be discussed in subsequent sections of this final order.

Definitions have been further revised based on comments to the ANOFR by PPL

and the Energy Association. For example, the word "lowest" has been added to the

definition for "competitive bid solicitation process" to be consistent with the version that

appears in the default service policy statement. The definition for "default service" has

also been clarified. Additionally, the definition for PTC has been revised to reflect that it

is intended to serve as a new line item to facilitate customer choice.

E. § 54.183. Default service provider

The IRRC asked the Commission to explain its decision in Section 54.183(a) to

require the EDC to serve as the DSP unless the Commission approves an alternative. The

IRRC observes that Section 2807(e)(l) of the Competition Act requires an EDC to

assume this role while it is recovering stranded costs, but that it does not mandate that

this role continue indefinitely. This description of the statutory language is correct.

However, the Commission cannot assume that there will be other parties qualified

to or even interested in taking on the DSP role. There must be a DSP already in place in
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each territory to serve retail customers the day generation rate caps expire. Accordingly,

the Commission must pick some party to be the initial DSP. The EDCs are the only

parties that currently have certificates of public convenience to provide electric utility

service in all of their particular territory. As the holder of a certificate, the EDC cannot

refuse to serve retail electric customers within its designated service territory. The

Commission cannot force another party, such as an EGS, to assume the DSP role.

Therefore, the Commission has no choice but to initially designate the EDC to assume

the DSP role. Section 2802(16) of the Competition Act clearly gives the Commission

this authority: ' ~ • • • • . • •

Electric distribution companies should continue to be the provider of last
resort in order to ensure the availability of universal electric service in this
Commonwealth unless another provider of last resort is approved by the

66 Pa.C.S. § 2802(16). This section does not include language supporting a limitation of

the DSP role to the transition period. Additionally, the Commission does not interpret

Section 2807(e)(2) as in any way requiring the Commission to allow an EDC to exit this

function. The Commission has been granted broad authority by the General Assembly to

define the obligations of EDCs after the transition has expired, including whether they are

to continue in the role of the DSP. Designating the EDC as the initial DSP in each

service territory is a reasonable approach to take in order to ensure the availability of

electric service to all customers. Section 54.183 of these regulations identifies a process

by which the DSP can be changed from an EDC to another party, as allowed by Section

2807(e)(2), when the Commission finds it to be in the public interest. The Commission's

interpretation of the Competition Act is reasonable and consistent with the intent of the

General Assembly.

In regards to Section 54.183(b), the IRRC has requested that the Commission

provide more specific criteria for changing the DSP. The Commission agrees that more

666193 12



specific criteria are appropriate. This version includes proposed changes to address this

issue. The Commission draws on Sections 1103, 1301, and 1501 and 2807(e)(3) of the

Public Utility Code, 66 Pa.C.S. §§ 1103, 1501, 2807(e)(3), in developing these criteria.

Section 1103(a) requires that the Commission only award a certificate of public

convenience when finding that utility service is necessary for the "... accommodation,

convenience, or safety of the public." Section 1301 requires that all rates charged by a

utility be "just and reasonable." Section 1501 requires that the conditions of public utility

service ". . . be adequate, efficient, safe, and reasonable." Section 2807(e) finds that a

DSP can only recover "reasonable" costs. Thus, if an EDC can no longer provide default

service in a safe and efficient manner, and/or in a way that reflects the incurrence of

reasonable costs, the Commission may make a finding that other parties should be

considered for the role.

The IRRC identified several concerns regarding Section 54.183(c). It asked

whether it would be appropriate to require an EGS or EDC to obtain a certificate of

public convenience if it wished to assume the DSP role. We now conclude that a

certificate is not necessary, and have eliminated that requirement. We have also

identified criteria, similar to those in 54.183(c), for selecting from among more than one

qualified parties who wish to serve as the alternative DSP. Finally, we observe that to the

extent that an alternative DSP is approved, this entity will be subject to assessments for

the Commission's regulatory expenses. Specifically, we would require a party to agree to

subject themselves to regulatory assessments as a condition of becoming an alternative

DISr. . . . . . . .

If a party does not wish to be responsible for these costs, then they should not seek

to become a DSP. The Competition Act does not give any party a statutory right to

become an alternative DSP. The Commission, at its discretion, may impose terms and

conditions it believes to be appropriate for the reassignment.
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In response to comments by Strategic to the ANOFR, we have made other

revisions to Section 54.183(c) in order to be able to fully utilize the potential of

alternative DSPs. For example, it may be in the public interest to reassign some, but not

all, customer classes to an alternative DSP. It may also be appropriate to utilize more

than one alternative DSP if the obligation is assigned. One alternative DSP could be

approved for residential and small business customers and a separate DSP for large

customers.

F. § 54.184. Default service provider obligations

The IRRC asked that the Commission more specifically identify what regulations

and statutory provisions a DSP must adhere to. We have added these references for

purposes of clarity at Section 54.184(b).

The IRRC properly raised the issue of whether an alternative DSP would have a

universal service obligation. In the event that a reassignment occurs, the incumbent

EDC's universal service obligation must be addressed. The Commission finds that the

Competition Act requires that consumer protections be maintained at the level they

existed at the time of the Competition Act's passage. 66 Pa.C.S. § 2802(10). In Section

54,184(c), the Commission now acknowledges that if an EDC is relieved of the default

service obligation, consideration will need to be given to the proper allocation of

universal service responsibilities between that EDC and the replacement DSP. Universal

service programs must be maintained at the same level in the event of the reassignment of

the DSP role.

In a recent order the Commission provided guidance on the recovery of universal

service program costs. Customer Assistance Programs: Funding Levels and Cost

Recovery Mechanisms, Docket No. M-00051923 (Final Investigatory Order entered
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December 18, 2006). The order provides that utilities may propose a surcharge to

recover the costs of these programs from residential customers.

Even if the DSP role is reassigned, the incumbent EDC will still be providing

transmission and distribution service to retail customers. Universal service programs

cover the costs of transmission, distribution and generation service. The proper solution

may be for the EDC to continue to administer and recover all costs for universal service

programs. The EDC could then reimburse the alternative DSP for whatever services are

provided by the DSP.

Some parties commented on this issue in their response to the ANOFR. For

example, PPL recommended that the universal service obligation be largely shifted to the

alternative DSP. However, the OCA and FirstEnergy believes that this function should

remain with the incumbent EDC. In the absence of any actual experience with

reassigning the full default service role, we are reluctant to issue a blanket rule at this

time. A uniform standard may be developed after the Commission has adjudicated a

petition to reassign the DSP role.

At the suggestion of the OCA, we have also made express the DSP's obligation to

serve retail customers whose EGS has defaulted on their obligation to provide generation

service. This revision is made at Section 54.184(a).

G. § 54.185. Default service programs and terms of service

This section has been significantly revised. Pursuant to 54.185(a), DSPs will be

filing "default service programs" instead of implementation plans, and this definition has

been added to Section 54.182. Responding to the IRRC's question on alternative DSP

filings, the Commission notes that no alternative DSPs have been approved, and no
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requests are pending. In the event that an alternative DSP was approved after this

regulation became effective, we would expect that the alternative DSP file its program at

least twelve months prior to the expiration of the generation rate cap or approved default

service program in that service territory. If this is not possible due to the timing of the

reassignment, a waiver of this provision could be sought, consistent with 52 Pa. Code §

5.43. . . . - '

Section 54.185(b) has been amended consistent with the IRRCs recommendation

to identify the documentary filing regulations that must be adhered to. Therefore we are

including a reference to 52 Pa. Code § 1.1, etseq. We are also directing the DSP to serve

a copy of its default service program on any EGSs registered in the DSP's service

territory, and to make it available on their public internet domain.

After reflecting on the IRRC's and other parties comments on this issue, the

Commission has revised the language of Section 54.185(c) on program duration by

selecting a two to three year term for the first default service program filed after the

effective date of these regulations. The Commission has not been able to identify an

optimal program duration based on its current knowledge of energy markets. This issue

has therefore been reserved to the default service policy statement, which recommends a

standard duration of two years for subsequent programs. As wholesale and retail markets

change over time, the Commission will provide guidance on appropriate program

durations. If markets mature to the point where the Commission can identify the ideal

program duration, this regulation will then be revised accordingly.

We also agree with the IRRC's comment to this section about excessive reliance

on energy contracts of greater than one year. We are encouraging DSPs to gradually

increase their utilization of spot market purchases and short fixed term contracts, a

subject which is discussed at length in this order. The final policy statement we are

issuing contains guidelines on this topic.
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Section 54.185(d) of the proposed rules has been eliminated, as procurement

specific requirements have been moved to the new section 54.186. The revised 54.185(d)

identifies the required elements of the default service program. The default service

program will consist of three main elements: a procurement plan for acquiring electric

generation supply, an implementation plan that identifies the schedules and technical

requirements of these procurements, and a rate design plan. The program will also

include documentation of compliance with the RTO requirements, a contingency plan in

the event of supplier default, copies of all agreements and forms to be used in competitive

solicitations, and schedules identifying generation contracts with existing customers.

Section 54.185(e) remains largely the same in the final form version. The

Commission recognizes that retail customers may benefit from the economies of scale

realized by combining the procurements of more than one service territory into a single

auction process. DSPs may submit such proposals for our consideration.

The Commission is also concerned about the possibility of DSPs scheduling

multiple, large procurements at the same point in time. This might negatively impact the

price of bids. Guidelines on this issue are included in the default service policy

statement. We will work with relevant parties to balance the potential benefits associated

with building economies of scale, with the associated increase in interest by suppliers,

versus potential complications related to suppliers having to commit a large amount of

their generation portfolio at a single point in time.

Section 54.185(f) has been moved to 54.185(d)(4) and is largely unchanged. The

term ISO, which stands for Independent System Operator, has been dropped from this

section as no Pennsylvania EDC is under the operational control of an ISO. While PCLP

is owned by a member of the New York Independent System Operator ("NYISO"), its

transmission system is not under the NYISO's operational control.
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Section 54.185(g) has been moved to 54.185(d)(3). Sections 54.185(h) and (i)

have been deleted. Section 54.185(j), now 54.185(d)(7) has been revised from "long

term generation contracts" to "generation contracts greater than two years" to respond to

a comment from the IRRC. Section 54.185(k), has been moved to 54.185(d)(6) and

expanded to include all forms and agreements used as part of the default service

implementation plan. The inclusion of these documents has been made mandatory,

consistent with the recommendation from the IRRC.8 Section 54.185(1) has been moved

to 54.185(d)(5), and left largely unchanged. Section 5.4.184(m), which the IRRC

identified some concerns with, has been deleted.

In response to comments to the ANOFR by FirstEnergy and others, the time for

the filing of a default service program has been reduced from fifteen to a minimum of

twelve months in advance of the expiration of the current program at Section 54.185(a).

However, DSPs should give consideration to filing more than twelve months ahead of

time, particularly for complex or initial post-rate cap default service programs.

We also received responses to our request for comments in the ANOFR on the

coordination of procurements. PPL, PECO, FirstEnergy, Allegheny and Constellation

have all expressed an interest in some form of coordinated, statewide or multi-territory

procurement process with uniform rules. We agree that such an approach may reduce

administrative costs and facilitate wholesale supplier participation. Additionally, as

recommended by Constellation, the Commission has no objection to the use of a single

independent consultant to manage a multi-territory, coordinated, procurement process.

However, a multi-service territory default service program must comply with the other

aspects of this rule, including procurements by customer class, regular adjustments of

rates, etc.

8 The Commission has initiated a separate proceeding to develop standardized request for proposal forms and
supplier master agreements at Docket M-00061960.
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Both Citizens and Wellsboro filed comments to the ANOFR and default service

policy statement highlighting the challenges faced by smaller EDCs in managing the

default service obligation. For example, these EDCs comment that they may have

difficulty managing a portfolio of resources, multiple procurements, etc., even if they

were to aggregate their load. They suggest that the Commission make more express its

willingness to grant small DSPs waivers from appropriate provisions.

We agree that smaller DSPs such as Citizens, Wellsboro, PCLP and, to a lesser

extent UGI, face different challenges than larger EDCs, and have fewer resources to

manage their obligation. Accordingly, we are adding Subsection 54.185(f) to the final

form rule. This has two purposes. First, it puts all DSPs on notice that they should

include all requests for waivers to this subchapter in their default service program filings.

Second, it affirms that special consideration will be given to the waiver requests of DSPs

that serve smaller numbers of customers.

Section 54.185(d)(7) has been revised in response to a comment to the ANOFR by

IECPA. Schedules identifying each generation contract between the incumbent EDC and

customers shall only be provided to the Commission. Individual customer information

will be given confidential status.

H. § 54.186. Default service procurement and implementation plans

This section has been substantially revised. We will first address the IRRC's

comments to both this section and 54.185(d) regarding the requirement for competitive

procurement processes. The IRRC and some other commentators question the need to

prescribe the manner in which electricity can be procured. The IRRC observes that

Section 2807(e) does not expressly mandate that competitive bidding be used to procure
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electric generation supply for default service customers. The IRRC recommends that this

be modified, and that the Commission should be disinterested as to the method for

procurement, so long as supply as acquired at prevailing market prices.

Initially, we must observe that we are expressly charged by the General Assembly

with defining the obligation to "acquire" electricity:

At the end of a transition period, the commission shall promulgate,
regulations to define the electric distribution company's obligation to
connect arid deliver and acquire electricity under paragraph (3) that will
exist at the end of the phase-in period.

66 Pa.C.S. § 2807(e)(2) (emphasis added). The scope of this rulemaking properly

includes the acquisition of electricity. This obligation cannot be defined without

addressing the method of the acquisition.

It is true that electric utilities do routinely acquire electricity through bilateral

contracts that are not a result of competitive procurement processes. These bilateral

contracts may very well reflect "prevailing market prices." However, the Commission

concludes that the optimal method of acquiring electricity includes a direct exposure to

market forces. This exposure can best occur either through a competitive procurement

process or a purchase in a spot energy market managed by an RTO such as the PJM

Interconnection, LLC.9 We note it is the standard practice of the Commonwealth of

Pennsylvania to use competitive bidding when procuring goods or services of significant

value. 62 Pa.C.S.§ 101, etseq:

9 We remind the IRRC that most Pennsylvania EDCs have wholesale energy supplier affiliates with substantial
generation assets. Permitting the routine use of bilateral contracts would allow an EDC to negotiate a contract with
its affiliate, with all the potential risks and conflicts of interest this would entail. Requiring competitive
procurements largely eliminates the risk that an EDCs wholesale energy affiliate would be given some preference
in the procurement of default service supply. Some parties who commented to the ANOFR suggested that the
Commission allow bilateral contracts with non-affiliates. As discussed in this section, the Commission is very
skeptical of a DSP's ability to obtain the best price for customers with bilateral, long-term contracts.
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In considering this rulemaking, the IRRC should be cognizant of one of the key

findings of the General Assembly included in the "Declaration of policy" section of the

Competition Act: :

Competitive market forces are more effective than economic regulation in
controlling the cost of generating electricity.

66 Pa.C.S. § 2802(5) (emphasis added). In interpreting a statute, legislative intent,

controls. 1 Pa.C.S. § 1921. We find that the plain language of the Competition Act

demonstrates a preference for the use of "competitive market forces" in controlling the

cost of electricity. The regular use and Commission approval of no-bid, bilateral energy

contracts would be an exercise in "economic regulation" of the sort that the Competition

Act discourages. We conclude that Section 2807(e) must be read together with the

General Assembly's declarations of policy at Section 2802. The optimal forms of

default service procurement are therefore competitive bid solicitations and spot market

energy purchases. The recognition that spot market purchases are appropriate is a change

from the proposed version of the rules, and consistent with the IRRC's request that DSPs

be given more procurement options and that the Commission allow procurements that

reflect "prevailing market prices." The Commission's interpretation of the Competition

Act is reasonable and reflects the intent of the General Assembly.

However, the Commission recognizes that there may be some circumstances

where a short-term, bilateral contract is necessary and appropriate. For example, in the

event that a wholesale energy supplier would default on a contract, the DSP would need

to acquire replacement supply. We would not want to limit the DSP to acquiring

electricity in only the spot market. In that situation, one or more bilateral contracts of 1-3

months may be appropriate until a permanent solution could be achieved, and may be

incorporated in a DSP's contingency plan. To the extent a DSP believes an exception to

the procurement standard is required regarding bilateral contracts, a petition for waiver

may be filed pursuant to 52 Pa. Code § 5.43.
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Section 54.186 has been significantly revised as to forni and content. Section

54.186(a) provides that supply will be acquired consistent with Commission approved

default service procurement and implementation plans. Section 54.186(b) identifies

procurement plan standards, some of which are new to this version. This includes the

requirement to use competitive procurement processes or spot market energy purchases

only. This change is at least partly in response to the IRRC's comment to the proposed

54.187(b), that rates includes seasonal or monthly variation to reflect the prevailing

market prices. Incorporating spot market products in '.a DSP's portfolio, when coupled

with the regular adjustment of rates, will ensure that retail rates are responsive to changes

in wholesale market prices.

Procurement plans should have the objective of obtaining the lowest, reasonable

price. Given our recent experience with PCLP, we recognize that small DSPs have a

greater challenge in attracting the interest of wholesale energy suppliers. Accordingly,

they are directed to consider the benefits of coordinating their procurements with other

DSPs. Section 54.156(b)(l), relating to affiliate participation, has been moved to Section

54.156(b)(5).

Section 54.156(b)(2) has been moved to 54.156(c)(l) in this version with few

changes. In responding to the IRRC's questions regarding bid evaluation criteria, we are

revising this to "price-determinative bid evaluation criteria." It is our expectation that the

energy suppliers who submit the lowest priced bids, providing they have met all bidder

qualification criteria, will be awarded generation contracts by the DSP. Issues regarding

the reliability and creditworthiness of a supplier should be addressed in bidder

qualification criteria.

The original 54.156(c) has been deleted and 54.186(d) has been moved to new

54.186(c)(3). Consistent with the IRRC's and other parties' recommendations, third
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party oversight is now a mandatory part of this process. Guidelines for selecting a third

party evaluator are addressed in more detail in the default service policy statement.

The original 54.186(f) has been deleted and its substance is addressed in the

revised 54.188. In the revised 54.188, we address the IRRC's comment on the old

54.186(f)(2) that we reduce the time to review competitive procurement results.

We have also responded to the IRRC's comment on contingency plans at

54.186(g) (and 54.187(i) and 54.188(e)). The prior versions of these sections have been

deleted as duplicative or otherwise revised or moved to new sections. Contingency plans

must be still included in the default service program, at the new 54.185(d)(5). The terms

and conditions of a contingency plan will be subject to Commission review as part of the

examination of the default service program under the procedures at the revised 54,188.

Responding to the IRRC's comment on "acquisition strategies", we find that acceptable

contingency plans may incorporate spot market purchases, a competitive bid solicitation

process (if time permits), or a short-term bilateral contract, as acknowledged previously

in this section. Individual spot market purchases do not require prior Commission

approval, consistent with the revised 54.188. When issuing an order on a particular

default service program, the Commission would clearly address the level of Commission

oversight in the execution of a contingency plan.

Section 54.186(h) has been moved to 5.4.186(c)(5). Additional guidelines

regarding confidentiality of information are addressed in the default service policy

statement.

In response to a.comment by UGI to the ANOFR, the words "to the extent

applicable" have been added to 54.186(c)(l) to acknowledge the fact that a DSP may not

solely procure load following service. For example, a DSP has the discretion to use other

types of contracts including on-peak, off-peak, or structured block products (e.g., 7 days a
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week, 24 hours a day), etc., as part of its procurement plan. In response to a comment by

PPL, Section 54.186(c)(l)(vii) has been revised to state that data may need to be provided

according to the divisions in maximum registered peak load, as opposed to customer

class. We have also adjusted the wording of this subsection, in response to a comment

by FirstEnergy to the ANOFR, to ensure that "current" load information be made

available to suppliers at an "appropriate time," which will likely be a time closer to the

actual competitive bid process. The reference to 54.186(b)(2)(vi) in Section 54.186(c)(4)

of the ANOFR, which was intended to refer to price determinative bid criteria, has been

corrected to 54.186(c)(l)(vi).

In response to comments by Strategic and other parties, we wish to clarify that

Section 54.186(b)(3), which allows for supply contracts that extend beyond the duration

of the program term^is primarily intended to address the subject of contract laddering.

The Commission recognizes that the laddering of supply products may be a valid element

of a portfolio strategy, particularly in the initial period following the expiration of rate

caps. For laddering to occur, it may be necessary for some portion of the supply

acquisition to overlap the end of one program term, and the beginning of another.

This section should not be interpreted to mean that the Commission has no policy

preference on contract lengths. We stand by Section 69.1805 of the default service policy

statement, which provides that long-term contracts should primarily be used to meet the

requirements of the Alternative Energy Portfolio Standards Act, and the supply needs of

residential and small business customers in the early years of the post-transition period.

We do suggest in the policy statement that full requirements or block purchase contracts

of one to three years in length, which may be laddered, be part of the portfolio for

residential and small business customers for the DSP's first default service program. We

also suggest that the portion of the portfolio that relies on shorter term contracts (e.g., 1

year or less) and the spot market be gradually increased with time. This procurement
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approach is consistent with Competition Act standard that energy be acquired at

prevailing market prices.

In conclusion, we are generally skeptical of the DSP's ability to beat the market

over periods of time greater than one year. Incumbent EDCs have simply not provided

any real record in this or other default service proceedings to show that they can

anticipate changes in market prices, and take advantage of this information to obtain

consistently lower prices through long-term contracts compared to short-term and spot

market purchases. Wholesale market prices are very sensitive to factors completely

beyond the control of DSPs, suppliers and regulators, including weather, global energy

demand, and war. This is one of the key reasons we are discouraging the use of bilateral

contracts in the acquisition of default service supply. We believe customers will save

more money as DSPs gradually increase their utilization of short-term fixed price

contracts and spot market products, and what data we do have supports this premise. For

example, Direct Energy cited to a report in its reply comments that Duquesne's

residential customers would have saved $75 million during the first two years of its

"POLR III" plan if they had been on monthly priced service.10 Small commercial

customers would have realized savings of $28 million over the first 23 months of the

POLR III plan. Id.

We are sensitive to the concerns of parties regarding price volatility, and the need

for customers to become accustomed to market pricing and the regular adjustment of

rates. Therefore we do support reliance on longer-term, fixed price products in the years

immediately following the expiration of rate caps.

10 Intelometiy Inc., Power Price Report, Pittsburgh Market (Duquesne Light) 1/1/05 through 11/30/06, December
2006. Direct Energy also provided evidence in a separate proceeding, which they refer to in their reply comments,
that the PJM monthly clearing price in the PJM zone was less than the PPL tariff price for residential customers in at
least 32 out of 49 months between 2002 and 2005. Direct Energy Reply Comments, pg. 3. Direct Energy asserts
that PECO's small commercial customers would have saved approximately $] .1 billion off their tariff rate between
January 1, 2002, and November 30, 2005, through the use of a monthly pricing mechanism. Intelometiy Inc., Power
Price Report, Philadelphia Market (PECO) 1/1/02 -11/30/06, December 2006. \
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I. § 54.187. Default service rate design and the recovery of reasonable

This section has been significantly revised. After reviewing the many comments

on this issue from the IRRC and other parties, the Commission concluded that its

approach to rate design and cost recovery was too prescriptive. Therefore, this section

has been revised to provide more flexibility to DSPs and the Commission to manage the

default service obligation. Additional guidelines on rate design and cost-recovery are

included in the default service policy statement.

Many commentators believed that the proposed version of 54.187(a) was overly

complex, or simply incorrect in its design. The IRRC also had many questions about this

section. We agree that this is one of the more technically complex issues of this

rulemaking. In the revised Section 54.187(a), the Commission limits its finding to the

requirement that the default service rate should represent the sum of all generation and

transmission related costs.

In response to the IRRC's comments on the proposed 54.187(a)(l) and (a)(2), the

Commission maintains its position that distribution rates should be examined to ensure

that no generation costs remain embedded. The PTC, which is derived from default

service rates at a particular point in time, shall be designed to recover all default service

costs for an average member of a customer class. The revised 54.187(d) provides that the

default service rate may not include any distribution costs, and that EDC distribution

rates be reduced to reflect embedded costs reallocated to the generation component of the

PTC. However, we believe that this issue will require considerable study and additional

policy development. Therefore we have moved much of the detail on this issue to the

final policy statement on default service, where we identify what we believe to be the

appropriate cost elements for default service. We expect that each EDC will have its
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distribution rates addressed in a separate proceeding to finally resolve this issue. This

may involve the performance of new cost of service studies for each EDC, as suggested

by the IRRC. The Commission may also make use of a collaborative process fo develop

uniform standards on embedded costs to be applied to each EDC.

In response to the IRRC and other parties' comments to 54.187(b), (c) and (d), we

have removed the language mandating fixed rate options and hourly rates for certain

customer classes. The associated definitions have been deleted from 54.182. The new

Section 54.187(b) now provides that each customer will have a single rate option, which

will be described as the PTC. The PTC will be a new, separate line item on a monthly

bill that represents the sum of all transmission and generation related charges. The PTC

will not replace the unbundled generation, distribution, and transmission charges that

currently appear on a monthly bill. The use of a PTC will enable customers to make

more informed choices regarding whether or not to seek service with an EGS. We intend

that customers be educated about the use of the PTC as part of the consumer education

initiatives that will be implemented pursuant to the Final Order in the price mitigation

proceeding.

In order to provide normal incentives for conservation, and to reflect the actual

cost of energy, we have revised Section 54.187(c). The revised language will have the

effect of eliminating "declining blocks" from rate schedules. Some EDC rate schedules

currently provide that the rate charged per kWh declines once the customer uses a certain

amount of electricity in a given month, such as 1000 kW. This provision would require

those rate designs for default service to be eliminated.1'

Sections 54.187(e) and (f) address the issue of cost reconciliation. Consistent with

the comments of the IRRC, Section 54.187(e) has been revised to include a reference to

11 In its most recent POLR filing, at Docket P-00072247, Duquesne proposed to eliminate declining blocks and
demand charges for all customers by 2010.
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the Commission's alternative energy regulations at Chapter 75. In responding to the

IRRC's concern about reconciliation, we note that the AEPS Act expressly provides that

alternative energy costs be recovered through a Section 1307 automatic adjustment

clause. See 73 P.S. § 1648.3(a)(3). Cost-recovery mechanisms for alternative energy are

also being specifically addressed in a pending rulemaking at Docket L-00060180.12 As

the alternative energy portfolio standard is effectively a component of the default service

obligation, these rules necessarily contain cross-references.

In response to the IRRC's comment to the proposed 54.187(a)(3) and 54.187(d),

we do not believe that these rules will hinder the ability of DSP's to meet their AEPS

requirements. The AEPS Act expressly provides that:

(4) (i) An electric distribution company or electric generation supplier shall
comply with the applicable requirements of this section by purchasing
sufficient alternative energy credits and submitting documentation of
compliance to the program administrator.

(ii) For purposes of this subsection, one alternative energy credit shall
represent one megawatt hour of qualified alternative electric generation,
whether self-generated, purchased along with the electric commodity or
separately through a tradable instrument and otherwise meeting the
requirements of commission regulations and the program administrator.

73 P.S. §1648.3(e)(4) (Emphasis added). Accordingly, a DSP may meet its portfolio

requirements solely with alternative energy credits that have been separated from the

energy commodity. Therefore, the use of competitive procurements in combination with

automatic adjustment clauses, or hourly priced options, poses no problems for alternative

energy compliance.13 Energy prices or rate options are irrelevant, because the DSP does

not have to buy energy to satisfy the requirements of the AEPS Act.

12 Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket L-00060180 (Proposed
Rulemaking Order entered July 25, 2006).
13 PECO filed a petition with the Commission on March 19, 2007, regarding its AEPS obligations. It proposes to
hold several competitive auctions for alternative energy credits only in late 2007 and early 2008. The costs of these
credits would be recovered through a Section 1307 automatic adjustment clause after PECO's generation rate cap
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In Section 54.187(f) the Commission provides that a DSP may propose cost-

reconciliation of non-alternative energy costs as part of its default service program. The

Commission now concludes that reconciliation of default service costs may be necessary,

and in fact is more desirable, to enable the DSP to ". . . recover fully all reasonable costs"

so that the PTC reflects market prices. 66 Pa.C.S. § 2807(e)(3). If the DSP wishes to

utilize a cost reconciliation mechanism, the default service policy statement provides

guidelines on this subject. The original Section 54.187(h), which was commented on by

the IRRC, and included a prohibition on reconciliation, has therefore been removed.

To respond to the concern of the IRRC regarding reconciliation, we find that

parity between EDCs and EGSs can be maintained through the regular adjustment of

rates, the gradual increase in spot market products, and the limitation on the use of long-

term contracts, and several other measures. With these elements, the default service rate

will more closely track the market prices offered by EGSs. The elimination of declining

blocks and the use of the PTC will also facilitate competitive choice. We are also

exploring a variety of other initiatives through the default service policy statement to

facilitate retail choice. Finally, this regulation does not mandate the use of reconciliation.

We will be monitoring DSP's use of reconciliation mechanisms going forward, and to the

extent that they are abused, we will decline to approve, or otherwise modify, their use.

Section 54.187(g) requires the DSP to include demand side response and

management rates in their default service program if the Commission has mandated that

expired. Petition of PECO Energy Company for Approval of(l) A Process to Procure Alternative Energy Credits
During the AEPS Banking Period and (2) A Section 1307 Surcharge And Tariff To Recover AEPS Costs; Docket P-
00072260. PECO would bank these credits during its rate cap period and use them satisfy its non-solar photovoltaic
Tier 1 obligations for several reporting periods.
14 This statutory interpretation is codified in the pending rulemaking at Docket L-00060180. The legal challenge to
this interpretation filed in the context of the appeal of the Commission's ruling on Pennsylvania Power Company's
POLR filing at Docket P-00052188 has been withdrawn. See Commonwealth Court Docket 1085 CD. 2006. We
note that in that case, Pennsylvania Power Company made its wholesale suppliers contractually responsible for
providing it with sufficient alternative energy credits to meet its portfolio obligation under the AEPS Act for the
term of that plan.
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such rates be available. The Commission is studying this topic as part of a pending

investigation into conservation, energy efficiency, and demand side response.15

Consistent with the IRRC's suggestion, we have included a definition of demand side

response and demand side management by reference to an existing definition found at

Section 1648.2 of the AEPS Act, 73 P.S. § 1648.2. In response to the IRRC's question

regarding potential hardship for smaller DSPs in offering these programs, this is an area

where a waiver may be requested.

The revised Section 54.187(g) allows for the option of an hourly priced rate for

residential customers, as recommended by the IRRC in their comment to proposed

Section 54.187(b). We are aware that real time pricing pilots have recently been

implemented in Illinois for residential customers in response to the expiration of rate

caps, and believe that such pilots may also be appropriate in Pennsylvania. A DSP may

therefore propose to include an optional, hourly priced rate for residential customers in its

default service program. However, we are reluctant to mandate that hourly priced service

be offered at this time to all customers. In order for hourly priced service to be offered,

EDCs may need to make significant new investments in metering, billing and

communication systems. These investments may cost a significant amount of money,

and these costs would ultimately be recovered from ratepayers. The Commission needs

to carefully consider the costs associated with hourly pricing before mandating that all

customers have this option. This is one of a number oY issues being studied in our

pending investigation on DSR, energy efficiency and conservation.

Sections 54.187(h), (i) and (j) represent major revisions to the rulemaking.

Specifically, the Commission finds that the PTC should be adjusted on a regular basis as

opposed to remaining fixed for the entire duration of a program. This is consistent with a

recommendation made by the IRRC, in its comment to the proposed section 54.187(b),

Investigation of Conservation, Energy Efficiency Activities, and Demand Side Response by Energy Utilities and
Ratemaking Mechanisms to Promote Such Efforts, Docket No. M-00061984 (Order entered October ] ], 2006).
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that rates have some variability to reflect market prices. This also addresses the IRRC's

comment to the proposed 54.187(g), that adjustment mechanisms be clearly set forth.

The frequency of this PTC adjustment would be dependent on the customer class.16 For

residential and small business customers, rates will be adjusted at least every quarter. For

large business customers, the PTC will be adjusted at least every month. DSPs have the

discretion to propose more frequent adjustments in their program filings, consistent with

the IRRC suggestion that flexibility be allowed for in this area. Accordingly, DSPs may

elect to offer hourly rates to large commercial and industrial customers.

As stated earlier, this approach is similar to our regulation of natural gas supply

costs. The purchased gas cost rate for most natural gas distribution companies is adjusted

quarterly to reflect changes in their incurred costs of supplying customers. 52 Pa. Code §

53.64(i)(5). When wholesale market prices move higher, rates increase. When prices

decline, rates are reduced. Having regular adjustments allows the utility to collect its

costs immediately, avoid and manage cost under recoveries, and not incur additional

costs associated with trying to recover the difference between costs and revenues all at

one time, If gas customer rates were not adjusted quarterly, the annual reconciliation

process could demonstrate larger divergences between costs incurred and revenues

received. Overall costs would be higher, as more interest would need to be paid either by

the utility or customers in reconciling costs and revenues. Pennsylvania's residential gas

customers, most of whom are also customers of EDCs, are well accustomed to having

their gas rate adjusted quarterly. We expect that retail electric customers can manage

quarterly adjustments as well. - • - — —

In both this rulemaking and the accompanying policy statement, the Commission

is encouraging DSPs to acquire a portfolio of generation supply products. Rather than

simply procuring all generation at one time for the entire duration of the program, DSPs

16 Consistent with suggestions made by the IRRC and other commentators, we are giving the DSP some flexibility in
determining the divisions of customers to preserve existing rate schedules.
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should consider a mix of fixed-term and spot market energy purchases, laddered

contracts, and the use of both supply and demand resources. The Commission recognizes

the risks posed by the practice of procuring all generation supply for the entire duration

of a program at a single point in time.

PCLP's last default service filing is a case in point. PCLP procured all of its

default service supply for 2006-2007 through an auction held in October of 2005,

approximately two months after Hurricane Katrina severely disrupted wholesale energy

markets and the nation's energy infrastructure. As a result of very high prices in

wholesale markets, PCLP's average customer experienced a total bill increase of about

75% on January 1, 2006, which included a generation rate increase of about 129%.

Because all energy was acquired at one point in time, PCLP's default service rate for the

entiretwo year program was locked in and reflected the market price of the day of the

auction. Even though wholesale energy prices retreated substantially from their late 2005

and early 2006 peaks, PCLP's high default service rate was not reduced.

This is in marked contrast to the experience of retail customers of PCLP's parent

company, Orange & Rockland Utilities, Inc. ("O&R"), whose territory lies just across the

state line in New York. For the same time period covered by PCLP's plan, Orange &

Rockland was utilizing a portfolio approach, whereby it was acquiring supply through a

mix of fixed-term contracts and spot market energy purchases. The costs O&R incurred

to serve its default customers therefore changed over time in response to changes in

wholesale market prices. O&R's retail customers are charged a "market supply charge"

which changes every month. While O&R's market supply charge increased in October of

2005, it declined in subsequent months as wholesale energy prices retreated.17 PCLP's

customers did not benefit from the decline in wholesale energy prices as their rate was set

in advance for a two year period.

17 O&R's price to compare for the last few years can be viewed at
http://www.oru.com/energyandsafety/energychoice/newyork/orupricetocompare.html
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In this rulemaking and the default service policy statement, the Commission is

encouraging DSPs to take an approach similar to O&R's. This would include the use of

multiple fixed-term contracts and spot market energy purchases. Laddering of contracts

should also be considered. This is a departure from some of the recent POLR filings

where the entire supply was provided pursuant to one or more fixed-term contracts. A

small step was taken in this direction in the recent Pennsylvania Power Company default

service plan, where energy was procured for a 17 month period in two separate auctions.

In arriving at this decision, we find that there is simply too much risk associated

with procuring all supply at a fixed rate for the entire duration of the program. When a

price is locked in and wholesale rates move lower, customers will experience what PCLP

customers have dealt with over the past few years. When wholesale energy prices

increase above a fixed rate, customers may experience sharp, unplanned increases when

the program expires (e.g., the experience of many customers in this region, including

Maryland, when generation rate caps set during a time of lower wholesale energy prices

expired).

Fixed default service rates for prolonged periods are also detrimental to the

development of retail markets in Pennsylvania. For example, EGSs have simply not been

able to compete with the below market rates offered by EDCs during the generation rate

cap period. Customer choice is largely nonexistent outside the territory of Duquesne, the

only large EDC whose generation rate cap has expired.18 A PTC that is fixed for long

periods of time, and that does not adjust to changes in wholesale energy prices, will stifle

competition. We believe customers will receive the lowest rates when multiple EGSs are

competing for their business, as is the case for any good or service that consumers need.

18 The experience of Duquesne shows that retail markets can work. Duquesne's territory has the highest rate of
customer choice in Pennsylvania. See http://www,oca.state.pa.us/Industrv/Electric/elecstats/instat.htm. Its overall
retail electric rates remain ] 5% below what they were when the Competition Act was passed in 1996.
http://www.puc.state.pa.us/general/pdf/Thomas_Stmt_OSA0203_081904.pdf.
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If DSP rates are fixed at below market prices for prolonged periods, EGSs will not

be able to make price attractive offerings to customers. Instead, customers will be left

with no readily available alternative to the DSP's rate when it eventually is adjusted to

reflect the market price. The PCLP experience will be repeated again and again. If EGSs

know that the PTC will be adjusted consistent with the DSP's incurred costs as wholesale

markets change, they will invest more time and money in establishing a presence in

Pennsylvania, and marketing their service to customers. Customers will then have

greater opportunity to choose among suppliers and realize savings.

This is not to say that customers should be deprived of the opportunity to obtain a

fixed price for generation service. We have concluded that the public interest will be

served, in the form of lower rates over the long term, if the default service rate is

regularly adjusted to reflect changes in default service costs as they occur. In this

regulatory environment, EGSs will respond by entering the market in greater numbers,

and if there is a significant demand for these types of rates, offer them.19 We caution,

however, that such price certainty does not come without increased costs for the

customer. A retail rate that cannot be adjusted over a significant period of time in

response to changes in wholesale energy markets will reflect a risk premium, whether

offered by a DSP or an EGS.

Many comments were filed in response to this section of the ANOFR on the

subject of declining blocks, cost-reconciliation, customer groupings and rate design. The

Commission has made a number of changes to the ANOFR in response to these

comments.

19 In support of this assertion we refer to the OCA's residential gas customer shopping guide, dated January 5, 2007.
One year, fixed price contracts for residential customers are currently available in the service territories of Columbia
Gas, Dominion Peoples, and UG1 Utilities, Inc. - Gas Division.
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The Price-to-Compare

In response to comments to the ANOFR, we are clarifying the use of the PTC.

This is a new line item that represents the sum of generation and transmission related

charges. However, transmission and generation related charges should still be included

on the monthly utility bill as separate line items. In response to a comment from

Constellation regarding taxes, we wish to confirm that sales tax should not be included in

the PTC.

Declining Blocks and Demand Charges

The Commission received comments both for and against the elimination of

declining blocks in response to the ANOFR. Some parties, such as the OCA, warned that

their abrupt elimination may lead to rate shock for certain customer classes. Others, like

IECPA, Allegheny, US Steel, and PECO, believe that demand charges and/or declining

blocks are an appropriate element of rate design.

In addressing these comments, we will review UGI's most recent default service

plan. On April 17, 2006, UGI filed a petition with the Commission to establish default

service rates for the 2007-2009 period. After the proceeding was initiated, UGI and

several other interested parties initiated settlement discussions. A Joint Petition for

Settlement was filed with the Commission on June 1, 2006. The signatories included

UGI, the OCA, the OSBA and Constellation. •'

Under the terms of the settlement, UGI agreed to phase out some declining block

rates and generation demand charges over a three year period. UGI attached the

testimony of David C. Beasten, Director of Electric Power Supply and Rates, in support

of the settlement. On the topic of declining blocks, Mr. Beasten testified:
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When one purchases energy in the market, one generally pays the same
price for all the energy purchased. Having declining block rates for
generation service thus gives a false price signal to customers.

Mr. Beasten explained that immediate elimination of these rates could result in rate shock

for some customers. Accordingly, UGI proposed to phase out these rates over three

years. The Commission accepted this proposal, and approved the Joint Settlement.

Petition of UGI Utilities, Inc. - Electric Division for Approval to Implement 2007-2009

Default Service Tariff Provisions on One Day's Advance Notice, Docket No. P-00062212

(Order entered June 22, 2006).

We still agree with Mr. Beasten's testimony that declining block rates for default

service gives false price signals to customers. This false price signal discourages energy

conservation and complicates retail choice. Therefore, the requirement to eliminate all

declining block rates will remain in the final version of this rule.

However, we do accept the argument of IECPA, Allegheny, US Steel and PECO

that generation and transmission demand charges may be appropriate in some

circumstances for large commercial and industrial customers. Accordingly, this rule does

not include a blanket prohibition on generation and transmission demand charges. DSPs

may propose demand charges that are rationally related to the costs of providing service

to large commercial and industrial customers. Incumbent EDCs should not assume that

the Commission will approve the demand charges currently appearing in their tariffs. We

agree with the reply comments of the OSBA that the current demand charges area legacy

from the pre-restructuring era, and do not reflect the actual costs of serving these

customers in today's markets. DSPs should be prepared to include strong evidence in

their default service program filings that supports the design and cost basis of any

proposed demand charges.
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The UGI Joint Settlement is also appropriate for consideration in the context of

price increase mitigation. The Commission agrees with the OCA that the immediate

termination of declining block rates and generation demand charges could lead to rate

shock for certain customers. Therefore, we will apply the rate change mitigation

provision of the default service policy statement to this issue. If a DSP finds that the

elimination of declining blocks or demand charges would lead to an increase of 25% or

more for any customer class, it should propose to gradually phase out these design

elements through a series of annual adjustments. The length of this adjustment process

may vary, depending on the size of the increase to be mitigated. Generally, we believe

this can be done within 2-3 years.

Cost Reconciliation

We recognize that the use of a reconciliation mechanism was strongly opposed by

some who responded to the ANOFR, who assert that the use of a reconciliation

mechanism may harm the development of retail competition. Some, like Dominion,

believe that DSPs may use reconciliation to give a false price signal in order to keep retail

customers from shopping. The DSP could attempt this by charging a below market PTC

and then recovering any under collections, with interest, during an end of the year

reconciliation process.

We have given serious consideration to these comments and the potential

problems identified. Consistent with the gas cost recovery model, we will provide for

asymmetrical interest calculations for under and over collections.20 Interest paid to the

DSP will be at the legal rate of interest, which is 6%.21 The interest rate paid to

customers for refunds of over collections shall be 8%. This will serve as a disincentive to

price manipulation behavior, and an incentive to acquire energy at prevailing market

2066Pa.C.S. § 1307(0(5).
21 41 P.S. §202.
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prices. The Commission will also closely monitor the use of reconciliation mechanisms

by DSPs.

We remind DSPs that the discretion afforded them by this regulation is not an

invitation to acquire all energy through a handful of multi-year full requirements

contracts and then passively observe costs and revenues significantly diverge in response

to wholesale market events, customer migration, etc. Such conduct would not be

consistent with the acquisition of energy at "prevailing market prices" or the incurrence

of "reasonable costs." 66 Pa.C.S. § 2807(e)(3).

Rather, we are giving DSPs the tools to proactively manage their default service

obligation. A DSP may minimize the risk of under collection through the regular

adjustment of rates,-Additionally, we believe the risk of seasonal gaming will be greatly

reduced when the PTC is adjusted on a regular basis in response to the change in

composition of the portfolio. This is why we have directed that the PTC be adjusted at

least every quarter or month, depending on customer size. This approach ensures full

customer choice but protects DSPs from seasonal gaming and under recovery of costs.

To the extent that a DSP is concerned that it lacks the expertise or resources to

proactively manage short-term purchases, they are free to retain the services of other

parties and include these costs in their rates. For example, a DSP could outsource the

management of its spot and short-term energy portfolio. As stated earlier in this order,

this regulation also allows DSPs to coordinate their procurements of default service

supply. Smaller DSPs are strongly encouraged to consider pooling their resources in the

management of the default service obligation, and may request waivers from provisions

that are too burdensome.

Additionally, at the suggestion of IECPA and others, we have revised this section

to clearly state that the use of a reconciliation mechanism will be subject to annual review
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and audit, consistent with Sections 1307(d) and (e) of the Public Utility Code. The

review of alternative energy and non-alternative energy costs recovered through an

automatic adjustment clause should be addressed in the same proceeding in order to

reduce administrative costs to the parties. The public notice and hearing provisions of

Section 1307(e) will apply to these filings.

Customer Groupings and Frequency of Rate Changes

Some parties have objected to the frequency of rate changes for customers,

asserting that this will produce harmful volatility in rates. We simply disagree with this

analysis. We cite to the experience of the State of Maryland, which has already

transitioned to market based rates, as referenced by Strategic and NEM in their comments

to the ANOFR:

The Commission concurs with the parties that rate stability is an important
public policy goal generally, and particularly with respect to SOS. Recent
experience suggests that longer term fixed prices do not contribute to that
goal; indeed they create a false sense of complacency that costs are in fact
stable, followed by the painful transition when rates are finally adjusted to
reflect current costs ... The upshot is that frequent, albeit small rate
changes, are a better vehicle for insuring relative rate stability (and a more
gradual reflecting of changes in current market prices) rather than longer
periods of frozen rates, followed by rate shock.

Maryland Public Service Commission, Case No. 9056, Investigation into Default Service
For Type II Standard Offer Service Customers, Order 81019, Issued August 19, 2006.

In response to those suppliers who feel that quarterly and monthly changes in rates

are too infrequent, we remind them that the regulation sets the minimum frequency of

change. For example, DSPs may propose more frequent changes in rates, such as hourly

priced service, for their larger commercial and industrial customers.
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In response to the comments of the IRRC on this issue to the proposed Section

54.187(c), the Commission wishes to emphasize that the regulations allow DSPs the

discretion to propose alternative groupings of retail customers for good cause. For

example, Duquesne may propose to continue to offer hourly priced service to all

customers at or above 300 kw. DSPs may also separate residential and small business

customers for procurement purposes, as recommended by the OCA.

We recognize that the number and distribution of customers across classes varies

significantly from territory to territory. For example, it may be necessary to combine the

customer classes of smaller DSPs in order to develop tranches of sufficient size for

competitive auctions. Alternatively, individual tranches may be stratified into residential

and business customer segments when there are insufficient customers to create separate

branches for the different- customer classes. Reasonable, alternative groupings of

customers may be proposed for our consideration, consistent with the suggestion of the

IRRC.

Single Rate Option

Some parties believe that the Commission is unduly restricting the rate options

available to customers in this rulemaking. It has been suggested that Section 2806(h) of

the Public Utility Code, 66 Pa.C.S. § 2806(h), be used in the context of default service to

provide flexible pricing options to individual customers. DSPs may include proposals for

flexible rates in their default service programs. However, these programs may increase

the complexity and costs of providing basic default service. Additionally, these proposals

must comply with the Public Utility Code and recent precedent regarding reasonable

differences in rates between customer classes. 66 Pa.C.S. § 1304; Lloyd v. Pa. Public

Utility Commission, 904 A.2d 1010 (Pa. Cmwlth 2006).

666193 40



The Commission will keep an open mind on the appropriateness of renewable

energy default service products, such as PECO's "Wind Tariff."22 However, we observe

that two EGSs are currently offering "green" energy products to residential customers in

PECO's service territory. Additionally, default service supply will begin to incorporate a

gradually increasing renewable energy component with the expiration of the rate cap,

consistent with the requirements of the AEPS Act. PECO may propose the continuation

of this rate in its first default service program and submit evidence of how this service is

consistent with a "provider of last resort" role in the post-transition period.

Finally, we are revising Section 54.187(k) in response to a comment made by the

OCA to the ANOFR. The OCA recommends that a DSP be required to first use any

collateral owed by a wholesale supplier pursuant to an energy contract in the event of a

default. Only after this collateral was fully exhausted could the DSP seek to recover the

incremental costs of a default from customers. We agree with this recommendation and

have revised Section 54.187(k) to require DSPs to first seek recovery under their

"contract terms with the default supplier."

J. § 54.188. Commission review of default programs and rates

Section 54.188 has been revised to reflect the introduction of new terms such as

default service program, etc. The review period standard has been moved from the

Section 54.186(f)(2) to 54.188(d) in this version. Some parties commented that the

proposed review period was too long and open-ended, and may detrimentally affect the

prices bid by suppliers. The IRRC, in comments to the prior version of 54.186(f)(2)

22 The Commission held that offering and marketing this tariff was permissible under the terms of the settlement
agreement relating to the establishment of the Exelon Corporation and its merger with the Unicom Corporation.
However, the Commission did not make a final decision on the availability or marketing of this tariff in the context
of post-transition period default service. Green Mountain Energy Company v. PECO Energy Company, Docket
R-O0016938C000] (Order entered July 18, 2003).
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recommended reducing the review period from "no less than" to "no more than" 3

business days. The Commission agrees with these comments, and believes the period can

be reduced. Accordingly, the Commission is reducing its review period from "no less

than three business days" to no more than "one business day." The Commission provides

additional guidelines on this issue in the default service policy statement.

We have clarified Section 54.188(d) to state that while the result of a solicitation

may be deemed approved if not formally rejected within one business day, this does not

represent the end of the Commission's oversight. Should information subsequently come

to the attention of the Commission that the DSP failed to adhere to the approved plan,

that the DSP disclosed confidential information to an affiliate, or that one or more bidders

engaged in fraud, collusion, bid rigging, price fixing or other unlawful acts the

"Commission would investigate and seek appropriate remedies: ' "

We agree with the IRRC that procurement plans should be reviewed to ensure that

their design will result in reliable supply of electric at market prices with the incurrence

of reasonable costs. The default service policy statement includes guidelines for DSPs

intended to help achieve this goal.

We are declining to adopt the IRRC and some other commentators' suggestion

that we lengthen the default service case timeline from six to nine months. The

Commission has adjudicated several default service cases, including the Pennsylvania

Power Company's most recent filing, within a six month period. We believe that with

the issuance of final regulations, greater consistency among filings, and the experience

that will come with each case, the Commission, DSPs, and other parties will become

more efficient in the filing and review of default service programs. However, we will

adjust the standard to seven months, and this final form regulation reflects this change.

This is the same time period for which the Commission may suspend a tariff in the

context of requests for general rate increase. 66 Pa.C.S. § 1308(d). Where more time is
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truly necessary, particularly with initial filings, the DSP can petition for a waiver or

modification of the seven month standard pursuant to 52 Pa. Code § 5.43.

Section 54.188(e) provides more structure for the review and approval of the

initial rates that will take effect at the beginning of a default service program. The

revised regulations establish a standard that should result in customers receiving notice of

new rates within a reasonable period Of time, and more opportunity to consider other

options, including service with an EGS.

Section 54.188(f) now addresses standards for tariff filings required by our

decision to require regular adjustment of the PTC. Section 5.4.188(g) has been eliminated

as unnecessary and duplicative. A provision for the waiver of Commission regulations is

already in place at 52 Pa. Code § 5.43.

In response to comments by UGI and others to the ANOFR, we are revising

Section 54.188(d) to state that we will not conduct an after the fact prudency review of

purchases made consistent with a Commission approved default service plan. We are

also revising this section, based on a comment from FirstEnergy, to observe that the

Commission approval is not required for individual spot market purchases made pursuant

to a Commission approved procurement plan. The Commission will study the DSPs

overall spot market acquisition strategy in its review of the default service program.

However, as noted above, a DSP's disclosure of confidential information to an affiliate or

fraud, collusion, bid rigging or price manipulation by suppliers would be subject to

Commission investigation and appropriate remedial action.

Section 54.188(e) has been clarified at the suggestion of the OCA to require that

customers be given initial notice of the filing of the default service program. This notice

is modeled on the provision that applies to natural gas distribution companies utilizing

Section 13 07(f) of the Public Utility Code.
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In response to IRRC's comment on this section, we note that the proposed Section

54.188(g) has been deleted. Requests for waivers must now be included in the default

service program, consistent with the new 54.185(f). The phrase "and other applicable

laws" no longer appears in this context.

K. § 54.189. Default Service Customers and the Standards for
Transferring Customer Accounts to Default Service Providers

We agree with the IRRC that limitations on choice are inappropriate and contrary

to the provisions of the Competition Act. We find that by providing for regular rate

adjustments that track changes in market prices, any incentives to game the system

-through frequent changes in suppliers is greatly reduced. References to regulatory

provisions have been added for clarity.

In response to comments by the OCA and IECPA, the Commission is making

several edits to this section. Customers who are taking service with an EGS do not need

to "apply" for default service. These customers should have already gone through an

application process with an EDC when they first signed up for electric utility service.

Since the incumbent EDC is currently the DSP in all service territories, customers who

are shopping are still EDC customers for purposes of distribution and transmission

service. Accordingly, they do not need to apply again, and potentially be required to pay

onerous security deposits, to return to the DSP from an EGS.23

23 Several parties commented on PECO commercial customers currently receiving generation service from an EGS
as a consequence of PECO's Market Share Threshold program. These customers have the right to change their
generation service provider at any time. However, the Commission will not, and PECO should not, automatically
reassign these customers to default service upon the expiration of the generation rate cap.
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. . . CONCLUSION

The Commission thanks the parties for their comments and participation in this

proceeding. Given the high level of public interest in this matter, we offer the following

information on the next steps in this rulemaking procedure. Upon the entry of this Final

Order, the Commission will prepare this rule for delivery to the General Assembly and

the IRHC. If the rule is approved by the IRRC, it will be forwarded to the Pennsylvania

Attorney General for review as to form and legality. The Pennsylvania Attorney General

has thirty days to review this final form rule. If not rejected by the Pennsylvania Attorney

General, the rule will become legally effective upon publication in the Pennsylvania

Bulletin- This process should take approximately two to three months

Accordingly, under 66 Pa. C.S. §§ 501, 2807(e)(2), and the Commonwealth

Documents Law, 45 P.S. §§ 1201 etseg., and the regulations promulgated hereunder at 1

Pa. Code §§ 7.1, 7.2, and 7.5, the Commission proposes adoption of the final regulations

pertaining to the obligations of EDCs to connect, deliver and acquire electricity at the

conclusion of the transition period, as noted and set forth in Annex A; THEREFORE,

IT IS ORDERED: /

1. That this docket adopts the final regulations in Annex A.

2. • That the Secretary shall submit this order and Annex A to the Office of

Attorney General for approval as to legality.

3. That the Secretary shall submit this order and Annex A to the Governor's

Budget Office for review of fiscal impact.
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4. That the Secretary shall submit this order and Annex A for review by the

designated standing committees of both houses of the General Assembly, and for review

and approval by the Independent Regulatory Review Commission.

• 5. That the Secretary shall deposit this order and Annex A with the Legislative

Reference Bureau for publication in the Pennsylvania Bulletin.

6. That regulations embodied in Annex A shall become effective upon

publication in the Pennsylvania Bulletin.

7. That the contact person for this rulemaking is Shane M. -Rooney. Alternate

formats of this document are available to persons with disabilities and may be obtained

by contacting Sherri Delbiondo, Regulatory Coordinator, Law Bureau, 717-772-4597.

BY THE COMMISSION,

James J. McNulty, (
Secretary

(SEAL)

ORDER ADOPTED: May 10, 2007

ORDER ENTERED: May 10,2007
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. ANNEX A

TITLE 52. PUBLIC UTILITIES

PART I. PUBLIC UTILITY COMMISSION

Subpart C. FIXED SERVICE UTILITIES

CHAPTER 54. ELECTRICITY GENERATION

CUSTOMER CHOICE

Subchapter A. CUSTOMER INFORMATION

* * * * *

§ 54.4. Bill format for residential and small business customers.

* * * * *

(b) The following requirements apply only to the extent to which an entity has

responsibility for billing customers, to the extent that the charges are applicable. The

[provider of last resort] default service provider will be considered to be an EGS for the

purposes of this section. Duplication of billing for the same or identical charges by both

the EDC and EGS is not permitted.

* * * * * .

§ 54.5. Disclosure statement for residential and small business customers

* * * * *

(b) The EGS shall provide the customer written disclosure of the terms of service

at no charge whenever:

* * * * *

(3) Service commences from a [provider of last resort] default service

provider.
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(c) The contract's terms of service shall be disclosed, including the following /

terms and conditions, if applicable:

* * * * *

(9) The name and telephone number of the [provider of last resort] default

service provider. •

* * * * *

(h) If the [provider of last resort] default service provider changes, the new

[provider of last resort] default service provider shall notify customers of that change, and

shall provide customers with their name, address, telephone number and Internet address,

if available.

§ 54.6. Request for information about generation supply.

(a) EGSs shall respond to reasonable requests made by consumers for

information concerning generation energy sources.

* * * * *

(2) The [provider of last resort] default service provider shall file at the

Commission the annual licensing report as required by the Commission's

licensing regulations in this chapter and shall otherwise comply with

paragraph (1).
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Subchapter B ELECTRIC GENERATION SUPPLIER LICENSING

§ 54.31. Definitions.

The following words and terms, when used in this subchapter, have the following

meanings, unless the context clearly indicate otherwise.

A A A A *

Default service provider - The incumbent EDC within a certificated service

territory or a Commission approved alternative default service provider SUPPLIER OF

ELECTRIC GENERATION^

{Provider of last resort — A supplier approved by the Commission under section

2807(e)(3) of the code (relating to duties of electric distribution companies) to provide

generation service to customers who contracted for electricity that was not delivered, or

who did not select an alternative electric generation supplier, or who are not eligible to

obtain competitive energy supply, or who return to the provider of last resort after having

obtained competitive energy supply.]

A A A A A

§ 54.32. Application process.

A A A A A

(h) An EDC acting within its certificated service territory as a [provider of last

resort] default service provider is not required to obtain a license.

A A A A A
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§ 54.41. Transfer or abandonment of license.

A A A * A

(b) A licensee may not abandon service without providing 90 days prior written

notice to the Commission, the licensee's customers, the affected distribution utilities and

[providers of last resort] default service providers prior to the abandonment of service.

The licensee shall provide individual notice to its customers With each billing, in each of

the three billing cycles preceding the effective date of the abandonment.

Subchapter E. COMPETITIVE SAFEGUARDS

§ 54.123. Transfer of customers to default service.

The following standards apply to the transfer of a retail customer's electric

generation service from an EGS to a default service provider within the meaning of §

54.182 (relating to definitions):

(1) An EGS may not transfer a retail customer from its electric generation service

to the default service provider without the consent of the default service provider, except

in the following situations:

(i) Upon Commission approval of the abandonment, suspension or

revocation of an EGS license, consistent with §§ 54.41 and 54.42 (relating

to transfer or abandonment of license and license suspension; license

revocation).

(ii)Upon nonpayment by a retail customer for services rendered

by the EGS.
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(iii) To correct an unauthorized or inadvertent switch of a retail customer's

account from default service to an alternative EGS's service,

CONSISTENT WITH 52 PA. CODE § 57.177 (PERTAINING TO

CUSTOMER DISPUTE PROCEDURES),

(iv) Upon the normal expiration of contracts that are not structured in-a-way

to exploit seasonal variations in market prices for electric generation

service.

(2) An EGS may initiate transfers in the above situations through standard

electronic data interchange protocols.

(3) An EGS may not initiate or encourage transfers of service to a default service

provider from the EGS to exploit seasonal variations in market prices for electr-ie

generation services.

(4)(3) The Commission may impose a penalty for every retail customer transferred

to default service in violation of this section, consistent with 66 Pa.C.S. §§ 3301-

3316 (relating to violations and penalties).

Subchapter G. DEFAULT SERVICE

9 54.181. Purpose. '

This subchapter implements 66 Pa.C.S. 9 2807(e) (relating to duties of electric

distribution companies), pertaining to an EDC's obligation to serve retail customers at the

conclusion of the restructuring transition period. The provisions in this subchapter ensure

that retail customers who do not choose an alternative EGS, or who contract for electric

energy that is not delivered, have access to generation supply at prevailing market prices.

The EDC OR OTHER APPROVED ENTITY shall fully recover all reasonable costs for

acting as a default service provider of electricity ELECTRIC GENERATION SUPPLY

to all retail customers in its certificated distribution territory.
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•8 54.182. Definitions.

The following words and terms, when used in this subchapter, have the following

meanings, unless the context clearly indicates otherwise:

Alternative energy portfolio standards - A requirement that a certain percentage

of electric energy sold to retail customers in the Commonwealth BY EDCS AND EGSS

be derived from alternative energy sources, as defined in the Alternative Energy Portfolio

Standards Act (73 P.S. $$ 1647.1 - 1647.281

Commission-"The Pennsylvania Public Utility Commission.

Competitive procurement BID SOLICITATION process - A fair, transparent, and

non-discriminatory process by which a default service provider acquires AWARDS

CONTRACTS FOR electric generation supply to serve its default service customers

through a bid solicitation preeess QUALIFIED SUPPLIERS WHO SUBMIT THE

LOWEST BIDS,

Default service -

(i) Electric generation service provided by a default service provider to a retail

electric customer who does not choose an alternative EGS or who contracts for electric

energy and it is not delivered.

(ii) Electric generation service provided pursuant to a Commission approved

default service plan

ELECTRIC GENERATION SUPPLY SERVICE PROVIDED PURSUANT TO

A DEFAULT SERVICE PROGRAM TO A RETAIL'ELECTRIC CUSTOMER NOT

RECEIVING SERVICE FROM AN EGS,

Default service implementation plan - A filing submitted by a default service

provider to the Commission that identifies the means for procuring generation supply-^er

default service customers at prevailing market rates, the reasonable costs associated with

default service, and all other necessary terms and conditions of service THE SCHEDULE

OF COMPETITIVE BID SOLICITATIONS AND SPOT MARKET ENERGY

PURCHASES, TECHNICAL REQUIREMENTS, AND RELATED FORMS AND

AGREEMENTS.
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DEFA ULTSER VICE PROCUREMENT PLAN - THE ELECTRIC

GENERATION SUPPLY ACQUISITION STRATEGY A DSP WILL USE IN

SATISFYING ITS DEFAULT SERVICE OBLIGATIONS, INCLUDING THE

MANNER OF COMPLIANCE WITH THE ALTERNATIVE ENERGY PORTFOLIO

STANDARDS REQUIREMENT.

DEFAULT SERVICE PROGRAM- A FILING SUBMITTED TO THE

COMMISSION BY A DSP THAT IDENTIFIES A PROCUREMENT PLAN, AN

IMPLEMENTATION PLAN, A RATE DESIGN TO RECOVER ALL REASONABLE

COSTS, AND OTHER ELEMENTS IDENTIFIED A t § 54.185.

DEFAULT SERVICE RATE -THE RATE BILLED TO A DEFAULT SERVICE

CUSTOMER RESULTING FROM COMPLIANCE WITH A COMMISSION

APPROVED DEFAULT SERVICE PROGRAM.

DSP - Default service provider - The incumbent EDC within a certificated service

territory or a Commission approved alternative default service provider SUPPLIER OF

ELECTRIC GENERATION SERVICE,

EDC - Electric Distribution Company -The term has the same meaning as

defined in 66 Pa.C.S. $ 2803 (relating to definitions).

EGS - Electric Generation Supplier - The term has the same meaning as defined

in 66 Pa.C.S. §2803.

FERC- The Federal Energy Regulatory Commission.

Fixed rate option A default service price that is set in advance for the entire term

of the default service implementation plan that may include seasonal differences.

-Hourly priced service A default service price where the energy component of the

generation supply charge is based on the RTO or ISO's LMP for energy, or other similar^

mechanism?

ISO A FERC approved independent transmission system operator.

LMP Locational marginal pricing A pricing mechanism used by some RTOs

and ISOs, as defined in their FERC approved tariffs.
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MAXIMUM REGISTERED PEAK LOAD - THE HIGHEST LEVEL OF

DEMAND FOR A PARTICULAR CUSTOMER, BASED ON THE PJM

INTERCONNECTION, LLC, PEAK LOAD CONTRIBUTION STANDARD, OR ITS

EQUIVALENT, AND AS MAY BE FURTHER DEFINED BY THE EDC TARIFF IN

A PARTICULAR SERVICE TERRITORY.

PTC - PRICE-TO-COMPARE - A LINE ITEM THAT APPEARS ON A

RETAIL CUSTOMER'S MONTHLY BILL FOR DEFAULT SERVICE. THE PTC IS

EQUAL TO THE SUM OF ALL UNBUNDLED GENERATION AND

TRANSMISSION RELATED CHARGES TO A DEFAULT SERVICE CUSTOMER

FOR THAT MONTH OF SERVICE.

Prevailing market price - (i) The price of electric generation supply for a term-ef

service realized through a default service provider's implementation of and compliance

with a Commission approved default service implementation plan.

(ii) The price of electric generation supply in the RTO or ISO administered energy

markets in whose control area default service is being provided, acquired pursuant to the

conditions specified in SS54.186(g\ 51187(0 or 51.l88(e). THE PRICE THAT IS

AVAILABLE IN THE WHOLESALE MARKET AT PARTICULAR POINTS IN TIME

FOR ELECTRIC GENERATION SUPPLY.

Replacement procurement process A Commission approved process, submitted

as part of the default service implementation plan, which provides for the acquisition-ef

generation supply in the event that a supplier fails to deliver generation contracted for

under the terms of a competitive procurement proeessr

Retail customer or retail electric customer — These terms shall have the same

meaning as defined in 66 Pa.C.S. § 2803.

RTO - Regional transmission organization - A FERC-approved regional

transmission organization.

SPOT MARKET ENERGY PURCHASE - THE PURCHASE OF AN ELECTRIC

GENERATION SUPPLY PRODUCT IN A FERC-APPROVED REAL TIME OR DAY

AHEAD ENERGY MARKET.
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§ 54.183. Default service provider.

(a) The default service provider DSP shall be the incumbent EDC in each

certificated service territory, except as provided for under subsection (b).

£bHB) THE DSP MAY BE CHANGED BY ONE OF THE FOLLOWING

PROCESSES:

(1) An EDC may petition the Commission to be relieved of the default

service obligation.

(2) AN EGS MAY PETITION THE COMMISSION TO BE

ASSIGNED THE DEFAULT SERVICE ROLE FOR A PARTICULAR EDC

SERVICE TERRITORY.

(3) In the alternative, the THE Commission may propose through its

own motion that an EDC be relieved of the default service obligation.-T-he

Commission may approve those request if it is in the public interest. In such

circumstances, the Commission will announce through an order a competitive

process to determine the alternative default service provider, which may be either

an EDC or licensed EGS.

(C) THE COMMISSION MAY REASSIGN THE DEFAULT SERVICE

OBLIGATION FOR THE ENTIRE SERVICE TERRITORY, OR FOR SPECIFIC

CUSTOMER CLASSES, TO ONE OR MORE ALTERNATIVE DSPS WHEN IT

FINDS IT TO BE NECESSARY FOR THE ACCOMMODATION, SAFETY AND

CONVENIENCE OF THE PUBLIC. A FINDING WOULD INCLUDE AN

EVALUATION OF THE INCUMBENT EDC'S OPERATIONAL AND FINANCIAL

FITNESS TO SERVE RETAIL CUSTOMERS, AND ITS ABILITY-TO PROVIDE

DEFAULT SERVICE UNDER REASONABLE RATES AND CONDITIONS. IN

THESE CIRCUMSTANCES, THE COMMISSION WILL ANNOUNCE, THROUGH

AN ORDER, A COMPETITIVE PROCESS TO DETERMINE THE ALTERNATIVE

DSP.
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fe) (D)When the Commission finds that an EDC should be relieved of the default

service obligation, the competitive process for the replacement of the default service

provider shall be as follows:

m Any EDC or EGS AN ENTITY that wishes to be considered for the

role of the alternative default service provider DSP shall apply for a certificate of

public convenience, consistent with 66 Pa.C.S. 1101 1103 (relating to

organization of public utilities and beginning of service; enumeration of acts

requiring certificate; and procedure to obtain certificates of public convenience')

FILE A PETITION PURSUANT TO 66 PA.C.S. § 2807(E)(3).

(2) Applicants PETITIONERS shall demonstrate their operational and

financial fitness to serve and their ability to comply with Commission regulations,

orders and applicable laws pertaining to public utility service.

— ——(3-)-—Jf-no-aBpMe^rt-PE-TITIQNER ean-meet this standard, the incumbent

EDC w # SHALL be required to continue the provision of default service.

(4) If one or more applicants PETITIONERS meets the standard

provided in paragraph (2), the Commission will grant a certificate of public

convenience to act as a default service provider to the applicant best able to fulfill

he obligation APPROVE THE DSP BEST ABLE TO FULFILL THE

OBLIGATION IN A SAFE, COST-EFFECTIVE, AND EFFICIENT MANNER,

CONSISTENT WITH 66 PA.C.S. §§ 1103, 1501, AND 2807(E) (RELATING TO

PROCEDURES TO OBTAIN CERTIFICATE^ OF PUBLIC CONVENIENCE;

CHARACTER OF SERVICE AND FACILITIES; DUTIES OF ELECTRIC

DISTRIBUTION COMPANIES),

(5) An EGS that is granted a certificate of public convenience to act as

an alternative default service provider will be considered a public utility within the

meaning of 66 Pa.C.S. § 102 (relating to definitions) A PETITIONER

APPROVED TO ACT AS AN ALTERNATIVE DSP SHALL COMPLY WITH

APPLICABLE PROVISIONS OF THE PUBLIC UTILITY CODE,
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REGULATIONS, AND CONDITIONS IMPOSED IN APPROVING THE

PETITION TO ACT AS AN ALTERNATIVE DSP.

§ 54.184. Default service provider obligations.

(a) A default service provider DSP shall be responsible for the reliable

provision of default service to retail customers who are not receiving generation services

from an alternative EGS within the certificated territory of the EDC that it serves OR

WHOSE ALTERNATIVE EGS HAS FAILED TO DELIVER ELECTRIC ENERGY,

(b) A default service provider DSP shall comply with applicable Commission

regulations and orders THE PUBLIC UTILITY CODE, 66 PA.C.S. § 101, ETSEQ.,

AND § 1.1, ET SEQ. to the extent that the obligations are not modified by this subchapter

OR WAIVED PURSUANT TO § 5.43 (PERTAINING TO WAIVER OF

COMMISSION REGULATIONS),

(c) A default service provider DSP shall continue the universal service AND

ENERGY CONSERVATION program in effect in the EDC's certificated service

territory or implement, subject to Commission approval, similar programs consistent with

the 66 Pa.C.S. $$ 2801-2812 (relating to Electricity Generation Customer Choice and

Competition Act). THE COMMISSION WILL DETERMINE THE ALLOCATION OF

THESE RESPONSIBILITIES BETWEEN AN EDC AND AN ALTERNATIVE DSP

WHEN AN EDC IS RELIEVED OF ITS DSP OBLIGATION.

§ 54.185i Default service implementation plans and terms of service PROGRAMS

AND PERIODS OF SERVICE.

fa) A default service provide? DSP shall file a default service implemerrta#ea

pka PROGRAM with the Commission's Secretary's Bureau no later than 6#eea 12

months prior to the conclusion of the currently effective default service plan PROGRAM

or Commission-approved generation rate cap for that particular EDC service territory,

unless the Commission authorizes another filing date. THEREAFTER, THE DSP
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SHALL FILE ITS PROGRAMS CONSISTENT WITH SCHEDULES IDENTIFIED BY

THE COMMISSION.

(b) Default service implementation plans PROGRAMS must comply with

Commission regulations pertaining to documentary filings AT §1.1, ETSEQ.

(PERTAINING TO RULES OF ADMINISTRATIVE PRACTICE AND PROCEDURE),

except when modified by this subchapter. The defeat service provider DSP shall serve

copies of the default service implementation-plan PROGRAM on the Pennsylvania

Office of Consumer Advocate. Pennsylvania Office of Small Business Advocate, the

Commission's Office of Trial Staff. EGSS REGISTERED IN THE SERVICE

TERRITORY, and the RTO or ISO OTHER ENTITY in whose control area the deGmk

service provider-DSP is operating. COPIES SHALL BE PROVIDED UPON REQUEST

TO OTHER EGSS AND SHALL BE AVAILABLE AT THE DSP'S PUBLIC

INTERNET DOMAIN - _.. - _

(c) A-default service implementation plan shall propose a minimum term of

service of at least twelve months, or multiple twelve month periods, or for a'period

necessary to comply with subsection (fh THE FIRST DEFAULT SERVICE PROGRAM

SHALL BE FOR A PERIOD OF 2 TO 3 YEARS, OR FOR A PERIOD NECESSARY

TO COMPLY WITH § 54.185(D)(4), UNLESS ANOTHER PERIOD IS AUTHORIZED

BY THE COMMISSION. SUBSEQUENT PROGRAM TERMS WILL BE

DETERMINED BY THE COMMISSION.

(d) A default service implementation plan shall propose a fair, transparent and

non-discriminatory competitive procurement process consistent with §54.186 for the

acquisition of sufficient electric generation supply, at prevailing market prices, to meet

the demand of all of the default service provider's retail electric customers for the term of

service. The default service plan shall identify its method of compliance with the

Alternative Energy Portfolio Standards Act (73 P.S. §§ 1617.1 l6i7^Ph A DEFAULT

SERVICE PROGRAM SHALL INCLUDE THE FOLLOWING ELEMENTS:

(1) A PROCUREMENT PLAN IDENTIFYING THE DSP'S

ELECTRIC GENERATION SUPPLY ACQUISITION STRATEGY FOR THE
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PERIOD OF SERVICE. THE PROCUREMENT PLAN SHOULD IDENTIFY

THE MEANS OF SATISFYING THE MINIMUM PORTFOLIO

REQUIREMENTS OF THE ALTERNATIVE ENERGY PORTFOLIO

STANDARDS ACT, 73 P.S. § 1648.1, ETSEQ., FOR THE PERIOD OF

SERVICE.

(2) AN IMPLEMENTATION PLAN IDENTIFYING THE

SCHEDULES AND TECHNICAL REQUIREMENTS OF COMPETITIVE BID

SOLICITATIONS AND SPOT MARKET ENERGY PURCHASES,

CONSISTENT WITH § 54.186.

(3) A RATE DESIGN PLAN RECOVERING ALL REASONABLE

COSTS OF DEFAULT SERVICE, INCLUDING A SCHEDULE OF RATES,

RULES AND CONDITIONS OF DEFAULT SERVICE IN THE FORM OF

PROPOSED REVISIONS TO ITS TARIFF.

(4) DOCUMENTATION THAT THE PROGRAM IS CONSISTENT

WITH THE LEGAL AND TECHNICAL REQUIREMENTS PERTAINING TO

THE GENERATION, SALE AND TRANSMISSION OF ELECTRICITY OF

THE RTO OR OTHER ENTITY IN WHOSE CONTROL AREA THE DSP IS

PROVIDING SERVICE, THE DEFAULT SERVICE PROCUREMENT

PLAN'S PERIOD OF SERVICE SHALL ALIGN WITH THE PLANNING

PERIOD OF THAT RTO OR OTHER ENTITY.

(5) CONTINGENCY PLANS TO ENSURE THE RELIABLE

PROVISION OF DEFAULT SERVICE WHEN A WHOLESALE

----- GENERATION-SUPPLIER-FAILS TO-MEET ITS-CONTRACTUAL

OBLIGATIONS.

(6) COPIES OF AGREEMENTS OR FORMS TO BE USED IN THE

PROCUREMENT OF ELECTRIC GENERATION SUPPLY FOR DEFAULT

SERVICE CUSTOMERS. THIS SHALL INCLUDE ALL DOCUMENTS USED

AS PART OF THE IMPLEMENTATION PLAN, INCLUDING SUPPLIER

MASTER AGREEMENTS, REQUEST FOR PROPOSAL DOCUMENTS,
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CREDIT DOCUMENTS, AND CONFIDENTIALITY AGREEMENTS. WHEN

APPLICABLE, THE DEFAULT SERVICE PROVIDER SHALL USE

STANDARDIZED FORMS AND AGREEMENTS THAT HAVE BEEN

APPROVED BY THE COMMISSION.

(7) A SCHEDULE IDENTIFYING GENERATION CONTRACTS OF

GREATER THAN 2 YEARS IN EFFECT BETWEEN A DSP, WHEN IT IS THE

INCUMBENT EDC, AND RETAIL CUSTOMERS IN THAT SERVICE

TERRITORY. THE SCHEDULE SHOULD IDENTIFY THE LOAD SIZE AND

END DATE OF THE CONTRACTS. THE SCHEDULE SHALL ONLY BE

PROVIDED TO THE COMMISSION AND WILL BE TREATED AS

CONFIDENTIAL.

(o) The Commission may. FOLLOWING NOTICE AND OPPORTUNITY TO

BE HEARD, direct that some or all default service providers DSPS file joint default

service implementation plans PROGRAMS that propose a competitive procurement

process to procure TO ACQUIRE electric generation supply for all of their default

service customers. In the absence of such a directive, some or all default sendee

providers DSPS may jointly file default service plans PROGRAMS that propose a

competitive procurement process to procure OR COORDINATE THE SCHEDULING

OF COMPETITIVE BID SOLICITATIONS TO ACQUIRE electric generation for all of

their default service customers. A multi-service territory competitive procurement

pmeess PROCUREMENT AND IMPLEMENTATION PLAN must comply with §

54.186.

(f) A default service provider shall document that its proposal is consistent

with the legal and technical requirements pertaining to the generation, sale and

transmission of electricity of the RTO or ISO in whose control area it is providing

service. The default service plan's term of service and generation supply acquisition

processes shall align with the planning period of that RTO or ISO.

CsY The default service implementation plan must include a schedule of rates,

rules and conditions of default service in the form of proposed revisions to its tariff.-T-he
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default service provider may use the already effective retail customer classes in the

EDC's service territory, or may propose a reclassification of retail customers.

(b) The default service implementation plan must identify the costs; consistent

with §54.187, that will be recovered through a schedule of rates for the provision of

default service.

(i) The default service implementation plan must include reasonable credit

requirements, or other reasonable assurances of any supplier of electric generation

services' ability to perform, as approved by the Commission^

(')) The default service implementation plan must identify the load size and-ead

date of all existing long-term generation contracts that are in effect between the EDC and

a retail customer within its service territory.

(10 The default service implementation plan should include copies of any

proposed confidentiality agreements for the protection of proprietary information of the

default service provider and generation suppliers. The Commission will approve

reasonable confidentiality agreements, including expiration provisions, that will be

binding on the default service provider, generation suppliers and any third party involved

in the administration, review or monitoring of a default service supply procurement

process.

ffl- The default service provider shall include in its implementation plan a

replacement procurement process to ensure the reliable provision of default service in the

event a supplier fails to deliver electric generation supply it has agreed to provide

pursuant to the terms of a Commission approved competitive procurement proeessv

(m) The Commission may issue orders further specifying the form and content

of default service implementation plans when necessary to enforce or carry out the

provisions of 66 Pa. C.S. §§2801 2812 (relating to Electricity Generation Customer

Choice and Competition Acf). and other applicable lawr

(F) DSPS SHALL INCLUDE REQUESTS FOR WAIVERS FROM THE

PROVISIONS OF THIS SUBCHAPTER IN THEIR DEFAULT SERVICE PROGRAM

FILINGS. FOR DSPS WITH LESS THAN 50,000 RETAIL CUSTOMERS, THE
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COMMISSION WILL GRANT WAIVERS TO THE EXTENT NECESSARY TO

REDUCE THE REGULATORY, FINANCIAL OR TECHNICAL BURDEN ON THE

DSP OR TO THE EXTENT OTHERWISE IN THE PUBLIC INTEREST.

§ 54.186. Default service s * W ? procurement AND IMPLEMENTATION PLANS.

(a) A default service provider shall procure the electricity needed to provide

default service only through a competitive procurement process or replacement

procurement process approved by the Commission, with the following exceptieasr

(1) Hourly priced service provided pursuant to S 54.187(e).

(21 Supply procured through RTO or ISO administered energy markets——

consistent with subsection (s). 51.187(0 or 54.188(e) (relating te

Commission reviewof default ser^i^e.implementation-plan^A DSP SHALL

ACQUIRE ELECTRIC GENERATION SUPPLY AT PREVAILING MARKET

PRICES FOR DEFAULT SERVICE CUSTOMERS IN A MANNER CONSISTENT

WITH PROCUREMENT AND IMPLEMENTATION PLANS APPROVED BY THE

COMMISSION.

(b) A default service provider's DSP'S competitive procurement process

PROCUREMENT PLAN shall adhere to the following standards:

(1) A default service provider's supplier affiliate may participate in any

competitive procurement process. The default service provider shall propose and

implement protocols to ensure that its supplier affiliate does not receive an

advantage in either the solicitation and evaluation of competitive bids, or any

other aspect of the competitive procurement process. The process shall

comply with the codes of conduct promulgated by the Commission at §54.122

(relating to code of conduct).

(2) A default service provider's proposed competitive procurement proces;

shall includes

(i) A bidding schedule?
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(ii) A definition and description of the power supply products on

which potential suppliers shall bkk ,

Cm) Bid price formats;

(iv) The time period during which the power will need to be

supplied for each power supply product:

(v) Bid submission instructions and format.

(vp Bid evaluation criteria.

(vii) Relevant load data, including the following:

(A) Aggregated customer hourly usage data for all retail

customers?

(B) Number of retail customers?

(C) Capacity peak load contribution figures by rate schedule-

CD) Historical monthly retention figures by rate scheduler

(E) Estimated loss factors by rate scheduler

(T) Customer size distribution by rate schedule.

(1) THE PROCUREMENT PLAN MUST BE DESIGNED TO

ACQUIRE ELECTRIC GENERATION SUPPLY AT PREVAILING MARKET

PRICES TO MEET THE DSP'S ANTICIPATED DEFAULT SERVICE

OBLIGATION AT REASONABLE COSTS.

(2) DSPS WITH LOADS OF 50 MW OR LESS SHALL EVALUATE

THE COST AND BENEFITS OF JOINING WITH OTHER DSPS OR

AFFILIATES IN CONTRACTING FOR ELECTRIC SUPPLY.

^--(3)-—PROCUREMENT PLANS MAYTNCLUDE^SOLICITATIONS

AND CONTRACTS WHOSE DURATION EXTENDS BEYOND THE

PROGRAM PERIOD.

(4) ELECTRIC GENERATION SUPPLY SHALL BE ACQUIRED BY

COMPETITIVE BID SOLICITATION PROCESSES, SPOT MARKET

ENERGY PURCHASES, OR A COMBINATION OF BOTH.
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(5) THE DSP'S SUPPLIER AFFILIATE MAY PARTICIPATE IN A

COMPETITIVE BID SOLICITATION PROCESS USED AS PART OF THE

PROCUREMENT PLAN SUBJECT TO THE FOLLOWING CONDITIONS:

(I) THE DSP SHALL PROPOSE AND IMPLEMENT

PROTOCOLS TO ENSURE THAT ITS SUPPLIER AFFILIATE DOES

NOT RECEIVE AN ADVANTAGE IN THE SOLICITATION AND

EVALUATION OF COMPETITIVE BIDS, OR OTHER ASPECT OF

THE IMPLEMENTATION PLAN.

(II) THE COMPETITIVE BID SOLICITATION PROCESS SHALL

COMPLY WITH THE CODES OF CONDUCT PROMULGATED BY

THE COMMISSION AT § 54.122 (RELATING TO CODE OF

CONDUCT).

-(cV-"-A=defeul^ser\i^

implement the competitive procurement process. A DSP'S IMPLEMENTATION

PLAN SHALL ADHERE TO THE FOLLOWING STANDARDS:

(1) • A COMPETITIVE BID SOLICITATION PROCESS USED AS PART

OF THE DEFAULT SERVICE IMPLEMENTATION PLAN SHALL PROVIDE,

TO THE EXTENT APPLICABLE AND AT THE APPROPRIATE TIME, THE

FOLLOWING INFORMATION TO SUPPLIERS:

(I) A BIDDING SCHEDULE.

(II) A DEFINITION AND DESCRIPTION OF THE POWER

SUPPLY PRODUCTS ON WHICH POTENTIAL SUPPLIERS

SHALL BID.

(III) BID PRICE FORMATS.

(IV) A TIME PERIOD DURING WHICH THE POWER WILL

NEED TO BE SUPPLIED FOR EACH POWER SUPPLY

PRODUCT.

(V) BID SUBMISSION INSTRUCTIONS AND FORMAT.

(VI) PRICE-DETERMINATIVE BID EVALUATION CRITERIA.
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(VII) CURRENT LOAD DATA FOR RATE SCHEDULES OR

MAXIMUM REGISTERED PEAK LOAD GROUPINGS,

INCLUDING THE FOLLOWING:

(A) HOURLY USAGE DATA.

(B) NUMBER OF RETAIL CUSTOMERS.

(C) CAPACITY PEAK LOAD CONTRIBUTION FIGURES.

(D) HISTORICAL MONTHLY RETENTION FIGURES.

(E) ESTIMATED LOSS FACTORS.

(F) CUSTOMER SIZE DISTRIBUTION.

(2) THE DEFAULT SERVICE IMPLEMENTATION PLAN SHALL

INCLUDE FAIR AND NON-DISCRIMINATORY BIDDER QUALIFICATION

REQUIREMENTS, INCLUDING FINANCIAL AND OPERATIONAL

QUALIFICATIONS, OR OTHER REASONABLE ASSURANCES OF A

SUPPLIER OF ELECTRIC GENERATION SERVICES'ABILITY TO

PERFORM.

(3) A COMPETITIVE BID SOLICITATION PROCESS USED AS

PART OF THE IMPLEMENTATION PLAN SHALL BE SUBJECT TO

MONITORING BY THE COMMISSION OR AN INDEPENDENT THIRD

PARTY EVALUATOR SELECTED BY THE DSP IN CONSULTATION WITH

THE COMMISSION. A THIRD PARTY EVALUATOR SHALL OPERATE AT

THE DIRECTION OF THE COMMISSION. COMMISSION STAFF AND A

THIRD PARTY EVALUATOR INVOLVED IN MONITORING THE

PROCUREMENT PROCES S SHALL HAVE FULL ACCES S TO ALL

INFORMATION PERTAINING TO THE COMPETITIVE PROCUREMENT

PROCESS, EITHER REMOTELY OR WHERE THE PROCESS IS

ADMINISTERED. A THIRD PARTY EVALUATOR RETAINED FOR

PURPOSES OF MONITORING THE COMPETITIVE PROCUREMENT

PROCESS SHALL BE SUBJECT TO CONFIDENTIALITY AGREEMENTS

IDENTIFIED IN § 54.185(D)(6).
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(4) THE DSP OR THIRD PARTY EVALUATOR SHALL REVIEW

AND SELECT WINNING BIDS PROCURED THROUGH A COMPETITIVE

BID SOLICITATION PROCESS IN A NON-DISCRIMINATORY MANNER

BASED ON THE PRICE DETERMINATIVE BID EVALUATION CRITERIA

SET FORTH CONSISTENT WITH SUBSECTION (C)(1)(VI).

(5) THE BIDS SUBMITTED BY A SUPPLIER IN RESPONSE TO A

COMPETITIVE BID SOLICITATION PROCESS SHALL BE TREATED AS

CONFIDENTIAL PURSUANT TO THE CONFIDENTIALITY AGREEMENT

APPROVED BY THE COMMISSION PURSUANT TO §54.185(D)(6). THE

DSP, THE COMMISSION, AND A THIRD PARTY INVOLVED IN THE

ADMINISTRATION, REVIEW OR MONITORING OF THE BID

SOLICITATION PROCESS SHALL BE SUBJECT TO THIS

(d) The competitive procurement process may be subject to direct oversight by

the Commission or an independent third party. Any third party shall report to the

Commission. Commission staff and any third party involved in oversight of the

procurement process shall have full access to all information pertaining to the

competitive procurement process, and may monitor the process either remotely or where

the process is administered. Any third party retained for purposes of monitoring the

competitive procurement process shall be subject to confidentiality agreements identified

in $54.1850^THE DSP MAY PETITION FOR MODIFICATIONS TO THE

APPROVED PROCUREMENT AND IMPLEMENTATION PLANS WHEN

MATERIAL CHANGES IN WHOLESALE ENERGY MARKETS OCCUR TO

ENSURE THE ACQUISITION OF SUFFICIENT SUPPLY AT PREVAILING

MARKET PRICES. THE DSP SHALL MONITOR CHANGES IN WHOLESALE

ENERGY MARKETS TO ENSURE THAT ITS PROCUREMENT PLAN CONTINUES

TO REFLECT THE INCURRENCE OF REASONABLE COSTS, CONSISTENT WITH

66 PA.C.S. § 2807(E)(3) (RELATING TO THE DUTIES OF ELECTRIC

DISTRIBUTION COMPANIES).
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(e) The default service provider shall evaluate and select winning bids in a

non-discriminatory manner based on bid evaluation criteria set forth consistent with

subsection (b)(2)(vi).

(f) The Commission will review the acquisition of generation supply and

verify compliance with the approved competitive procurement process as follows7

(1) The Commission's review will occur within a time period as specified

in the approved competitive procurement process.

(2) The review period may not be less than 3 business days.

(3) The Commission's verification of compliance with an approved

competitive procurement process will constitute its certification of the

default service provider's compliance with the approved default service

implementation planr

(g) If the implementation of a competitive procurement process under this

section does not result in sufficient electric supply to meet the default service provider's

full load requirements, the default service provider shall repeat the competitive

procurement process. The default service provider may petition for necessary changes to

the previously approved competitive procurement process to ensure the acquisition of

sufficient supply. When necessary to procure electric generation supply before the

completion of another competitive procurement process, a default service provider shall

acquire supply at prevailing market prices and shall fully recover reasonable costs

associated with this activity. In this circumstance, the prevailing market price shall be the

price of electricity in the RTQ or ISO's administered energy markets in whose control

area that service is being provided. The default service provider shall follow acquisition

strategies that reflect the incurrence of reasonable costs, consistent with 66 Pa. C.S.

§2807(e)(3) (relating to the duties of electric distribution companies), when selecting

from the various options available in these energy markets.

(h) The bids submitted by a supplier under the competitive procurement

process shall be treated as confidential through the expiration date identified in-tke

confidentiality agreement approved by Commission pursuant to -§54.185(10. The default
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service provider, the Commission, and any third party involved in the administration,

review or monitoring of the procurement process, shall be subject to this confidentiality

provision:

§ 54.187. Default service fates RATE DESIGN and the recovery of reasonable costs.

(a) The costs incurred for providing default service shall be recovered through

the following mechanisms or charges:

(1) The generation supply charge is a nonreconcilable charge that includes

all reasonable costs associated with the acquisition of generation supply, exclusive

of the costs of generation supply recovered through paragraph (3). to meet default

service demand. The associated costs with this charge include:

— --—^-ffVRie prevailing market price of energy.

(ii) The prevailing market price of RTO or ISO capacity or any-

similar obligation.

(iii) FERC approved ancillary services and transmission charges,

(iv) Required RTO or ISO charges.

(V) Applicable taxes,

(vi) Other reasonable, identifiable generation supply acquisition

(2) The customer charge is a nonreconcilable, fixed charge, set on a per

customer class basis, that includes all identifiable, reasonable-costs associated

with providing default service to an average member of that class, exclusive of

generation supply costs and costs recovered through paragraph (3). The associated

costs with this charge include:

(i) Default service related costs for customer billing, collections,

customer service, meter reading, and uncollectible debt.

(ii) A reasonable return or risk component for the default servic-e-

provider.
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(in) Applicable taxesr

(iv) Other reasonable and identifiable administrative or regulatory

expenses.

(-3) A default service provider shall use an automatic energy adjustment

ekuse, consistent with 66 Pa.C.S. § 1307 (relating to sliding scale of rates;

adjustments) to recover reasonable costs incurred through compliance with the

Alternative Energy Portfolio Standards Act (73 P.S. S§1648.1 164 S.I).

(4) The costs recovered through the preceding charges and mechanisms

may not be recovered by an EDC acting as a default service provider through its

Commission approved distribution rates^THE COSTS INCURRED FOR

PROVIDING DEFAULT SERVICE SHALL BE RECOVERED THROUGH A

DEFAULT SERVICE RATE SCHEDULE. THE RATE SCHEDULE SHALL BE

DESIGNED TO RECOVER FULLY ALL REASONABLE COSTS INCURRED BY

THE DSP DURING THE PERIOD DEFAULT SERVICE IS PROVIDED TO

CUSTOMERS, BASED ON THE AVERAGE COST TO ACQUIRE SUPPLY FOR

EACH CUSTOMER CLASS.

(b) A default service plan must include a fixed rate option for all residential

customers. EXCEPT FOR RATES AVAILABLE CONSISTENT WITH 54.187(F), A

DEFAULT SERVICE CUSTOMER SHALL BE OFFERED A SINGLE RATE

OPTION, WHICH SHALL BE IDENTIFIED AS THE PTC AND DISPLAYED AS A

SEPARATE LINE ITEM ON A CUSTOMER'S MONTHLY BILL.

(c) A default service implementation plan must include a fixed rate option for

nonresidential default service customers whose load test indicates a registered peak

demand of 500 or less kilowatts, THE RATES CHARGED FOR DEFAULT SERVICE

MAY NOT DECLINE WITH THE INCREASE IN KILOWATT HOURS OF

ELECTRICITY USED BY A DEFAULT SERVICE CUSTOMER IN A BILLING

PERIOD.

(d) The default service provider shall include an hourly rate in its

implementation plan for all default service customers whose load test indicates a
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registered peak demand of greater than 500 kilowatts. The default service provider may

propose a fixed rate for these customers in its default service implementation pWk THE

PTC SHALL BE DESIGNED TO RECOVER ALL DEFAULT SERVICE COSTS,

INCLUDING GENERATION, TRANSMISSION, AND OTHER DEFAULT SERVICE

COST ELEMENTS, INCURRED IN SERVING THE AVERAGE MEMBER OF A

CUSTOMER CLASS. AN EDC'S DEFAULT SERVICE COSTS MAY NOT BE

RECOVERED THROUGH THE DISTRIBUTION RATE. COSTS CURRENTLY

RECOVERED THROUGH THE DISTRIBUTION RATE, WHICH ARE

REALLOCATED TO THE DEFAULT SERVICE RATE, MAY NOT BE

RECOVERED THROUGH THE DISTRIBUTION RATE, THE DISTRIBUTION

RATE MUST BE REDUCED TO REFLECT COSTS REALLOCATED TO THE

DEFAULT SERVICE RATE.

(e) The rate for hourly priced service shall i n c l u d e : —

(!) The RTO's or ISO's LMP or the equivalent pricing mechanism.

(2) The prevailing market price of RTO or ISO capacity or any similar

obligation

(3 V FERC approved ancillary services and transmission charges.

(A) Required RTO or ISO charges.

(5) Applicable taxes.

(6) Other FERC approved or reasonable, identifiable RTO or ISO charges

and costs directly related to the hourly priced sendee?

(7) Other reasonable and identifiable administrative or regulatory

expenses.

A DSP SHALL USE AN AUTOMATIC ENERGY ADJUSTMENT CLAUSE,

CONSISTENT WITH 66 PA.C.S. § 1307 (PERTAINING TO SLIDING SCALES

OF RATES; ADJUSTMENTS) AND 52 PA. CODE § 75.1, ETSEQ.

(PERTAINING TO ALTERNATIVE ENERGY PORTFOLIO STANDARDS),

TO RECOVER ALL REASONABLE COSTS INCURRED THROUGH

COMPLIANCE WITH THE ALTERNATIVE ENERGY PORTFOLIO
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STANDARDS ACT, 73 P.S. § 1648.1, ETSEQ. THE USE OF AN AUTOMATIC

ADJUSMENTT CLAUSE SHALL BE SUBJECT,TO AUDIT AND ANNUAL

REVIEW, CONSISTENT WITH 66 PA.C.S. §§ 1307(D) AND (E)

(PERTAINING TO FUEL COST ADJUSTMENT AUDITS; AUTOMATIC

ADJUSTMENT REPORTS AND PROCEEDINGS).

(f) The default service implementation plan must include rates that correspond

to demand side response and demand side management programs available to retail

customers in that EDC service territory; A DSP MAY USE AN AUTOMATIC ENERGY

ADJUSTMENT CLAUSE TO RECOVER REASONABLE NON-ALTERNATIVE

ENERGY DEFAULT SERVICE COSTS. THE USE OF AN AUTOMATIC

ADJUSTMENT CLAUSE SHALL BE SUBJECT TO AUDIT AND ANNUAL

REVIEW, CONSISTENT WITH 66 PA.C.S. §§ 1307(D) AND (E) (PERTAINING TO

FUEL COST ADJUSTMENT AUDITS; AUTOMATIC ADJUSTMENT REPORTS

AND PROCEEDINGS). A DSP MAY COLLECT INTEREST FROM RETAIL

CUSTOMERS ON THE RECOVERIES OF UNDER COLLECTION OF DEFAULT

SERVICE COSTS AT THE LEGAL RATE OF INTEREST. REFUNDS TO

CUSTOMERS FOR OVER RECOVERIES SHALL BE MADE WITH INTEREST, AT

THE LEGAL RATE OF INTEREST PLUS TWO PERCENT.

(g) The default service implementation plan may include mechanisms that

allow default service providers to adjust their prices during the term of service to recover

reasonable, incremental costs of significant changes in the number of default service

customers or reasonable, incremental costs of other events that would materially

prejudice the reliable provision of default service and the full recovery of reasonable

costs. THE DEFAULT SERVICE RATE SCHEDULE SHALL INCLUDE RATES

THAT CORRESPOND TO DEMAND SIDE RESPONSE AND DEMAND SIDE

MANAGEMENT PROGRAMS, AS DEFINED AT 73 P.S. § 1648.2 (PERTAINING TO

DEFINITIONS), WHEN THE COMMISSION MANDATES THESE RATES

PURSUANT TO ITS AUTHORITY UNDER 66 PA.C.S. § 101, ETSEQ.
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(h) The default service provider's projected and actual incurred costs for

providing service may not be subject to Commission review and reconciliation except in

extraordinary circumstances, or as provided in subsection (a)(3V DEFAULT SERVICE

RATES SHALL BE ADJUSTED ON A QUARTERLY BASIS, OR MORE '

FREQUENTLY, FOR ALL CUSTOMER CLASSES WITH A MAXIMUM

REGISTERED PEAK LOAD UP TO 25 KW, IN ORDER TO ENSURE THE

RECOVERY OF COSTS REASONABLY INCURRED IN ACQUIRING

ELECTRICITY AT PREVAILING MARKET PRICES AND TO REFLECT THE

SEASONAL COST OF ELECTRICITY. DSPS MAY PROPOSE ALTERNATIVE

DIVISIONS OF CUSTOMERS BY MAXIMUM REGISTERED PEAK LOAD TO

PRESERVE EXISTING CUSTOMER CLASSES.

(D When a generation supplier fails to deliver generation supply to a default

service provider the default service provider shall be responsible for acquiring

replacement generation supply consistent with its Commission approved replacement

procurement process. When necessary to procure electric generation supply before-the

completion of the replacement procurement process, a default service provider shall

acquire supply at prevailing market prices and shall fully recover all reasonable costs

associated with this activity. In this circumstance, the prevailing market price will be the

price of electricity in the RTO or ISO's administered energy markets in whose control

area the default service is being provided. The default service provider shall fotiew

acquisition strategies that reflect the incurrence of reasonable costs, consistent with 66

Pa. C.S. §2807(e¥3) (relating to duties of electric distribution companies! when

selecting from the various options available in these energy markets.

DEFAULT SERVICE RATES SHALL BE ADJUSTED ON A QUARTERLY BASIS,

OR MORE FREQUENTLY, FOR ALL CUSTOMER CLASSES WITH A MAXIMUM

REGISTERED PEAK LOAD OF 25 KW TO 500 KW, IN ORDER TO ENSURE THE

RECOVERY OF COSTS REASONABLY INCURRED IN ACQUIRING

ELECTRICITY AT PREVAILING MARKET PRICES AND TO REFLECT THE

SEASONAL COST OF ELECTRICITY. DSPS MAY PROPOSE ALTERNATIVE
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DIVISIONS OF CUSTOMERS BY MAXIMUM REGISTERED PEAK LOAD TO

PRESERVE EXISTING CUSTOMER CLASSES. ,

(J) DEFAULT SERVICE RATES SHALL BE ADJUSTED ON A

MONTHLY BASIS, OR MORE FREQUENTLY, FOR ALL CUSTOMER CLASSES

WITH A REGISTERED PEAK LOAD OF EQUAL TO OR GREATER THAN 500 KW

IN ORDER TO ENSURE THE RECOVERY OF COSTS REASONABLY INCURRED

IN ACQUIRING ELECTRICITY AT PREVAILING MARKET PRICES AND TO

REFLECT THE SEASONAL COST OF ELECTRICITY. DSPS MAY PROPOSE

ALTERNATIVE DIVISIONS OF CUSTOMERS BY REGISTERED PEAK LOAD TO

PRESERVE EXISTING CUSTOMER CLASSES.

(K) WHEN A SUPPLIER FAILS TO DELIVER ELECTRIC GENERATION

SUPPLY TO A DSP, THE DSP SHALL BE RESPONSIBLE FOR ACQUIRING

REPLACEMENT ELECTRIC GENERATION SUPPLY CONSISTENT WITH ITS

COMMISSION APPROVED CONTINGENCY PLAN. WHEN NECESSARY TO

PROCURE ELECTRIC GENERATION SUPPLY BEFORE THE IMPLEMENTATION

OF A CONTINGENCY PLAN, A DSP SHALL ACQUIRE SUPPLY AT PREVAILING

MARKET PRICES AND SHALL FULLY RECOVER ALL REASONABLE COSTS

ASSOCIATED WITH THIS ACTIVITY THAT ARE NOT OTHERWISE

RECOVERED THROUGH ITS CONTRACT TERMS WITH THE DEFAULT

SUPPLIER. THE DSP SHALL FOLLOW ACQUISITION STRATEGIES THAT

REFLECT THE INCURRENCE OF REASONABLE^ COSTS, CONSISTENT WITH 66

PA.C.S. § 2807(E)(3) (RELATING TO DUTIES OF ELECTRIC DISTRIBUTION

COMPANIES^ WHEN SELECTING FROM THE VARIOUS OPTIONS AVAILABLE

IN THESE ENERGY MARKETS.
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S 54.188. Commission review of default service implementation plans PROGRAMS

AND RATES.

(a) A default service implementation plan PROGRAM sWi WILL initially be

referred to the Office of Administrative Law Judge for further proceedings as may be

required. '

(b) The Commission will issue an order within € 7 months of a plants

PROGRAM'S filing with the Commission on whether the default service implementation

pten PROGRAM demonstrates compliance with this subchapter and the provisions of 66

Pa.C.S. 99 2801-2812 (relating to the Electricity Generation Customer Choice and

Competition Act). The Commission may order modification of the terms of the proposed

plan to ensure that a default service plan is compliant.

(c) The Commission will evaluate the default service implementation plan to

ensure that itm

process for all potential suppliers provided under $54.186 (relating to default service

supply procurement). UPON ENTRY OF THE COMMISSION'S FINAL ORDER, A

DSP SHALL ACQUIRE GENERATION SUPPLY FOR THE PERIOD OF SERVICE

IN A MANNER CONSISTENT WITH THE TERMS OF THE APPROVED

PROCUREMENT AND IMPLEMENTATION PLANS AND CONSISTENT WITH

THE STANDARDS IDENTIFIED AT § 54.186 (RELATING TO DEFAULT SERVICE

PROCUREMENT AND IMPLEMENTATION PLANS).

(d) Upon entry of the Commission's final order, the default service provider

shall acquire generation supply for the term of service in a manner consistent with the

terms of the approved competitive procurement process provided under §51.186. and

report the bids submitted by EGSs in writing to the CommissJear UPON RECEIVING

WRITTEN NOTICE, THE COMMISSION WILL HAVE 1 BUSINESS DAY, TO

APPROVE OR DISAPPROVE THE RESULTS OF A COMPETITIVE BID

SOLICITATION PROCESS USED BY A DSP AS PART OF ITS PROCUREMENT

PLAN. WHEN THE COMMISSION DOES NOT ACT WITHIN 1 BUSINESS DAY

THE RESULTS OF THE PROCESS WILL BE DEEMED APPROVED. THE
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COMMISSION WILL NOT CERTIFY OR OTHERWISE APPROVE OR

DISAPPROVE A DSP'S SPOT MARKET ENERGY PURCHASES MADE

PURSUANT TO A COMMISSION-APPROVED PROCUREMENT PLAN. THE

COMMISSION WILL MONITOR THE DSP'S ADHERENCE TO THE TERMS OF

THE APPROVED DEFAULT SERVICE PROGRAM AND 66 PA.C.S. §§ 2801-2812

(RELATING TO THE ELECTRICITY GENERATION CUSTOMER CHOICE AND

COMPETITION ACT). THE COMMISSION MAY, IN ITS DISCRETION, INITIATE

AN INVESTIGATION REGARDING IMPLEMENTATION OF THE DSP'S

DEFAULT SERVICE PROGRAM AND, AT THE CONCLUSION OF THE

INVESTIGATION, ORDER REMEDIES AS MAY BE LAWFUL AND

APPROPRIATE. THE COMMISSION WILL NOT DENY THE DSP THE

RECOVERY OF ITS REASONABLE COSTS FOR PURCHASES MADE PURSUANT

TO AN APPROVED COMPETITIVE PROCUREMENT PROCESS UNLESS THE

DSP CONCEALED OR MISLED THE COMMISSION REGARDING ITS

ADHERENCE TO THE PROGRAM, OR OTHERWISE VIOLATED THE

PROVISIONS OF THIS SUBCHAPTER OR 66 PA.C.S. §§ 101, ET SEQ.

(e) The Commission will certify the results of a competitive procurement

process in their entirety or-reject them due to noncompliance with the approved

procurement process. If the Commission rejects the results due to noncompliance, the

default service provider shall repeat the approved competitive procurement process.

When necessary to procure electric generation supply before the completion of the

subsequent competitive procurement process, a default service provider shall acquire

supply at prevailing market prices and shall fully recover all reasonable costs associated

with this activity. In this circumstance, the prevailing market price will be the price of

electricity in the RTO or ISO's administered energy markets in whose control area that

service is being provided. The default service provider shall follow acquisition strategies

that reflect the incurrence of reasonable costs, consistent with 66 Pa. C.S. $2807(e)(34

(relating to duties of electric distribution companies), when selecting from the various

options available in these energy marketer A DSP SHALL ADHERE TO THE
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FOLLOWING PROCEDURES IN OBTAINING APPROVAL OF DEFAULT

SERVICE RATES AND PROVIDING NOTICE TO DEFAULT SERVICE

CUSTOMERS:

• (1) A DSP SHALL PROVIDE ALL CUSTOMERS NOTICE OF THE

FILING OF A DEFAULT SERVICE PROGRAM IN A SIMILAR MANNER AS

FOUND AT 52 PA. CODE § 53.68 (RELATING TO NOTICE

REQUIREMENTS).

(2) A DSP SHALL PROVIDE ALL CUSTOMERS NOTICE OF THE

INITIAL DEFAULT SERVICE RATES AND TERMS AND CONDITIONS OF

SERVICE 60 DAYS BEFORE THEIR EFFECTIVE DATE, OR 3 0 DAYS

AFTER BIDDING HAS CONCLUDED, WHICHEVER IS SOONER, UNLESS

ANOTHER TIME PERIOD IS APPROVED BY THE COMMISSION. THE

IDENTIFIED IN § 54.185(B) (PERTAINING TO DEFAULT SERVICE

PROGRAMS) CONTAINING AN EXPLANATION OF THE METHODOLOGY

USED TO CALCULATE THE PRICE FOR ELECTRIC SERVICE.

(3) AFTER THE INITIAL STEPS OF A DEFAULT SERVICE

PROCUREMENT AND IMPLEMENTATION PLAN ARE COMPLETED, THE

DSP SHALL FILE WITH THE COMMISSION TARIFF SUPPLEMENTS

DESIGNED TO REFLECT, FOR EACH CUSTOMER CLASS, THE RATES TO

BE CHARGED FOR DEFAULT SERVICE. THE TARIFF SUPPLEMENTS

SHALL BE ACCOMPANIED BY SUPPORTING DOCUMENTATION

ADEQUATE TO DEMONSTRATE ADHERENCE TO THE PROCUREMENT

PLAN APPROVED BY THE COMMISSION, THE PROCUREMENT PLAN

RESULTS AND THE TRANSLATION OF THOSE RESULTS INTO

CUSTOMER RATES.

(4) A CUSTOMER OR PARTY IDENTIFIED IN § 54.185(B) MAY

FILE EXCEPTIONS TO THE INITIAL DEFAULT SERVICE TARIFFS

WITHIN 20 DAYS OF THE DATE THE TARIFFS ARE FILED WITH THE

666193 30



COMMISSION. THE EXCEPTIONS SHALL BE LIMITED TO WHETHER

THE DSP PROPERLY IMPLEMENTED THE PROCUREMENT PLAN

APPROVED BY THE COMMISSION AND ACCURATELY CALCULATED

THE RATES. THE COMMISSION WILL RESOLVE FILED EXCEPTIONS

BY ORDER. THE COMMISSION MAY ALLOW THE DEFAULT RATES TO

BECOME EFFECTIVE PENDING THE RESOLUTION OF THOSE

EXCEPTIONS.

(f) Upon completion of the competitive procurement process, the defend

service provider shall provide written notice to default'service customers and the named

parties identified in §51.l85(b) (relating to default service implementation plans and

terms of service) of the Commission •certified default service prices and terms and

conditions of service no later than 60 days before their effective date, unless another time

period is approved by the Commission. The default service provider shall also provide

written notice to the named parties identified in §54.185(b) containing an explanation of

the methodology used to calculate the price for electric servieer A DSP SHALL SUBMIT

TARIFF SUPPLEMENTS ON A QUARTERLY OR MORE FREQUENT BASIS,

CONSISTENT WITH § 54.187 (H) AND (I) (PERTAINING TO DEFAULT SERVICE

RATE DESIGN AND RECOVERY OF REASONABLE COSTS), TO REVISE

DEFAULT SERVICE RATES TO ENSURE THE RECOVERY OF COSTS

REASONABLY INCURRED IN ACQUIRING ELECTRICITY AT PREVAILING

MARKET PRICES. THE DSP SHALL PROVIDE WRITTEN NOTICE TO THE

NAMED PARTIES IDENTIFIED IN § 54.185(B) OF THE PROPOSED RATES AT

THE TIME OF THE TARIFF FILINGS. THE TARIFF SUPPLEMENTS SHALL BE

POSTED TO THE DSP'S PUBLIC INTERNET DOMAIN AT THE TIME THEY ARE

FILED WITH THE COMMISSION. A CUSTOMER OR THE PARTIES IDENTIFIED

IN § 54.185(B) MAY FILE EXCEPTIONS TO THE DEFAULT SERVICE TARIFFS

WITHIN 20 DAYS OF THE DATE THE TARIFFS ARE FILED WITH THE

COMMISSION. THE EXCEPTIONS SHALL BE LIMITED TO WHETHER THE DSP

HAS PROPERLY IMPLEMENTED THE PROCUREMENT PLAN APPROVED BY
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THE COMMISSION AND ACCURATELY CALCULATED THE RATES. THE DSP

SHALL POST THE REVISED PTC FOR EACH CUSTOMER CLASS WITHIN 1

BUSINESS DAY OF ITS EFFECTIVE DATE TO ITS PUBLIC INTERNET DOMAIN

TO ENABLE CUSTOMERS TO MAKE AN INFORMED DECISION ABOUT

ELECTRIC GENERATION SUPPLY OPTIONS.

fe) A default service provider may petition for a waiver of any part of this

subchapter, in a manner consistent with §5.43 (relating to petitions for issuance?

amendment or waiver of regulations). The Commission may grant waivers of these

subchapter to ensure the reliable provision of default service and to enforce and carry out

the provisions of 66 Pa. C.S. SS2801 2812 and other applicable laws.

§54.189. Default service customers.

•-fa)" ~ AttheconcIusion'ofanEDC'sCommissmn approved^

retail customers who are not receiving generation service from an EGS shall be assigned

to the Commission-approved default service implementation plan DSP IN THAT

SERVICE TERRITORY,

(b) A default service provider DSP shall accept applications for default service

from new retail customers WHEN THE CUSTOMERS COMPLY WITH

COMMISSION REGULATIONS PERTAINING TO APPLICATIONS FOR SERVICE,

INCLUDING THOSE AT § 56.1, ETSEQ. (PERTAINING TO STANDARDS AND

BILLING PRACTICES FOR RESIDENTIAL CUSTOMERS) and retail customers who

switch from an EGS, if the customers comply with all Commission regulations pertaining

to applications for service SHALL ACCEPT ALL RETAIL CUSTOMERS ASSIGNED

TO ITS DEFAULT SERVICE WHO SWITCH FROM AN EGS,

(c) A default service provider DSP shall treat a customer who leaves an EGS

and applies for default service- as it would a new applicant for default service.

(d) A default service customer may choose to receive its generation service

from an EGS at any time, if the customer complies with all Commission regulations
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pertaining to changing generation service providers AT § 57.1, ETSEQ. (PERTAINING

TO ELECTRIC SERVICE), .

(e> A default service provider DSP may not charge a fee to a retail customer

that changes FOR CHANGING its generation service provider in a manner consistent

with Commission regulations.
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CHAPTER 57. ELECTRIC SERVICE

Subchapter M: STANDARDS FOR CHANGING A CUSTOMER'S

ELECTRICITY GENERATION SUPPLIER

* * * * *

S 57.178. [Provider of Last Resort! Default service provider.

This subchapter does not apply when the customer's service is discontinued by the

EGS and subsequently provided by the [provider of last resort] default service provider

because no other EGS is willing to provide service to the customer.

. , — — , r*.— ̂ — " 4 - - ' _ - — ° — 1 . - , - . ' ^ ----.-'- -— * * . f * _'L . - . " V . . . . . — ̂ - f _ t ...» . .%
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF PENNSYLVANIA

HARRISBURG, PENNSYLVANIA

W"NDcLHAmMA°LlAND May 2 4 , 2007

The Honorable John R. McGinley, Jr.
Chairman
Independent Regulatory Review Commission
14th Floor, Harristown II
333 Market Street
Harrisburg, PA 17101

Re: L-00040169/57-237
Final Rulemaking
Electric Distribution Companies' Obligation to
Serve Retail Customers at the
Conclusion of the Transition Period
52 Pa. Code Chapter 54

Dear Chairman McGinley:

Enclosed please find one (1) copy of the regulatory documents
concerning the above-captioned rulemaking. ,Under Section 745.5(a) of the
Regulatory Review Act, the Act of June 30, 1989 (P.L. 73, No. 19) (71 P.S.
§§745.1-745.15) the Commission, on February 14, 2005, submitted a copy
of the Notice of Proposed Rulemaking to the House Committee on
Consumer Affairs, the Senate Committee on Consumer Protection and
Professional Licensure and to the Independent Regulatory Review
Commission (IRRC). This notice was published at 35 Pa.B. 1421, on
February 26, 2005. In compliance with Section 745.5(b.1) copies of all
comments received were provided to your Commission and the Committees.



In preparing this final form rulemaking, the Public Utility
Commission has considered all comments received from the Committees,
IRRC and the public.

Very truly yours,

Wendell F. Holland
Chairman

Enclosures
cc: The Honorable Robert M. Tomlinson

The Honorable Lisa Boscola
The Honorable Robert Godshall
The Honorable Joseph Preston, Jr.
Legislative Affairs Director Perry
Chief Counsel Pankiw
Regulatory Coordinator DelBiondo
Assistant Counsel Rooney
Mr. Bennett
Judy Ballets, Governor's Policy Office
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