
(1) Agency

Environmental Protection

(2) ID. Number (Governor's Office Use)

#7-393
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IRRC Number: Z4S/

(3) Short Title

Hazardous Waste Management System;
Proposed Exclusion for Identification and Listing Hazardous Waste

(4) PA Code Cite

25PACode§261a.32

(5) Agency Contacts & Telephone Numbers

Primary Contact: Marjorie Hughes, 783-8727

Secondary Contact: Michele Tate, 783-8727

(6) Type of RulemaMng (Check One)

Proposed Ruiemaking
X Find Order Adopting Regulation

Final Order, Proposed Ruiemaking Omitted

(7) Is a 120-Day Emergency Certification
Attached?

X No
Yes: By the Attorney General
Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

The Environmental Quality Board (Board) proposes to amend Chapter 261a (relating to
identification and listing of hazardous waste). The proposed amendments would grant a delisting to
MAX Environmental Technologies, Me, (MAX) to exclude treated Electric Arc Furnace Dust (EAFD)
treated at the hazardous waste treatment facility operated by MAX located in Yukon, Pennsylvania,
from the lists of hazardous wastes.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

The proposed ruiemaking is being made under the authority of sections 105,402 mid 501 of the
Solid Waste Management Act (SWMA), (35 P.S. §§ 6018.105,6018.402 and 6018.501); and section
1920-A of The Administrative Code of 1929 (71 P.S. §§ 510-20). Under sections 105,402 and 501 of
the SWMA, the Board has the power and duty to adopt rules and regulations concerning the storage,
treatment, disposal and transportation of hazardous waste that are necessary to protect the public's
health, safety welfare and property, and the air water and other natural resources of this
Commonwealth. Section 1920-A of The Administrative Code of 1929 grants the Board the authority to
promulgate rules and regulations that are necessary for the proper work of the Department.
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(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

No, this proposal is the result of a petition to amend the hazardous waste regulations to exclude
a particular waste from the lists of hazardous waste.

(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses?

The steel industry in Pennsylvania and across the country is changing to remain competitive,
and one of the major changes is the increased use of the electric arc furnaces and associated air
pollution control equipment to capture electric arc furnace dust (EAFD) generated in the steel-making
process. One important feature of the electric arc furnaces is the recycling of a significant percentage
of scrap steel. This method produces steel at significantly reduced costs and provides greater
environmental protection than other steel-making processes. In the last decade, the use of electric arc
furnaces has increased in the United States to become the major method of steel production. As a
result, EAFD is now the largest single hazardous waste produced in the United States. This is not a
sign of environmental detriment, but rather the result of efforts across the industry to capture and
sequester the metallic compound by-products resulting from steel-making through more efficient
pollution control devices. New electric arc furnaces are expected be built in Pennsylvania. The
proposed delisting of the residuals resulting from treatment of EAFD will assist steel-making
operations by providing a cost-effective alternative for management of their wastes - by converting it
from a hazardous waste to a non-hazardous residual waste that can be managed in an environmentally
responsible manner in permitted residual waste facilities.

(12) State the public health, safety, environmental or general welfare risks associated with non-
regulation.

The Solid Waste Management Act requires all hazardous waste activities to be subject to
regulation to protect the health, safety, environmental and general welfare from the risks associated
with improper management of hazardous waste. This regulation is intended to provide some regulatory
relief for specific hazardous wastes that meet the conditions of the proposed delisting.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible
and approximate the number of people who will benefit.)

The main beneficiary of the regulation will be the petitioner, MAX Environmental
Technologies, Inc. The petitioner has represented that without the ability to accept and treat electric arc
furnace dust they will not be able to continue to be a viable waste service company. Steel companies in
the region (Southwest PA) may also benefit by having additional competition and capacity for proper
disposal of their electric arc furnace dust.
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(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effect as
completely as possible and approximate the number of people who will be adversely affected.)

The amendments are not expected to produce any adverse impacts.

(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

Only the petitioner, MAX Environmental Technologies, tic. will be required to comply with
the conditions included in the amendments.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

This rulemaking was developed in response to a petition to amend the regulation. The
petitioner provided analytical data and other information that was used to draft the regulation. The
United States Environmental Protection Agency was involved in the review. The proposed rulemaking
was approved by the Environmental Quality Board at its meeting of October 19, 2004 for publication in
the Pa. Bulletin. During the 30 day public comment period following publication, four commentators
and the Independent Regulatory Review Commission provided comments. A comment/response
document was developed in response to the comments and the only change to the proposed regulation
was made as a result of one of the comments. This rulemaking was presented to the Solid Waste
Advisory Committee at the Committee's July 14, 2005, meeting. The Committee approved the
Department's request to forward it to the Environmental Quality Board for consideration as final
rulemaking.
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(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required.

The proposed delisting of the residuals resulting from the effective treatment of EAFD will
assist steel-making operations by providing a cost-effective alternative for management of their wastes
- converting it from a hazardous waste to a non-hazardous residual waste that can be managed in
permitted residual waste facilities. The petitioner will be required to comply with the conditions set
forth in the delisting regulation, including testing and recordkeeping requirements. Specifically, before
the subject wastes can be accepted at the facility, some amendments to the petitioner's permit will be
required which will entail some costs. However, the delisting of the residuals resulting from treatment
of EAFD should result in an overall reduced waste management cost to the steel-making industry that
would utilize the treatment services being offered by MAX. In the petition, the petitioner stated
"Approval of this petition will assure the future of MAX, including the jobs of its dedicated group of
employees, and will provide MAX's steel industry clients significant cost savings." No specific
amount of cost savings were stated or estimated.

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required.

There are no additional costs or saving to local governments. There is an existing host
municipality inspector for the affected commercial hazardous waste treatment and residual waste
disposal facility. The Department reimburses up to 50% of the costs incurred by the host municipality
to employ the inspector.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting or consulting procedures which may
be required.

There are no new costs or savings to state government associated with this proposal. Permit
amendments that would be associated with accepting new waste streams as provided for in this
proposal are subject to application fees paid to the Department.
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(20) In the table below, provide an estimate of the fiscal savings and cost associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

SAVINGS:

Regulated Community

Local Government

State Government

Total Savings

COSTS:

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses

Current FY
Year

$

NA

NA

NA

FY+1

Year

$

NA

NA

NA

FY+2
Year

$

NA

NA

NA

FY+3
Year

$

NA

NA

NA

FY+4

Year

$

NA

NA

NA

FY+5

Year

$

NA

NA

NA

(20a) Explain how the cost estimates listed above were derived.

There are no new quantifiable fiscal savings or costs associated with this proposal for
implementation and compliance. See items (17) - (19) above for explanation.
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(21) Using the cost-benefit information provided above, explain how the benefits of the regulation outweigh
the adverse effects and costs.

There are no adverse effects or new costs expected as explained in items (17) - (19) above.

(22) Describe the nonregulatory alternatives considered and the costs associated with those
alternatives. Provide the reasons for their dismissal.

The Department does not have discretion to approve a hazardous waste delisting using a nonregulatory
alternative.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes. Provide
the reasons for their dismissal.

The delisting procedure is specified in the hazardous waste regulations and is part of the federally
authorized state hazardous waste program.
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(24) Are there any provisions that are more stringent than federal standards? If yes, identify the
specific provisions and the compelling Pennsylvania interest that demands stronger regulation.

This proposal is not more stringent than federal standards. It is a provision that has been
authorized by U.S. EPA to implement in Pennsylvania in lieu of the federal standards.

(25) How does the regulation compare with those of other states? Will the regulation put
Pennsylvania at a competitive disadvantage with other states?

Not all states are authorized to process hazardous waste delisting petitions, in which case the
U.S. EPA processes the petitions. This specific regulation will not put Pennsylvania at a competitive
disadvantage with other states and in fact will provide an opportunity for hazardous waste generators in
Pennsylvania to have their waste properly handled locally rather than out-of-state.

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other
state agencies? If yes, explain and provide specific citations.

The regulation proposed to be amended exists at 25 Pa, Code Chapters 261a. Regulations of
other state agencies will not be affected.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates,
times, and locations, if available.

No public hearings or informal meetings were held on the proposed regulations, and none are
scheduled.
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(28) Will the regulation change existing reporting, record keeping, or other paperwork requirements?
Describe the changes and attach copies of forms or reports which will be required as a result of
implementation, if available.

The proposal includes a section on data submittal by the petitioner as a condition of the
delisting. The company currently maintains similar data on wastes that have been approved for
acceptance, treatment and disposal. There is not a specific form for the submission of this data.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

Due to the nature and purpose of the proposed rule, no special provisions are needed.

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other approvals
must be obtained?

The regulations will go into effect upon publication in the Pennsylvania Bulletin as final
rulemaking. Coincidental with re-issuance of the petitioner's existing hazardous waste management
permit, modifications have been proposed to that permit to authorize treatment activities related to the
delisting but contingent upon finalization of this rulemaking. The petitioner is not authorized to accept
and treat hazardous wastes related to the delisting unless and until both the rulemaking and permit
modifications are finalized.

(31) Provide the schedule for continual review of the regulation.

The regulations will be reviewed in accordance with the Sunset Review Schedule published by
the Department.
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Notice of Final Rulemaking
Department of Environmental Protection

Environmental Quality Board
(25 Pa. Code Ch. 261a)

(Hazardous Waste Management System;
Proposed Exclusion for Identification and Listing of Hazardous Waste)

Order

The Environmental Quality Board (Board) by this order amends 25 Pa. Code, Chapter 261a (relating
to identification and listing of hazardous waste). In response to a petition to delist from MAX Environmental
Technologies, Inc. (MAX) the amendments delist treated Electric Arc Furnace Dust (EAFD), treated at the
hazardous waste treatment facility operated by MAX located in Yukon, Pennsylvania, from the lists of
hazardous wastes.

This order was adopted by the Board at its meeting of October 18,2005.

A. Effective Date

These amendments will go into effect upon publication in the Pennsylvania Bulletin as final
rulemaking.

B. Contact Persons

For further information contact D. Richard Shipman, Chief, Division of Hazardous Waste
Management, P.O. Box 8471, Rachel Carson State Office Building, Harrisburg, PA 17105-8472, (717-787-
6239); or Kurt Klapkowski, Assistant Counsel, Bureau of Regulatory Counsel, P.O. Box 8464, Rachel
Carson State Office Building, Harrisburg, PA 17105-8464, (717) 787-7060. Persons with a disability may
use the AT&T Relay Service by calling (800) 654-5984 (TDD users) or (800) 654-5988 (voice users). This
proposal is available electronically through the Department's website (http://www.dep.state.pa.us).

C. Statutory Authority

The final rulemaking is being made under the authority of the Solid Waste Management Act
(SWMA) (35 P. S. §§ 6018.101-6018.1003). Section 105(a) of the SWMA (35 P. S. § 6018.105(a)) grants
the Board the power and the duty to adopt the rules and regulations of the Department to carry out the
provisions of the SWMA.

D. Background of the Amendments

A delisting petition is a request to exclude waste from the list of hazardous wastes under the
Resource Conservation and Recovery Act (RCRA) and SWMA regulations. Under 40 CFR §§260.20 and
260.22 (which are incorporated by reference in Pennsylvania at 25 Pa. Code §261a.2O), a person may



petition the U.S. Environmental Protection Agency (USEPA) or a state administering a USEPA-approved
hazardous waste management program to remove waste or the residuals resulting from effective treatment of
a waste from a particular generating facility from hazardous waste control by excluding the waste from the
lists of hazardous wastes contained in 40 CFR §§ 261.31 and 261.32. Specifically, 40 CFR § 260.20 allows
any person to petition to modify or revoke any provision of Parts 260 through 266, 268, and 273 of Title 40
of the Code of Federal Regulations. Section 260.22 provides a person the opportunity to petition to exclude
a waste on a "generator specific" basis from the hazardous waste lists. Under Pennsylvania's hazardous
waste rules at 25 Pa. Code §260a,20, such petitions are to be submitted to the Board in accordance with the
procedures established in 25 Pa. Code Chapter 23 (relating to Environmental Quality Board - policy for
processing petitions - statement of policy) instead of the procedures in 40 CFR §260.20(b)-(e).

Effective November 27, 2000, the Department received approval from the USEPA pursuant to
RCRA to administer the state's hazardous waste management program in lieu of the federal RCRA
regulations. As part of that program approval and delegation, the Department and Board are authorized to
review and approve petitions for delisting of such waste.

In a delisting petition, the petitioner must show that waste generated at a particular facility does not
meet any of the criteria for which EPA listed the waste as set forth in 40 CFR §261.11 and the background
document for the waste. In addition, a petitioner must demonstrate that the waste does not exhibit any of the
hazardous waste characteristics (that is, ignitability, reactivity, corrosivity, and toxicity) and must present
sufficient information for the agency to decide whether factors other than those for which the waste was
originally listed warrant retaining it as a hazardous waste.

On November 3, 2003, MAX submitted a delisting petition pursuant to 25 Pa. Code §260a.20 and
the provisions of 40 CFR §§260.20 and 260.22 (which are incorporated by reference in the Pennsylvania
hazardous waste regulations). The petition seeks to exclude from the lists of hazardous wastes in 40 CFR §
261.32 the residues resulting from the effective treatment of EAFD conducted at the MAX Yukon
Pennsylvania facility. EAFD is listed as a hazardous waste in 40 CFR Part 261, and bears waste code K061.
EAFD/K061 is defined in 40 CFR § 261.32 in the iron and steel industry group as "emission control
dust/sludge from the primary production of steel in electric arc furnaces."

The petition submitted by MAX provides (1) descriptions and schematic diagrams of the proposed
EAFD treatment system, (2) detailed chemical and physical analyses of the residuals resulting from
treatment of samples of EAFD at MAX's Yukon Facility, and (3) the results of modeling, using EPA's
Delisting Risk Assessment System (DRAS) modeling software, to evaluate the risk posed to human health
and the environment if the proposed delisted material was to be placed in a Subtitle D residual waste
landfill, even assuming that the liner system of such a landfill were to fail in containing that material.

The Department has carefully and independently reviewed the information contained in the petition
submitted by MAX. Review of this petition included consideration of the original listing criteria, as well as
the additional factors required by the Hazardous and Solid Waste Amendments of 1984 (HSWA), as
reflected in section 222 of HSWA, 42 U.S.C. §6921(f) and 40 CFR §260.22(d)(2)-(4).

The Department believes that such information demonstrates that the residues resulting from
treatment of EAFD meeting the acceptance criteria identified in the petition and which are treated at the
MAX Yukon facility in accordance with the treatment protocols described in the petition, satisfy the



delisting criteria set forth in 40 CFR §260.22. The data reviewed by the Department shows that residues
resulting from treatment of EAFD at the MAX Yukon facility no longer meet the criteria for which it was
originally listed as hazardous waste K061. The data further demonstrate that the treated EAFD residuals do
not possess hazard characteristics of ignitability, corrosivity, reactivity or toxicity as defined by RCRA.
Finally, the data submitted in the petition, coupled with modeling using EPA's DRAS model, show that
treated EAFD residuals do not pose a threat to human health or the environment when disposed of in a
RCRA Subtitle D/Pennsylvania Class I residual waste landfill.

Accordingly, the final rule provides for a conditional delisting of the EAFD that has been treated at
the MAX Yukon, Pennsylvania, facility. Under the conditions of the delisting, MAX must dispose of the
treated EAFD residuals in a RCRA Subtitle D/Pennsylvania Class I residual waste landfill, which has
groundwater monitoring and which is permitted to manage such residual waste. The exclusion is valid for a
maximum annual rate of 300,000 cubic yards per year. Any amount exceeding this volume would not be
delisted under this proposed exclusion. The conditional exclusion will require that MAX maintain
operational controls and protocols to assure that the treated waste continuously meets the applicable
treatment standards.

In January and May 2004, the Department briefed the Solid Waste Advisory Committee (SWAC) on
the hazardous waste delisting petition submitted by MAX. On September 16, 2004, the Department
presented draft proposed regulations to the SWAC for input. The SWAC recommended that the draft
regulations be forwarded to the Board for consideration as a proposed rulemaking. The proposed
rulemaking was published in the Pa. Bulletin on December 4, 2004, with a 30-day public comment period.
The SWAC was briefed on the comments received during the public comment period, and the regulatory
change made as a result of the comments, at its July 14, 2005, meeting. Questions posed by members of the
SWAC related to how the petitioner's data was analyzed, whether the exclusion was site and company
specific, and what precautions are in place to ensure waste treated from a specific generator under the
delisting will not vary significantly over time. Department representatives and the petitioner satisfactorily
addressed these questions, and the Committee endorsed the final rulemaking for consideration by the Board.

E. Summary of Changes to the Proposed Rulemaking

One change has been made to the text of the proposed regulatory amendment. This change would
result in a greater assurance that potential environmental or human health problems will not occur due to
disposal of MAX's delisted treatment residues. The proposed change lowers the levels of chemical
constituents in the leachate from a facility where the delisted material has been disposed that will trigger
investigative action. The more stringent trigger level is not more burdensome for MAX. It does not require
any additional testing of leachate or groundwater. It only requires that MAX notify the Department in the
event that any routine testing of the leachate or groundwater produces results that exceed the delisting limits.
The Department then has the responsibility of determining if any increased level of action or concern is
necessary. The lower trigger levels are consistent with Federal delisting reopener levels.

F. Summary of Comments and Responses on the Proposed Rulemaking

During a 30-day public comment period, the Department received comments from five commentators.
Based on the comments received, one change has been made to the text of the proposed regulatory amendment
described above in Section E.



Other issues raised by the commentators included a concern that this rulemaking will result in
recoverable metals being disposed rather than recovered at a metals recovery facility, and challenges relative
to the merits of the technical information provided by MAX in support of their delisting request, as well as
the Department's review. Since continually fluctuating market conditions determine what levels of metals in
waste are economically recoverable, the Department does not believe it is appropriate to include provisions
in a rule that define what wastes should be disposed and what should be recycled. It is best that this matter
be handled under the Department's waste management hierarchy and acceptance procedures included in
MAX's hazardous waste management permit. As far as the challenges to the technical merit of MAX's
request and the Department's review procedure, the Department followed national delisting procedure
protocols established by USEPA and have consulted with USEPA Region HI staff in the development,
acceptance and review of this delisting request.

G. Benefits, Costs and Compliance

Executive Order 1996-1 requires a cost/benefit analysis of the final regulations.

Benefits

The final rulemaking will provide for treatment and disposition of EAFD, providing services
to the steel-making operations that produce EAFD. The steel industry in Pennsylvania and across the
country is changing to remain competitive, and one of the major changes has been the increased use
of the electric arc furnaces and associated air pollution control equipment to capture EAFD generated
in the steel-making process. One important feature of the electric arc furnaces is the recycling of a
significant percentage of scrap steel. This method produces steel at reduced costs and provides
greater environmental protection than other steel-making processes. In the last decade, the use of
electric arc furnaces has increased in the United States to become the major method of steel
production. As a result, EAFD is now the largest single hazardous waste produced in the United
States. This is not a sign of environmental detriment, but rather the result of efforts across the
industry to capture and sequester the metallic compound by-products resulting from steel making
through more efficient pollution control devices. New electric arc furnaces are expected to be built in
Pennsylvania. The proposed delisting of the residuals resulting from effective treatment of EAFD
will assist steel-making operations by providing a cost-effective alternative for management of their
wastes—by converting it from a hazardous waste to a non-hazardous residual waste that can be
managed in an environmentally responsible manner in permitted residual waste facilities.

Compliance Costs

MAX will be required to comply with the conditions set forth in the delisting regulation,
including testing and record keeping requirements. However, the delisting of the residuals
resulting from treatment of EAFD should result in an overall reduced waste management cost to
the steel-making industry that would utilize the treatment services being offered by MAX.

Compliance Assistance Plan



The regulations should not require any educational, technical or compliance assistance
efforts. The Department has and will continue to provide manuals, instructions, forms and
website information consistent with the amendments. In the event that assistance is required, the
Department's central office will provide it.

Paperwork Requirements

The amendment creates some new paperwork requirements to be satisfied by MAX in
order to demonstrate ongoing compliance with the conditions of the delisting rule. Those
paperwork requirements are consistent with the protocols suggested by MAX as part of its
delisting petition.

H. Pollution Prevention

The Federal Pollution Prevention Act of 1990 established a national policy that promotes
pollution prevention as the preferred means for achieving state environmental protection goals. DEP
encourages pollution prevention, which is the reduction or elimination of pollution at its source, through
the substitution of environmentally-friendly materials, more efficient use of raw materials, or the
incorporation of energy efficiency strategies. Pollution prevention practices can provide greater
environmental protection with greater efficiency because they can result in significant cost savings to
facilities that permanently achieve or move beyond compliance. For this regulatory change, the
Department would require no additional pollution prevention efforts. The Department already provides
pollution prevention educational material as part of its hazardous waste program.

I. Sunset Review

This regulation will be reviewed in accordance with the sunset review schedule published by the
Department to determine whether the regulation effectively fulfills the goals for which it was intended.

J. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. § 745.5(a)), on (date) the
Department submitted a copy of the notice of proposed rulemaking, published at (vol.) Pa.B. (page), _
(date) , to the Independent Regulatory Review Commission (IRRC) and the Chairpersons of the House
and Senate Environmental Resources and Energy Committees for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC and the Committees were provided with
copies of the comments received during the public comment period, as well as other documents when
requested. In preparing these final-form regulations, the Department has considered all comments from
IRRC, the Committees and the public.

Under section 5.1(d) of the Regulatory Review Act (71 P.S. § 745.5a(d)), on (blank) . these
final-form regulations were deemed approved by the House and Senate Committees. Under section
5. l(e) of the Regulatory Review Act, IRRC met on (blank) and approved the final-form
regulations.



K. Findings of the Board

The Board finds that:

(1) Public notice of proposed rulemaking was given under sections 201 and 202 of the act of July 31,
1968 P.L. 769, No. 240) (45 P.S. §§ 1201 and 1202) and regulations promulgated thereunder at 1
Pennsylvania Code § § 1,1 and 7.2.

(2) A public comment period was provided as required by law, and all comments were considered.

(3) These regulations do not enlarge the purpose of the proposal published at 34 Pennsylvania
Bulletin 6421 (December 4, 2004).

(4) These regulations are necessary and appropriate for administration and enforcement of the
authorizing acts identified in Section C of this order.

L. Order of the Board

The Board, acting under the authorizing statutes, orders that:

(a) The regulations of the Department of Environmental Protection, 25 Pennsylvania Code, Chapter
261a, is amended by adding Section 26la.32 and Appendix IXa. to read as set forth in Annex A,
with ellipses referring to the existing text of the regulations.

(b) The Chairman of the Board shall submit this order and Annex A to the Office of General
Counsel and the Office of Attorney General for review and approval as to legality and form, as
required by law.

(c) The Chairman shall submit this order and Annex A to the Independent Regulatory Review
Commission and the Senate and House Environmental Resources and Energy Committees as
required by the Regulatory Review Act.

(d) The Chairman of the Board shall certify this order and Annex A and deposit them with the
Legislative Reference Bureau, as required by law.

(e) This order shall take effect immediately.

BY:

Kathleen A. McGinty
Chairman
Environmental Quality Board



Annex A

TITLE 25. ENVIRONMENTAL PROTECTION

SubpartD. ENVIRONMENTAL HEALTH AND SAFETY .

ARTICLE Vn. HAZARDOUS WASTE MANAGEMENT

CHAPTER 261a. IDENTIFICATION AND LISTING OF
HAZARDOUS WASTE

Subchap. Sec.

D. LISTS OF HAZARDOUS WASTES 261a.32

* * * * *

Subchaoter D. LISTS OF HAZARDOUS WASTES

§261a.32 Hazardous wastes from specific sources.

In addition to the requirements for lists of hazardous wastes incorporated
by reference in 40 CFR 261.32 (relating to hazardous waste from specific
sources), the solid wastes listed in Appendix IXa (relating to wastes excluded
under 25 Pa. Code § 260a.2Q and 40 CFR 260.20 and 260.22) are excluded
under §§ 260a.l and 260a.20 (relating to incorporation by reference,
purpose, scope and applicability: and rulemaking petitions).

APPENDIX IXa. WASTES EXCLUDED UNDER 25 Pa. Code § 260a.20
AND 40 CFR 260.20 AND 260.22.

Table 2a. Wastes Excluded from Specific Sources

Facility
Max

Environmental
Technologies,

Inc.

Address
233 Max

Lane
Yukon, PA

15698

Waste Description
Electric arc furnace dust (EAFD) that has been treated on
site by MAX Environmental Technologies, Inc. (MAX) at a
maximum annual rate of 300,000 cubic yards per year and
disposed of in a Permitted Resource Conservation and
Recovery Act Subtitle D/ Pennsylvania Class 1 residual
waste landfill that has groundwater monitoring.

(1) Delistins Levels:



(1) The constituent concentrations measured in either of
the extracts specified in paragraph (2) may not exceed
the following levels (mg/L): Antimony-0.206; Arsenic-
0,0094; Barium-21: BervUium-0.416: eadmium-0.il:
Chromium 0.60: Lead-0.75: Mercurv-0.025: Nickel-
11.0: Selenium-0.58: Silver-0.14: Thallium-0.088:
Vanadium-21.1: Zinc-4.3.

(ii) Total mercury may not exceed 1 mg/kg.

(2) Verification Testing:

(i) On a batch basis, MAX must analyze a representative
sample of the waste using the following:

(A) The Toxicity Characteristic Leaching Procedure
(TCLP). test Method 1311 in "Test Methods for
Evaluating Solid Waste, Physical/Chemical
Methods/5 EPA publication SW-846. as
incorporated by reference in 40 CFR 260.11.

(B) The TCLP as referenced above with an extraction
fluid of pH 12 ±0.05 standard units.

(QSW-846 Method 7470 for mercury.

(ii) The constituent concentrations measured must be less
than the delisting levels established in paragraph (1).

(3) Changes in Operating Conditions:

(i) If any of the approved EAFP generators significantly
changes the manufacturing process or chemicals used
in the manufacturing process or MAX significantly
changes the treatment process or the type of chemicals
used in the treatment process, MAX must notify the
Department of the changes in writing.

(ii) MAX must handle wastes generated after the process
change as hazardous until MAX has demonstrated that
the wastes continue to meet the delisting levels set forth
in paragraph (1) and that no new hazardous
constituents listed in Appendix VIII of Part 261 have
been introduced and MAX has received written
approval from the Department.



\4) Data Submittals:

(i) MAX must submit the data obtained through routine
batch verification testing, as required by other
conditions of this rule or conditions of the permit, to
the Pennsylvania Department of Environmental
Protection Southwest Region. 400 Waterfront Drive,
Pittsburgh. Pennsylvania 15222,

(ii) The data from the initial full scale batch treatments
following permit modification and construction of the
treatment unit shall be submitted to the Department as
it becomes available and prior to disposal of those
batches,

(iii) The data submission frequency can be modified by the
Department upon demonstration that the treatment
method is effective,

(iv) AM data must be accompanied by a signed copy of the
certification statement in 40 CFR 260.22( i H12).

(v) MAX must compile, summarize, and maintain on site
for a minimum of five years records of operating
conditions and analytical data. MAX must make these
records available for inspection.

(5) Reovener Language:

(i) If, at any time after disposal of the delisted waste,
MAX possesses or is otherwise made aware of any data
for any of the approved disposal facilities (including
but not limited to leachate data or groundwater
monitoring data) relevant to the delisted waste
indicating that any constituent identified in paragraph
(1) is at a level in the leachate higher than the [Toxicitv
Characteristic (40 CFR^36fel#1 DELISTING
LEVEL ESTABLISHED IN PARAGRAPH (1). or is at
a level in the groundwater higher than the specific
facility action levels, then MAX or the disposal facility
must report such data, in writing, to the Regional
Director of the Pennsylvania Department of
Environmental Protection Southwest Region within 10



days of first possessing or being made aware of that
data.

(ii) Based on the information described in subparagraph
(i) and any other information received from any
source, the Regional Director will make a preliminary
determination as to whether the reported information
requires Department action to protect human health or
the environment. Further action may include
suspending or revoking the exclusion or other
appropriate response necessary to protect human
health and the environment,

(iii) If the Regional Director determines that the reported
information does require Department action, the
Regional Director will notify MAX in writing of the
actions the Regional Director believes are necessary to
protect human health and the environment The notice
shall include a statement of the proposed action and a
statement providing MAX and/or the approved
disposal facility with an opportunity to present
information as to why the proposed Department action
is not necessary or to suggest an alternative action,
MAX and/or the approved disposal facility shall have
30 days from the date of the Regional Director's notice
to present the information,

(iv) If after 30 days MAX and/or the approved disposal
facility presents no further information, the Regional
Director will issue a final written determination
describing the Department actions that are necessary
to protect human health or the environment. Any
required action described in the Regional Director's
determination shall become effective immediately,
unless the Regional Director provides otherwise.
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General Comments

1. Comment: The public commentators advocate continuing existing methods
for recovery of metals prior to disposal of EAFD. Will delisting EAFD result in placing
recoverable materials in landfills? If so, why is delisting 300,000 cubic yards of EAFD
per year in the public interest? (1,5)

Response: The Department supports and encourages continuing existing
methods and developing new methods for recovery of metals from EAFD. This is
consistent with the Department's waste management hierarchy as set forth in
Pennsylvania's Hazardous Waste Facilities Plan, The use of recovery technology is
dependent on many factors such as market price for metals, transportation costs and the
amount of recoverable metals in the EAFD. Economics drives the decision of a generator
of EAFD to select the waste management method. Some EAFD wastes will be disposed
due to the factors cited above. This delisting is not expected to drive recoverable metals
to disposal. The Department will support recovery in favor of treatment and disposal
through the permit or permit modification process. The 300,000 cubic-yard-per-year
volume is what the petitioner requested and is a maximum, not a fixed annual volume.
Finally, it should be noted that the treatment of a waste is one step higher on the waste
hierarchy than disposal. By treating to the levels determined by the DRAS model, the
ultimate disposal is more protective of the environment than disposal without treatment.

2. Comment: The EQB should modify the proposed delisting by specifying
waste acceptance criteria designed to prevent a diversion of recoverable metals from
reclamation to landfilling. In particular, as a condition of the delisting, MAX should be
precluded from accepting K061 having a nickel or chromium content in excess of 1
percent (i.e., >10,000 ppm nickel or chromium). (1)

Response: None of the EAFD used in the petition process contained the levels
of nickel or chromium above the 1% range. This suggests that the petitioner is not
pursuing this type of EAFD for its customers, but rather those that are currently being
disposed that do not have recoverable levels of constituents.

3. Comment: The K061 samples used in MAX's bench scale pilot testing do not
reflect the full range of variability in the composition of EAFD, in particular, the very
high nickel and chromium content found in many K061 dusts from stainless and specialty
steel operations. Consequently, the data submitted by MAX do not demonstrate effective
treatment performance on the range of EAF dusts that can be encountered in stainless and
specialty steel making. In order to be more consistent with the range of nickel and
chromium that were in the samples that MAX treated for the delisting, MAX should be
precluded from accepting K061 having a nickel or chromium content in excess of 1
percent (i.e., > 10,000 ppm nickel or chromium.) (1,2)

Response: See responses to Comments 1 and 2.



4. Comment: MAX's reduced costs of managing the treated K061 as a
nonhazardous waste could lead to the landfilling of EAFD that, in the absence of the
proposed exclusion, would be sent for metals recovery followed by productive reuse in
commerce. Such a diversion would be directly contrary to the General Assembly's
objective, expressed in the Solid Waste Management Act, of "encourag[ing] the
development of resource recovery as a means of managing solid waste [and] conserving
resources/' 35P.S. § 6018.102(2). And it would run counter to U.S. EPA's "longstanding
policy of encouraging the recovery and reuse of valuable resources as an alternative to
land disposal.../5 68 Fed. Reg. 61558,61560 (October 28,2003). (1,4)

Response: In accordance with the DEP's waste management hierarchy,
several options have been considered to assure that EAFD that contains economically
recoverable amounts of metals are not treated and disposed. Placing limitations in the
regulations would be based on existing market conditions for a specific metal. As
economic conditions change that would affect the economically recoverable levels, an
adjustment of those levels would require an amendment to the regulations. The
regulatory process tends to be an inefficient way to adjust such requirements that are
variable and market driven. Each EAFD generator waste stream will require approval in
the permit process that is a more appropriate mechanism to deal with this issue.

5. Comment: The U.S. EPA has recognized the High Temperature Metals
Recovery ("HTMR") Process to recycle EAFD, as the Best Demonstrated Available
Technology (BDAT) for managing EAFD under the Federal Resource Conservation and
Recovery Act. The EQB should promulgate regulations that promote the benefits of
sustainable development and product stewardship. Granting this delisting will take
significant resources out of the recycling stream and put them in landfills, (1,4)

Response: The US EPA has approved at least six other delistings for EAFD
throughout the country. Not all EAFD contains economically recoverable metals.
According to EPA Document "RCRA Hazardous Waste Delisting: The First Twenty
Years," EAFD is one of the largest hazardous waste streams by volume that has been
delisted.

6. Comment: Unlike most delisting petitions, this is not a petition to delist one
waste stream from one steel producer making the same type of steel alloy. This is a
petition to delist the entire universe of electric arc furnace dust from a variety of steel
mills using different processes. Such a generic delisting must include significantly more
evidence than a petition requesting a delisting for a single waste stream. The proposed
regulations do not contain any requirements mandating that MAX fully characterize
individual K061 waste streams that it intends to treat and demonstrate that its treatment
technology will actually be effective in treating such waste streams before accepting and
treating the wastes. (2, 3)

Response: The petition does not request to delist the entire universe of electric
arc furnace (EAF) dusts; only the residues resulting from treating EAF dust from certain
pre-approved sources that meet the criteria contained in the rulemaking will be delisted.



Pre-approval includes review under the petitioner's waste acceptance procedures, as well
as under the conditions of the petitioner's hazardous waste management permit, which
requires Department approval prior to accepting, for treatment, a specific hazardous
waste from a specific generator for the first time. If the petitioner's treatment process
does not result in treatment residue that meets the delisting criteria, the residue must be
managed as K061 hazardous waste. This type of conditional delisting is not unique since
several other delistings have been promulgated nationally, which are conditioned upon
meeting criteria after treatment.

7. Comment: Under Pennsylvania rules, commentators have 30 days to review
the record and make comments. However, Envirosource Technologies, Inc. asked for
key data of the test results numerous times to no avail. Therefore, to be consistent with
the intent and spirit of the Pennsylvania rules, we urge that the comment period be
extended for at least 30 days after the full record is made available to the public, (3)

Response: Extension of the comment period requires approval by the EQB.
The data requested by this commentator was provided and additional time was given for
additional comments. No other commentators requested additional time for comment or
for additional data.

8. Comment: The proposed regulations take the unprecedented step of delisting
hundreds of thousands of cubic yards EAFD (a listed hazardous waste with a listing code
of K061) generated by multiple and unspecified steel mills based on only six samples of
EAFD collected by MAX. (2)

Response: The regulations and guidance provide for an "upfront delisting"
and do not preclude a "generic" petition. Therefore, precedence has no bearing in
restricting this delisting petition approach. Precedence, when applied to the vast volume
of data available (data collected by the USEPA, the steel industry, steel producer
organizations, and other petitioners) on the chemical makeup of EAFD, however,
provides the strongest argument that the level of data necessary for the DEP to make their
decisions does exist. MAX need not spend unnecessary time and effort to "re-discover"
what is already known. The guidance requires a minimum of four samples. MAX
collected five discreet samples and one duplicate, for quality assurance purposes, from
four different producers, more than the minimum required.

9. Comment: The sampling results on which the proposed regulations are based
are not representative of the full spectrum of K061 waste streams that MAX seeks to
treat. (2, 3)

Response: That would require a separate delisting petition and rulemaking for
each shipment of waste MAX proposes to accept for treatment. The obvious intent of the
"upfront generic" petition is to identify the listed waste and establish standards that the
residue from the treatment process must achieve, all within the specific constraints of
MAX's Hazardous Waste Treatment and Storage permit. Also see response to comment
6.



10. Comment: For stabilization treatment the delisting guidance requires specific
testing protocols that are common when determining the toxicity of hazardous waste.
Despite using testing methods outside the approved protocols, Table 9 of the delisting
petition shows that the treatment levels were often significantly higher than are proposed
to be allowed for chromium, mercury, zinc and lead. The sampling results contained in
the delisting petition indicate that not a single sample of EAFD which MAX treated
under ideal bench scale conditions actually met the proposed delisting standards;
therefore, the state should not have proposed granting the petition. (2, 3)

Response: Both USEPA and PADEP require the use of EPA's Delisting Risk
Assessment Software Program (DRAS) to help establish the delisting levels for a
delisting. These delisting levels, that meet the requirements for a delisting as defined in
40 CFR 260.20 and 260.22, are determined by the most conservative of the DRAS
calculations, a concentration set by the Safe Drinking Water Act Maximum Contaminant
Level (MCL), or the toxicity characteristic level. MAX used test methods approved by
the Department to demonstrate successful treatment of K061 waste to these required
delisting levels. Sample results in Table 9 of the delisting petition meet these delisting
limits. However, in order for the delisted waste to be land disposed it must also meet the
Land Disposal Restrictions (LDR) as defined in 40 CFR Part 268. For some metals the
LDR levels are more stringent than the health-based DRAS levels. The Department
decided, and MAX agreed, to use the more stringent LDR limits for barium, cadmium,
chromium, lead, mercury, nickel, silver and zinc for the Pennsylvania delisting.

11. Comment: The flawed technical foundation on which the proposed regulations
rest is also evident in the material errors and inconsistencies found in the delisting
petition and the fact that MAX failed to utilize sampling procedures required under the
regulations governing the delisting process and relevant guidance applicable to this
process. (2)

Response: This is not an unconditional delisting, but rather a delisting based
on meeting conservative conditions. Each batch of treated waste must be tested using the
Toxicity Characteristic Leaching Procedure (TCLP) at several pHs including pH 12.
MAX used a sampling plan that was reviewed by EPA and DEP.

§ 261a,32. Hazardous Waste from Specific Sources,

12. Comment: The phrase "approved EAFD generators" is used in Subparagraph
(3)(i). Who are "approved EAFD generators" and how do they obtain approval? (1,5)

Response: Approved EAFD generators will be those that have met the
acceptance criteria under the petitioner's waste acceptance procedures and for which
application has been made to the Department, and approval received from the
Department as required by the petitioner's hazardous waste management permit.



Department approval is required prior to accepting a specific waste from a specific
generator for the first time. The Department approval process is commonly referred to as
the Module 1 process and is required by regulation at 25 Pa. Code § 264a. 13.

13. Comment: Subparagraph (3)(i) uses the phrase "significantly changes" twice.
There could be disagreement over what constitutes a "significant change." How will the
petitioner know when this limit is reached? How will the Department enforce this
provision? (1,5)

Response: This is standard delisting wording that is used by the USEPA in 40
CFR delistings. Regulatory language is frequently somewhat open ended for provisions
that will be further defined in a permit or authorization. Each new generator or waste
stream will require the submission of a Module 1 as required at 25 Pa. Code §264a.l3.
The petitioner will also be required to have a waste analysis plan and a waste acceptance
plan that will establish a baseline for each approved waste. A waste characterization is
established for each approved waste. If, for example, the characterization of a waste
changes to the extent that the treatment method to meet the delisting criteria must change,
that would constitute a significant change. The enforcement of this provision would be
through the authority of the permit.

14. Comment: The last sentence of Subparagraph (3)(i) requires notice, but does
not specify when. The regulation should state the time in which the petitioner must
notify the Department. (1,5)

Response: The specifics of the notification requirement are in the petitioner's
hazardous waste management permit as required by regulation at 25 Pa. Code § 264a. 13.
Notification specifics were not included in the delisting regulation since, if it becomes
necessary to modify the requirement, it will be easier and more expedient to modify the
permit language than the delisting regulation. This general notification language is
consistent with language used by the USEPA in 40 CFR delistings.

15. Comment: Subparagraph (4)(v) requires data to be maintained on site. As
long as the data is available for inspection, why must the data be maintained on site? (5)

Response: This is standard practice for permitted facilities such as MAX.
These records, as well as other records and documents related to operation of the facility,
must be kept at the facility and be available to Department representatives during
inspections or site visits.

16. Comment: Subparagraph (5)(i) requires reporting to the Department if "any
constituent identified in paragraph (1) is at a level in the leachate higher than the Toxicity
Characteristic (40 CFR 261.24),..." A commentator observed that nickel is listed in
Paragraph (1) but is not listed in 40 CFR 261.24. The EQB should review these lists and
address any discrepancies. (1,5)



Response: The Department agrees and has changed the language in
Subparagraph (5)(i) from "any constituent identified in paragraph (1) is at a level in the
leachate higher than the Toxicity Characteristic (40 CFR 261.24)...." to "any constituent
identified in paragraph (1) is at a level in the leachate higher than the delisting level
established in Paragraph (1)...."

17. Comment: Subparagraph (5)(i) requires reporting to the Department based on
"specific facility action levels." The regulations should state where these levels are
listed. (1,5)

Response: The delisted waste from MAX may be disposed at any Subtitle
D/Class I residual waste landfill that has the appropriate groundwater monitoring system
in place. The facility action levels are required by regulation (25 Pa. Code Chapter 288
for Pennsylvania residual waste landfills) to be developed for each specific disposal
facility and become conditions of the permit for that facility.



Pennsylvania Department of Environmental Protection

Rachel Carson State Office Building
P.O. Box 2063

Harrisburg, PA 17105-2063
November 23, 2005

Policy Office 717-783-8727

Kim Kaufman, Executive Director
Independent Regulatory Review Commission
14th Floor, Harristown #2
333 Market Street
Harrisburg, PA 17120

Re: Final Rulemaking - Hazardous Waste Delisting (#7-393)

Dear Mr. Kaufman:

Pursuant to Section 5.1 (a) of the Regulatory Review Act, enclosed is a copy of a
final-form regulation for review by the Commission. The Environmental Quality Board (EQB)
approved this final-form rulemaking on August 16, 2005.

This final rulemaking has resulted from a rulemaking petition from MAX Environmental
Technologies, Inc. (MAX) requesting delisting of K061 Electric Arc Furnace Dust (EAFD) from
steel production treated at MAX's Yukon, PA facility.

The proposed regulation was approved by the Environmental Quality Board at its
October 19, 2004 meeting and published in the Pennsylvania Bulletin on December 4, 2004. A
30-day public comment period was held. Comments were received from four commentators, as
well as the Independent Regulatory Review Commission.

One change has been made to the proposed regulation. This change would result in a
greater assurance that potential environmental or human health problems will not occur due to
disposal of MAX's delisted treatment residues. It lowers the levels of chemical constituents in
the leachate from a facility where the delisted material has been disposed that will trigger
investigative action. The more stringent trigger level does not require any additional testing of
leachate or groundwater, but requires that MAX notify the Department in the event that any
routine testing of the leachate or groundwater produces results that exceed the delisting limits.
The Department would then have the responsibility of determining if any action is necessary.
The lower trigger levels are consistent with Federal delisting reopener levels.
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