(1) Agency | e

Department of State, Bureau of Professional and
Occupational Affairs, State Board of Optometry

(2) LD. Number (Governor’s Office Use)

16A-528 IRRC Number: 9‘3 a 3

(3) Short Title

General Revisions
(4) PA Code Cite (5) Agency Contacts & Telephone Numbers
Primary Contact: Teresa Lazo-Miller, Counsel
49 Pa. Code, §§ 23.1, 23.3, 23.33- State Board of (717) 783-7200
23.35,23.42,23.64,23.71 and § Secondary Contact: Joyce McKeever, Deputy Chief
23.72. _ Counsel, Department of State (717) 783-7200
(6) Type of Rulemaking (check one) (7) Is a 120-Day Emergency Certification
Attached?
____Proposed Rulemaking
_X Final Order Adopting Regulation _X No ‘
____Policy Statement -____Yes: By the Attorney General
___Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

The final regulation updates the Board’s regulations to comply with the mandate of the act of Oct.
30, 1996 (P.L. 721, No. 130) (63 P.S. § 244.3(a) (2.1)), which directed the Board to determine the
- means and methods optometrists could use to examine, diagnose and treat conditions of the visual
system; updates the list of equipment in an optometric office, updates the practice locations of
optometrists to conform to the current practice of the profession, updates the filing of information
with the Board and Corporation Bureau, and conforms the Board’s regulations to the Federal
Fairness to Contact Lens Consumers Act.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

The final regulation is authorized by sections 3(a)(2.1), 3(a)(3), 3(b)(9) and 3(b)(14) of the
Optometric Practice and Licensure Act (63 P.S. §§ 244.3(a)(2.1), 3(2)(3), 3(b)(9) and 3(b)(14)).

Page 1 of 9




A rorita
(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

The addition of a definition of the means and methods for the examination, diagnosis and
treatment of the visual system is mandated by Act 130, which created a new duty for the Board. The
amendments regarding the provision of a contact lens prescription is mandated by the Federal
Fairness to Contact Lens Consumers Act (15 U.S.C.A. §§ 7601-7610).

(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses? ' :

The regulation serves the public interest by clarifying the means and methods optometrists may
use to examine, diagnose and treat conditions of the visual system. Adding this definition clarifies the
current state of practice in the Commonwealth; however, none of the means and methods listed
conflict with the scope of practice defined in the Act.

The regulation also clarifies the contents of a contact lens prescription and conforms the Board’s
regulations to the Federal Fairness to Contact Lens Consumers Act (15 U.S.C.A. §§ 7601-7610).
Finally, the regulation provides for an expiration date for contact lens prescriptions, as mandated by
15 U.S.C.A. § 7604.

(12) State the public health, safety, environmental or general welfare risks associated with
nonregulation.

Failing to regulate may undermine the public health because if optometrists are unaware of the
means and methods they may use, they may either inadvertently exceed their authorized scope of
practice or may fail to perform indicated diagnostic tests which may ease patient disease by allowing

" patients to begin earlier treatment.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible
and approximate the number of people who will benefit.)

The general public will benefit from the regulation as described in #12, above.
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(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

The Board can identify no persons or groups who will be adversely affected by the regulations.

(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

All licensed optometrists practicing in the Commonwealth will be required to comply with the
regulation. There are currently approximately 2480 licensees of the Board.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

The Board carefully considered extensive comments on proposed rulemaking, which are addressed
in the preamble to final rulemaking.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required.

There are no costs or savings to the regulated community associated with compliance.
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(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required.

There are no costs or savings to local governments associated with compliance.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required.

There are no costs or savings to state government associated with the implementation of the
regulation.
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(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.

Current
FY
Year

FY +1
Year

FY +2
Year

FY +3
Year

FY +4
Year

FY +5
Year

SAVINGS:

$ NA

$NA

$NA

$ NA

$ NA

$NA

Regulated Community

Local Government

State Government

Total Savings

COSTS:

NA

NA

NA

NA

NA

NA

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

NA

NA

NA

NA

NA

NA

Regulated Community

Local Government

State Government

Total Revenue Losses

NA

(20a) Explain how the cost estimates listed above were derived.
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for programs affected by the regulation.

13

(20b) Provide the past three .yéar expenditure history

Program FY 98-99 FY 99-00 FY 00-01 FY 01-02
Budgeted
State Board of $146,081.25 $155,997.70 $153,960.42 $176,000.00
Optometry

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

The general public will benefit as described in numbers 11 and 12 above, outweighing any cost
of the regulation.

(22) Describe the nonregulatory alterha_tives considered and the costs associated with those
alternatives. Provide the reasons for their dismissal.

Because Act 130 of 1996 requires the Board to determine the means and methods optometrists
. may employ for the examination, diagnosis and treatment of conditions of the visual system, and
the Board may only speak through regulations or adjudications, no nonregulatory alternatives
were considered.. '

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

A wide variety of alternative regulatory schemes were considered after consulting the July 2001
testimony at the public hearing held by the Board. The Pennsylvania College of Optometry, the
Pennsylvania Optometric Association and the Pennsylvania Academy of Ophthalmology offered
testimony at the hearing.
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(24) Are there any provisions that are more stringent than federal standards? If yes, identify the
specific provisions and the compelling Pennsylvania interest that demands stronger regulation.

The final regulation is consistent with federal standards. The Federal Fairness to Contact Lens
Consumers Act requires optometrists to release contact lens prescriptions which expire as determined
by the states. '

'(25) How does this regulation compare with those of other states? Will the regulation put Pennsylvania
at a competitive disadvantage with other states?

The final regulation is consistent with those of other states. For example, in Ohio, the practice of
optometry “means the application of optical principles, through technical methods and devices, in the
examination of human eyes for the purpose of ascertaining departures form the normal, measuring
their functional powers, adapting optical accessories for the aid thereof, and detecting ocular
abnormalities that may be evidence of disease, pathology or injury.” OHIO REV. CODE ANN. §
4725.01(A)(1) (Anderson 1999). For optometrists who are therapeutically certified, the practice of
optometry also includes “employing, applying, administering, and prescribing instruments, devices,
procedures other than invasive procedures, and therapeutic pharmaceutical agents....” OHIOREYV.
CODE ANN. § 4725.01(A)(3) (Anderson 1999). Invasive procedures are those that “involvef] cutting or
otherwise infiltrating human tissue by mechanical means including surgery, laser surgery, ionizing
radiation, therapeutic ultrasound, administering medication by injection, or the removal of
intraocular foreign bodies.” OHIO REV. CODE ANN. § 4725.01(E) (Anderson 1999). All of the
practices specified in the proposed definition of the means and methods for the examination,
diagnosis and treatment of conditions of the human visual system would be within the scope of
optometry as defined in Ohio. In Maryland, optometrists are authorized to “use any means known in
the science of optics or eye care, except surgery to detect, diagnose and treat any optical or diseased
condition in the human eye.” MbD. CODE ANN., [Health Occ.] § 11-101(g)(1). Maryland regulations
provide that “A licensee shall perform all necessary tests, evaluations, and observations... . to ensure
appropriate optometric management of_the patient’s ocular, systemic, visual, and psychosocial
conditions.” Mp. REGS. CODE tit. 10, § 28:06-01. Thus, optometrists in Maryland can perform all of
the diagnostic tests indicated in the Board’s proposed regulation. In Delaware, the practice of
optometry specifically includes diagnosis and treatment of the lacrimal system. See DEL. CODE ANN.
§ 2101(a). This is also consistent with the Board’s proposed regulation.

The provisions related to equipment, records and content of a prescription are consistent with
provisions in New Jersey. See N.J. ADMIN. CODE tit. 13, §§ 38-2.2, 2.3 and 2.4. The provision related
to a one-year expiration date on contact lens prescriptions is consistent with the one-year expiration
date for contact lenses under Ohio law. See OHIO REV. CODE ANN. § 4725.07.06(B). Ohio also
provides for a two year expiration period for spectacles. See OHIO REV. CODE ANN. § 4725.07.06(C).
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(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other
state agencies? If yes, explain and provide specific citations.

The regulation will not affect any existing or proposed regulations known to the Board.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates, times,
and locations, if available.

A public hearing was held in July 2001. The Board reviews its regulations and comments
received at its meetings, which are open to the public. Meeting dates are available on the

Department of State’s website, www.dos.state.pa.us.
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(28) Will the regulation change existing repoiting, record keeping, or other paperwork requirements?
Describe the changes and attach copies of forms or reports which will be required as a result of
implementation, if available.

The final regunlation will not create additional reporting or other paperwork requirements. Section
23.71(19) adds the requirement that optometrists note any pharmaceutical agents used or prescribed
in the patient’s medical records; however, the Board does not view this as an “additional” record
keeping requirement because standard medical practice would dictate such conduct even in absence
of the regulation.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

No particular affected groups or persons were identified.

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other approvals
must be obtained? - o

The regulation will become effective upon publication of final-form rulemaking in the
Pennsylvania Bulletin.

(31) Provide the schedule for continual review of the regulation.

The Board monitors its regulations at its meetings. The Board meeting dates are available on
the Department of State’s website, www.dos.state.pa.us.
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W) At least one-third of all classes of voting’
membership at any one time shall be 6wned by an
individual licensed under the laws of a.ny state to
practlce architecture. - ’ .

§ 9.163. Prior approval by the Board

., The ‘practice of architecture may not be conducted in
one of the business forms specified-[at] in § 0.162

(relating to firm practice) without first recéiving the-

written approval of the Board. Written approval shall be
sought by [ﬁlmg] submitting a completed applica--

tion on forms provided by the Board along with the o

following documents [ with the Board l: " .- .
* % * * 0 ok, :

§'9.164. Exceptlon for two owners.

“Section 9. 162 (relatmg to firm pracnce) Cwill not be _

' construed “to’ prevent the .practice of »architecture in ‘a

“"buginess form which is wholly owned by only two persens.

The ~ part.nershlp, professional association, professmnal

owns at least 50% of the business.
[Pa.B. Doc. No. 03349, Filed for plblic. mspechon February 28 2003 9 00 am}

STATE BOARD OF
'OPTOMETRY -

[49 PA. CODE CH. 23] -
Contmumg Educatlon

I4I»:

The ‘State Board of Optometry (Board) proposes to'

amend §§ 23.82, 28.83 and 28.87 (relating td contintiing
_.education hour reqmrements continuing educition Sub-

Ject matter; and reporting of contnnumg education’ credit -

< hours) to read as Set forth in Annex A, ‘The, proposed

‘amendrments would update the Board’s contmumg éducd-
tion regulations and conform them _to pnor reg'ulatory:_

: amendments . :
Eﬁ"ectweDa.te ; Sel T T T

_ These proposed amendments would be eﬁ’erfhve upon )
‘publication of final-form rulemaking in the Perinsylugnia -
. ‘Bulletin and would apply to. conhnmng education ‘eredits.

earned during the . 2002—2004 blenmal renewal penod
Statutory Authority e

Séction 3(b)(12) ‘of ‘the: Optometrlc Pract
i'Licensure Act (act) (63 P. 5. § 244.3(b)(12)) airthorizes the
- Board to approve continuing ‘education: SecthD. 3(b)_ :

‘the act'authorizes the Board to “promulgate all rules and '

regulations necessary to carry out’ the puzposes of thls
act SRR ;

Background and Need for the Amendments . .

‘The Board 'recently deleted . § 23 201 and amended
§ 23.202 (relating o the apphcatmn procedu.re for certifi-
"cation in pharmaceutical agents for therapeutic- purposes)
by final-form rulemaking published at 32:Pa’B.- 2886

(June 15, 2002). The Board’s continuing education regula- -
‘tions refer to §§ 23.201 and 23.202, and these réferences ..
‘must be updated to conform with the: prior. regitlatory =

~ amerdments. In addition, the Board’s proposed rule-

-
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©.23.202

. hearing, impose discipline on a licensee¢. for. faﬂm f,to )
" complete mandatory continuing education i accordance. R
. ‘'with section 7(3) of the act (63 P. S. § 244 7(c)) :

§ 23.83. Continting education subject matter

. The Board proposes to amend :this section to reﬂect the L
gchanges madé in thé 1996. amendménts’ to, the act,. m,
" section 5(b) of the aét (63 P. S. § 244.5(b)), which require
" optometrists who are certified to administer;and prescribe
_pharmaceutical agents for therapeutm‘purp
-_-gtrists holding theérapeuti¢ certification)’ 0. complete at ”
~*Tleast 6 hours in thé admmlstra{non a.nd prescri"’
. pharmaceutlcai agents for therapeutlc purposes..

PROPOSED -RULEMAKING

makmg to its continuing education regulations will cla.nfy o

the subject matter acceptable to-the Board for contmumg
education in pharmaceutical agents for therapeutic pur-

"The Board proposes 'to amend § 23.82(2). by deletmg

.“the references to.the Board’s regulatlons in’'§§°23.201 and

_ and replacing thém with references 16 -section
P4 1(a)(2) of the act (63 P. S..§ 244. 4a(a)(2)). This proposed
* 'amendment conforms the regulations to the Board’s June -
15, 2002, amiendments of §§ 23.201 a.nd‘23 202 Whlch

- cotvotation; Timiten Henility commpans, Tusted Hapf.__deieted § 23201 and amended § 23.202. -
. ity partnersh1p ‘or busingss corporatioh ghall ‘hédve at .-

least one owner who is a'licensee of the Board and who

right to a hearing before discipline is: imposed as prov1ded

in 2 Pa.CiS. § 504 (relating to hearing .and reeord) and
- section 7(e) of the Optometric Practice a.nd Licensire Act

(63 P. 8. § 244.7(e)). The Board ‘may “hot unilaterally

siandatory continuing education is & -Violatibn ‘of the'

followed before the Board may discipline & :licensee. The

Board proposes-to amend the regulation to ,prov1de ‘that.

the Board may under notice..and. oppof

oses (optom-:

posed amendment notifies optometnsﬁs that these (;ourses

-shall' provide -instruction regarding .the freatment ‘and
* management ‘of ocular or oculo-systemic  diséase. "The
g proposed amendment also notifies optometnsts ‘that *

oard-approved courses of therapeutic .content will bé

The Board proposés to amend § 23.87 to confonn the

.poses: Finally, the proposed rulemaking clarifies a licens- .
ee’s duties in reporting continuing education’ courses.to :
- the Board. The proposed rulemaking conforms the Board’s -
. continuing education regulations to the statuté and prior -
regulatory amendments and thereby eliminates confusion
* regarding the acceptable subject matter for continuing -
education courses related to pharmaceutlcal agents for oo
: therapeutlc purposes. .

'Descrzptzon of Proposed Amendments
- § 23.82. Continuing education- hour requzrements

Thé Board proposes to amend § 23, 82(b) to reﬂect the

g place a license on “inactive status” for failure to’ complete . -
mandatory. continuing ediication. The. faﬂure ‘o compls te. .

~and regulations of the Board and the notice, and heanng- o
o 'procedures of 2 Pa.C.5. §§ 501--508 and. 701704 (relat- -
- ing to:Administrative Agency Liaw) 4nd the zct must .bs .

he: ’pro- :

demgnated with a course number with: the sufﬁx “T” In
. addition, the proposed amendment instruéts'course. pro- -
. viders that the Board will notify the provider of approval
“of ‘a ‘course. Fmally, the proposed’ amendment requests
_that preapproved ¢ourse providers indicaté on theé ¢ertifi-
cate of attendance that the courseis a therapeutlc couxse, :

) § 23.87. Reportlng of continuing educatzon hours

-regulatlon to the currént statutory requitrement for bien- .

nial continuing. education, 30 hours; and-t¢ . note ‘that

providers with therapeutxc certlﬁca’aon shall include at;

: “Jeast 6 hours in therapeutic -courses. In"addition, ‘the
. Board proposes to amend the requirernents for: domlmen- .

‘tation that shall be submitted, upon request, to verify
‘attendance at mandatory contmu.mg education. The " pro
posed amendment prowdes that optometrists shall in
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submlttmg documentation of continuing education comph—
"ance. . The . Board provides this number to the couise
prov1der -The. course provider generally provides -the *
. course, niimber on the certificate of attendance. If the
course. provider does not provide the course fiumber on
theacert]ﬁcate of. attendance, the proposed arnendment
* ‘plates. the burdén' of obtaining the cotirse number ﬁ'om
. the prov:lder on the optometrist. -

Fzscal Impact and- Papervork Reqiiireménts .

The ‘proposed amendments should have ne fiseal. meact
.6 hcensees, ‘the Board, the private sector, the general
pubhc or’any political subd1v1$10ns .The proposed amend- .

'Bo d or, the pnvaﬁe sector
| .unset Da,te

“ted \a’ copy
dént Reg
Consumer Protection and Professional Licensure Copimit-.

of this proposed rulemakmg to the Indepen-

" Commiittee '(HPLC). In.addition to subniitting the pro-

* posed. rulemaking, .the Board hag provided IRRC, the

. SCP/PLC "and the HPLC with a copy of a detaﬂed’
. tory Analysm Form prepared by the Board. A copy

* "of thit ‘material is. available to the public upon request.

‘Under sectlon 5(g) of the Regulatory Review Act,. 1f
IRRC has. -objections ' 0 .any .portion of the’ proposed
rulemaking; it will notify the Board within 30 days of the '
close of, the- pubhc commiént. penod The notification shall,
specify the regulatory review criteria which -have not been

- met; The Regulatory Review Act.specifies detailed proce-
*“dijres for review of objections by the Board, the General
Aés;uelnlibly and . -the, Govemor pnor to’ pubhcatlon of the;

© this proposed

d™of - Optometry, P. O:"Box ' 2649; Harrisbuirg;—PA;;
“www.dosstaté.pa.us, ‘within 30 days followmg

STEVENJ RETO, OD

: mends adoptlon.

Annex A

STANDARDS:
PART I DEPARTMENT OF STATE.

AFFAIRS
CHAPTER 23. STATE BOARD OF OPTOMETRY
e CONTINU]NG EDUCATION
§ 23 82 Contmmng education hour requn'ements

) vatlon of license is requu‘ed to complete, during the 2

PROPOSED RULEMAKING

clude the course approval number to the Board when :
“hours of continuing education. For licensees certified in

5 [ and §§ 23.201 and 23.202 (relating to qualifications
for certlﬁcatlon, and application procedure) 1, at
“least 6 of the required 30 hours shall concern the’
" . prescription and administration of pharmaceutieal agents
¢ for: therapeutic purpoges.
'vz,.approved course described in [§ 23. 201(b)(1) (Re-
-served) | . section 4.1(a)(2) of the sct. (63 P. S,
. §244. 4a(a)(2)) ‘shall satisfy - the. contmumg education - -
. reqm.rement for the blen.mal renewal period in which it is

ments: should N0t create add1t10nal paperWork for the :

L reqmrements for any blen.mal rerewal period. will [ have
. their licenses. placed. inh ‘an inactive statis and will

d contmuously momtors 1ts regulatmns There— b >Pr0hlb1ted from thé pragtice of optometry until

. 7(e) of the act (63P.8: § 244.7(¢)).
+ P S § 745 5(a)) onx Februa;ry 12, 2003, the Board subxmt— S ;

. ing; ‘education - in  ¢ases 'of certified illness or undue

t Ce RC), th o
a ory Review Comiission (IRRC), the Senate . _-.hardshlp It [shall be] is the duty of each licensee’

tee,’ (SCP/PLC) and the House Professional Licensure '’

:grantedmpart o
. 3 23.83. Contmumg educatlon subject matter.

'pertammg to the use of means or methods for examina-

‘  human visual systém and may includeé examination for -
.and adapting and. fitting of all types of lenses. The Board,

= actua.l practice- of optometry sach as studxes in ofﬁce

Deborah Sinith, - Board’Adﬂiiﬁistraton'State A
,menli of ocular or ocu.lo-systemlc disease. Course

‘p ‘hcatmn of this proposed rulemakmg in the Pennsylva- f

. - , Chazrperson
F1scal Note 16A'529 NO ﬁscal unpact (8) Tecom- f‘subject to reevaluation by the Board. When courses

. 'in ‘the prescription. and admnnstratlon of pharma-

- .ceutical agents for therapeutic purposes are pro-
: vxded by preapproved providers who do not receive
-a, specific. course number from the Board, course.
‘sponsors must m(hcate on the certificate of atten-
dance that- the course is offered to meet the re-’

TITLE 49 PROFESSIONALAND VOCATIONAL .

SubpartA. PROFESSIONALAND OCCUPATIONAL L
§ 23.87. Reportmg of contmumg educatlon credit

. .vide, at a.time pregeribed, and on forms approved by the
oL Board ‘& signed’ statément certifying that [ continuing

" education- requiremerits have been met and ] they -

(a) An apphca.nt for biennial lcense renewal or reacti
' have met the contmmng education requirements in
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years preced.mg renewal or. reactlvatwn a minimum of 30

accordance W1th section 4.1 of the act (63 P. 8. § 244.4a)

Completxon of a Board-

completed
(b) Persons fa.ﬂmg to meet the contmumg education

‘uch time - -as educatlonal crltena are met, licenss is
wed, and any feés and Penalties are properly

] be dmclphned in accordant:e with “section ',

+(c) The. Boa.rd may wauve the requlrements of comntinu- -

f'g’wa:lver to notify the Board in Wntmg and request -
' the wa1ver[ A whlch 1 prlor to the end of the

(a) Acceptable com'ses of study are’ limited. to those

tion,; dlagnoms[ ] aiid treatment of conditions of the

will ‘not accept courses of study which' do not relate to the,

ement and financial procedures. .

), C urses that wﬂl meet the requiréments for
ion in the. prescnptlon and administration
aceutical ag"ents for therapeutic‘.-’purposes L

3 ai) sha].l Il concern' the freatment and manag -

‘ard. Courses approved to meet the reqmre-'

or cel;tlﬁcatlon in the prescnptlon and ad-
tiation. 'of pharmaceui:lcal agents for thera- -~
purposes will be given a course number with
suffix “I.” Approval as a thérapeutic course is

qmrements for certification. (

hours.
Apphcants for a’ hcense or_ license renewal shall pro- -




e e

1120

_section 5(b) of the act 63 P S. § 244, 5(b)) by prov1d-
ing information [to document their certification, ]

which [ information ] shall include [but not be hm-
ited to ] the followmg

% ®w % *

(3) Title of course, including the. course number‘- :
: assigned by the Board, if apphcable, and description
of content. For those courses. which are approved to-.
s ‘meet the requirements for certificdation in the pre-
“seription and administration of ‘pharmaceutical -
.agents for therapeutic purposes, the licensee claim: -
ing credit for the course shall prov1de the Board' .

with the course pumber. .
Cx ox £ o= * -

i

' [PaB. Doe. No. 03-350. ?ﬁ'led for public inspection February 28, 2008; 9:00 a:m.] S

[49 PA. CODE CH. 23] } R
General Rewsnons (A

The State Board of Optometry (Board) proposes to
amend §§ 231, 23. 33—-23 35, 23.42, 23. 64 and 23.7% and

I to add’§ 23. 72 to. read- as set forth in Afinex A’ The. |

" proposed rulemaking ‘would generally update ‘the Board’s

regulations to reflect current ‘practices in thel profe531on -
" and to snnphfy the formation of professmnal corporatlons

Eﬁ‘éctwe Date

" The proposed rulemakmg would be eft’ectlve upon publl-,

cation of the final- form rulemakmg in the Pennsylvama
Bulletzn N Ce .

Statutoz:y Authorzty L

_ Section 3(a)(2 1) of the Optometnc Practlce andv','
. Licensure Act (act) (63 P. S. §" 244.3(a)(2.1)). ‘added by the .
, act_of October .30, 1998 (P. L.’ 721, No. 130) (Act 180) -

prowdes that the Board' shall havé the. duiy “[t]o deter-

tnine, dn accérdance with -bptometric. education, tralmng, .
. professional competence and, skill;-the medng and meth- -

ods’for .examination, d1agnos1s and treatmérit - of - condl—
"~ tiohs of “the visual system.? Section’ 3(33(3) ‘of -the
requires the.Board “ftlo’record all licenises -ini_its ‘office
Section '3(b)(9)" of the act "authorizes ‘thé *Bdar -,“[t]o.
éstablish and adrmmster a records system Whlch--
shall -be open to- public: mspectmn,durmg ithe ' régul

- business hours of the Board.” Finally, séction ‘3(b)(14) of
the act -authorizes the Board “[tlo prorhulgats all rales .
. and’ regulations necessary to can'y out the purposes rof »

this get.” -
Background and Need for the Proposed Amendments

The Board’s current regu]atmns were promulgated pnor
to the amendments -thade by Act 130°and do net address

the means and methods- for -the exammatlon, d1agnos1s‘
and treatment of condltlons of the visual system "Act 130"

_placed additional duties on the Board. In dddition, the
Board routinely receives numerous requests $or mforma-

* tion’ regarding whether optometrists .are permltted 't0

perform specific procedures. Act 130 defines the practice

of optometry very broadly. Act 130 specifies that the . -

Board has.the duty to address.the more specific: neans
-and methods that optometrists may employ ‘This ‘pro:

posed Tulemaking addresses both pubhc mqulry a.nd the'
- amendments made by Act 130. IV
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. shall follow in writing prescriptions and do mot require | -
“a patient’s medical record (optometrists were granted. use,

*the Board’s regulations do not reflect the Board’s current -

- tions committee and consideration by the entire Board, an-

* % Optometry (College) and the Pennsylvania Academy ‘of .
" Ophthalmology (Academy). Following this solicitation of
* input. from stakeholders, the Board placed noticés of a
. -.public hearing in major newspapers of this Comrnon:
“wealth inviting the general public to a _public hea.nng on

~_ments ds-set forth in Annex'A.

.§ 23.1 (relating to deﬁnttwns)

for the examination, dJagnos1s and treatment’ f

" years as well as newer technologles ‘that” have ~ ondy
" become a standard part of optometnc practlce in: the past

- :examination-of the’ eye and orbit ‘and 4
‘determine the patency of the laciima} system.

. studies. The proposed .amendments also- addre_ss ‘neAn

‘ optometnsts may employ vision therapy or orthoptms low

- specific procedures are authorized by Act 130 ‘and ,ar

" . surrounding ‘this Commonwealth _
- § 23.33 (relating to practzce) S \,’ By

© clarify that this restriction applies only:when the. optol

The Board’s current regulations are outdated in -that
they do not set minimum requirements. that optometnsts

optometrists to.record the pharmaceutical agents used in -
of limited pharmaceutical agents by Act 130): In- addmon,
recordkeeping - system. These proposed atmendmeénts aré

necessary to bring the Board’s regulatlons mto comph-
ance with the amendments made in Act 130.7 | . .

Following numerous meetings of the' Boards regula-

exposure draft was sent to the Pennsylvania Optometnc
Association (Association), the Pennsylvanid College’ of

July 12, 2001, The Association, College and Academy sent
representatives to the public hearing. No- members of the
general publi¢ attended: the meeting: After :considering ~—
the input received, the Board now proposes the amend—}

Descrzptwh of the Proposed Amefzdments " - : A:-\f A

In accordance with the ‘mandate of Act 130 the Board
proposes to amend § 23.1 to define means and meth‘ 5

condifitions of the v1sual system.” In’. formulatmg the
provisions of the proposal, the Bosard considered extensive -
comments -fromi the College, Acadenly -and Association’ at
its public hearing held on July ‘12, 2001.-The Board’

proposal inclides diagnestic ;and- treatment dires
that bave béen performed by optometrists for

few years. 7

of any computenzed or automatic refractmg device,- sual”
field testing, ophthalmoscopy, anterior .and p or. €
ment photography, provocative: tests, - eiectro iagnostic
tests; the use of lasers for -diagnostic purpdses und
diagnostic

the proposed amendménts provide that | pt; ;
order radlographs, computer assisted’ tomography ans,"
magnetic resenance imaging scans and laboratory work.,
Fmally,'the proposed. amendments . prov1de ‘that. optom
etrists may order, interpret and repdrt 6n’:angiographi

and methods of treatment. The -amendments provide:

vision rehabilitation, epilation of ldshes and may trea

the .lacrimal system including using puhetal- plugs.‘?The

consistent with the practice of optometry m all states

The Board proposes to amend § 23.33 to conform 1
etirrent practice in the fiéld of optometry Subsectith |
of the current regulation restricts 'an - optometiist |
practice in a room used exclusively for the, practice,
optometry. The Board proposes t6 améend subsection (a) t0

etrist is practlcmg in his own. ofﬁce The reality of todaj
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practme is that optometrists practice in health care
. facilities as. well as their offices and cannot, therefore,
" always prictice in a room used exclusively for the prac-
tlce ‘of optometry.

The Board also’ proposes to amend subsection (b) to
further deﬁne thé practice of an optometrist in a licensed -

healt}i caré’ facility.. The proposed amendment merely )

reﬂ t3” the current state of practice of the profession,
g “licensed Bealth' care facility” to include “in-
nt or’ out-patrent hospitals ‘and emérgenty rooms,
ing ‘homies. and léng térm care facl,htles, or any
famhty rith the rieed for optome’cnr- sérvices.”

Fmall ; the Board proposés to amend § 23.33 by addmg '

a'st bsectron &) fo perinit, optometnsts to provide visual
sereenings: at any: location, public or- private, within'this’
" Cormonwealth. Optometnsts -are frequently asked.to

perform,s:mple visual screenings, which do not require -

the elh{nes of 'the optometnc ofﬁce or health care _

wotild permlt optometnsts to- perform these screemngs

Th_e' provision of vision- screening services i a great

eﬁt to the c1tlzens of: thig Commonwealth

. ’ctmous names) , .
The- Board proposes to’ a.mend §§ 23 34 and 23 35 to

‘reﬂect current optometric practice and- to refléct the

rént recordkéeping procedures of the: Board. admiviis-
¢ bffice and ‘the. Departﬁ:ent of State Corporation
. Buréau «(Bureau).
§ 23'34(&) to “permit optometrists to incorporate with.-
oth health care professiopals if authorized by the
C monwealth .laws pertaining to mcorporatmn The-.

the requlrements that optometusts file articles.of incorpo-
ration. or: ﬁctmous name registrations with: the-Board for
approval prior to. filing with the Bureau. Departmental

tially ‘a filing office - and is_not staffed to ersure.

s,

. Board ks found no pubhc benefit to, tﬁe current reqture-
ments of thésé sections. . .

§ 23 42 (relatmg to equzpment)

reqmred for performmg a basic; rather than complete

ment keratometer. Tlus change reflects cun'en’c préctice.
. §.23.64 (relatmg to"professional ‘conduct) :
“The Bosird proposés to add subsectron (c) to § 23 64

. Subsectmn (c) would alléw an optometrist to terminate -

h1s care of ‘a patient who' is nof adhering fo appropnate
regnnens of care and follow-up. The proposed’ subsection

- would  require thé optometrist to notlfy the patient in . .
. writing and

lain why the optometnst was terminating: -
his care of the patient.. Finally, the proposed subsection-
would ; require the optometrist to copy the. patient’s record-
and’ give the record either to the pahent or .to the
subsequent treating optometnst .

§ '23.71 (relatmg to patzent records)

E The Board proposes to amend § 28.71 to reflect current
prictice. The' changes reflect the current terms used-
(“uncorrected” vision instead of “naked” vision) and refer
to the useé of pernntery, which is the standard in visual

and 23, 35 (relatmg to’ professzonal corporatzons, .

-The ' Board ‘proposes fo amend -
Board proposeés ho amend §§ 23.34 und 23.35 by deletmg o

- practice is for the Bureau to send copies of all optometric .
ﬁhngs to: the Board for review. Becausg' the Bureay is -

. iarice Wlth the current §§ 23 34 and 23.35, there-is *
no‘way to enforce, ‘thé eurrent provisions. In, addltlon the -

‘The Board préposes to amend § 23.42 first by clanfymg
" that the equipnient: listed-in- the-section is the mibimum

. op ometri¢ examination, In’ addltlon, the Board: proposes :
.o replace the eqmpment ophthalmometer with the equip-
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ﬁeld testmg In addition, the Board proposes to amend -

‘§ 28.71 by adding subsectmn (a)(19) which requires the

. -optometrist to record in the patient’s medical record any

pharmaceutrca.l agents used or prescribed, including
* strength, dosagé, number of refills and adverse reaction,

. if applicable. The information updates. the regulations in_-.

compliance with Act 180's grant of authority. f6 use
pharmaceuﬁcal agents and reﬂects p:roper med1cal prac-
- tice in recordkeepmg.

Fmally, ‘the Board proposes to amend § 23.71(c) by

. settmg forth requn'ements for optometrists who provide a*
" . patient* with .4 contact lens prescription.”Thé cuxrent .
. Séction: provides that-the optometrist has the’ discretion to : -

- detérmine whether, to provide a patient’ with .a contact

- lens; prescription. rather than dispensing the lens to the
patient. Some optornétrists have been reluctant to provide
patients- with a contact lens prescription, even when the

" The proposed subsection. (c)(1) requires-the’ Optometnst to

The . pro oséd subsection (e((2) provides that an

" lenges Th15 provigion piotects the optometnst by clarify-

" prescription until the optcmetrist writes the prescription,
because any- trial lenses used are merely d1agn03t1c

§ 23 72 (relatmg to prescrzptlons) ' o N

. ine all réquirements for 4 satlsfactory fit prior to,

-, providing a contact lens. prescription. This provision-pro-~ -
tects}the optometrist. by clarifying the optomeétrist’s re- =
g 1b111ty in’ def,ermmmg fit ‘requirements for contact .

cons1der all contact lenses used in,

£ requiested: the prescription, for fear of Liability if -
spenser: provides the. pahenta ‘with incorrect lenses. .-

-

that the optomaétrist lias' not detérmined the final -

The Board proposes to amend 1ts regulamons by adding. -

requu'ements for ‘prescriptions’ i’ § 23.72.. Act 130 ex-
“panded the scope of practice of optometry to include “[tlhe
" administration and prescription’ of legénd ahd nonlegend
drugé as approved by'the Secretary of Health. .

t1ohs for contact lenses and spectacles; and the Board’s
slations’ did not set reqmrements for these prescrip-

” 63 P S; .t
§ 244.2) Prior to 1996, optometrists only wrote prescrip-

.- To standardize practice in this Commonwealth and. : -

ensure that all optometrists in this Commonwealth in: -

clude information important to the patiént on any pre-
scription written, the Board proposes requirements’ on

, optometric . prescriptions generally and proposes-to set N
- specific requn'ements for. contact_lens spectacle a.nd phar-———

maceubrcal prescnptrons

Proposed § 23 72 Would requ1re that a]l optometnc
prescnpmons bear the name, address and license nurabér
of the optometnst the name of the patient, date the
- préscription “is_issiied - and expiration date. Coutact lens

* presériptions would have to specify ‘the lens.type, all -

~ specifications necessary for- the ordering and fabrication
of the lenses, number of refills and expiration -date -
* consistent . W1th the type and modality of use of the

contact lens-being prescribed, but in no case greater than

1 year. These réequiremenfs are - consistent with the-

generally ‘accepted standard of optometric practice and

- ensure that the contact lens dispenser will dispense the

proper. lenses for the patient as determined by the

optometnst In- addmon, the maximum of 1 year expira-
tion date ensures that contact lens wearing patients will
‘be rechecked by the optometrist at least yearly, the

maximuin- time period recommended by medijcal profes- - :
sionals. For spectaclés, the maximum time period recom-

mended for reexamination is 2 years. This time penod is
reﬂected in § 23.71(h).
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Fiscal Impact and Paperwork Requirements.

The proposed amendments should have no fiscal impact.

on hcensees, the Board, the private sector, the general
public or any political subdivisions. The proposed amend-
‘ments should not create additional paperwork for the
- " Board or the private sector.

S'unset Date
The Board continuously momtors its regulatlons There-

- fore, no sunset daté has been assigned.

. Regulator:y Review
"~ Under section 5(2) of the Regulatory Rev1eW Act (71

‘ P S.'§ 745.5(a)), on Febriary 12, 2003, the Bosrd subriit-

" ted. a. copy of tlus proposed - rulemalnng to the ‘Indepen-

dent .Regulatory Review Commission (IRRC), the Senate
_ Consumer Protection and Professional I_acensure Comnmit- .
tee (SCP/PLC) and the House Professional :Licensure:

* Committee (HPLC). In addition to submitting -the.’pro-
‘posed ‘rulemaking, the Board has provided IRRC, SCE/
PLC .and HPLC with a copy, of a detailed Regu.latory

" Analysis -Form_ prepared by the Board.-A- copyaot:.thls‘

- *material is available to the public upon request

“Under section 5(g) of the Regulatory Rev1ew Act (71"

P,S. § 745.5(g)), if IRRC has objections to any portion'of

“the proposed rulemaking, it will notify thé Board within- - -
30 days of the close of the public comment penod The

" notificationr shall specify the regulatory review -Critéria

which have niot been met. The. Regulatory Review Act - :
_specifies detailed procedures for review of obJectlons by .
the Board, the Général Asliémbly and the Govemorzpnor ‘

to pubhcatmn of the regulatlons
Publzc Comment

erested ,persons are invited to submlt wntten corh:.
n ,:suggestions or objections regarding this proposed
.rulemakmg to Deborah Smith, Board Administrator, P. O.

Box 2649, Harrisburg, PA 17105-2649, www.des. state. pa, -

.....

" us, W1th1n 30 days following pubhcatlon of tlus proposed
rulemakmg in the Pennsylvania Bulletin. ,+ -

STEVEN J. RETO b, D.;

Chanperson “

Flscal Note: 16A-528 No ﬁscal 1mpact (8) k

'I‘ITLE 49 PROFESSIONALAND VOCATION
- S’I‘ANDARDS .

PARTI DEPARTMENT OF STATE ~ .

" Subpart A. PROFESSIONAL AND OCCUPATIO AL - -

"AFFAIRS | .
CHAPTER 23. STATE BOARD OF OPTOMETRY '
. GENERAL PROVISIONS
§ 23.1. Definitions.

The following words -and " terms, when used in- thls .
chapter, have the following meanings, unIess the context

clearly md1cates otherwise:

; Means and methods for the exammatzon, dwgno- -
sis and tredtment of condztwns of the vzsual sys- .

tem—-

) The means and methods for the exammatlon, e :

diagnosis and treatment of conditions of the v1sua1

system that mdy be .eniployed by hcensed optom- o

- _ etrists include:

PENNSYLVANIA BULLETIN VOL 33, NO. 9, MARCH A, 2003

PROPOSED RULEMAKING

(A) The use of any computenzed or automatlc :
refracting device. " .

. (B) Visual field testing such as ma.nual or. auto- B
) ‘mated perimetry.. -

- (C) Ophthalmoscopy, including ophthalmoscopy _
- - of a patient who has been anesthetized by a practl-
txoner authorized to provide anesthesia.services .
_and in accordance with applicablé law and regula-
- tion governing the anesthesia provider and facility, -
and with or without the use of dgagnostlc lenses -
including, any condensing lenses, gomoscopy lenses
: and fundus contact lenses. -

. (D) Anterior and postenor segment photography. V

(E) Provocative . tests.

_ for
.electrodiagnostic testing. ' )

glaucoma 2 and )
\ S .

* (F) The use of lasers for d1agnost1c purposes

A
‘ (&) The employment ‘of. v1‘slon therapy
orthoptlcs -

(H) Low wsmn rehablhtatlon.

L m Treatment of: the lacnmal system mcludu;g ‘
“‘the use of punctal plugs and diagnostic procedures
" to determine the: patency of the lacnmal system. -

) Epllatmn of lashes.

(K) Ultrasound exaimination of the eye. and orblt
- including A-scans with or w1thout Intraocu]ar Lens o
| calculations and B-scans, . i

(L) Ordenng of radmgraphs computer ‘ass1sted ‘
tomography scans (“CAT” scans), magnetic reso-
nan¢e imaging scans (“MRI” scans) a.nd laboratory
work. .

LD Ordermg, mterpretatlon and reportmg of
! anglograplnc studles of ocular vasculature and
blood flow.

ST ) The practlce of optometry mcludes all levels
- of evaluation and managemeént services. and . also-
. ‘includes, for those optometrists who are therapeutl-

. cally certified, the admnnstratlon and prescnptno
. of approved legend and non.legend drugs R

" *.',*;*'*’ ®

,. _ BUSINESS PRACTICES '

§ 23. 33 Practlce. '

*{a) An optometnst engaged in the active. pract1
-optometry shall practice in a room" used exclusively fc
the" practice .of’ optometry when practlclng i hi
" office. A change in this address, or the addition of place
.of practice, shall comply with" §§ 23.43. and 23. 44 (relat
ing to oi"ﬁces, and additional practice locatlons)

(b) In comphance with § 23.36 (relatmg to consult'
-advisor, staff or -employe optometry), an’ ‘optometrist m
. arrange thé professional practice to include- service t
licerised health care service . facility, lncludmg in
patient or out-patlent hospltals and emergent

. rooms, nursing homes and long:term care faciliti
or any faclhty with the need for optometnc S
vices.

oo® % L
(e) An optometrist may provide wsual'screenm
at any location, public or pnvate, wﬂ:hm tlus Co

. monwealth

(f)***




§- 334 Professignal corporations.

: s1onally inéorporate with other optometrists, medical doe- -
bor's, doctors of ‘osteopathy, dentists, psychiologists, podla-
{rists: [and] ch:ropractors[ 1 and other health 'care
professionals if this mcorporatlon is authonzed by
Chapter5 17, 25, 29 '33 or 41. L RN

Pz

(b) [The artlcles of ' incorporation and regxstry
‘statement of the proposed corporation shall be filed
with the Board for review and approval, pnor to
I ’1ss1on to the Corporatlon Buregu. = .

€ name of a professmnal corporatlon w1ll

th rprofessmnal corporatlon which does nét’ contain
thé ~names of all -the licenséd - ‘professionals  with * an
- ownership; mterest in the pract1ce the Board, shall be.

. supplied w1th a list of these persons. [ The Board will

notlfy the' optometrist “of its approval, or dlsap-
- proval, and this noticé shall be submitted to the”

CorpOr'tron Buréau; together with ‘thé ‘documients -

ses: reqnlred by that agency for filmg artlcles

der the terms' of this section shall no\tlfy the: Board: of a,
- chi ge’ in the name’ or ownership of the [corporatmn,

prior to practicing under a new name or. gwiiership
structure] busmess o

§ 23. 35, Flctrtlous names. ' . el

*’w'*,.* B T

. (b) [A ﬁctltlous name reglstratlon shall be flled

! the Corporatlon Bureau. '

“(6). A ﬁctltlous name will be. approved by. the

Board ] A IIst of the optomeétrists. with ' an ownerslnp
* interest, in-the. practrce shalt be. submitted to the. Board
concurrently with the fictitious name registration.. [ The,
Board will notify ‘the optometrist of its approval, or
dlsapproval and this notice shall be submitted to
thé’ Corporation Bureau, together with the docu-

f tltlous name registration.
(d) 1 An optometnst pract1c1ng under the terms of this

Sectlon shall notify the Board of changes in the nieme or -

ovynershlp of the busmess[ , and shall seek Board.

approval of these changes prior to practicing under

a new name or ownership structure . - |
: . . OFFICE OF OPTOMETRIST =
§ 23.42 Equlpment

An oﬁice mamtamed for the practlce of optometry shall .

be fully équipped for the making of a [ complete] basic

Optometncal exam.mahon mcludmg[ but not hmlted :

tO, 1 the followmg ,
(1) [0phtha1mometer] Keratometer. I

o * * ¥ K %
-"". . UNLAWFUL PRACTICES
§ 23 64 Professmnal conduct

). ‘An optometnst licensed by the Board’ may profes- '

roved by the Board.] If a name'is chosen for - =

(d) 1 An optometnst [mcorporatmg] practlcmg =, -

“shall ' seek Board approval of these’ changes '

—‘KWIth the Board for approval, prior to subm1ss10n to .

'may be-. comphed Wlth at: th
ments and fees required by that agency for ﬁlmg a9 - : :

PROPOSED ‘RUL’EMAKING ' . . 1123

i (e) An optometrist may. terminate his or: her-

Optometnc care of a patient who, in the profes-
sional opinion of the optometrist, is not adhermg to
approprlate régimens of care and follow-up. ’

(1) The . optometnst shall notify the patlent in
Wntmg, that the optometrist i% termmatmg the
professmnal re_latlonshlp angd the reasons for the

o tennmatmn.

S @) In addltmn, the optometrxst shall make a copy,
’ of the patient’s medical record available to the:

patlent or successor’ eye care provider. -designated -
: by ‘the patlent ‘and may charge a reasonable fee for

co ,ymg the record

(e An optometnst Shall use professlonal ludgment to
determ.me ‘what- services are to be provided to his. pa-
5. Récords of the actual services’ rendered shall“be

‘maintained " for' a- ‘minimur of 5° yéars” ‘after the last

consultation with a pat),ent Records shall indicate when'a
referral has been made to'a physmmn An examination
may mclude[ but is not lnmted to, ] the- followmg’

¥ *° _* * *
>;_‘[" graye_i 1 uncofrrécted visu,,a; acyit’yl
) * xS .*“;. koo

(14) Visual ﬁelds [ " Gentral- {after age 40) ] mclud-

lng ma.nual or automated penmetry

k.. o wL ok Tk * .
; ¥

(19) Pharmaceutxcal agents used or. prescnbed
including" strength :dosage, numnbeér’ of refills and

: adverse reactlon, if apphcable. o

A (b) An optomemst shall comply- w1th a patlent request :
.- for a eopy of the patient’s spectacle prescription, within 2
" years of the patient’s last eye examination. Requests for

spectacle prescnptmns from exanunatlons over 2 years.

* prior to the request[ , or for contact-lens. presciip~

: Atlons,] may be complied with at the ‘discretion, of the

optometrist. Requests for contact lens prescnptlons
di

L RECORDS 1 PROFESSIONAL PRACTICE ‘
f§ 23‘71, Patlent records. . : : '

optometnst o

(e} [An optometrlst’s hcense number shall appear

on, each prescription written by that 0ptometnst.]

CAm optometnst who, in his discretion,. prov1des a
.- contact lens prescnptmn, shall comply with the
: followmg'

(1) The optometnst ‘shall determme the reqmre-'-.

ments for a satisfactory fit of a contact lens prior to
prowdmg a contact lens prescnptlon.

(2) The Optometnst shall cons1der the. ' contact

’ lenses used in determining the contact lens pre-.

scrlptlon to be dlagnostrc lenses.

§ 23.72. Prescnptlons.

(a) Optometnc prescnptlons shall bear: .
(1) The name; address and license number of the

, Optometnst. .

¢ (2) ThHe name Of the pat1ent

(3) The date the prescription is 1ssued by the
hcensed practltloner.

(4) The ex-plratlon date.
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(b) Contact lens prescriptions shall specify the : law enforcement agents have asked the Board to promul-
" lens type, the specifications necessary for the.or- gate a regulation further defining “used.solely for the -
dering and fabrication of the lenses, number of storage of vehicles” so that dealers may comply. with the
refills and expu'atlon date consistent with the type - act and law enforcement agents may enforce the act. The .
and modality of use of the contact 1éns - being Board’s proposed rulemaking would define storage of
prescribed, but in no case shall the expxratlon date vehicles ‘in relation to engagmg in the business of a -

bé greater than 1 year. The prescnptlon may in- véhicle dealer in a way that is consistent with public
clude a statement of catition or a disclaimer if the protection concerns that prohibit a dealer from conductmg
- statement or diselaimer is supported by appropri- sales activity at an unlicensed location.

ate findings and’ documented in the patlent’s med— . Sin gle Vehicle Display

ical record.
- " Individual licensees and PIADA have asked the Board
n ag(x? el::)];a:lfelagfﬁ ncisgﬁfgipnsﬁﬁgﬂ a;gec(lga;l:e . to clarify whether the placement of a single vehicle at an -
rescribed, ﬁali);l on date ? gumb or of - reli)ills a]{ unlicensed location is always the display. of that- vehicle |
- P , €Xp 4 for sale, and therefore prohibited, or whether the place-

lc(;z:ﬂ) nmsﬁ;zgf:: ni;;(;r use énd any md.lcated pre- . ment of a single vehicle at an'unlicensed location may,
ary under certain  circumstances, . be  considered permissible
G )] Spectacle prescnptmns shall speclfy any jri- achvﬂ:y The licensees’ concern arises because many shop-

formatmn that would be relevant to manufacturmg  ping malls approach licensees to place automobiles in the

. glasses lncludl.ng the dioptic value of the- sphere, shopping mall. PIADA has informed the Board that this

astigmatism, prism, slab off, add power and axis or. type of vehicle display is permitted in states surrounding

- orientation of the astlgmatlsm correction. . ', i .this Commonwealth and that Comimonwealth dealeis

+- —~— [PaB. Doc. No. 03-351. Filed for public mspectlonFebruaIy 28,2003, 900am].. " believe they are at_a_competitive disadvantage ‘because
the act requires vehicles' to be displayed at licensed. K

. locations. Some surrounding states permit single vehicle
displays at unlicensed locations: provided the dealer is.

. "issued .a special permit for the display. The Bodrd pro-
poses -to 'make a-distinction between display . for sale

STATE BOARD OF VEHICLE ‘whith may ‘only occiir at a licénsed location and ‘other

smgle vehicle display. This distinction will permit. i

M ANUFACTU RERS licensed dealer to place a smgle vehicle at an u.nhcens_ed(

oo . .location. - . ! .
DEALERS AND s .7 Bection 19(34) of the- act (63 P.8. § 818 19(34)) autho
S ALESPERSON S ... rizes the Board to discipline a dealer who “conducts its .
, - busiress . . . at any other location than that-authorized by
IR its license. » Under section 2 of the act (63 P.S.§ 8182),a:
[49 PA CODE CH. 19] : ) . dealer is a person “who is engaged in the busihéss of -

Branch Lots < buying, sellmg or exchanging new ‘or used vehicles or an
: : ‘interest in new or used vehicles.” Section 2 of the act also

The Staté Boardof Vebicle Manufacturers, Dealers'and = défines “buying; selling or exchanging” to “include listing, -
_"Salespersons (Board) proposes to add §.19.5- (relatmg to :-offenng, auétioning, advertisihg, representing er solicit~
branch lots) to read as set forth in Annex A. .. - . . ing, offering or attempting to solicit or negotiate on béehalf

.- The proposed rulemakmg would inform hcensees of he ) :glglgggf(;;é;l ¢, purchase or excha.nge oF any smlar or
**‘conditions under which a licénsed dealer may “keép ‘

vehicles at an- unlicensed location used only for storage - . “With' those defisitions in tind, - clearly the General

., o purpéges -and, the conditions under - Whlch a -licénged Assembly did not intend to prohlblt all advertlsmg at a

! L .._dealer_may_ exh1b1t a smgle vehJcle at an, unhcensed " location other than the licensed location; a ban would
{ " prohibit highway billboards, sideboard advertlsements at™

location.
on. ’ L ° oy ". gporting events and adboards on ‘buses and subways. The’
Effective Date - o <o " . . General Assembly must have intended to prohibit- only -
The proposed rulema.kmg w111 be eﬁ'ectlve upon pubhca- - - . activities directly reldted to buying, selling or exchanging,
‘tion of final-form rulemak:mg in the Pennsyl‘vama Bulle- o Avehlcles at locatlons other . than the dealer’s licensed
_tin. v y R locatmn
Statutory Authority o o D Sectlon 19. 18(a)(3) (relatmg to estabhshed place of

busmess for dealers) defines. a ‘dealer’s display area as a °
The proposed rulemakmg is authonzed under sectlo_n 4 place “where the public is permitted and invited in the

. of the Board of Vehicles Act (act) (63-P. S. § 818.4). ' regular course.of ‘business .to inspect or test’

Background and Need for. the Proposed Rulemakmg <, drve. ve}‘xilcles of}flered for sale.” Sectlgéll 1? 18(a)(3)

. . N < goes on ‘to escnbe what requirements a “display area”
I Storage of Vehicles : "+ must meet. These requirements include, among other

U“ Section. 5(e)(1)(ii) of the act (63 P S § 818. 5(e)(1)(11)) . things: adequate space to display and show no fewer.'than .
a = provides that “[a] branch lot shall be a separately licensed .. five vehicles; grading, surface and lighting requirements;
Jocation which meets the facility: reqm.rements “défiried reqmrements that thé: area be separated from other
¢ . herein and by the regulatlons as. a main lot, unless used: businesges; and réquirements that the area have a tele-

~ solely for the storage of vehicles.” ‘As space ito-park  phone line, a sign showing the licensed name of the

vehicles has become a premium commodlty dealers have' © dealer and conspicuously posted busmess ‘hours. Clearly,

déveloped storage lots that are separate and apart from -, places such as a mall or someone’s front yard are not

their. dealership facilities. Licensees, -the Pennsylvania .. “display areas” under the Board’s regulations. Proposéd. -
lndependent Automobile Dealers ASSOClatIOIl (PIADA) and -§ 19.5(c) remforces the distinétion between “display ar-
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The State Board of Optometry (Board) amends §§ 23.1, 23.33-23.35, 23.42, 23.64 and
23.71 and adds §§ 23.3 and 23.72, to read as set forth in Annex A.

Response to Comments

Notice of proposed rulemaking was published on March 1, 2003 (33 Pa. B. 1118).
Following publication, the Board received public comments from the Pennsylvania Optometric
Association (POA), the Pennsylvania Medical Society (PMS), the Pennsylvania Academy of
Ophthalmology (Academy), and John C. Maher, M.D. Additionally the State Board of Medicine
(Medical Board) sent comments to the Board. On April 1, 2003, the House Professional
Licensure Committee (HPLC) submitted comments. OQn April 30, 2003, IRRC submitted
comments. The majority of the comments submitted related to the definition of the means and
methods for the examination, diagnosis and treatment of conditions of the visual system that may
be employed by optometrists.

The POA noted its full support for the proposed amendments related to the means and
methods for the examination, diagnosis and treatment of conditions of the visual system that may
be employed by optometrists. POA also approved of the proposed amendments related to
practice in an office used exclusively for the practice of optometry, professional corporations and
fictitious names, the equipment required for a basic ophthalmic examination, termination of
patient care, recordkeeping, and contact lens, spectacle and pharmaceutical prescriptions.

IRRC suggested that the delineation of the means and methods for the examination,
diagnosis and treatment of conditions of the visual system was a substantive provision that had
been improperly placed in the regulation’s definition section. IRRC suggested the provisions be
relocated under the title “scope of practice.” The Board has relocated the section by creating a
new § 23.3 under the topic General Provisions. The Board has retained the title “means and
methods for the examination, diagnosis and treatment of conditions of the visual system” to
correlate with section 3(a)(2.1) of the act (63 P.S. § 244.3(a)(2.1)).

Ophthalmoscopy

Several comments related to subparagraph (i)(C), which provides for “[o]phthalmoscopy,
including ophthalmoscopy of a patient who has been anesthetized by a practitioner authorized to
provide anesthesia services and in accordance with applicable law and regulation governing the
anesthesia provider and facility, and with or without the use of diagnostic lenses, including, but
not limited to, any and all condensing lenses, gonioscopy lenses, and fundus contact lenses.”
The Academy commented that it believed the subsection would allow optometrists to order the
administration of intravenous and inhalation anesthetic agents. The Medical Board commented
that there “is no optometric need for an examination to be performed under anesthesia.” Dr.
Maher commented optometrists do not have the training to deal with the anesthetized patient.
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The HPLC and IRRC commented that the subsection appeared to authorize optometric offices as
facilities in which anesthesia may be administered.

The Board does not agree that the proposed definition would have authorized
optometrists to order or administer anesthesia or that the subsection would have authorized the
administration of anesthesia in optometric offices. The Board did not intend either to authorize
optometrists to order intravenous or inhalation anesthetic agents or to provide for the
administration of anesthesia in optometric offices. The reference to an anesthetized patient was
included to encompass the practice of optometrists who work in a hospital setting and who may
be asked to perform ophthalmoscopy on a patient who has been anesthetized under the order of,
and under the care of, a physician. Because of the confusion generated by this subsection, the
Board has determined that the subsection should be amended to eliminate any reference to
anesthesia.

The Board amended the definition to refer to ophthalmoscopy generally and gonioscopy
in renumbered § 23.3(a)(3). Gonioscopy is ophthalmoscopy with the use of a particular type of
lens.

Tests for glaucoma and electrodiagnostic testing

Several commenters addressed subparagraph (i)(E) of this definition, which relates to
provocative tests for glaucoma and electrodiagnostic testing. The Academy, the Medical Board
and Dr. Maher commented that because optometrists were not authorized to treat acute
glaucoma, they should not be authorized to provoke acute glaucoma attacks. IRRC asked the
Board to address these comments. The Board recognizes that provocative tests for glaucoma
have been performed for over 50 years and were performed more frequently in the past and that
newer tests are used more frequently today. The Board included provocative tests because they
have been utilized, although rarely, by some optometrists. An acute glaucoma attack may be
provoked by entering a dark movie theater just as it may be provoked by placing a patient in a
darkened room. An acute attack is unlikely to be provoked by an eye care professional because a
provocative test would never be employed without first assessing the patient’s drainage system
through gonioscopy. Nevertheless, the Board has stricken the language referring to provocative
tests. Optometrists have long performed other tests for glaucoma and are authorized to treat
primary open angle glaucoma, exfoliation glaucoma and pigmentary glaucoma. Therefore, the
Board retained the general language related to testing for glaucoma, in the renumbered §
23.3(a)(s).

Use of Lasers for Diagnostic Purposes

Several commenters submitted remarks on subparagraph (i}(F), which relates to the use
of lasers for diagnostic purposes. The PMS suggested the subsection would be clarified by being
rewritten “the use of lasers for diagnostic imaging purpose.” The Medical Board commented
that the use of lasers is inherently dangerous and even in diagnostic applications has been known
to cause anatomical changes to the eye. The HPLC noted the PMS’s comment. The Board
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considered the comments and amended the language of § 23.1(i)(F). The Board cannot adopt the
language suggested by PMS because not all diagnostic tests commonly employed by
optometrists and that utilize lasers produce images, for example, laser interferometry. Laser
interferometry is used on children with a “lazy eye” diagnosis to determine the potential best
vision after vision therapy. However, to clarify, the Board added the adjective “diagnostic” to
lasers and, at the suggestion of the HPLC staff, referenced section 2 of the act that prohibits
optometrists from performing surgery, including laser surgery, in the new § 23.3(2)(6).

Treatment of the Lacrimal System

Several commenters objected to subparagraph (i)(I). The PMS stated that the majority of
the procedures for the treatment of the lacrimal system involve incision, excision, repair and
probing, many of which require the administration of anesthesia. nPMS suggested that
subparagraph (i)(I) be deleted or modified to include only diagnostic and non-surgical treatment
of the lacrimal system. The Academy commented that treatment of the lacrimal system requires
the use of surgical procedures and suggested that subparagraph (i)(I) “would allow optometrists
to pass a steel probe through the tear duct opening in the eyelid of a six-month old, down the
entire length of the tear duct, perforating fleshy tissue on the way into the nose.” The Academy
also commented that “the bible of medical and surgical insurance coding” lists the placement of
punctual plugs as a surgical procedure. Dr. Maher echoed the comments of the PMS. The
Medical Board commented that subparagraph (i)(I) authorized probing of the lacrimal system
and noted that lacrimal probing was a surgical procedure that, if not performed carefully, could
result in the metal probe penetrating the brain.

Section 2 of the act authorizes optometrists to administer and prescribe legend and
nonlegend drugs approved by the Secretary of Health for treatment of the lacrimal system by
non-surgical means. In addition, section 2 of the act authorizes optometrists to employ any and
all means for the examination and diagnosis of conditions of the human visual system. The use
of punctual plugs is not a surgical procedure. Optometrists have been using punctual plugs and
obtaining insurance reimbursement for the use of punctual plugs for approximately 20 years.
The Board agrees that treatments involving incision, excision, surgical repair and probing the
entire length of the tear duct with a steel probe would constitute surgery prohibited by section 2
of the act. Therefore, the Board has amended subparagraph (i)(I), renumbered § 23.3(a)(9), to
clarify that an optometrist’s treatment of the lacrimal system extends only to the use of punctual
plugs, dilation of the punctum, and irrigation of the lacrimal system.”

Diagnostic Radiology

Comments were also submitted on subparagraphs (()(K), (i)(L) and (i)(M) of the
proposed rulemaking. These sections were renumbered § 23.3(a)(11), 23.3(a)(12) and
23.3(a)(13). The Academy commented that although optometrists and technicians may perform
ultrasound scans, only a surgeon can analyze data from an ultrasound scan to order a lens
implant. In addition, the Medical Board stated that the purpose of the examinations is to
determine whether there is a need for surgical intervention and “because the surgeon is
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ultimately responsible for the surgical results, it is imperative that the responsibility for the
measurements of the eye and the calculation of the implant power be vested in the surgeon.” Dr.
Maher objected to subparagraph (i)(K) because, he stated, “A scans are used to determine
intraocular lenses and is pre-surgical.” Dr. Maher reasoned that if optometrists are prohibited
from performing surgery, they would also be prohibited from performing pre-surgical testing.
The Academy stated that the ordering of CAT and MRI scans is the practice of medicine. The
Academy stated that optometrists cannot administer intravenous injections and, therefore, should
not be authorized to “order a nurse to administer intravenous contrast agents.” The Academy
suggested that section (1)(M) would allow an optometrist to order arteriograms of the carotid
arteries. Dr. Maher commented that the purpose of ordering radiographs, MRIs or CAT scans
was to evaluate medical issues or in the possible planning of surgery. Dr. Maher again reasoned
that since the act does not allow optometrists to practice medicine or perform surgery,
optometrists should not order diagnostic tests that may reveal a condition that would require
medical intervention or surgery. Regarding angiographic studies, Dr. Maher also reasoned that
because optometrist cannot perform injections, they cannot order others to perform injections. In
addition, Dr. Maher noted that “it is not clear that this does not exclude angiography of the orbit,
which is part of the ocular vasculature. According to Dr. Maher, arteriography carries a 10%
mortality rate and optometrists do not have sufficient education and training to order
arteriograms. The Medical Board commented that the performance of diagnostic scans is
complex and involves systems of the human anatomy beyond the visual system. Regarding
angiography, the Medical Board noted that such studies involve intravenous introduction of dyes
and that some percentage of patients will have an adverse effect that can lead to death. The
Medical Board stated that these are specialized tests that are usually performed by retinal
specialists who maintain adequate emergency response measures. IRRC asked the Board to
respond to the above comments.

The Board agrees with the Academy that optometrists, and even technicians, may
perform ultrasound examinations of the eye. The Board also acknowledges that A-scans are
currently used to calculate lens implant power prior to cataract surgery. However, A-scans are
also used to measure anterior chamber depth for diagnostic purposes in managing certain
glaucoma patients whom optometrists are authorized to treat. An optometrist may only rarely, if
ever, be presented with a patient that requires utilization of a particular diagnostic test, for
example an orbital radiograph for a child who has been hit in the eye area with a baseball. The
same is true for MRI and CAT scans. However, an optometrist may only perform diagnostic
tests for conditions that the optometrist can treat. For example, decades before optometrists were
authorized by law to treat glaucoma, optometrists provided the majority of the population with
testing for glaucoma. The General Assembly recognized the benefit of authorizing optometrists
to perform diagnostic tests for conditions of the visual system while limiting the range of
treatment options that may be employed by an optometrist.

In relation to the ordering and interpretation of angiographic studies, the act does not
prohibit optometrists from performing injections for diagnostic purposes; the act provides that
optometrists may not “use injections in the treatment of ocular disease.” Nevertheless, the
standard of practice in Pennsylvania requires an optometrist to utilize an angiographic specialist
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to perform angiography. Therefore, on final rulemaking, the Board added the caveat that the
means and methods for diagnosis by optometrists does not include the administration of
intravenous materials. These angiographic specialists have been performing angiography for
optometrists for years without incidence. To suggest that this longstanding collaboration has
become dangerous and should now be disallowed does not recognize the history and record of
the practice.

Ordering, interpreting and reporting on angiographic studies lies squarely within the
diagnosis of conditions of the human visual system authorized by the act. Nothing in the
Board’s regulation contradicts the act, which limits optometrists to diagnosing and treating
conditions of the visual system. Therefore, the Academy’s suggestion that the Board’s
regulation would allow an optometrist to order arteriograms of the carotid arteries is incorrect.

Ebpilation of Lashes

The Medical Board commented on subparagraph (i)(J), related to epilation, or plucking,
of eyelashes, stating that no matter how simple this procedure may seem, “it is a surgical
procedure that can create serious risk of infection and other harm to the patients.” In addition,
the Medical Board expressed concern that plucking an eyelash without a medical examination
may delay the proper diagnoses of medical conditions underlying the presenting symptomology
of the patient. The Board disagrees. Epilation is a non-surgical treatment that has long been a
part of the practice of optometric practice. The section was renumbered § 23.3(a)(10).

Levels of Management and Practice

Several commenters also submitted remarks on subparagraph (ii), related to levels of
management and practice. The PMS commented that the section should be amended to limit
performance of evaluation and management services to those based on focused problems related
to the visual system. The Academy commented that the highest levels of codes required physical
examination of the entire body along with a comprehensive medical history, which the Academy
believed were only taught in medical school. Dr. Maher commented that the use of all levels of
codes was not possible because level 4 and level 5 evaluation and management codes require a
complete review of systems that are “well beyond any optometrist.” The Medical Board
commented that this subsection “suggests the broad use of drugs by optometrists: and suggested
the rulemaking “should clearly state that the use of drugs is limited to those approved for
optometric care.”” The HPLC noted these comments and asked the Board to explain its

reasoning.

The use of evaluation and management codes requires certain criteria, which are the same
for all health care providers. Optometrists are trained to review systems required for the use of
all code levels. Insurance companies recognize the use of these codes by optometrists and
reimburse optometrists who use the codes. Subparagraph (ii) has been renumbered § 23.3(b).
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Other Comments

IRRC commented that § 23.33(a) should be amended to make the subsection gender
neutral. In drafting the final rulemaking, the Board conformed to § 6.10(b) (relating to gender)
of the Pennsylvania Code and Bulletin Style Manual.

Regarding § 23.33(b), IRRC asked if the Board intended to allow optometrists to provide
services in facilities other than licensed health care facilities. The Board intended to provide for
the practice of optometry in all facilities in which there is a need for optometric services. The
most common facilities that are not licensed health care facilities where optometrists are asked to
provide optometric services, particularly visual screening, are schools, prisons, fire halls and
township buildings. Some optometrists operate mobile practices. IRRC also commented that the
phrase “optometric services” was vague and asked if an optometrist could provide the full range
of optometric services in other facilities. The Board intended to allow optometrist to perform the
full range of optometric practice. Just as some ophthalmologists perform laser surgery by
transporting equipment in a mobile van, an optometrist can transport diagnostic equipment and
perform any testing enabled by that equipment. The Board has amended § 23.21 to require an
optometrist to display his or her license wherever the optometrist practices. IRRC also asked the
Board to define “visual screening” as used in § 23.33(e). The Board has added the definition to §
23.1. Regarding § 23.44, IRRC questioned with what other health care professionals an
optometrist could incorporate. The regulation allows incorporation with other optometrists,
medical doctors, doctors of osteopathy, dentists, psychologists, podiatrists, chiropractors and
other health care professionals if the incorporation is authorized by the practice acts of the
respective professions and the Professional Corporation Law, Act 160 of 1970, as amended (15
Pa. C.S. §§ 2901-2907).

IRRC next commented on § 23.71(b). IRRC asked why a patient’s request for a contact
lens prescription was at the discretion of the optometrist. The Board’s regulations currently
provide that a patient’s request for a contact lens prescription is at the discretion of the patient’s
optometrist. The Board’s intent was to maintain this provision which was consistent with
Federal law. However, the United States Congress recently enacted the Fairness to Contact Lens
Consumers Act (15 U.S. CA §§ 7601 — 7610) which became effective in early February 2004.
The Board has amended its rulemaking to conform to the new federal statute. The Board also
amended the requirement related to release of a spectacle prescription to conform to regulations
of the Federal Trade Commission. (16 C.F.R. §§ 456.1-456.4).

IRRC also commented that § 23.71(c) included the phrase “in his discretion” and stated
that the Board should amend this phrase to make it gender neutral. On final rulemaking, the
Board deleted § 23.71(c).

IRRC commented on § 23.72. IRRC suggested that an optometric prescription include
the optometrist’s telephone number in § 23.72(a). To conform to the new federal law, the Board
has added both the telephone number and facsimile number to its regulation.
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Finally, regarding § 23.72(b), IRRC asked if the 1-year expiration date referred to the
date of the patient’s examination or the date when the optometrist wrote the prescription. The
Fairness to Contact Lens Consumers Act (15 U.S.C.A. §§ 7601-7610) provides that an
optometrist must provide a patient with a copy of the patient’s contact lens prescription when the
contact lens fitting is complete. The l-year expiration date would run from the date the
prescription is issued.

Statutory Authority

Section 3(a)(2.1) of the Optometric Practice and Licensure Act (63 P.S. § 244.3(2)(2.1))
(act) provides that the Board shall have the duty “[t]o determine, in accordance with optometric
education, training, professional competence and skill, the means and methods for examination,
diagnosis and treatment of conditions of the visual system.” Section 3(a)(3) of the act (63 P.S.
244.3(a)(3)), requires the Board “[t]o record all licenses in its office.” Section 3(b)(9) of the act
(63 P.S. § 244.3(b)(9)), authorizes the Board “[t]o establish and administer a records system
which records shall be open to public inspection during the regular business hours of the Board.”
Finally, section 3(b)(14) of the act (63 P.S. § 244.3(b)(14)), authorizes the Board “[t]o
promulgate all rules and regulations necessary to carry out the purposes of this act.”

Compliance with Executive Order 1996-1

The Board reviewed this rulemaking and considered its purpose and likely impact on the
public and the regulated population under the directives of Executive Order 1996-1. This final-
form rulemaking addresses a compelling public interest and otherwise complies with Executive
Order 1996-1.

Fiscal Impact and Paperwork Requirements

The amendments should have no fiscal impact on licensees, the Board, the private sector,
the general public or any political subdivisions. The regulation should not create additional
paperwork for the Board or the private sector.

Sunset Date

The Board continuously monitors its regulations. Therefore, no sunset date has been
assigned.
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Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P. S. § 745.5(a)), on February 12,
2003, the Board/Commission submitted a copy of the notice of proposed rulemaking, published
at 33 Pa.B. 1120, to IRRC and the Chairpersons of the House Professional Licensure Committee
(HPLC) and the Senate Consumer Protection and Professional Licensure Committee(SCP/PLC)
for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC, the HPLC and the SCP/PLC
were provided with copies of the comments received during the public comment period, as well
as other documents when requested. In preparing the final-form rulemaking, the
Board/Commission has considered all comments from IRRC, the HPLC, the SCP/PLC and the
public.

Under section 5.1(.2) of the Regulatory Review Act (71 P. S. § 745.5a(j.2)), on
, the final-form rulemaking was approved by the HPLC. On
the final-form rulemakmg was deemed approved by the SCP/PLC. Under section 5.1(e) of the
Regulatory Review Act, IRRC met on , and approved the final-form
rulemaking.

Additional Information

Persons who would like additional information regarding this rulemaking should contact
Deborah Smith, Board Administrator, P.O. Box 2649, Harrisburg, PA  17105-2649,
www.dos.state.pa.us.

Findings
The State Board of Optometry finds:
(1) That public notice of intention to adopt a regulation at 49 Pa. Code, Chapter 23, was
given under section 201 and 202 of the Commonwealth Documents Law, 48 P.S. §§

1201-1202, and the regulations promulgated under those sections at 1 Pa. Code §§ 7.1-
7.2.

(2) A public comment period was provided as required by law and all comments were
considered.

(3) That the regulation of the State Board of Optometry is necessary and appropriate for the
administration of the Optometric Practice and Licensure Act.

(4) The amendments to this final rulemaking do not enlarge the original purpose of the
proposed regulation published at 33 Pa. B. 1118.
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Order
The Board therefore ORDERS that:

(A) The regulations of the State Board of Optometry, 49 Pa. Code Chapter 23, are amended
to read as set forth in the attached Annex.

(B) The Board shall submit the Order and a copy of the Annex to the Office of Attorney
General and the Office of General Counsel for approval as required by law.

(C) The Board shall certify this Order and Annex and shall deposit them with the Legislative
Reference Bureau as required by law.

This Order and regulation shall take effect upon publication in the Pennsylvania Bulletin.
Steven J. Reto, O.D.
Chairman, State Board of Optometry



ANNEX A

TITLE 49. PROFESSIONAL AND YOCATIONAL STANDARDS
PART I. DEPARTMENT OF STATE
SUBPART A. PROFESSIONAL AND OCCUPATIONAL AFFAIRS

CHAPTER 23. STATE BOARD OF OPTOMETRY
GENERAL PROVISIONS
§ 23.1. Definitions.

The following words and terms, when used in this chapter, have the following

meanings, unless the context clearly indicated otherwise:
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VISION THERAPY — A TERM MEANING ANY OF THE FOLLOWING:
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()  TREATMENT PLANS FOR PROBLEMS OF EYE TEAMING,
FOCUSING, TRAciclNG, SENSORY ADAPTATION AND VISUAL
INFORMATION PROCESSING.

() THE USE AND PRESCRIPTION OF DEVICES AND PROCEDURES
THAT MODIFY THE OCULOMOTOR AND SENSORY ASPECTS OF THE VISUAL
PROCESS.

() ORTHOPTICS.

VISUAL REHABILITATION — A TERM MEANING ANY OF THE FOLLOWING:

()  DIAGNOSIS OF A VISUAL IMPAIRMENT.

(I PRESCRIPTION OF LENSES, PRISMS, FILTERS, OCCLUDERS,
MIRRORS, AND OPTICAL AND ELECTROOPTICAL MAGNIFICATION.

() DESIGN OF TREATMENT PLANS TO COMPENSATE FOR
' CENTRAL AND PERIPHERAL VISUAL FIELD DEFECTS.

*h kKR
§ 23.3. MEANS AND METHODS FOR THE EXAMINATION, DIAGNOSIS AND
TREATMENT OF CONDITIONS OF THE VISUAL SYSTEM. |
() THE MEANS AND METHODS FOR THE EXAMINATION, DIAGNOSIS

AND TREATMENT OF CONDITIONS OF THE VISUAL SYSTEM THAT

MAY BE EMPLOYED BY LICENSED OPTOMETRISTS INCLUDE:

(),  THE USE OF ANY COMPUTERIZED OR AUTOMATIC

REFRACTING DEVICE.
(2)  VISUAL FIELD TESTING SUCH AS MANUAL OR AUTOMATIC

PERIMETRY.
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OPHTHAILMOSCOPY AND GONIOSCOPY.

ANTERIOR AND POSTERIOR SEGMENT PHOTOGRAPHY.
TESTING FOR GLAUCOMA AND ELECTRODIAGNOSTIC
TESTING.

THE USE OF DIAGNOSTIC LASERS FOR DIAGNOSTIC PURPOSES
CONSISTENT WITH SECTION 2 OF THE ACT (63 P.S. § 244.2),
WHICH BEXCLUDES THE USE OF THERAPEUTIC LASERS AND
LASER SURGERY.

THE EMPLOYMENT OF VISION THERAPY.

VISUAL REHABILITATION.

TREATMENT OF THE LACRIMAL SYSTEM INCLUDING THE USE
OF PUNCTAL PLUGS, DILATION OF THE PUNCTUM AND
IRRIGATION OF THE LACRIMAL SYSTEM.

EPILATION OF LASHES.

ULTRASOUND EXAMINATION OF THE EYE AND ORBIT
INCLUDING A-SCANS, WITH OR WITHOUT INTRAOCULAR LENS
CALCULATIONS, AND B-SCANS.

ORDERING OF RADIOGRAPHS, COMPUTER ASSISTED
TOMOGRAPHY SCANS (“CAT” SCANS), MAGNETIC RESONANCE
IMAGING SCANS (“MRI” SCANS) AND LABORATORY WORK.
ORDERING, INTERPRETATION AND REPORTING OF

ANGIOGRAPHIC STUDIES OF OCULAR VASCULATURE AND
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BLOOD FLOW, BUT EXCLUDING THE ADMINISTRATION OF
INTRAVENOUS MATERIALS.
THE PRACTICE OF OPTOMETRY MAY INCLUDE ALL LEVELS OF
EVALUATION AND MANAGEMENT SERVICES AND ALSO INCLUDES,
FOR THOSE OPTOMETRISTS WHO HOLD THERAPEUTIC OR
GLAUCOMA  CERTIFICATION, THE ADMINISTRATION AND

PRESCRIPTION OF APPROVED LEGEND AND NONLEGEND DRUGS.

* %k %

BUSINESS PRACTICES

§ 23.33. Practice. '

@

(b)

An optometrist engaged in the active practice of optometry shall practice in a

room used exclusively for the practice of optometry when practicing in his

office. A chaﬁge n this address, or the addition of places of practice, shall
comply with §§ 23.43 and 23.44 (relating to offices; and additional practice

locations).

In compliance with § 23.36 (relating to consultant, advisor, staff or employe
optometry), an optometrist may arrange the professional practice to include

service to a licensed health care service facility, including in-patient or out-
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patient hospitals and emergency rooms, nursing homes and long-term care

facilities, or any facility with the need for optometric services.

An optometrist may provide visual screenings at any location, public or
private, within this Commonwealth.

k% %k

§ 23.34. Professional corporations.

&

An optometrist licensed by the Board may professionally incorporate with

other optometrists, medical doctors, doctors of osteopathy, dentists,

psychologists, podiatristsfand], chiropractors[,] and other health <care™ ™

professionals if this incorporation is authorized by Chapter-5;:47-25;29,33-or

41 THE PRACTICE ACTS OF THE RELEVANT PROFESSIONS.

[The articles of incorporation and registry statement of the proposed
corporation shall be filed with the Board for review and approval, prior to

submission to the Corporation Bureau.
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(©) The name of a professional corporation will be approved by the Board.] =

will notify the optometrist of its approval, or disapproval, and this notice shall
be submitted to the Corporation Bureau, together with the documents and fees

required by that agency for filing articles of incorporation.

shall seek Board approval of these changes prior to practicing under a new name or

ownership structure] business.

§ 23.35. Fictitious names.

¢  An optometrist practicing as a sole proprietor, o in association with other
optometrists, OR in a business form other than a professional corporation,

may do business under a fictitious name.

b [A fictitious name registration shall be filed with the Board for approval,

prior to submission to the Corporation Bureau.

© A fictitious name will be approved by the Board] A—list—ef—the
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Board will notify the optometrist of its approval, or disapproval, and this
notice shall be submitted to the Corporation Bureau, together with the

documents and fees required by that agency for filing a fictitious name

registration.

(d)
seek Board approval of these changes prior to practicing under a new
name or ownership structure}-
% % 3k
OFFICE OF OPTOMETRIST
§ 23.42. Equipment

- An office maintained for the practice of optometry shall be fully equipped for the

making of a [complete] basic optometrical examination including [, but not limited to,]

the following:

(1) [Ophthalmometer] Keratometer.

% k¥
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UNLAWFUL PRACTICES

§ 23.64. Professional conduct.

* ¥k %k

(¢)  An optometrist may terminate his or her optometric care of a patient who, in

the professional opinion of the optometrist, is not adhering to appropriate

regimens of care and follow-up.

(1) The optometrist shall notify the patient, in writing, that the ogtometrist
is tcrminating the professional relationship and the reasons for the

2) In addition, the optometrist shall make a copy of the patient’s medical

record available to the patient or successor eve care - provider

_ designated by the patient, and mayv charge a reasonable fee for copying

the record.
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[RECORDS] PROFESSIONAL PRACTICE

§ 23.71. Patient records.

(3)

An optometrist shall use professional judgment to determine what services are
to be provided to his patients. Records of the a;:tual serﬁces rendered shall be
maintained for a minimum of 5 years after the last consultation with a patient.
Records shall iﬁdicate when a referral has béen made fo a physician. An

examination may includef, but is not limited to,] the following:

(2)  [Naked] Uncorrected visual acuity.

(14) Visual fields [,central (after age 40)] including manual or

automated perimetry.

(19) Pharmaceutical agents used or prescribed, including strength,

dosage, number of refills and adverse reaction, if applicable.

10
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AN OPTOMETRIST SHALL PROVIDE A PATIENT WITH A COPY OF
THE PATIENT’S CONTACT LENS PRESCRIPTION IN ACCORDANCE
WITH THE FAIRNESS TO CONTACT LENS CONSUMERS ACT (15
US.CA. §§ 7601-7610). AN OPTOMETRIST SHALL PROVIDE A
PATIENT WITH A COPY OF THE PATIENT’S SPECTACLE
PRESCRIPTION IN ACCORDANCE WITH THE FEDERAL TRADE
COMMISSION OPHTHALMIC PRACTICE RULES (16 CFR. §§ 456.1-

456.4).

11
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Prescriptions.

@

(b)

©)

Optometric prescriptions shall bear: (1) The name, address, TELEPHONE

NUMBER, FACSIMILE TELEPHONE NUMBER and license number of the

optometrist. (2) The name of the patient. (3) The date the prescription is

issued by the licensed practitioner. (4) The expiration date.

Contact lens prescriptions shall specify the lens type, the specifications

necessary for the ordering and fabrication of the lenses, number of refills and
expiration date consistent with the type and modality of use of the contact lens

being prescribed, but in no case shall the expiration date be greater than 1

year. The prescription may include a statement of cautioqwer—a—diselaimer if

such statement er—disclaimer is supported by appropriate findings and

documented in the patient’s medical record.

Pharmaceutical prescriptions shall specify the name of the drug prescribed,

guantity and potency prescribed, expiration date, number of refills allowed,

instructions for use and anv indicated precautionary statements.

12
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Spectacle prescriptions shall specify any information that would be relevant to

manufacturing glasses including the dioptic value of the sphere, astigmatism,

prism, slab off, add power and axis or orientation of the astigmatism

correction. THE EXPIRATION DATE OF A SPECTACLE

PRESCRIPTION MAY NOT BE GREATER THAN 2 YEARS.

13
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