
(1) Agency
Department of Public Welfare
Office of Medical Assistance Programs

(2) I.D. Number (Governor's Office Use)
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BRRC Number: £l^X HpO

(3) Short Title

Exceptional Payments for Durable Medical Equipment and Case-mix Movable Property Reporting and
Reimbursement Methodology Changes.

(4) PA Code Cite

55 Pa. Code Chapter 1187

(5) Agency Contacts & Telephone Numbers

Primary Contact: GailWeidman 705-3705

Secondary Contact: Alice Gustitus 772-2525

(6) Type of Rulemaking (Check One)

Proposed Rulemaking
Final Order Adopting Regulation

X Final Order, Proposed Rulemaking Omitted

(7) Is a 120-Day Emergency Certification
Attached?

X No
Yes: By the Attorney General
Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

This amendment to 55 Pa. Code Chapter 1187, Subchapters A, C, E, F, G and H will change the
methodology for reporting and payment of movable property under the case-mix system. The
provisions contained in Subchapter K will allow the Department to make additional payments to nursing
facilities for medically necessary durable medical equipment (DME) which is highly customized or
specialized and whose costs substantially exceed the cost of DME that is generally provided to Medical
Assistance (MA) nursing facility residents and reimbursed through the nursing facility's per diem rate.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

Sections 201 and 443.1 of the Public Welfare Code, (62 P.S. §§ 201 and 443.1) and §§ 1396a and
1396r of the Social Security Act (42 U.S.C.A. §§ 1396a and 1396r).
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Regula t^
(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

No.

(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses?

These regulations are being implemented to remove any perceived disincentives for the nursing facilities
to provide medically necessary DME and movable property by:

• changing the methodology for reporting and reimbursing movable property to allow those items
to be recognized outside of the fair rental value payment and not be subject to the capital
component limitation.

• providing additional payment in situations when the extraordinary costs associated with a small
subset of the MA nursing facility population whose medical needs are so extensive and complex
that they cannot be met without highly customized or specialized DME.

These changes are part of the Department's continuing efforts to assure that MA nursing facility
residents receive care-and services allowing them to attain or maintain their highest practicable physical,
mental, and psychosocial well-being.

(12) State the public health, safety, environmental or general welfare risks associated with non-
regulation.

Although MA nursing facilities' obligation is to accept the MA payment rate as payment in full, the case
mix per diem rates are based upon adjusted average costs, and therefore some nursing facilities may be
reluctant to obtain DME and other movable property that, although necessary, may be unusual and
expensive. Such reluctance may translate into either delay or failure to provide such equipment.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible and
approximate the number of people who will benefit.)

MA participating nursing facilities will benefit as a result of receiving additional reimbursement for
exceptional DME and related services and items. Movable property used by nursing facilities to provide
nursing facility services will not be subject to the capital component limitation.

MA nursing facility residents will benefit from improved access to exceptional DME and other items of
movable property.

Currently there are 661 nursing facilities participating in the MA program in Pennsylvania, and
approximately 60,000 recipients residing in those nursing facilities.
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(14) Describe who will be adversely affected by the regulation, (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

No adverse effects are anticipated.

(15) List the person, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

Nursing facilities enrolled and participating in the Pennsylvania Medical Assistance Program,

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

Advance notices relating to the Exceptional DME Propam were published in the Pennsylvania Bulletin
on October 30, 1999, November 20, 1999 and March 10, 2001, The notice of November 20, 1999,
announced the availability of the Notice of Rule Change (NORC) on the Department's Bulletin Board
System. Comments received in response to these notices led to the development of changes in
methodology for reporting and reimbursing movable property. The regulation changes were discussed
at meetings of the Medical Assistance Advisory Committee (MAAC), and at the Long-Term Care,
Consumer, Fee-for-Serviee, and Managed Care Subcommittees of the MAAC, All meetings were open
to the public and comments solicited for consideration in developing the final regulations.

The changes in payment methodology for movable property used in the course of providing nursing
facility services were also discussed at meetings of the MAAC, as well as at the Consumer
Subcommittee and Long-Term Care Subcommittee of the MAAC. These meetings were open to the
public and comments solicited for consideration in development of the final regulations. Advanced
notice relating to these changes in payment methodology was published in the Pennsylvania Bulletin on
June 30, 2001.

A draft of the final omitted DME and movable property regulations was mailed to the nursing home care
industry Associations, members of the MAAC, and members of the Consumer and Long-Term Care
Subcommittees of the MAAC on November 9, 2000. Following this mailing, meetings were held with
consumer representatives on November 20, 2000, and with representatives of the nursing home industiy
on November 21, 2000. Comments received in response to the mailing and meeting presentations were
considered and incorporated where appropriate, into the final version of the regulations.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures which may be required.

No additional costs are anticipated.
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Regulatory Analysis Form
(18) Provide a specific estimate of the costs and/or savings to local governments associated with compliance, including

any legal, accounting or consulting procedures which may be required.

Not applicable.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the implementation of
the regulation, including any legal,.accounting, or consulting procedures which may be required.

This regulation change results in increased costs to the Department estimated at $26,633 million ($12,147 million in
State funds) for Fiscal Year 2001-2002.
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Regulatory Analysis Form

(20) In the table below, provide an estimate of the fiscal savings and costs associated with implementation and compliance
for the regulated community, local government, and state government for the current year and five subsequent years.

(Dollar Amounts In Thousands)

SAVINGS:
Regulated Community
Local Government
State Government

Total Savings

COSTS:
Regulated Community
Local Government
State Government

Total Costs
REVENUE LOSSES:
Regulated Community
Local Government
State Government

Total Revenue Losses

Current FY
Year

$0

$0

$12,147
$12,147

$0

FY+1
Year

$0

$0

$12,317

$12,317

$0

FY+2
Year

$0

$0

$18,454
$18,454

$0

FY+3
Year

$0

$0

$28,771
$28,771

$0

FY+4
Year

$0

$0

$29,641
$29,641

$0

FY+5
Year

$0
$0

$29,641
$29,641

$0
(20a) Explain how the estimates listed above were derived.

The cost estimate for the DME change is based on quantifying the number of pieces of DME that the Department
anticipates it will have to buy or rent each fiscal year multiplied by the purchase/rental price of each piece. These
payments will be made directly to the nursing facilities in addition to their current case-mix per diem rate.

The cost estimate for the movable property change is based on removing movable equipment from the Fair Rental Value
calculation and dividing it into two parts. Minor movable was included in the Net Operating Component of the rate and
major movable was included in the Capital Rate. This computation assumed that nursing facilities replace their movable
equipment on average every seven years.

COSTS: FY 01-02 FY 02-03 FY 03-04 FY 04-05 FY 05-06 FY 06-07

195 Long-Term Care $12,147 $12,317 $18,454 $28,771 $29,641 $29,641
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(20b) Provide die past three-year expenditure history for programs affected by the regulation.

Program FY-3 FY-2 FY-1 Current FY

MA~Long Term
Care Facilities $721,631 $693,625 $7223565 $592,218

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

Not applicable.

(22) Describe the nonregulatory alternatives considered and the costs associated with those alternatives.
Provide the reasons for their dismissal.

Nonregulatory alternatives were not considered.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal*

The nursing facility industry and consumer advocates requested that the Notice of Rule Change
(NORC) that was made public on November 20, 1999, be promulgated as regulations.
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(24) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulation.

No.

(25) How does this regulation compare with those of other states? Will the regulation put Pennsylvania
at a competitive disadvantage wife other states?

The regulations will not disadvantage fee Commonwealth.

(26) Will the regulation affect existing or proposed regulations of fee promulgating agency or other state
agencies? If yes, explain and provide specific citations.

Yes. This regulation will amend existing regulations at 55 Pa. Code Chapter 1187, Subchapter A5 C, Es

F, G, and H. Subchapter K is a new regulation that will codify the exceptional payment program
contained in the State Plan approved by the Centers for Medicare Mid Medicaid Services (formerly fee
Health Care Financing Administration) on June 6, 2001.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates, times,
and locations, if available.

These regulations were discussed at meetings of fee MAAC (January 27, 2000), the Long-Term Care
Subcommittee of the MAAC (February 9, 2000); the Consumer Subcommittee of the MAAC
(January 26? 2000); the Fee-for-Service Subcommittee of the MAAC; and the Managed Care
Subcommittee of fee MAAC. All meetings were open to the public and comments were solicited and
considered in the formulation of this regulation.

A draft copy of fee regulations was mailed to the nursing home industry Associations, members of fee
MAAC and Consumer and Long-Term Care Subcommittees of the MAAC on November 9, 2000.
Meetings were also held with consumer representatives on November 20, 2000, and with representatives
of the nursing home industry on November 21, 2000,

The regulations were discussed again at fee Long-Term Care Subcommittee meeting of fee MAAC on
February 14,2001,

A chart of fee comments received and fee revised draft regulations based on those comments were
distributed at meetings of the MAAC (March 22,2001); the Long-Term Care Subcommittee of the
MAAC (April 11, 2001); and the Consumer Subcommittee of the MAAC (April 25, 2001).
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(28) Will the regulation change existing reporting, record keeping, or other paperwork requirements?
Describe the changes and attached copies of forms or reports which will be required as a result of
implementation, if available.

Nursing facilities will be required to maintain a log of all requests or physician orders for exceptional
DME, Nursing facilities desiring to receive an exceptional DME grant will need to submit a request for
an exceptional DME grant in writing along with supporting documentation in accordance with
Department instructions, fa turn, the Department will issue a letter notifying the nursing facility and
resident if the request is accepted or denied.

Nursing facilities will also be required to notify the Department in writing within 15 days of an MA
eligible resident's refusal of medically necessary DME,

Several revisions will be made to Schedule C of the MA-11 cost report, and technical changes will be
made to the electronic MA-11.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

The regulations were developed to provide the Commonwealth's nursing facility population with
appropriate services and equipment in order that each resident may be able to attain or maintain their
highest practical physical, mental, and psychological well-being.

(30) What is the anticipated effective date of the regulation; the date by which compliance with fee
regulation will be required* and the date by which any required permits, licenses or other approvals must
be obtained?

The following amendments are effective November 1, 1999; Subchapter K, the definitions of Durable
medical equipment (DME), Related services and items and Specially adapted DME as contained in
§ 1187,2 (relating to Definitions) and § 1187.59(c)(5) (relating to Nonallowable costs). All remaining
amendments take effect July 1, 2001, and apply to cost reports for fiscal periods starting on or after
January 1,2001.

(31) Provide the schedule for continual review of the regulation.

The Department reviews all regulations on an ongoing basis to insure compliance with federal and state
law and to assess the appropriateness and effectiveness of the regulations. In addition, specific
regulatory issues raised by members of the Medical Assistance Advisory Committee (MAAC) and the
Long Term Care Subcommittee of the MAAC are researched and addressed as needed. The Department
will also monitor the impact of these regulations through regular audits and utilization management
reviews to determine the effectiveness of the regulations on both residents of nursing facilities and the
mdusfry, '
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PREAMBLE

Statutory Authority

The Department of Public Welfare (DPW or the Department) by this order adopts
amendments to Chapter 1187, as set forth in Annex A. These amendments are
adopted pursuant to §§ 201 and 443.1 of the Public Welfare Code (62 P.S. §§ 201 and
443.1) and §§ 1396a and 1396r of the Social Security Act (42 U.S.C.A. §§ 1396a and
1396r).

Omission of Proposed Rulemakinq

The Department is omitting notice of proposed rulemaking in accordance with
§ 204(1 )(iv) and (3) of the act of July 31, 1968 (P.L. 769, No. 240) (CDL)
(45 P.S. § 1204(1 )(iv) and (3)), and 1 Pa. Code § 7.4(1 )(iv) and (3) because:

• The Department finds that publication of these amendments as proposed
rulemaking is contrary to the public interest. The primary purpose of these
amendments is to change the case-mix payment methodology to remove
perceived disincentives for nursing facilities to purchase unusual or expensive
movable property items necessary to serve their Medical Assistance (MA)
residents. These amendments permit additional grant payments to those MA
nursing facilities that provide nursing facility services to MA residents who
require certain extraordinary and expensive medical equipment to receive
care and treatment in accordance with their individual care plans. These
amendments also revise the case-mix payment methodology relating to
movable property in a way that is anticipated to result in overall increases in
case-mix per diem rates, and therefore provide additional reimbursement to
the vast majority of MA nursing facilities. Adopting these amendments by
final rulemaking will enable the Department to make the additional grants and
reimbursement available as quickly as possible, and thereby better ensure
that MA nursing facility residents receive the necessary care and services
required by law.

• These regulations relate to reimbursement for nursing facility services under
the MA Program, which is a Commonwealth grant or benefit.

Purpose of Amendments

These amendments revise the Department's case-mix regulations to incorporate
and expand existing exceptional payment policies in order to permit the Department to
pay additional reimbursement to nursing facilities for nursing facility services provided to
certain MA residents who require medically necessary exceptional durable medical
equipment (DME). These amendments also revise the Department's case-mix
regulations to change the payment methodology as it relates to the costs of movable
property that is used by nursing facilities to provide services to their residents. In
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addition, these amendments revise the Department's case-mix regulations to clarify
existing payment policies and methodology.

Background

A. Medicaid and Pennsylvania's Medical Assistance Program

In 1965, Congress authorized the Medicaid Program by adding Title XIX to the
Social Security Act. See 42 U.S.C.A. § 1396 et seq. Medicaid is a grant-in-aid
program in which the federal government provides financial assistance to participating
states to aid them in furnishing various health care services to poor and needy persons.
State participation in the Medicaid Program is voluntary. If a state chooses to
participate in the Medicaid Program, however, it must comply with Title XIX and
implementing federal regulations.

Pursuant to Title XIX, a participating state must designate a single state agency
responsible for the administration of the state's Medicaid Program. The single state
agency must prepare a state plan for medical assistance (State Plan) and submit it to
the Centers for Medicare and Medicaid Services (CMS) (formerly the Health Care
Financing Administration (HCFA)) of the United States Department of Health and
Human Services for approval. See 42 U.S.C. § 1396. Among other things, a State Plan
must provide coverage of certain medical services, including nursing facility services,
and at the state's option may provide coverage of other services. Upon approval by
CMS, the state becomes eligible for federal financial participation in the costs of the
medical care and services specified in its State Plan. See 42 U.S.C. § 1396(a).

The Commonwealth of Pennsylvania participates in the Title XIX Medicaid
Program. DPW is the designated single state agency responsible for administration of
the Commonwealth's Medicaid Program, which is known as the MA Program. The MA
Program provides coverage of a wide array of medical services, including nursing
facility services, to the Commonwealth's poor and needy citizens.

B. MA Nursing Facility Services

1. Conditions of Participation

In order to lawfully provide nursing facility services in Pennsylvania, a person or
entity must first obtain a license to do so from the Commonwealth's Department of
Health (DOH). See 35 P.S. § 448.806(a). The person or entity is not required to
participate in the MA Program in order to obtain such a license. See 35 P.S. § 448.808
and 28 Pa. Code Chapter 201. Rather, a licensee of a nursing facility chooses to seek
enrollment and to participate in the MA Program as a provider of MA nursing facility
services. Thus, participation by nursing facility providers in the MA Program is
voluntary.
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Federal law, 42 U.S.C. § 1396a(a)(27), requires that a nursing facility that wishes
to participate in the MA Program must sign an enrollment form called a "Provider
Agreement" in order to enroll as a provider. The provider agreement does not create a
contractual relationship between the Department and the provider. Rather, because the
MA Program is a grant program, the obligations and duties of both the provider and the
Department are derived from and governed by law and regulation. The provider
agreement merely signifies the provider's voluntary enrollment in the MA Program.

A nursing facility that is not enrolled in the MA Program may not receive
reimbursement from DPW for any nursing facility services that the facility may provide to
MA-eligible residents. See 62 P.S. § 443.1(3) and 55 Pa. Code § 1187.101 (c).

As a condition of enrollment and continued participation in the MA Program, a
nursing facility must comply with the requirements for participation imposed by federal
and state statutes and regulations, including the Nursing Home Reform Law,
42 U.S.C. § 1396r, and implementing federal regulations. See 55 Pa. Code
§ 1187.21(3). These requirements impose various duties on MA participating nursing
facilities such as:

• The duty to provide services and activities that permit each resident to
attain or maintain his or her highest practicable physical, mental, and
psychosocial well-being. See 42 U.S.C. §§ 1396r(b)(2); 1396r(b)(4)(A)(i)
and (ii); 1396r(d)(1)(A); and 42 CFR §§ 483.25 and 483.75.

• The duty to accommodate resident needs and preferences.
See 42 U.S.C. § 1396r(c)(1)(v)(l); 42 CFR § 483.15(e)(1).

• The duties to promote, maintain, and enhance the quality of life of each
resident. See 42 U.S.C. § 1396r(b)(1)(A).

• The duty to properly equip the nursing facility and the rooms and
otherwise provide a suitable environment. See 42 U.S.C.
§ 1396r(c)(4)(B)(ii); 42 CFR § 483.70(d)(2)(iv); and 42 CFR § 483.15(h).

• The duty to provide equal access to quality care.
See 42 U.S.C. § 1396r(c)(4)(B)(ii).

• The duty to ensure that residents do not experience any avoidable
diminution of the ability to ambulate and transfer.
See 42 CFR § 483.25(a)(1 )(ii).

• The duty to ensure that residents do not experience any avoidable
diminution of the ability to use speech, language, or other functional
communications systems. See 42 CFR § 483.25(a)(1 )(v).
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• The duty to provide appropriate treatment and services to maintain or
improve a resident's abilities in activities of daily living, including but not
limited to ambulation and communication. See 42 CFR § 483.25(a)(2).

• The duty to prevent avoidable decreases in a resident's social interactions.
See 42 CFR § 483.25(f)(2).

• The duty to provide nursing facility services to a resident in accordance
with that resident's written plan of care. See 42 U.S.C. §§ 1396r(b)(2),
1396r(b)(4)(A)(i)and(ii).

• The duty to provide nursing facility services in accordance with
instructions of the physician who is responsible for supervising the health
care being provided to a resident. See 42 U.S.C. § 1396r(b)(6)(A).

A nursing facility that fails to comply with applicable program requirements,
including the aforementioned duties, is subject to the imposition of various remedies by
both CMS and DPW, including termination of the facility's participation in the MA
Program.

2. Items and Services Covered by the MA Case-mix Per Diem Rate

Under federal law, DPW may specify the items and services included in its MA
case-mix per diem rate. See 42 U.S.C. §§ 1396r(c)(1)(B)(iii), (4)(B)(ii). See also
42 U.S.C. § 1396r(f)(7). DPW has specified that the MA rate covers payment for routine
services and items (55 Pa. Code § 1187.51 (c)). Routine services and items include,
among other things: "services required to meet certification standards,... the use of
equipment and facilities,... [Reusable items furnished to residents, such as . . .
wheelchairs . . . and other durable medical equipment!,]. . . [and] special medical
services of a rehabilitative, restorative or maintenance nature, designed to restore or
maintain the resident's physical and social capabilities."
See 55 Pa. Code § 1187.51 (c)(1), (5) and (10).

DPW has also included provisions in the Commonwealth's Title XIX State Plan
that authorize DPW, under certain limited circumstances, to make exceptional payments
to nursing facilities. During the period January 1,1996, through October 31,1999, the
State Plan restricted exceptional payments to nursing facilities providing services to
"high technology dependent residents, such as ventilator dependent and head and/or
spinal cord injured individuals." Pursuant to these State Plan provisions, the only
additional costs that could be paid through the exceptional payments were costs for the
rental of equipment and the supplies necessary to care for high technology-dependent
residents. Before DPW would enter into an exceptional payment agreement, DPW had
to be satisfied that the nursing facility's per diem rate did not cover the additional
exceptional costs related to the care of the high technology-dependent resident and that
the resident could not otherwise obtain appropriate care.
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3. Payment in Full for Covered Sen/ices and Items

An MA nursing facility must accept payment at the MA case-mix per diem rate as
payment in full for the covered services and items specified by DPW. See 62 P.S.
§ 444.1 and 1406(a); 55 Pa. Code § 1101.63(a). An MA nursing facility may not seek or
accept any other payment to provide a covered item or service to an MA resident, even
though the cost of the particular item or service required to meet the resident's
individual needs exceeds the facility's MA payment rate. In those instances in which
DPW has entered into an exceptional payment agreement with an MA nursing facility,
the facility must accept the MA per diem rate and any additional payments made under
the exceptional payment agreement as payment in full for covered services and items
provided to the resident specified in the agreement.

C. Overview of the Existing Case-mix Rate Calculation

The MA Program pays for nursing facility services provided to eligible recipients
by enrolled nursing facility providers based upon prospective per diem rates calculated
in accordance with DPW's case-mix payment methodology. 55 Pa. Code §§ 1187.1 (c),
1187.2 (definition of per diem rate), 1187.96(e), and 1187.101. A nursing facility's
prospective per diem rate is comprised of one "capital" rate component and three "net
operating" rate components. See 55 Pa. Code § 1187.96(e). The capital component is
based upon the nursing facility's fair rental value (FRV). The three net operating
components are based upon peer group prices. See 55 Pa. Code §§ 1187.96(a)-(e).

As specified in DPW's regulations, DPW computes "peer group prices" annually,
using the nursing facility information system (NIS) database. See, e.g.,
55 Pa. Code §§ 1187.2,1187.52(a), and 1187.91. Generally, for any given fiscal year,
the NIS database compiles costs from the three most recent audited cost reports for
each MA nursing facility on file as of March 31.1 See 55 Pa. Code § 1187.91. Applying
a complex formula to these compiled costs, DPW calculates the peer group price for the
three net operating cost centers for each of the 14 nursing facility peer groups.
See 55 Pa. Code §§ 1187.91, 1187.94 -1187.96. The resulting peer group prices are
then used by DPW to set the net operating rate components for each nursing facility.
See 55 Pa. Code § 1187.96(a)-(c).

1 Although DPW audits nursing facilities' allowable costs for each fiscal period,
unlike the process used by the prior, retrospective payment system, DPW does not
reconcile each facility's prospective payments based upon the facility's final audited
costs for the rate-setting period. Rather, DPW uses the audit to set the nursing facility's
future payment rates. See 55 Pa. Code § 1187.108(a). Moreover, in some situations,
DPW may use data from less than three audit reports or from unaudited cost reports to
set prices and rates. See, e.g., 55 Pa. Code §§ 1187.91 (1)(ii)(B), 1187.97. If reported
costs are used, DPW may retroactively adjust payments to all nursing facilities in a peer
group if the audit findings result in changes to the peer group medians and prices.
See 55 Pa. Code § 1187.108(b)(1).

-5-



The net operating cost components of the nursing facility's prospective payment
rate are limited by or based upon the facility's peer group prices. DPW adjusts the
resident care component of each nursing facility's prospective rate every quarter of the
rate-setting year to reflect the resource usage of the facility's MA residents. The nursing
facility's prospective rate, as adjusted each quarter, remains in effect during the rate-
setting period. See 55 Pa. Code §§ 1187.95 -1187.96. When combined with the
capital rate component, these net operating components comprise the nursing facility's
case-mix per diem rate.

Under the case-mix regulations, the Department uses capital costs in computing
the capital component of nursing facilities' per diem rates via an FRV methodology.
Instead of recognizing depreciation and interest costs, however, the FRV methodology
establishes an imputed rental cost for equipment, housing and shelter that the nursing
facility uses to render services to its residents. A nursing facility's FRV is based upon
the appraised depreciated replacement value of the facility's fixed and movable property
as determined by the most recent appraisal of the facility conducted by the Department
or its contractor.

For purposes of the case-mix system, DME is considered movable property.
See 55 Pa. Code §§ 1187.2 (definitions of "movable property" and "appraisal of nursing
facilities"); 1187.96(d)(1). DME includes, but is not limited to: bedrails, ice bags, canes,
crutches, walkers, wheelchairs, traction equipment, and hospital beds. See
55 Pa. Code § 1187.51 (c)(5). Because DME is a type of movable property, an MA
nursing facility's capital rate component is computed by, among other things, including
the appraised depreciated replacement value of that equipment in the total appraised
value of the facility, which is then used to derive the facility's overall FRV. See 55 Pa.
Code § 1187.96(d)(1) and (2).

D. Purpose of the New Case-Mix Payment Policies

Nursing facilities have repeatedly objected to the Department's decision to
include movable property in the FRV methodology and to the way in which the
Department determines the value of that equipment in computing the overall FRV.
Consumers have also expressed concerns about the way in which the Department
recognizes movable property costs. Consumers have contended that the
reimbursement methodology creates disincentives to nursing facilities obtaining
equipment that is expensive and/or unusual, in that the methodology does not pay, only
partially pays and/or does not promptly pay equipment costs.

While the Department believes that its case-mix payment methodology provides
fair and adequate reimbursement for nursing facility services, the Department
recognizes that, in some situations, a nursing facility's obligation to provide appropriate
and necessary services to an MA resident requires that the facility obtain certain DME
that is unusual, expensive and otherwise extraordinary. Under current DPW
regulations, such DME is considered a routine service or item that is covered under the
nursing facility's MA per diem rate. Therefore, the nursing facility must accept payment
at the MA case-mix per diem rate as payment in full for covered services and items
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provided to the MA resident, including any medically necessary DME.
See 55 Pa. Code § 1101.63(a).

Notwithstanding the nursing facility's obligation to accept payment at the MA per
diem rate as payment in full, the Department also recognizes that, because case-mix
per diem rates are based upon average costs, adjusted in part by the average acuity of
MA residents, some facilities may be reluctant to obtain DME that, although medically
necessary, is also unusual and expensive. Such reluctance may translate into either
delay in the provision of medically necessary DME or, in extreme cases, the outright
failure to provide such equipment. In either situation, the likely outcomes are that the
resident's needs are not being met and that the nursing facility provider is out of
compliance with both state and federal requirements. These outcomes are
unacceptable.

To prevent these unacceptable outcomes and to further encourage nursing
facilities to meet their legal obligations to provide necessary care and services, including
equipment to improve the resident's ability to self-ambulate and otherwise maximize his
or her independence, the Department is promulgating the amendments set forth in
Annex A. The primary purpose of these amendments is to change the case-mix
payment methodology to remove perceived disincentives for nursing facilities to
purchase unusual or expensive movable property items necessary to serve their MA
residents. These changes are part of the Department's continuing efforts to assure that
MA nursing facility residents receive care and services allowing them to attain and
maintain their highest practicable physical, mental and psychosocial well being in
accordance with applicable law, including the Nursing Home Reform Law, 42 U.S.C.
§ 1396r, and Title II of the Americans with Disabilities Act, 42 U.S.C. §§ 12131-12134.

E. Public Process

Prior to the publication of these amendments, the Department published an
advance notice in the Pennsylvania Bulletin on October 30,1999, announcing its intent
to amend its State Plan and nursing facility payment policies to expand its exceptional
payment provisions. See 29 Pa.B. 5657. The Department subsequently published a
notice in the Pennsylvania Bulletin on November 20,1999, announcing that it had
drafted provisions to incorporate this policy change into its nursing facility payment
methods and standards and that the proposed revisions were available for public review
and comment. See 29 Pa.B. 5957. The Department also discussed and solicited
comments on the proposed changes at meetings of the Medical Assistance Advisory
Committee (MAAC) on October 27,1999, December 9,1999, January 27, 2000, and
March 23,2000; the Long Term Care Subcommittee meetings of the MAAC on
October 13,1999, December 15,1999, February 9, 2000, and April 12, 2000; the
Consumer Subcommittee meetings of the MAAC on October 27,1999, and March 22,
2000; and the Fee for Service Subcommittee meeting of the MAAC on October 28,
1999. The meetings were open to the public.
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The Department received a total of 94 written comments on its draft policy
changes from consumers, consumer representatives, industry representatives and other
interested parties. In November 2000, the Department released a second draft of its
revised case-mix regulations to the members of the MAAC, and the Long Term Care
and Consumer Subcommittees of the MAAC. A summary of the significant changes
between the November 1999, and the November 2000 draft follows:

"Eligible Facility" - In the November 1999 draft, the Department limited the
availability of exceptional DME grants to "eligible facilities." The definition of "eligible
facility" excluded special rehabilitation and hospital-based nursing facilities. The
Department received comments objecting to the exclusion of these types of nursing
facilities from receiving exceptional payments. Upon consideration of these comments,
the Department eliminated the definition of "eligible facility" from the draft regulatory
language. The effect of the elimination of this definition is that all MA nursing facility
providers may receive an exceptional DME grant, subject to the conditions and
limitations set forth in 55 Pa. Code §§ 1187.150 - 1187.157.

"Reasonableness Determinations" - In the November 1999 draft, the Department
specified that the issuance of an exceptional DME grant would be conditioned upon,
among other things, the Department's determination that "it [was] reasonable for the MA
Program to pay for the exceptional DME." The Department further specified that one
circumstance in which it would be unreasonable for the MA Program to pay was when
the Department determined that "[t]he expense of the Exceptional DME [was] clearly
disproportionate to the therapeutic or rehabilitative benefits that are expected to be
derived from the use of the equipment." The Department received comments objecting
to the provisions requiring "reasonableness determinations," and in particular, to the
above-quoted provision which the commenters characterized as imposing an
inappropriate "cost/benefit" analysis in the exceptional payment decision-making
process. Upon consideration of these comments, the Department eliminated the
provisions relating to "reasonableness determinations" from the draft regulatory
revisions. The Department notes, however, that the amendments in Annex A specify
that the Department must determine that the exceptional DME is medically necessary
before the Department will issue an exceptional DME grant to a nursing facility. In
making medical necessity determinations, the Department will continue to consider
whether the resident's needs can be met with less costly, medically appropriate
alternatives, or with equipment and services that are already available to the resident.

"Prior Authorization" - In the November 1999 draft, the Department specified that
"[t]he facility's request must be submitted to and approved by the Department before the
facility purchases or rents the DME for which the facility is requesting [an Exceptional
DME] grant." The Department received comments objecting to this "prior authorization"
provision. Upon consideration of these comments, the Department eliminated the
requirement that the nursing facility request and receive the Department's approval
before purchasing or renting the exceptional DME. The amendments set forth in Annex
A allow a nursing facility to request an exceptional DME grant up to 30 days after it
purchases or rents the equipment.
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"Scope of the draft changes" - The November 1999 draft incorporated and
expanded the Department's existing exceptional payment policies into the case-mix
regulations. While the comments that the Department received were generally very
supportive of the Department's proposal to make these changes, the comments also
suggested that the changes did not go far enough. A number of commenters
requested, for example, that the Department expand the list of exceptional DME to
include standard motorized wheelchairs. Other commenters noted that the changes did
not address overall concerns with the adequacy of FRV methodology. Upon
consideration of these comments, the Department was not convinced that standard
motorized wheelchairs should be considered exceptional DME. The Department did
determine, however, that other changes could also serve to encourage nursing facilities
to purchase movable property items necessary to serve their MA residents, and that the
Department would revise the underlying case-mix payment methodology for movable
property to further promote that objective. The Department included these additional
revisions in the draft regulatory provisions. The amendments set forth in Annex A both
revise the basic case-mix payment methodology for movable property and add a new
Subchapter K to Chapter 1187 setting forth the exceptional DME payment policies.

"Notice of Rule Change" - When it first announced its intent to change its
exceptional payment policies, the Department also stated that it intended to make the
changes by publishing a notice of rule change (NORC) in the Pennsylvania Bulletin.
See 29 Pa.B. 5957. The Department received comments objecting to the use of a
NORC. After consideration of these comments, the Department announced that it
would adopt the changes by promulgating final regulations. The Department has
received no comments objecting to the publication of final rules or to the omission of
proposed rulemaking. For the reasons set forth above, the Department is proceeding
with the adoption of the regulations in Annex A by final rulemaking, notice of proposed
rulemaking omitted.

Following distribution of the November 2000 draft, the Department received an
additional 80 comments on the draft changes to its reimbursement methodology. The
Department has considered all comments received in drafting the amendments set forth
in Annex A. An overview of the changes being made by the amendments as well as a
detailed explanation of each revision follows.

F. Overview of the New Case-Mix Payment Policies

1. Movable Property Payment Methodology

Currently the Department pays MA nursing facility providers on a per diem rate
basis for nursing facility services provided to MA residents. These per diem rates
include a capital component that is based upon the FRV of the nursing facilities1

allowable fixed and movable property. The nursing facilities' FRV is subject to the
capital component payment limitation contained in 55 Pa. Code § 1187.113 (relating to
capital component payment limitation) commonly known as "the moratorium."
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The amendments to 55 Pa. Code Chapter 1187 set forth in Annex A remove
allowable movable property costs from the FRV calculation. Under the revised payment
methodology, movable property is divided into two classes based on acquisition cost:
minor movable property (items with an acquisition cost of less than $500.00) and major
movable property (items with an acquisition cost of $500.00 or more). Allowable minor
movable property costs are included in the appropriate cost center of the net operating
portion of the nursing facilities' per diem rates. Allowable major movable property costs
are included in a new movable property component in the capital portion of the nursing
facilities' per diem rates. In addition, allowable movable property costs are no longer
subject to the capital component payment limitation contained in 55 Pa. Code
§ 1187.113 (relating to capital component payment limitation). Nursing facilities'
movable property capital rate components are based upon their most recent audited
cost report in the NIS database for cost reporting periods beginning on or after
January 1, 2001.

The amendments also include provisions that allow for a transition during the
period until the new movable property payment becomes fully effective. (See, e.g.,
§§ 1187.51 (e), 1187.91 (1)(iv)(D) and (2)(ii)(A), and 1187.96(d)(2), as amended.) The
transition period begins on January 1, 2001, and at that time the revised rules for
preparing cost reports and determining allowable costs become effective. The transition
period does not end on any particular date. Rather, it ends individually for each nursing
facility. The end of a nursing facility's transition period for the net operating component
occurs when, for purposes of setting annual peer group prices and quarterly per diem
rates, the facility no longer has any audited cost reports in the NIS database for a cost
reporting period beginning before January 1, 2001.

During the transition period, the Department will determine peer group prices and
net operating per diem rate components using information set forth on the audited cost
reports in the NIS database. Initially, this means that the peer group prices and rates
will be based upon the audited costs as set forth in the audited cost reports prepared
pursuant to Chapter 1181 (for cost reporting periods ending on or before December 31,
1995) and pursuant to Chapter 1187 (for cost reporting periods that began on or after
January 1,1996, but before January 1, 2001). The Department will continue to
compute the three-year average per diem rate based upon the three most recent
audited cost reports. In making this computation, the Department will use the audited
costs set forth in earlier audited cost reports used without any modification or
adjustment except as follows: Effective with July 1, 2001 price and rate setting, the
Department will reverse audit adjustments disallowing or reclassifying minor movable
property or linen costs that reduce audited allowable net operating costs in the NIS
database for fiscal periods beginning prior to January 1, 2001. See 55 Pa. Code
§ 1187.91 (1)(iv)(D), as amended.

Thus, for example, if a nursing facility has one audited cost report in the NIS
database for a cost reporting period beginning on January 1, 2001, and the facility's
other two audited cost reports are for periods beginning on January 1, 1999 and 2000,
the costs and adjustments set forth in those two audited cost reports will not be adjusted
or modified so as to reflect the changes in the amendments in Annex A pertaining to the
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allowability or nonallowability of costs. As a result, although under the amendments
"depreciation on transportation equipment" is no longer an allowable net operating cost,
the Department will not adjust the nursing facility's audited costs for the periods in the
earlier reports to eliminate the facility's audited allowable depreciation on transportation
equipment. In like manner, the Department will not adjust or modify the nursing facility's
audited costs for these earlier periods to include previously nonallowable costs, such as
the rental cost of major movable property. To the extent that the nursing facility
reported costs relating to linens and minor movable property as net operating costs on
the cost reports for these earlier periods, the Department will reverse audit adjustments
that disallowed or reclassified the reported costs for linens or minor movable property
for these earlier periods.

During the public process, the Department received recommendations to fully
implement the new movable property payment methodology in setting capital
component rates effective July 1, 2001, and therefore eliminate the need for transition
provisions. The Department finds this proposal impracticable, as it would require that
the nursing facilities submit amended cost reports, and that the Department audit those
cost reports. Therefore, pending implementation of the revised methodology, the
Department will continue to include movable property costs in computing nursing
facilities' fair rental. During the transition period, the Department will continue to include
movable property in the FRV determination in computing a nursing facility's capital
component rate until the facility has an audited cost report in the database for a fiscal
period beginning on or after January 1, 2001. In determining the facility's FRV,
however, the Department will no longer apply the moratorium limitation in 55 Pa. Code
§ 1187.113 to movable property costs for rates effective on or after July 1, 2001. Once
the nursing facility has an audited cost report in the database for a fiscal period
beginning on or after January 1, 2001, the Department will calculate the facility's
movable property component of its capital rate in accordance with 55 Pa. Code
§ 1187.96(d)(2)(ii), as amended.

The Department also received a comment during the public process
recommending that it use costs reported on the most recently "filed" cost reports for
rate-setting purposes during the transition. The Department notes that, in its initial
discussions with the Associations representing the nursing facility industry, the
Associations recommended only that the Department reverse audit disallowances
involving certain net operating costs of minor movable property in transitioning from the
existing to the new payment methodology. The Department accepted this
recommendation, and as described above, included provisions in the amendments in
Annex A that authorize these revisions to the audited costs. In addition, the Department
also determined to eliminate the application of the moratorium regulations to movable
property costs, among other things. The Department believes that these measures
provide for an adequate and fair transition. The issue of using audited versus reported
costs was resolved by the Department as part of its promulgation of Chapter 1187.
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2. Exceptional Payment Provisions

Prior to November 1, 1999, the Department's approved State Plan authorized the
Department to make exceptional payments to cover the costs associated with the rental
of equipment and supplies necessary to provide services to "high technology-dependent
residents." In promulgating these amendments to 55 Pa. Code Chapter 1187, the
Department is expanding these exceptional payment policies in its regulations. With the
amendments set forth in Subchapter K (which take effect retroactive to November 1 f

1999), DPW regulations now allow additional payments for nursing facility services that
involve the provision of exceptional DME. The additional payments are not limited to
cases involving MA residents who are ventilator-dependent or who have suffered head
or spinal cord injuries, but are available, subject to the conditions in Subchapter K, in all
cases in which exceptional DME is medically necessary. The additional payments are
not limited to the cost of rent and supplies, but are based upon the reasonable and
prudent costs incurred by the nursing facility to purchase or rent the exceptional DME
and to obtain related services and items necessary for the effective use of that
equipment, including accessories and supplies, and resident and staff training.

Although the exceptional payments authorized under these amendments are
based upon the costs incurred by a nursing facility to obtain the necessary DME and
related services and supplies, the Department notes that the exceptional payments
constitute additional reimbursement to the MA nursing facility for nursing facility services
provided to a particular resident. They are not intended as a direct payment for the
DME or other related services or supplies. Because the Department considers the
exceptional payments as payment for nursing facility services, the Department will only
authorize such payments to enrolled nursing facility providers.

The Department also notes that the exceptional payments authorized under
Subchapter K are not intended to cover situations where a nursing facility incurs a
higher cost of providing services to a resident because of costs associated with
something other than the use of exceptional DME. (e.g., exceptional payments are not
available to cover situations in which an MA resident may require a higher-than-usual
number of nursing hours.) The risk that such costs may be necessary is a risk that a
nursing facility voluntarily assumes when it elects to participate (or to continue to
participate) in the MA Program. See 55 Pa. Code § 1101.63. Moreover, such situations
are adequately addressed by the existing case-mix regulations, including but not limited
to the case-mix index (CMI) computations and adjustments.

Although the amendments set forth in Annex A permit an eligible nursing facility
to receive additional reimbursement, no nursing facility has an obligation to request or
an automatic right to obtain such reimbursement. Rather, a nursing facility makes the
choice to request an exceptional DME grant and may obtain additional grant payments
only if it complies with the requirements of Subchapter K. Among other things,
Subchapter K requires that (i) the facility must submit a proper written request for an
exceptional DME grant; (ii) the identified resident must be MA-eligible; (iii) the DME
must be exceptional; and (iv) the DME must be medically necessary.
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The submission of a request for a grant does not stay or otherwise affect a
nursing facility's obligation to provide proper nursing facility services, including
exceptional or other DME. Indeed, the amendments expressly permit the nursing
facility to immediately obtain all medically necessary DME and to request an exceptional
DME grant afterwards.

3. Enforcement Activities

As explained above, a nursing facility that is enrolled in the MA Program has
numerous obligations under federal law, including the obligation to provide its MA
residents with any DME that is medically necessary. Failure to provide medically
necessary DME is a violation of state and federal law and constitutes a "deficiency" for
purposes of 55 Pa. Code §§1187.121 and 1187.122.

By promulgating these amendments, the Department is changing the case-mix
payment methodology relating to movable property costs. The Department anticipates
that these changes will result in increases in the case-mix per diem rates of the vast
majority of MA nursing facilities. The Department is also providing MA nursing facilities
with the option to obtain additional payments when they serve MA residents who need
exceptional DME. All of these changes are intended to eliminate purported
disincentives to providing unusual or expensive equipment in serving MA residents. In
addition, however, in order to ensure that nursing facilities are providing legally sufficient
nursing facility services to their MA residents, the Department, in cooperation with the
DOH and the Pennsylvania Department of Aging (PDA), is increasing its focus upon
instances of reported non-compliance. This increase in focus is being effectuated by
various means.

First, the Department has established a hotline for use by residents and their
representatives. The number of that hotline is (877) 299-2918. When the Department
receives a complaint that the nursing facility services being provided to a resident do not
include medically necessary DME, the Department will respond by contacting the
nursing facility and requesting information, or by sending a Utilization Management
Review (UMR) team or requesting DOH to send out a survey team to determine
whether the facility should be cited for a deficiency.

Second, the Department is taking proactive measures to identify persons who
may require exceptional DME, in order to determine whether these persons are
receiving services and items necessary to meet their individual needs. Initially, the
Department will review services being provided to paraplegic and quadriplegic
residents. Thereafter, the Department intends to focus on other subsets of the MA
population.

Third, the Department has met and will continue to meet with Ombudsman and
Options staff to inform them of the availability of exceptional DME grants, the
Department's interest in identifying residents who may benefit from additional or
different DME, including exceptional DME, and how the Options staff and Ombudsman
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may report to the Department or DOH when they believe that a resident's needs are not
being adequately met.

When, as a result of these activities or otherwise, the Department determines
that a nursing facility has failed to provide necessary standard or exceptional DME, the
Department will impose remedies. These remedies may include termination of the
nursing facility's participation in the MA Program, fines, and the recovery of payments.

G. Explanation of Specific Changes to Chapter 1187

§ 1187.2 - Definitions

Appraisal. As originally promulgated, § 1187.2 set forth a definition of "appraisal
of nursing facilities." The Department has revised that definition to use the terms "fixed
property," "movable property," and "depreciated replacement cost." The requirement
that an appraisal be made "by qualified personnel of an independent appraisal firm
under contract with the Department" was moved from § 1187.57(b).

Depreciated replacement cost The term "depreciated replacement cost"
replaces "replacement costs." As originally promulgated, Chapter 1187 included
"replacement costs" as a defined term. Among other things, that definition specified that
the amount required to replace the entire nursing facility was to be reduced by "an
allowance for accrued depreciation," i.e., although the word "depreciation" did not
appear in the defined term, the concept was incorporated in the definition.
See 55 Pa. Code § 1187.2. Thus, the new term more fully describes the underlying
concept. In addition, the revised term replaces two undefined terms that were
synonymous with "replacement cost": "depreciated replacement cost" and "depreciated
replacement value," which appeared in 55 Pa. Code §§ 1187.57(b) and 1187.96(d) and
were synonyms for the previous defined term. Finally, the original definition has been
amended such that it now applies only to a nursing facility's fixed property, while a new,
alternative definition sets forth the meaning of "depreciated replacement cost" in the
context of "movable property."

Durable Medical Equipment (DME). The amendments add a new term to those
set forth in § 1187.2: Durable Medical Equipment or "DME." The definition of DME has
four significant features:

1. Movable property. In order for an item to come within the definition of DME, it
must meet the definition of "movable property." The latter is a residual definition,
i.e., it encompasses any tangible item used in the course of providing nursing
facility services that does not qualify as fixed property or a supply. Thus, for
example, a whirlpool bath that is affixed to the building would be an item of fixed
property and, consequently, would not qualify as an item of DME.

2. Connection to the federal definition. The definition of DME is based in part upon
the first three parts of the federal definition as set forth at 42 CFR § 414.202:
"Durable medical equipment means equipment... that (1) [c]an withstand
repeated use; (2) [i]s primarily and customarily used to serve a medical purpose;

-14-



(3) [generally is not useful to an individual in the absence of an illness or
inJury[.]" However, because the Department's definition is applicable only for
DME used in a nursing facility, the Department has not included the fourth
specification of the federal definition, i.e., that the DME must be "appropriate for
use in the home." To the contrary, because circumstances in a nursing facility
can be very different from circumstances in a person's home, that part of the
federal definition is inapplicable.

3. Standard DME. The definition of DME recognizes two classes of DME:
"exceptional DME" and "standard DME." The latter is a residual class, i.e., any
item of DME that does not qualify as "exceptional DME" must be "standard
DME." There is no third class.

4. Exceptional DME. All DME necessary to provide nursing facility services to
residents is an item or service covered by the MA case-mix per diem rate and the
allowable costs of DME are used to compute nursing facility case-mix per diem
rates. The purpose of defining "exceptional DME" is to specify those types of
DME that, when needed in the course of providing nursing facility services to an
MA resident, give rise to the opportunity of the nursing facility to request an
exceptional DME grant. An exceptional DME grant authorizes a nursing facility
to receive payment in addition to its MA case-mix per diem rate payment. By
authorizing exceptional DME grants, the Department is able to recognize the
extraordinary costs associated with small subsets of the nursing facility
population whose medical needs are so extensive and complex that they cannot
be adequately served without highly customized or specialized DME. In order for
an item of DME to qualify as "exceptional DME" it must satisfy two conditions: Its
acquisition cost (determined in accordance with § 1187.61) must meet or exceed
the minimum acquisition cost threshold set by the Department in its annual notice
pertaining to exceptional DME, and it must be either "specially adapted DME" (as
that term is defined in § 1187.2), or it must be a type of DME identified in the
annual notice.

a. Minimum acquisition cost. The Department's per diem rates pay for
nursing facility services provided to residents having various and varied
needs for DME, including types of DME that are used with a fairly low
frequency (e.g., ventilators). However, even where these types of DME
are used infrequently, their cost is reflected in the overall rate. For this
reason, the Department has determined that a minimum acquisition cost is
an appropriate threshold for defining what items of DME should be
considered "exceptional." During the public process, the Department
received a comment recommending that equipment that costs more than
two or three thousand dollars should be considered "exceptional DME." In
considering what an appropriate threshold would be, the Department
notes that CMS recently increased its capitalization threshold to $5,000.
See CMS Pub. 15-1 § 108.1. Because the Department found this
threshold to be reasonable and consistent with the current inventory of
movable property in nursing facilities, the current minimum acquisition cost
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as set forth at 31 Pa.B 1422 (March 10, 2001) is $5,000. By setting the
specific amount of this threshold in the annual notice, however, the
Department has retained the ability to make simple and expeditious
adjustments in this amount, as DME acquisition costs fluctuate overtime.

b, The annual list of exceptional DME. In order to put nursing facilities on
notice as to what types of DME can qualify as "exceptional DME," and in
order to simplify the process of handling exceptional DME grant
applications, the Department believes that a list of such DME is useful and
desirable. To provide full public disclosure and information, the
Department will publish an annual list of types of DME whereby, if the
acquisition cost of an item on the list meets the minimum acquisition cost
threshold, that item is deemed to be an item of exceptional DME. The
Department intends to review recommended additions to the list on an
annual basis, and intends to publish this annual list by means of a public
notice set forth in July of each year in the Pennsylvania Bulletin. Persons
who wish to have an item considered by the Department should submit a
written request to the Department. All requests received on or before
December 31 will be considered in developing the list effective the
following July. Any requests received after December 31 will be
considered during the next annual review cycle. In order to provide
interested persons with clear instructions regarding the submittal of these
requests, the Department has removed the words "at least" from the draft
definition of "exceptional DME." Consequently, all recommended changes
to the list will be considered together, and not on an ad hoc basis.
Moreover, because changes to the list will be considered through this
process, the submittal of a request to add an unlisted type of DME to the
annual list is intended to be an administrative remedy that must be
exhausted before other relief may be sought.

During the course of the public process, the Department received
comments recommending that the Department identify standard motorized
wheelchairs as "exceptional DME." The Department has not included
such wheelchairs in either the definition of "exceptional DME" or in its
public notice (31 Pa. B. 1422) designating the particular equipment it
considers "exceptional." The Department disagrees that power
wheelchairs should be labeled "exceptional." To the contrary, it is the
Department's position that such equipment should be part of the standard
array of DME routinely available in nursing facilities. To address concerns
that the expense of such equipment makes its acquisition cost-prohibitive
for nursing facilities, the Department notes that the amendments in
Annex A, in addition to permitting exceptional grant payments under
certain circumstances, substantially revise the case-mix payment
methodology relating to movable property costs to eliminate purported
disincentives for nursing facilities to provide equipment, like standard
motorized wheelchairs, that may be somewhat more costly than other
equipment routinely found in nursing facilities.
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Fair rental value. The original definition of "fair rental value" has been amended
to reflect changes in the regulations. The Department has modified the draft revised
definition so that it also pertains to movable property because, in some instances, the
Department will use the fair rental value of that movable property.
See§1187.96(d)(2)(i).

Fixed property. The Department has amended the original definition by
eliminating the various examples of "land improvements" and "detached buildings" and
by making other changes intended to clarify the original definition. However, no change
in the scope of the definition is intended. During the public process the Department
received a comment recommending that the Department retain the examples in the
definition of fixed property. While the Department does not accept this
recommendation, the Department notes that the examples of fixed equipment included
in the original definition continue to be examples of fixed equipment under the revised
regulation.

Initial appraisal. As originally promulgated, Chapter 1187 provides that each
enrolled nursing facility "will be appraised at its depreciated replacement cost."
See 55 Pa. Code § 1187.57(b). Thus, for each nursing facility, there must be a first or
original (i.e., initial) appraisal. By adding the term "initial appraisal" to § 1187.2, the
Department is codifying the current colloquialism and establishing a basis for making
clear reference to refer to all such appraisals. The term stands in contrast to the terms
"updated appraisal," "reappraisal," and "limited appraisal."

Interest As originally promulgated, § 1187.2 set forth a definition of "interest -
capital indebtedness" and "interest - administrative." The amendments merge both
concepts under the general term "interest" and rename the terms, "capital interest" and
"other interest." In addition, the definition of "capital interest" has been changed to
replace the term "capital purposes" with the more specific "fixed property, major
movable property, or minor movable property." Likewise, the definition of "other
interest" has been changed so that uthe acquisition of supplies" is expressly included
within the meaning of "day-to-day operational activities." These changes do not alter
the former meanings of these terms, but are intended to clarify possible ambiguities in
the original version.

Limited appraisal. As originally promulgated, a limited appraisal could be
conducted as a result of additions or deletions to capital, regardless of whether the
capital was fixed or movable property. Under the amendments, limited appraisals are
no longer necessary for additions or deletions involving movable property. The
Department has committed to performing annual inventories in appraising movable
property in instances where a capital rate component is computed using the FRV of
movable property. Therefore, limited appraisals are used only to account for changes
involving fixed property. The definition has been further modified to make clear that, in
order for a limited appraisal to be conducted, it first must be requested by the nursing
facility. In the event that no such request is made, the Department has no obligation to
direct the independent appraisal firm under contract with the Department to conduct any
appraisal. The Department also amended the definition to expressly set forth the
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function and effect of a limited appraisal, i.e., it "results in the modification of the
depreciated replacement cost set forth in an initial appraisal, a reappraisal, or an
updated appraisal." Any such modification is solely prospective in nature: A limited
appraisal cannot serve as a basis for revising a nursing facility's capital rate component
for a rate year in effect on or before the date that the limited appraisal is conducted.

Movable property. As originally promulgated, Chapter 1187 set forth a definition
of "movable property" at § 1187.2, then used the term "movable equipment" in
§§ 1187.2, 1187.96(d)(1), and 1187.112. Although these terms were synonymous, the
amendments eliminate the latter, in order to eliminate possible ambiguities. In re-
working the definition of movable property, the Department makes reference to tangible
items. That term excludes "intangible items" such as annuities, stocks, shares, patents,
copyrights, trade or service marks, choses in action, notes, bonds, insurance policies,
goodwill, contract rights, options, legal rights, receivables and other evidences of debt,
documents, and cash. No change in the scope of "movable property" or "fixed property"
is intended by the inclusion of "tangible items" and the exclusion of "intangible items"
from the revised definitions. In addition to these changes, the definition of "movable
property" has been rewritten to reflect the revisions being made to the case-mix
payment system. "Movable property" is a residual term: Any tangible item that does not
qualify as either fixed property or a supply is deemed to be an item of movable property.

During the public process, the Department received a comment recommending
that language regarding transportation costs should be added to the movable property
definition. While the Department does not accept this recommendation, the Department
notes that transportation equipment used in a nursing facility in the course of providing
nursing facility services to residents is "movable property" as defined in § 1187.2.

Major and minor movable property. The definition of "movable property" divides
that class of tangible items into two subclasses: "major" and "minor" movable property.
Taken together, these classes are exclusive. There is no third classification; any item of
movable property must fall into one or the other subclass. The factor that determines
this classification is the "acquisition cost" of the item. The rules for establishing an
item's acquisition cost are set forth at § 1187.61.

Movable property appraisal. An appraisal conducted to determine the
depreciated replacement cost of some or all of the movable property of a nursing
facility. So long as necessary, the Department will conduct these appraisals on an
annual basis. During the public process, the Department received a comment
questioning the need for this definition. The definition is needed because movable
property appraisals will be used during the transition period, and in some instances, for
new nursing facilities.

Real estate tax cost As originally promulgated, Chapter 1187 made repeated
reference to "real estate taxes or reasonable payment made in lieu of real estate taxes."
See 55 Pa. Code§§ 1187.51 (e)(4)(ii), 1187.57(a), 1187.71 (a)(4)(iii), 1187.91 (2)(ii),
1187.96(d)(3), and 1187.97(1 )(ii). In order to simplify references to this category of
cost, the Department has added the definition of "real estate tax cost" to § 1187.2. In
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setting forth that definition, the Department does not intend that it result in any change
in the treatment of these costs.

Reappraisal. As originally promulgated, Chapter 1187 did not require annual
appraisals. Instead, it merely required that nursing facilities be "reappraised" every 5
years after the implementation of the case-mix payment system. See § 1187.57(b)(2).
In practice, however, the Department contracted with an independent appraisal firm to
provide the Department with updated appraisals on an annual basis. In addition, during
1998, the Department required that the firm inspect all enrolled nursing facilities and
provide the Department with new appraisals. The latter are referred to as
"reappraisals." The Department has revised this term to reflect that meaning.

Related services and items. As set forth in Subchapter K, which is promulgated
by these amendments, the Department will under certain conditions make payments
pursuant to "exceptional DME grants." Those payments are intended to pay the nursing
facility for the necessary, reasonable and prudent costs incurred in acquiring and using
exceptional DME when that equipment is needed by an MA resident. In various
situations, the cost of using that equipment will also entail substantial additional costs.
As set forth in § 1187.153(a)(1), an exceptional DME grant authorizes payment of the
necessary, reasonable and prudent costs of the exceptional DME and of "related
services and items." The purpose of the definition of that term is to specify what is
encompassed by that term.

Specially adapted DME. Generally, an item of DME qualifies as "exceptional
DME" if its acquisition cost meets or exceeds the minimum acquisition cost threshold
and if it is of a particular type set forth on the Department's annual list. However, even if
DME does not fall into any of the types listed in the notice, it still can qualify as
"exceptional" if its acquisition cost meets or exceeds the minimum acquisition cost
threshold and it is "specially adapted." The Department has made allowance for
"specially adapted DME" in order to provide nursing facilities with the opportunity of
receiving additional payments in those situations where a particular resident requires an
expensive and unique item of DME and where there is no reasonable expectation that,
when that resident has ceased to use the item, it might then be used by some other
actual or potential resident of the facility, OF would be usable by another person only if
substantial modifications were made to it. An example of such a device is a motorized
wheelchair equipped with a palate drive device that is fabricated to meet the particular
needs of a specific quadriplegic resident. The definition of "specially adapted DME" has
three significant features, of which "contemporaneous use" is by far the most important:

1. Unique construction. An item of DME is "uniquely constructed" if it is originally
fabricated or assembled in order to suit the particular physical or medical
circumstances of the intended user. For example, if a motorized wheelchair is
ordered for a particular resident, that item of DME would typically be assembled
from various off-the-shelf components, and the choice of those components
depends upon the physical circumstances of the intended user. Under these
circumstances, the fabrication of the wheelchair might (depending on
circumstances) qualify as "unique construction." Even if it did, however, that
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circumstance would not be sufficient to cause the wheelchair to be an item of
specially adapted DME.

2. Substantial adaptation or modification. An item of DME is "substantially adapted
or modified" if, in its original or earlier configuration, it was not suitable for use by
the current intended user but, as a result of subsequent modifications, has
become suitable. These modifications must be substantial. For example, merely
switching a joystick from the left to the right side of a chair and altering the height
and depth of the seat would not, by itself, constitute "substantial adaptation." On
the other hand, if the joystick on an existing wheelchair were replaced with a
palate drive control system that could not only drive the wheelchair but also
control such features as "tilt in space" adjustments, such a change would
constitute a substantial adaptation. The mere fact that an item of DME has
undergone a "substantial adaptation" does not, in itself, cause the item to be
specially adapted DME. For instance, if the palate drive controls were removed
from the wheelchair and replaced with a joystick control, this change might well
cause the wheelchair to be suitable for contemporaneous use by numerous other
persons, in which case it would not qualify as "specially adapted DME."

3. Contemporaneous use by another resident. By defining "specially adapted DME"
to be DME that is unsuitable for contemporaneous use by another resident, the
Department intends to exclude from this classification all DME that could be used
by another actual or potential resident, either without any adaptation or
modification or without any substantial adaptation or modification. If an item of
DME is susceptible to such use, that item cannot qualify as an item of specially
adapted DME, regardless of whether it was "uniquely constructed" or
"substantially adapted or modified" to suit the needs of a particular resident.

The allowance for specially adapted DME is intended to address those rare
situations where an expensive item of DME is so uniquely configured to the
needs of a particular resident that, once that resident has ceased to use the item,
it could not be used by any other resident, or could not be used by another
resident unless substantial adaptations or modifications were made to it. In such
situations, a nursing facility may be extremely reluctant to expend a substantial
sum to obtain the item, since any further use would be impracticable. It is only in
these situations that the Department intends that exceptional DME grants be
given to permit additional payment to the nursing facility.

The "contemporaneous use" criterion is not intended to be applied to the
particular residents of the nursing facility. Thus, for instance, in reviewing an
application for an exceptional DME grant, the Department does not intend to
review the medical or other records of the nursing facility's other residents before
making a determination. Instead, the "contemporaneous use" criterion is
intended to apply to the expected range of nursing facility residents, who come in
a wide variety of sizes, shapes, conditions and capabilities. For such persons,
the Department expects nursing facilities to obtain and use DME that satisfies the
needs of persons within these ranges. Thus, for instance, the Department

-20-



expects that nursing facilities will obtain and make available a variety of manual
and motorized wheelchairs for the use of existing or potential residents, and a
wheelchair does not become "specially adapted" merely because it is constructed
to accommodate a person who is taller than average, shorter than average,
heavier than average, or lighter than average, or because that person requires a
differently-positioned control device.

An example of an item of DME that is not suitable for contemporaneous use is a
motorized wheelchair that uses a palate drive fabricated to suit the needs of a
particular quadriplegic resident. Another example of a wheelchair that is not
suitable for contemporaneous use would be a wheelchair designed to the
requirements of a resident with severe skeletal deformities related to a disease
process, such as cerebral palsy or multiple sclerosis. An example of a
wheelchair that is suitable for contemporaneous use is a wheelchair with larger-
than-normal components, intended to accommodate a larger-than-average
resident. Mere changes in size and strength are insufficient to cause a
wheelchair to be "specially adapted." Rather, the wheelchair must have some
additional, medically necessary feature that prevents the foreseeable
contemporaneous use by some other person without substantial adaptation or
modification of the item.

During the public process, the Department received a comment recommending
that the Department clarify the definition of "specially adapted" to provide that, in cases
where a resident needs a wheelchair that must be fitted for specifications by a
professional or which consists of numerous component parts, the wheelchair would be
both "exceptional" and "specially adapted." Because the Department does not believe
that the definition needs to be clarified, the Department has not revised the definition as
recommended in the comment. Under the definition of specially adapted equipment set
forth in Annex A, a wheelchair is exceptional if it is both specially adapted and its cost
equals or exceeds the minimum acquisition cost specified by the Department. The
mere fact that a wheelchair is fitted to a resident pursuant to the instructions of a
professional does not, in itself, cause the wheelchair to qualify as "specially adapted
DME." Although a wheelchair may not be exceptional or specially adapted, the
Department notes that a wheelchair is standard DME that is covered by the case-mix
per diem rate.

Supply. "Supplies" are a class of "tangible item." Examples of supplies include:
resident care personal hygiene items such as soap, toothpaste, toothbrushes and
shampoo; resident activity items such as games and craft materials; medical supplies,
including wound dressings, disposable tubing and syringes, incontinence care supplies,
including catheters and disposable diapers; dietary supplies such as foodstuffs and
disposable table ware and implements; laundry supplies such as detergents and
bleaches; housekeeping and maintenance supplies, such as cleaners, toilet paper,
paper towels, and light bulbs; and administrative supplies, such as forms, paper, pens,
pencils, and ink or toner for printers and copiers. Any tangible item that is identified on
the AHA Guidelines as having an original estimated useful life of one year or greater is
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not a "supply" even though a nursing facility intends to use, or only uses, the item for
less than 12 months.

In response to a comment received during the public process, the Department
deleted the terms "relatively small in size" and "inexpensive," which were contained in
the November 2000 draft, from the definition of "supply" in Annex A. The Department
agrees that the life of an item is the key factor in determining whether an item is a
supply or movable property. The Department will use American Hospital Association
Uniform Chart of Accounts and Definitions for Hospitals (AHA Guidelines) to determine
the item's expected useful life in deciding whether an item is a supply or movable
property. Thus, for example, an item that is identified in AHA Guidelines as having as
estimated useful life of one year or more is not a supply within the meaning of this
definition.

Transportation equipment Under the amendments, transportation equipment is
a form of movable property. (Depending on its acquisition cost, an item of
transportation equipment will be either major or minor movable property.) Because,
under the amendments, this equipment is treated in the same manner as all other
movable property, the definition of "transportation equipment" has been removed from
Chapter 1187.

Updated appraisal. As originally promulgated, Chapter 1187 only required that
nursing facilities be reappraised once every five years. See 55 Pa. Code
§ 1187.57(b)(2). Nonetheless, for each year in which an "initial appraisal" or
"reappraisal" was not performed, the Department contracted with its independent
appraisal firm to update the previous appraisals to account for reported changes in the
value of land, changes in the cost of factors affecting the replacement of the entire
nursing facility, and expected depreciation. These appraisals are known as "updated
appraisals." The Department has included this term in § 1187.2 in order to formally
establish it as a term of art.

§ 1187.22 - Ongoing Responsibilities of Nursing Facilities

The Department's focus on movable property has two distinct aspects. First, the
Department has revised the manner in which per diem rates are computed and in which
nursing facilities are otherwise reimbursed. Second, the Department will increase its
scrutiny of nursing facility conduct involving the provision of DME to residents. In order
to make that oversight more efficient and effective, the Department has added two new
paragraphs to § 1187.22, which sets forth additional conditions of participation for MA
nursing facility providers.

Pursuant to new paragraph (16), a nursing facility must maintain a separate
written record identifying all requests for, and all physician orders for exceptional DME
or such DME as is designated by the Department. This new requirement is intended to
give the Department flexibility in monitoring the provision of various types of standard
DME, like standard motorized wheelchairs, while, at the same time avoiding the
situation where the nursing facility is required to maintain a record of all types of DME.
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During the public process, the Department received a comment expressing
concern that residents may be vulnerable to coercion and influence by the nursing
facility to "refuse" DME that is costly to the facility. The comment suggested that the
Department require nursing facilities to obtain an informed, written waiver from the
resident, and to provide to the resident a written notice of their right to receive the DME
and contact information for the PDA Ombudsman and DOH Division of Long Term
Care.

The Department is also concerned about situations where a nursing facility
applies for an exceptional DME grant and the Department determines that, although the
item is medically necessary, it does not qualify as exceptional DME. Unless the
resident refuses the DME, the nursing facility must provide the equipment to the
resident. Because such situations have the potential for substantial abuse to the
detriment of residents, the Department has added a new paragraph (17) to § 1187.22,
which requires the nursing facility to notify the Department of any such refusal. The
purpose of this requirement is to give the Department notice that a purported refusal
has been made, thus allowing the Department to investigate the matter on a timely
basis. In such situations, the Department intends to have one or more persons contact
the resident in person. If the Department finds that a nursing facility has improperly
pressured the resident to refuse an item of DME, the Department will treat that conduct
as a significant instance of noncompliance with state and federal law and regulation.

The Department also received a comment recommending that the Department
require nursing facilities to issue a notice whenever a request by a resident or resident's
representative for DME is denied by the facility. The comment suggested that such a
requirement would be consistent with notice requirements of MA participating Managed
Care Organizations (MCO) when they refuse to authorize services. While the
Department agrees that monitoring is necessary to insure that the amendments in
Annex A achieve their intended purpose, the Department is not convinced that the
functions performed by nursing facilities are analogous to those performed by MCOs,
and therefore, it has not amended the regulations as suggested in the comment. The
Department believes that nursing facility providers perform functions similar to other
direct care providers, like physicians, hospitals, or other inpatient or outpatient
providers. The Department does not require such providers to issue written notices
when, in the course of providing treatment, they decline to provide a service or item
requested by an MA recipient.

§1187.51-Scope.

$1187.51 (c)(5).

As originally drafted, the amendments treated all costs of exceptional DME as
nonallowable costs. Consistent with that treatment, the Department proposed to modify
§ 1187.51 (c)(5) to provide that the case-mix per diem rate is only computed using costs
associated with "standard DME." However, after reviewing the comments, the
Department has changed the treatment of exceptional DME costs and has decided to
retain the original language.
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During the public process, the Department was asked several questions
regarding recognition and treatment of costs associated with DME approved or
disapproved through the exceptional DME grant process. In response to these
questions, the Department notes that, under § 1187.51 (c)(5), which is unaffected by the
amendments in Annex A, the costs incurred for both standard and exceptional DME
may be reported on a nursing facility's cost report and, to the extent otherwise
allowable, will be used to set a facility's prospective per diem rate. Costs related to
DME which is not medically necessary or which is furnished for the convenience of a
nursing facility or a resident are not allowable.

S 1187.51 (el

A fundamental change effectuated by the amendments is to shift the costs of
minor movable property from the capital cost component to the three net operating cost
components. That change raises the question of how to determine the appropriate net
operating cost center to which a particular cost should be assigned. The changes set
forth in subsection 1187.51 (e) are intended to resolve that question. In addition, the
Department has modified the introductory part of subsection (e) to include the words "for
purposes of cost reporting." This modification is intended to establish the timetable for
the transition period, and to ensure that the amendments are not misunderstood. In
particular, this revision makes clear that, during the transition period, the changes set
forth in Subchapter E (pertaining to allowable program costs and policies) will only have
an effect upon the cost reporting requirements, and not upon the Department's price
setting or rate setting decisions. Regardless of which cost center is appropriate,
therefore, the revised rules only apply to those cost reporting periods that begin on or
after January 1, 2001, except as specified in § 1187.91 (1)(iv)(D).

S1187.51(e)(1)

As originally promulgated, § 1187.51 (e)(1) identifies 14 categories of costs that,
for purposes of the Case-mix Payment System, may be both "resident care costs" and
"allowable costs." The amendments add a 15th category: "supplies and minor movable
property ... used in a nursing facility in the course of providing a service or engaging in
an activity identified in paragraph (e)(1)." For example, if game and craft items are
used in the course of providing resident activities services, the cost of those items is
properly included as an allowable resident care cost.

S1187.51(e)(2)

As originally promulgated, § 1187.51 (e)(2) identifies four categories of costs that,
for purposes of the case-mix payment system, may be both "other resident related
costs" and "allowable costs/1 The amendments add a fifth category: "supplies and
minor movable property . . . used in a nursing facility in the course of providing a service
or engaging in an activity identified in paragraph (e)(2)." For example, laundry soaps
and bleaches, floor cleaners, toilet paper, paper towels, and light bulbs are properly
included as allowable other resident related costs. In addition, changes to
§ 1187.51 (e)(2)(i) also set forth the Department's determination that the costs of
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supplies and minor movable property associated with "food, food preparation, food
service, and kitchen and dining supplies" are and should be treated as "other resident
related costs," while § 1187.51 (e)(2)(ii) sets forth the Department's determination that
linen costs be treated in like manner.

$1187.51 (e)(3).

As originally promulgated, § 1187,51 (e)(3) identifies 20 categories of costs that,
for purposes of the case-mix payment system, may be both "administrative costs" and
"allowable costs." The amendments delete two of these categories and add one new
one. The two deleted categories are "transportation equipment depreciation" and
"transportation equipment interest." Under the revised Chapter 1187, all transportation
equipment directly used by the nursing facility is "movable property," and the costs of
this equipment are treated in the same manner as the costs of all other movable
property. Thus, if an item of transportation equipment costs $500 or more, it is an item
of major movable property. Otherwise, it is an item of minor movable property. In the
latter instance, the cost of that item is an allowable cost within the administrative cost
center. The new category encompasses "supplies and minor movable property . . .
used in a nursing facility in connection with an activity identified in paragraph (e)(3)."
Thus, for example, the acquisition cost of office supplies is properly included as an
allowable administrative cost.

§1187.51 (e)(4L

As originally promulgated, § 1187.51 (e)(4) provided that "fair rental value" was an
allowable cost. That provision pertained to the FRV of all items, including fixed and
movable property. The amendments change this provision. While the FRV of fixed
property remains an allowable cost, for purposes of price and rate setting the FRV of
movable property is only an allowable cost until such time as an audited cost report for
a cost report period beginning on or after January 1, 2001, has been submitted to the
NIS database for the nursing facility. Once that condition is met, the draft amendments
provided that the allowable cost would be "the audited acquisition cost of the major
movable property" for the most recent audited cost report. The Department has clarified
that provision to make reference to the audited "acquisition" cost. In addition, the
Department revised the "real estate tax cost" provision so that it uses the defined term.
See § 1187.96(d)(3), as amended.

§ 1187.56 - Selected Administrative Cost Policies.

fi 1187.56(1)(U)(D).

As originally promulgated, § 1187.56(1 )(ii)(D) provided that "[hjome office
allocations, including administratively allowable depreciation and interest costs relating
to transportation equipment, shall be reported in the general administration line of the
cost report." The Department has removed the references to transportation equipment
to be consistent with the revisions to other provisions of the regulations that remove
specific references to transportation equipment. In making this change, the Department
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does not intend to alter the treatment of home office costs or home office allocations.
Thus, home office costs and allocations continue to include both direct and indirect
allowable home office costs, including depreciation and interest relating to home office
fixed and movable property. All home office costs continue to be recognized as general
and administrative costs.

$1187.56(2) and (3).

As set forth above, the amendments have changed the term "interest -
administrative" to "other interest" and modified the associated definition. The changes
in paragraphs (2) and (3) reflect the new terminology. In addition, they clarify that such
a cost is allowable only if "necessary and proper." Additionally, the provision formerly
set forth at § 1187.56(2)(vii), which pertained to "interest expense on funds borrowed for
transportation equipment purchases," has been eliminated because, under the
amendments, such interest is capital interest and, as such, is no longer an allowable
cost.

$1187.56(4).

The provision formerly set forth as § 1187.56(4) has been removed in its entirety.
That provision provided that certain costs associated with the acquisition and ownership
of transportation equipment (namely interest and depreciation) were allowable costs to
be included in a nursing facility's "administrative cost center." Under the amendments,
transportation equipment is an undifferentiated type of movable property. Thus, under
the amendments, the acquisition cost of this movable property is an allowable capital
cost if the acquisition cost is $500 or more; or an allowable administrative cost if the
acquisition cost is less than $500.

$1187.56(71

As originally promulgated, § 1187.56(7) provided that M[r]ental expense for plant,
property and equipment is not recognized as a separate allowable cost. It is included in
the fair rental value." Because, under the amendments, the rental cost of movable
property is an allowable cost, the original provision is no longer completely correct.
Therefore, it has been deleted and, in its place, § 1187.59(a) has been amended to
provide that rental expense for fixed property is not an allowable cost.

§ 1187.57 - Selected Capital Cost Policies.

Former $1187.57(a).

Under Chapter 1187 as originally promulgated, a nursing facility's capital rate
component was comprised of two parts: a 'fair rental value" element that pertained to
all fixed and movable property, and a "real estate tax cost" element. Former subsection
(a) of § 1187.57 summarized this arrangement. However, as a result of the
amendments, the capital rate component is now comprised of three parts: the fixed
property component; the movable property component; and the real estate tax cost
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component. Thus, former subsection (a) has been removed, and the introductory part
of § 1187.57 now summarizes the composition of the capital cost component.

Former^ 1187.57(b)(1) through (4).

As originally promulgated, paragraphs (1) through (4) of subsection (b) set forth
various provisions pertaining to the appraisal of nursing facilities. Those provisions
have been incorporated in modified form into the new version in revised subparagraphs
(ii), (v), (vii), and (viii). Changes in wording reflect the updated terminology,
clarifications, and changes in the overall system.

Formers 1187.57(b)(5l

As originally promulgated, paragraph (5) of § 1187.57(b) stated: "The original
cost of a nursing facility will not be a factor in the determination of the appraised
depreciated replacement cost." In the amended version, this provision has been
omitted as unnecessary: The definition of "depreciated replacement cost" is clear that
the appraisal considers "the amount required to replace" fixed or movable property, not
the amount required to obtain it in the first place.

Formers 1187.57fc) and (d).

In the draft version of the amendments disseminated to the public, the
Department erroneously indicated that it intended to remove these subsections. The
Department has no such intention. However, those provisions have been modified to
conform to the revised system and terminology. Thus, the substance of former
§ 1187.57(c) is set forth at §§ 1187.57(1 )(x) and (2)(i)(D), while the substance of former
§ 1187.57(d) is set forth as part of § 1187.57(1 )(viii).

S 1187.57(1)

This paragraph specifies that the new "fixed property component" of a nursing
facility's capital rate is based upon the depreciated replacement cost of the facility's
fixed property and the associated financial yield rate. In addition, it provides detail on
how and when the underlying appraisals will be performed and used. In particular:

Under Chapter 1187 as originally promulgated, the Department was not required
to obtain an annual appraisal for each nursing facility but, rather, was only required to
reappraise the facility once every five years. The revised version specifies that the
Department will not only make an annual determination of the depreciated replacement
cost of each nursing facility's fixed property but, in addition, specifies that when an initial
appraisal or reappraisal has not been done within the preceding 12-month period, the
Department will use an "updated appraisal."

The revisions expressly recognize the various types of appraisals currently used
by the Department, i.e., "initial appraisals," "limited appraisals," "updated appraisals,"
and "reappraisals." In addition, the revisions set forth the Department's prior and
current practice regarding the use of these appraisals, including the requirement that, in
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order for the results of a limited appraisal to be included in the Department's
determination of a nursing facility's capital rate for a rate year, the facility must request
the limited appraisal no later than January 31 of the preceding rate year.

S 1187.57(2)

One of the principal changes made by these amendments is the removal of
movable property from the FRV system of determining capital costs. In effectuating that
change, the audited acquisition costs of minor movable property are treated as net
operating costs, and are included in the computation of peer group prices. The audited
acquisition costs of major movable property, however, are treated as capital costs. In
order to implement this change, the Department needs audited cost reports that set
forth the audited costs of major movable property. Such information is only available
starting with cost reporting periods beginning on January 1, 2001. For this reason,
paragraph (2) is divided into two subparagraphs. Until the required audited costs are in
the database, the Department will continue to use the FRV system to include movable
property costs in the capital rate component. Once the audited costs are in the
database, the Department will begin using the audited acquisition costs for movable
property.

$1187.57(3)

As originally promulgated, § 1187.57(a) provided that a nursing facility's capital
rate component would be computed using, among other things, "the nursing facility's
real estate taxes or reasonable payment made in lieu of real estate taxes." Paragraph
(3) of § 1187.57 sets forth the same thought using the revised terminology.

§ 1187.58 - Costs of related parties.

The wording of this section has been revised to clarify that it applies to movable
property and supplies furnished by a related party. No change in the substance of this
provision is intended. Thus, for instance, home office costs and management service
costs involving a related party continue to be administrative costs.
See 55 Pa. Code §§ 1187.51 (e)(3) and 1187.56.

§ 1187.59 - Nonallowable costs.

§1187.59(a)(24).

As originally promulgated, § 1187.59(a)(24) stated that the Department would not
recognize as an allowable cost "[depreciation and interest on indebtedness for capital
plant facilities not included in the fair rental value payment." The amendments
substitute the following list: "Depreciation on fixed or movable property, capital interest,
amortization - capital costs and rental expense for fixed property." As revised, this
provision encompasses not only those costs originally declared to be nonallowable, but
also relocates the rules pertaining to rental expense (as it applies to fixed property) and
"amortization - capital costs." See §§ 1187.51 (e)(4) and 1187.71 (a)(4)(v) (although
nursing facility's must report amortization - capital costs, these costs are not included in
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the listing of allowable costs and, consequently, pursuant to § 1187.51(e), are
nonallowable).

§ 1187.60 - Prudent buyer concept.

The Department revised the wording of this section in order to conform it to the
revised terminology pertaining to movable property and supplies. No change is
intended to the substance of this section.

§ 1187.61 - Movable Property Cost Policies.

In general.

§ 1187.61 is a new section. The purpose of this section is to set forth the rules
on how the allowable acquisition cost of an item of movable property shall be
determined, and to specify offsets against those costs. In order for the cost of movable
property to be allowable under this provision, the cost to acquire the movable property
must be incurred by the nursing facility, i.e., the facility must purchase or rent the
movable property. Thus, for example, a nursing facility may use DME (e.g., a
wheelchair) that is owned by a resident in rendering services to the resident in
accordance with his or her care plan. In such instances, the nursing facility has not
incurred an acquisition cost.

In addition, in order for the cost of movable property to be allowable, the
Department has added language to this provision that requires that the nursing facility
must place the movable property in service during the cost reporting period in which the
facility reports the cost. This requirement is intended to protect against the situation
where a nursing facility contracts to purchase or rent movable property, with delivery
and payment to be made later. Especially where the nursing facility would retain the
ability to cancel the order, this situation would permit abusive cost reporting practices.

$1187.61 (ah

Subsection (a) makes clear that the related party and prudent buyer rules set
forth at §§ 1187.58 and 1187.60 are applicable and shall limit the actual acquisition cost
of movable property.

S 1187.61(b)(1).

Paragraph (1) provides that "acquisition cost is determined on a per-unit basis."
Thus, for instance, if a nursing facility pays $600 for three identical television sets, the
acquisition cost is $200 per set, even if purchased under a "buy 2, get 1 free"
arrangement. On the other hand, if the nursing facility purchases three non-identical
television sets that are individually priced at $100, $200, and $300, the acquisition cost
of each is the individual amount paid.
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S1187.61 (b)(2).

Chapter 1187 specifies that nursing facility cost reports shall be prepared using
the accrual basis of accounting. See §§ 1187.71 (d) and 1187.73(b). Consistent with
this requirement, when a nursing facility contracts to purchase an item of movable
property, the full purchase price of the item generally is capitalized, including that
portion of the purchase price that has not yet been paid as of the close of the cost
reporting year. Thus, for instance, if the nursing facility purchases a motor vehicle on a
four-year installment sales contract, the full acquisition cost of that item is recognized in
a single cost reporting period. Also, capital interest is a nonallowable cost.
See § 1187.59(a)(24). Therefore, in computing the acquisition cost of an item
purchased pursuant to an installment sales agreement, all interest costs must be
excluded. Moreover, if the nursing facility has contracted to purchase an item, but has
not received the item and has not paid the full purchase price, then pursuant to
§ 1187.61 (a), there is no allowable acquisition cost for that period. Thus, for instance, if
the motor vehicle is contracted for in one cost reporting period, but not received and put
into service until the subsequent cost reporting period, the cost is only considered to
have accrued as of the second cost reporting

$1187.61(b)(3).

Under Chapter 1187 as originally promulgated, the rental cost of fixed and
movable property was a nonallowable cost. Under the amendments, the rental cost of
fixed property continues to be a nonallowable cost. However, when an item of movable
property is acquired by renting or leasing it, the acquisition cost of that item is an
allowable cost: If the total acquisition cost is $500 or more, that cost is an allowable
capital cost; if it is less than $500, it is an allowable net operating cost. Assume, for
instance, that an item is rented for a 24-month period, at $100 per month, where the first
month of the rental period is the last month of the cost reporting period, with the result
that, for the initial cost reporting period, the nursing facility only paid $100 in rent. For
that cost reporting period, the nursing facility would report $100 in rental acquisition
costs. However, although the rent for that period was less than $500, the total rent for
the item is $2,400. Therefore (and assuming that the imputed purchase price also is
$500 or more), the acquisition cost of this item should be reported as a capital cost,
rather than a net operating cost.

With regard to the specifics of § 1187.61 (b)(3):

• "Renting" versus Teasing." As used in the amendments, the words "rent"
and "lease" are considered synonyms. They pertain to any situation where
the owner or rightful possessor of an item of property (the lessor) grants to
another person (the lessee) the right to possess, use and enjoy that item for a
specified period of time, in exchange for payment of a stipulated
consideration, i.e., rent. If a nursing facility enters into a contract whereby it
leases an item for a period of time and, at the end of that time, obtains title to
it (or has the option of purchasing it), that item is considered to be leased or
rented except that, at the end of the period, if an additional payment is
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required in order to obtain title to the item, that payment is treated as the
purchase price of the item, for purposes of computing its acquisition cost.

• Annual acquisition costs. As explained above, if a nursing facility purchases
an item of movable property, the entire acquisition cost of that item is reported
in the cost reporting period during which the item was first placed into service.
By contrast, if the nursing facility leases that item, the acquisition cost of that
item is reported on an annual basis, for each cost reporting period in which
the item is leased.

• Computation of the acquisition cost. The annual acquisition cost of a rented
or leased item of movable property is limited by the "imputed purchase price"
of that item. For purposes of making this comparison, the latter is annualized
on a straight-line basis over its useful life. If the item is only in use for a
portion of a cost reporting period, both the rent and the imputed purchase
price are pro rated for that portion. For example, for an item with a purchase
price of $3,600 and an expected useful life of 3 years, the annualized
purchase price is $1,200 per year. If the monthly lease payment is $150 (i.e.,
an annual cost of $1,800), the "acquisition cost" of this item would be limited
to $1,200 per year ($100 x 12 months), assuming that no other lower amount
would qualify as the "imputed purchase price."

$1187.61 (b)(4L

The case-mix payment system is a prospective payment system that uses annual
per diem rates (adjusted quarterly) to compensate nursing facilities for providing nursing
facility services. In setting these rates, the system looks at the reasonable allowable
costs incurred in the past. However, there is no correlation between the rates in effect
for a given rate year and the costs by the nursing facility during that same 12-month
period. Rather, the rates are set using audited costs of previous periods (adjusted for
inflation and the nursing facilities "case-mix") as a basis for determining what a
reasonable rate would be for the period in question. Consistent with that methodology,
the amendments provide for the inclusion of the imputed "cost" of an item acquired as a
gift or donation. The assumption is that, if the nursing facility had not acquired the item
at no cost, it would have had to have purchased the same or similar item and, thus,
would have incurred an allowable cost, and such a cost would be included in the NIS
database. Thus, in order for the NIS database to reflect the imputed cost of the donated
item, the amendments provide that the nursing facility receiving the item shall report the
appraised depreciated replacement cost of the item. Assuming that the item is related
to the provision of nursing facility services, that cost is an allowable cost. The
amendments also place the burden on the nursing facility of obtaining the necessary
appraisal. This arrangement is wholly appropriate, since the nursing facility is in the
position of knowing when such items are donated and, further, bears the consequences
that arise from failure to obtain that appraisal.
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$1187.61 (b)(5l

In a trade-in situation, an old item is used to pay some or the entire purchase
price of the new item. Thus, for instance, if a nursing facility "trades-in" an old
lawnmower as part of the purchase of a new lawnmower, the acquisition cost of the new
lawnmower is the amount the facility is paying (i.e., the amount of money (exclusive of
interest) being paid) plus the trade-in value of the old lawnmower. The trade-in value of
the old lawnmower is determined by depreciating its acquisition cost on a straight-line
basis over its useful life as determined by the specified "Uniform Chart." The draft
version of this provision was modified to eliminate possibly ambiguous or confusing
phrasings.

S 1187.61 (c).

The purpose of the offsets is to prevent nursing facilities from "gaming" the case-
mix payment system by, for instance, acquiring items of movable property solely in
order to increase their reported costs, then selling or otherwise conveying the movable
property to another person. The Department finds these rules appropriate, as nursing
facilities do not typically re-sell items of movable property to other entities but, instead,
are themselves the end-users of the items. Moreover, these rules encourage nursing
facilities to fully consume items of major movable property.

During the public process, the Department was asked why the term "pay" was
used in the draft of this section, while "liquidate" was used in § 1187.52. The
Department has revised the wording of § 1187.61 (c) to eliminate the perceived
inconsistencies.

During the public process, the Department received a recommendation that the
Department amend its regulations to specify how a nursing facility's status as a debtor
in bankruptcy might affect that facility's allowable costs, including short-term liabilities
that are not liquidated within one year. The Department has already provided nursing
facilities with guidance on this issue: Where a nursing facility has not liquidated its
short-term liabilities, the facility may, pursuant to 1 Pa.Code § 35.18, submit a petition to
the Secretary of Public Welfare seeking a waiver of the application of the regulations to
such costs. The Department finds that this response adequately addresses the
commenter's concern.

$1187.61 (d).

Under the amendments, the acquisition cost of movable property is an allowable
cost and, if a nursing facility trades-in, conveys, transfers, or removes an item from
service, an offset is taken. Under these circumstances, it would be inconsistent for
losses on such transactions to be considered an allowable cost. Consequently, they
are expressly declared to be nonallowable.
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$1187.61(el

The purpose of this provision is to ensure that, when an item of movable property
is rented or leased by the nursing facility, the nursing facility obtains adequate
documentation of the terms and conditions of the transaction. Failure to secure such
documentation at the time of the transaction results in the acquisition costs being
deemed nonallowable. When an item of movable property is rented, and if the rental
agreement also covers maintenance, services or supplies, only that portion of the rent
that relates to the item of movable property is considered in determining the annual
acquisition cost that may be reported as an allowable minor or major movable property
cost. Maintenance, services or supplies covered by the rental agreement would be
reported in the appropriate net operating cost center.

§ 1187.71 - Cost Reporting.

$1187.71(a).

§ 1187.71 identifies those costs that a nursing facility includes in its annual cost
report. Included costs are not necessarily "allowable costs." See, e.g., § 1187.71 (a)(4),
which requires that facilities report depreciation, interest on capital indebtedness, the
cost of renting the nursing facility, and "amortization - capital costs." The principal
changes made in this subsection are (1) the inclusion of a provision for minor movable
property in each of the three net operating cost centers; and (2) the inclusion of supplies
in each of those cost centers. Aside from those changes: (a) because the "resident
care costs" now includes a minor movable property provision, the DME provision was
removed as superfluous; (b) in the "other resident related costs", the dietary provision
was amended such that all kitchen, food service, and dining supplies are expressly
encompassed within this category; and the "laundry" provision was amended so that the
linen costs are expressly encompassed within that category; (c) in the "administrative
costs", because costs associated with transportation equipment are now treated as
costs of movable property, and equipment rental is a form of acquisition cost, the
separate provisions for those costs have been eliminated as obsolete and duplicative.
Also, although the draft version of the amendments proposed to eliminate "officers' life
insurance" as a reportable cost, that proposal was in error and has been reversed. The
changes to the "capital costs" reflect the changes in terminology and the need to have
the costs of "major movable property" reported separately.

S 1187.71 (ch

Subsection (c) was modified so that it uses the same terminology as other
sections, while retaining the same meaning as the original version.

S 1187.71(0.

The terminology of subsection (f) was modified to clarify that the financial records
that enrolled nursing facilities must maintain include lease agreements and rental
agreements involving either fixed or movable property. In addition, because "supplies"
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is now a defined term, "requisitions for supplies" has been removed in order to avoid
possible confusion.

§ 1187.80 - Failure to file a cost report.

$ 1187.80. In general.

A function of § 1187.80 is to establish an incentive for nursing facilities to file
timely and acceptable cost reports. Because, under the amendments, a nursing
facility's movable property component of the capital rate will be computed using
information from a single audited cost report, the revised system may motivate some
facilities to attempt to "game" the system by withholding cost reports. For instance, a
nursing facility that purchased voluminous quantities of major movable property in one
year, and little or none in the following year, might consider withholding the cost report
for the latter year, in hopes that the costs from the first year would be used in two
separate rate years. Because of this concern, the Department originally proposed that
late or non-filers would receive $0 for their capital component. During the public
process the Department received a comment questioning the severity of this proposed
change. Upon consideration of this comment, the Department concluded that a less
severe incentive should suffice. Therefore, in addition to changes intended to more
clearly state the rule, it has changed the proposed regulation as noted below.

§1187.80(b).

As originally drafted, if a nursing facility failed to file a timely cost report, the
amendments would have reduced the facility's net operating components by 5%, but
would have reduced the facility's capital rate component to $0. However, in response to
comments, the Department revisited the capital portion of this provision. Because the
Department is concerned with attempts to manipulate the movable property costs, the
Department revised this provision such that, for cost reporting periods beginning on or
after January 1, 2001, the failure to file a timely cost report will cause the movable
property component of the capital rate to default to $0.

In subsection (b), the meaning of the introductory language has been clarified.
As noted above, nursing facility payments are computed using a prospective
comprehensive per diem rate. Thus, regardless of the particular mix of items and
services used to provide care to a particular MA resident, the payment for that resident
is computed using the entire rate. Consequently, although Chapter 1187 speaks at
various places of "rates" for the various cost centers, those "rates" are not "payment
rates" but, rather, are more accurately and properly understood to be components of the
comprehensive per diem rate. In like manner, it is inaccurate to speak of "payment to
the nursing facility for net operating costs for cost reporting periods involved."
Therefore, the phrasing of this subsection has been amended to eliminate possible
ambiguities and to more accurately describe the functioning of the case-mix payment
system.

-34-



§1187.91 -Database.

S1187.91 (DfivHDl

As noted above, the Department has included various provisions in the
amendments in Annex A that provide for a transition from the existing movable property
payment methodology to the new methodology set forth in the amendments in Annex A.
The Department has added this new subsection to implement one aspect of the
transition. Specifically, the new subsection authorizes the Department to disregard
audit adjustments that disallow or reclassify costs for linens and minor movable property
reported as net operating costs on cost reports for fiscal periods beginning prior to
January 1, 2001. This new subsection only applies to price and rate-setting effective on
or after July 1, 2001; it does not authorize modification of audit adjustments for any
other price and rate-setting period. Moreover, this new subsection only authorizes the
disregard of adjustments that reduce costs already reported. It does not permit
modification of audit reports to include costs that were not previously reported on cost
reports or to increase costs beyond those reported on cost reports. The new subsection
specifies that the Department will not adjust the audited statistics when revising the
nursing facility audited Resident Care, Other Resident Care and Administrative
allowable costs as a result of the application of this section. However, the new
subsection does specifically authorize the Department to recalculate the maximum
allowable administrative cost, and to disallow administrative costs in excess of the 12%
limitation as specified in § 1187.56(1 )(i).

$1187,91(21

As originally promulgated, Chapter 1187 provided that the capital rate would
consist of two components. One component involves what is now called "real estate tax
costs." Although changes in wording have been made in § 1187.91, no change in
meaning is intended with regard to the "real estate tax cost" component. Rather, the
revised version reflects the Department's interpretation of the original wording.
However, the amendments do alter the other originally promulgated part which dealt
with FRV.

As originally promulgated, the FRV component of the capital rate pertained to all
fixed and movable property. The amendments remove "movable equipment" from that
formulation: The acquisition costs of "minor movable property" are included in net
operating cost centers, while the acquisition costs of "major movable property" are used
to compute a new component of the capital rate component. In order to implement this
change, the Department is issuing revised MA-11 cost reporting forms and schedules.
These will first be used for the cost reporting periods that begin on January 1, 2001.
Cost reports for earlier periods will use old versions of the MA-11 and will not set forth
the required information. As explained elsewhere, the Department finds it impracticable
to have the nursing facilities revise the cost reports for these periods, and it is
impracticable for the Department to re-audit those cost reports. Therefore, there will be
a transition period during which the new cost report will be submitted and audited, but
during which the movable property component will be computed using the FRV system.
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However, as soon as a new MA-11 has been audited and the verified costs have been
submitted and input into the NIS database, the Department will begin using the contents
of that audited cost report (and its successors) in the next rate setting.

§ 1187.96 - Price and rate setting.

As originally promulgated, Chapter 1187 provided that each nursing facility's
capital rate had two parts, the "fair rental value" (which encompassed both fixed and
movable property) and the "real estate tax cost". The amendments set forth herein
revise the system such that a nursing facility's capital rate now has three components:
(1) The fixed property component still uses the FRV system; (2) a new component is
established for movable property; and (3) the real estate tax cost component remains
unchanged.

§1187.96(d)

The 90% adjustment - In order to encourage nursing facility efficiency and
economy associated with nursing facility occupancy levels, the Department makes
minimum occupancy adjustments. Thus, if a nursing facility's overall occupancy level is
below 90% of total available bed days, the Department makes an adjustment to the total
facility resident days as though the nursing facility were at 90% occupancy. See
§ 1187.23(a). This adjustment is made to the administrative and capital cost
components, id.; § 1187.96(c) and (d). However, it is not applied to a newly
constructed nursing facility until that facility has been enrolled in the MA Program for
one full annual price setting period. § 1187.97(1 )(iv). The amendments retain the 90%
adjustment.

S 1187.96(d)(1).

As originally promulgated, § 1187.96(d)(1) provided that the determination of the
"fair rental value" included all fixed and movable property of the nursing facility. As
amended, this paragraph provides that only the FRV of the fixed property will be used
for purposes of computing the capital rate. Although the wording has been modified,
the process for determining that amount remains unchanged.

$1187.96(d)(2).

As explained elsewhere, immediate conversion to the revised system is
impracticable and, consequently, there must be a transition period. During the transition
period, the movable property component will be computed in accordance with
§ 1187.96(d)(2)(i), which reproduces the result of Chapter 1187 as originally
promulgated. Afterwards, it will be computed in accordance with subparagraph (ii),
which sets forth the new method.
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§ 1187.97 - New Nursing Facilities, Etc.

$1187.97(1 Mil

§ 1187.2 defines "new nursing facility" as a "newly constructed, licensed and
certified nursing facility; or an existing nursing facility that has never participated in the
MA Program or an existing nursing facility that has not participated in the MA Program
during the past two years." As originally promulgated, § 1187.97(1 )(ii) specified how the
capital rate component for a new nursing facility would be calculated. Because, under
the amendments, the capital rate component now consists of three parts, rather than
two, this paragraph has been amended to reflect that change.

In addition, a distinction is made between nursing facilities that are certified for
participation in the MA Program prior to January 1, 2001, and those that are certified for
participation on or after that date. As set forth in subparagraph (ii), the earlier "new
nursing facilities" will transition from the original to the revised case-mix system in the
same manner as all other nursing facilities. However, because the Department has no
movable property appraisals for the later "new nursing facilities," the transition for these
facilities will be based upon the acquisition cost of their new movable property, plus the
depreciated replacement cost of any other movable property, amortized over three
years. Except in those instances where the new nursing facility lacks a depreciation
schedule for its used movable property, the latter method will eliminate the use of
appraisals as a basis for the costs used to set the movable property component of the
new nursing facilities' capital rate components.

The Department has modified the treatment of real estate taxes in setting per
diem rates for new nursing facilities. The purpose of this change is to ensure that, until
audited costs are available in the NIS database, the new nursing facility's capital rate
component is computed using current real estate tax costs.

S1187.97(2Miil

Under Chapter 1187 as originally promulgated, the acquisition cost of fixed and
movable property had no effect upon the rates, because the allowable costs for those
items were determined using the FRV system. The amendments, however, modify that
system such that the acquisition costs of movable property are an allowable cost. The
purpose of this subparagraph (iii) is to clarify that, when a nursing facility changes
owners, that transaction has no effect upon the reported or allowable movable property
costs.

S 1187.112.

In order to conform this section to the revised terminology, the term "movable
equipment" is being replaced with "movable property."
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5 1187.113.

Under Chapter 1187 as originally promulgated, § 1187.113 imposed a limitation
on the computation of the capital component of a nursing facility's per diem rate. That
limitation, known as the "bed moratorium" (§ 1187.96(d)(1))l applied to both fixed and
movable property. However, in addition to moving minor movable property costs to the
net operating cost centers, the amendments also eliminate the application of the
moratorium to major movable property costs. Thus, under the amended Chapter 1187,
the allowable acquisition costs of movable property will be included in the computation
of the nursing facilities per diem rate. The moratorium continues to be applicable to
fixed property.

Subchapter K: In General.

As originally promulgated in Chapter 1187 when a nursing facility provided
nursing facility services to an MA eligible resident, payment made by the Department at
the per diem rate constituted payment in full for those services, including the use of any
and all durable medical equipment (DME). See §§ 1187.51 and 1101.63. "Durable
medical equipment" or "DME" is a form of movable property. See § 1187.2. However,
under provisions of the state Medicaid plan, the Department also is authorized to make
additional payments, if requested by a nursing facility and if the resident in question
requires certain high-technology DME. By promulgating Subchapter K, the Department
is establishing this option as a part of its regulations.

As set forth in Subchapter K, when certain requirements are met, the Department
will make "exceptional payments" to enrolled nursing facilities. Those payments are
made in addition to any payments made pursuant to a nursing facility's per diem rate,
and are made only to nursing facilities. They are not made to residents, DME vendors,
physicians, or other persons and entities.

In order to receive an exceptional payment, a nursing facility must request and
the Department must approve an "exceptional DME grant." Whether a nursing facility
submits such a request is optional.

When it initially disseminated its draft regulations, the Department intended to
continue its current practice of requiring grant agreements whenever it approved a
nursing facility's exceptional grant request. The Department has determined that this
practice is unnecessary. Because the requirements relating to exceptional DME grants
are now included in the Department's regulations, the Department will no longer use
grant agreements for grants issued on or after July 1, 2001. The Department has
deleted all references to grant agreements from Subchapter K. Due to the optional,
exceptional and individual nature of these grants, however, the Department will specify
the particular terms of each grant in writing, and nursing facilities will be required to
certify to the Department, on a form designated by the Department, that they have read
and understand the terms of the grant, as a condition of receiving the grant.
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Although there is a direct correlation between the amount of an exceptional
payment and the necessary, reasonable and prudent cost of the associated DME, the
payment is not made for the purpose of reimbursing the nursing facility for its costs of
obtaining the exceptional DME. Under the prospective payment system set forth in
Chapter 1187, the Department pays for nursing facility services provided to MA
residents. See § 1187.51. Consistent with this approach, an exceptional payment
constitutes additional payment for nursing facility services provided to the resident
identified in the exceptional DME grant.

During the public process, the Department received a comment recommending
that the Department require nursing facilities to notify residents of the availability of
exceptional DME upon admission to a nursing facility and to assess residents as to their
need for such equipment as part of the annual resident assessment. The Department
has not included these requirements in Subchapter K because nursing facilities are
already required to notify residents of services and items that are covered by Medicare
and Medicaid payments and to periodically perform assessments of their residents'
needs and to develop comprehensive care plans based upon those assessments. See
42 CFR §§ 483.10(b)(5) and (6), 483.20.

§1187.150. -Definitions

In general.

The definitions set forth in § 1187.150 pertain to the provisions set forth in
Subchapter K. Thus, for instance, a "resident" as defined therein is not only a resident
of a nursing facility, but rather, is an MA eligible resident of a nursing facility enrolled in
the MA Program as a provider of nursing facility services, and is identified in a request
for an exceptional DME grant as needing exceptional DME.

Exceptional DME grant An exceptional DME grant is not money or other
consideration. Rather, it is a conditional authorization given by the Department. That
authorization sets forth the Department's permission for a particular nursing facility to
submit invoices to the Department for additional payment(s), above and beyond any
payments made at the facility's case-mix per diem rate, for nursing facility services
provided to an identified MA resident. In the absence of such a grant, a nursing facility
may not present the Department with an invoice or other demand for any such payment.

§ 1187.151 -Additional reimbursement.

$1187.151 (a).

In order for an item of DME to qualify as "exceptional DME," the acquisition cost
of that item must meet or exceed the minimum acquisition cost threshold set forth in the
Department's annual notice. Because, at the present time, that threshold is $5,000, any
item of exceptional DME is and must be an item of major movable property. See
§ 1187.2 (definition of "movable property"). Although the Department is using the
annual list in order to specify the amount of the threshold in order to permit ready
adjustment of it, the Department expects that such adjustments will track changes in the
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cost of DME and, consequently, that "exceptional DME" will always qualify as "major
movable property." As set forth at § 1187.51 (e)(4)(ii)(B), the acquisition costs of major
movable property are (subject to various conditions) allowable costs. Thus, because all
items of exceptional DME are movable property, the cost of exceptional DME is
(generally) an allowable cost. Like other allowable nursing facility costs, the cost of an
item of exceptional DME is limited by the requirement that it be necessary, reasonable
and prudent See § 1187.151 (a).

When DME and related services and items are approved by a grant, subsection
(a) specifies the mechanism for conclusively determining the amount of exceptional
DME costs that is "necessary, reasonable and prudent": It is the amount of the costs
"identified in the nursing facility's grant." Consequently, "[a]ny costs incurred in excess
of the costs identified in the grant are not allowable costs. . . " For cost reporting and
auditing purposes, this provision is conclusive. However, where the DME or related
services and items are not approved by a grant, these provisions do not apply.

$ 1187.15Kb).

Subsection (b) provides that, if a nursing facility provides nursing facility services
to an MA eligible resident, and if those services involve the use of "exceptional DME,"
the nursing facility may seek additional reimbursement by requesting a grant from the
Department. This phrasing is intended to indicate that the nursing facility is not required
to make such a request. If no such request is made, the nursing facility still may receive
payment through the submission of invoices, based upon its per diem rate. However, in
the absence of a grant request, the Department will not issue a grant and,
consequently, there will be no authorization of an additional payment.

During the public process, the Department received comments suggesting that,
in addition to permitting nursing facilities to apply for exceptional DME grants, DPW
should also permit requests to be submitted by residents and their outside physicians,
and that residents should have the right to request independent assessments to
determine their need for DME. These suggestions were prompted by the concern that,
because the decision to request a grant lies in the hands of the nursing facility, facilities
may decline to make requests unless they are reasonably confident that the requests
will be granted. While the Department agrees that the resident, the resident's family,
and the resident's physician should be active participants in developing the resident's
care plan, the Department is not willing to reduce or limit the obligation that a nursing
facility provider has to make all medically necessary DME available to its residents, as
part of its responsibility to provide care and services, including DME, pursuant to the
residents' individual plans of care. For this reason, the Department has not accepted
the suggestion to allow persons other than nursing facilities to submit exceptional DME
grant requests. Nonetheless, to address the concern that nursing facilities may not
make exceptional DME requests in order to avoid their obligation to provide necessary
care to their residents, the Department has amended § 1187.22 to provide that the
nursing facility must maintain a separate written record identifying all requests or
physicians' orders received by the facility for exceptional DME, and for such other DME
as the Department may specify. As noted above, the purpose of this amendment is to
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provide the Department with a means of effectively and efficiently determining whether
such requests are incorrectly ignored or rejected.

In addition, as explained above, the Department and the DOH monitor nursing
facilities to ensure that they provide services in compliance with law. If a resident or the
resident's family, representative, or physician believe that the nursing facility is not
allowing them to participate in the care planning process or that the facility is not
meeting the residents needs, the Department urges the resident, or his or her family
member, representative, or physician to contact^he local Area Agency on Aging (AAA)
ombudsman, the DOH complaint hotline at 1-800-254-5164, or the DPW DME hotline at
1-877-299-2918. In addition, the resident or resident representative may consider
consulting his or her attorney or the local legal services organization. The telephone
number of the local AAA and legal services organizations are listed in the blue pages of
the telephone book.

$1187.151(c).

Subsection (c) sets forth the conditions that must be met in order for the
Department to issue a grant to a nursing facility. Among other things, this subsection
specifies that the grant is not effective until the nursing facility certifies to the
Department that it has read and understands the terms of the grant.

§1187.151(c)(1l

The Department has developed forms for use in applying for a grant. In addition,
the Department will be developing and publishing guidelines for the preparation and
submittal of grant requests. This paragraph requires that the nursing facility comply with
all such instructions in effect at the time the request is made.

S 1187.151(0(2).

The definition of "durable medical equipment" specifies that DME is movable
property that, among other things, "is primarily and customarily used to serve a medical
purpose" and "generally is not useful to an individual in the absence of illness or injury."
Thus, DME is movable property that serves a medical purpose. Consistent with this
purpose, the Department will not authorize exceptional payments for exceptional DME
unless that DME is medically necessary.

In its original draft version of the amendments, the Department proposed to set
forth a definition of "medical necessity." However, after receiving comments during the
public process suggesting that the Department use the definition already set forth at
§ 1101.21, the Department revised its draft to incorporate that definition. The
Department also received comments during the public process that, for purposes of the
exceptional DME provisions, the Department should modify that definition in § 1101.21.
The Department, however, finds that consistency is desirable and, consequently, has
not revised the definition in this context.
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In addition, during the public process, the Department received a comment
suggesting that, in determining whether an item of DME is medically necessary, the
Department should consider alternative, less-expensive items, and should consider the
resident's independent ability to operate both the proposed and the alternative items.
The Department does, and will continue to, consider these factors in determining
whether an item of DME is medically necessary.

$ 1187.151 (c)(3l

"Durable medical equipment" and "exceptional DME" are defined in § 1187.2 and
the Department's annual notice. Thus, an item of DME is "exceptional DME" if it meets
the definitions and conditions set forth therein.

S 1187.151 (c)(4).

Paragraph (4) permits the Department to refuse a grant if the Department finds
that the requesting nursing facility's physical plant, equipment, staff, program and
policies are not sufficient to insure the safe, appropriate and effective use of the
exceptional DME. As an example, if the circumstances of a nursing facility are such
that a ventilator cannot be used in conformity with these requirements, the grant may be
refused. In such a case, the nursing facility should make alternative arrangements for
the resident in question. Typically, those arrangements would involve the transfer of the
resident to a different nursing facility that does have the requisite capacity.

S 1187.151(c)(5l

As originally drafted, this provision required that the nursing facility execute a
grant agreement as a condition of receiving a grant. For reasons specified above, the
Department has determined that grant agreements are no longer necessary, and has
eliminated references to grant agreements from the amendments in Annex A. The
Department has included new language in this section that requires a nursing facility to
certify to the Department that it has read and understands the terms of its grant as a
condition of issuance of the grant.

§ 1187.152 - Exceptional DME grants process.

S 1187.152(al

Section 1187.151 (c)(1) provides that the Department will issue a grant if, among
other things, "[t]he nursing facility's request for a grant complies with all applicable
Department instructions." § 1187.152(a)(1) sets forth the fundamental parameters of
those instructions. Thus, all such requests must be "in writing," "on forms designated by
the Department," "completed in accordance with all applicable instructions," "be
accompanied by all necessary supporting documentation specified in the Department's
instructions," and "submitted . . . no later than 30 days from the date on which the
nursing facility purchases or rents the DME."
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The draft version of paragraph (2) has been revised to eliminate possibly
ambiguous provisions. As revised, paragraph (2) requires that a notice be provided to a
resident's "authorized representative" whenever such a person has been designated. In
addition, regardless whether an "authorized representative" has been designated or not,
notice must also be provided to the resident. The purpose of this notice is two-fold.
First, it informs the resident and/or authorized representative of the nursing facility's
request. Second, it informs those persons that the nursing facility believes that the
identified DME is medically necessary. The nursing facility must provide this notice to
the resident at the same time the facility submits its request to the Department.

As used in this paragraph, the term "authorized representative" means a person
who is not an employee of the nursing facility and is responsible for making decisions
on behalf of the resident. The person shall be so designated by the resident or a court,
and documentation shall be available on the resident's clinical record to this effect. An
employee of the nursing facility will be permitted to be a responsible person only if
appointed by the resident's legal guardian or by a court. If an incompetent resident has
no authorized representative, the nursing facility should immediately make
arrangements for a person to serve in that capacity.

$1187.152(bl

Subsection (b) describes the notice that the Department will give of its decision to
approve or deny a request for a grant. The Department will send notices to the nursing
facility that filed the request and to the resident and the resident's authorized
representative.

During the public process, the Department received comments recommending
that the regulations should require the Department to respond to a nursing facility's
request for an exceptional DME grant within a specific time frame, or provide that a
request for an exceptional DME grant would be deemed approved if the Department
does not act on it within 21 days. While the Department has not revised the regulation
as suggested, the Department will endeavor to respond to each request within 21 days.
If, however, the Department does not act within that timeframe, the request is not
automatically approved. The Department notes that the exceptional payment policies
set forth in Annex A give nursing facility providers the option to request and obtain
additional payment under certain circumstances. The policies are not intended to, and
do not, alter a nursing facility's obligation to provide care and services to its residents in
accordance with all applicable state and federal requirements. Among other things, a
nursing facility must ensure that its residents receive necessary services and items as
specified in their care plans, including DME, regardless of whether the facility has
submitted a request for, or received an exceptional DME grant. The Department also
notes that it has amended the regulations to allow nursing facilities to submit requests
for exceptional DME grants within 30 days after purchasing or renting the DME.
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§ 1187.153 - Exceptional DME grants - General conditions and limitations.

S 1187.153(3).

Subsection (a) states the scope and effect of an exceptional DME grant. A grant
is not a payment. Rather, it is a conditional authorization given to a nursing facility to
receive a limited and specified amount as an exceptional payment subject to certain
specified terms. In order to receive such a payment, the nursing facility must comply
with the Department's billing requirements as set forth at § 1101.68.

§1187.153(3)(2).

Paragraph (2) states that a grant does not limit costs that are, or must be,
incurred by a nursing facility to provide services to any of its residents" including the
resident identified in a grant or an application for a grant. By electing to enroll in the MA
Program as a provider of nursing facility services, the nursing facility has voluntarily
assumed the responsibility to provide services "in accordance with applicable law and
regulations." Some of the applicable laws and regulations are identified in this
preamble. However, nursing facilities are deemed to have notice of all such laws and
regulations and, therefore, must comply with all laws and regulations, whether identified
herein or not.

$1187.153(c)(1).

As discussed above, an item of exceptional DME is, by definition, an item of
movable property having an acquisition cost that meets or exceeds the minimum
acquisition cost threshold. Because that threshold presently is $5,000, any item of
exceptional DME is, by definition, classified as an item of major movable property. As
originally promulgated, Chapter 1187 included all such items in the FRV system used to
compute the capital rate. Under the amendments, however, major movable property
has been removed from the FRV system and, instead, the acquisition cost of major
movable property is now an allowable cost. As set forth in § 1187.151 (a), for purposes
of determining the necessary, reasonable and prudent cost of an item of DME that is
subject to a grant, that cost is limited to and deemed to be the amount specified in the
grant. Paragraph (1) of subsection (c) of § 1187.153 specifies how such costs shall be
reported by the nursing facility.

During the public process, the Department was asked whether a nursing facility
whose request for an exceptional DME grant is approved, but for an amount less than
the cost incurred by the facility, may report the difference on its cost report. The
Department has revised § 1187.153 to specify that the amount of the exceptional
payments authorized by a grant is based upon the necessary, reasonable and prudent
cost of the exceptional DME and the related services and items identified in the grant.
In identifying its allowable costs on its cost report, therefore, the nursing facility must
adjust those reported costs to the necessary, reasonable and prudent cost amounts
identified in the nursing facility's grant. See § 1187.153(a) and (c).
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Another comment questioned whether the Department will take the position that
a nursing facility that reports costs on its cost report related to equipment for which an
exceptional DME grant has been denied, has committed program fraud or abuse. The
Department will evaluate each situation and determine on a case-by-case basis whether
there is reason to believe that fraud or abuse has occurred based on the specific
circumstances.

$ 1187.153(c)(2).

§1187.59(c) identifies types of income that reduce allowable costs. As discussed
above, the Department has amended that subsection to provide that payments received
by a nursing facility under an exceptional DME grant shall offset costs. Paragraph (2) of
subsection (c) of § 1187.153 specifies how those offsets are to be made by the nursing
facilities on their cost reports. Because the acquisition cost of exceptional DME must be
reported as a major movable property cost, that portion of an associated payment that
pertains to the DME must be used as an offset to the nursing facility's major movable
property costs. Likewise, a payment associated with "related services and items" must
be used as an offset against costs in the cost center where the costs of those services
and items were reported. If a nursing facility receives a payment under an exceptional
DME grant that was approved after the period in which the acquisition costs were
reported and that payment was unable to be accrued, the facility shall not revise or
amend the earlier costs but, instead, the payment shall offset costs in the more-recent
period. Thus, for instance, if a nursing facility purchases a specially adapted wheelchair
at the end of cost reporting period #1, it would report that cost on the cost report for that
period. If, however, that period ends before the request for a grant is made, the
payment made by the Department might not be received by the nursing facility until the
cost report has already been submitted. In such a situation, the nursing facility would
not amend its cost report. Rather, it would report the payment as an offset to major
movable property costs on the cost report for the subsequent cost reporting period.

S1187.153(d).

As discussed above, federal and state laws require that a provider participating in
the MA Program must accept as payment in full the amounts paid by the Department.
This subsection explains the meaning of this requirement in the context of a payment
made pursuant to an exceptional DME grant.

S1187.153(f).

As originally drafted, this subsection included the following additional text: "If a
nursing facility timely appeals an adverse Department determination relating to its grant,
the Department's determination is not final until the Department issues a final
adjudication on the nursing facility's appeal. The Department's adjudication of any such
dispute shall be final, except as it may be reviewed by an appellate court pursuant to
the Administrative Agency Law (2 Pa.C.S. § 101 et seq.). Any dispute which is not
timely presented to the Bureau of Hearings and Appeals for adjudication shall be
deemed waived and released and may not thereafter be the subject of any claim,
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proceeding or cause of action against the Commonwealth of Pennsylvania, the
Department or its officials and employees." These sentences were redundant and
unnecessary, as they merely repeated the content and effect of provisions set forth at
§ 1187.141, which section is made applicable to Subchapter K by § 1187.157(a)(4).

$1187.153(il

Compliance with the conditions and limitations set forth in subsection (i) is a
condition of receiving a grant. As noted elsewhere, a nursing facility is not required to
request an exceptional DME grant. Therefore, if a nursing facility concludes that some
or all of these conditions and limitations are unacceptable, the facility can avoid their
effect by declining to request a grant and, in such an instance, these provisions do not
apply. However, if the nursing facility requests and receives a grant, these provisions
are applicable. As explained above, under the revised amendments, costs associated
with exceptional DME are (generally, and subject to various limitations) allowable costs.
When the Department makes additional payments to a nursing facility pursuant to an
exceptional DME grant, the amounts of those payments will be treated as an offset to
the allowable costs in accordance with § 1187.153(c). Further, because it is a condition
of participation that a nursing facility provider must accept case-mix per diem rate
payments and any additional payment under a grant as payment in full, the facility will
have been fully paid for the nursing facility services it provided to the MA resident
named in the grant. Therefore, if a nursing facility were to purchase a wheelchair that
met the definition of "specially adapted DME," and the facility requested and received a
grant, and if the resident was thereafter discharged into the community and the
Department directed that title to the wheelchair be transferred to the resident, the facility
would be required under this subsection to transfer title without receiving further
compensation for the transferred item. In such instances the offset provisions contained
in § 1187.61 (c)(1) (relating to movable property cost policies) would not apply.

§ 1187.154 - Exceptional DME grants - payment conditions and limitations.

5 1187.154(a).

As explained above, an exceptional DME grant constitutes authorization given by
the Department for a nursing facility to submit invoices to the Department for payment
related to the provision of nursing facility services related to the use of exceptional
DME. There are two types of grants. One type authorizes the nursing facility to bill for
and receive a single lump sum payment. The other type authorizes multiple payments
to be billed for and received on a periodic basis. These are referred to as "monthly
payments." In rare cases, however, the Department may vary the period, in order to
account for differing payment schedules.

S 1187.154 Draft subsection (b).

As originally drafted, costs of exceptional DME identified in a grant agreement
would have been nonallowable costs and, in order to ensure that all costs associated
with those items would be excluded, the Department proposed that the cost of
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maintenance, repairs, and supplies not included in "related services and items" would
also be encompassed by the grants. However, as explained above, the Department
has decided that exceptional DME costs will (subject to various limitations) be treated
as allowable costs. Consequently, there no longer is a need to make special provision
to include the cost of maintenance, repairs and supplies within the scope of the
exceptional DME grant. Therefore, the Department has removed draft subsection (b) in
its entirety. This change will simplify the administration of the exceptional DME grant
process, as well as the recordkeeping duties of the nursing facilities.

Revised subsection (b) (former subsection (c)).

As originally proposed, this subsection specified that the maximum allowable
exceptional payment authorized by a grant was limited to the lowest of four criteria: (1)
the nursing facility's actual acquisition cost; (2) the applicable MA outpatient fee
schedule amount, if any; (3) 80% of the amount that would be approved by Medicare if
the DME were a Medicare Part B covered service or item; and (4) the maximum
approved amount specified in the nursing facility's grant agreement. Because grant
agreements will no longer be used, the latter criterion has been deleted and the amount
specified in a grant will be determined by applying the first three criteria.

During the public process, the Department received a comment suggesting that
DPW must ensure that the maximum allowable payment authorized by the subsection is
sufficient to meet the resident's need. The Department believes that the comment
misapprehends the nature of the payment system. The exceptional payment authorized
under a grant is in addition to the payment that the nursing facility receives to provide
care and services to its MA residents. It is the rate as a whole, and not any component
or the additional payment authorized by a grant that should be considered in
determining the adequacy of reimbursement Moreover, by electing to participate in the
MA Program, a nursing facility assumes the responsibility to provide appropriate nursing
facility services to its MA residents. Included in this is the responsibility to make all
medically necessary DME available to its residents. Further, by enrolling in the MA
Program, the facility agrees to accept payment made at the case-mix per diem rate as
payment in full for covered services and items, including DME. In the event a nursing
facility receives an exceptional payment, that payment is made to the facility (not the
resident), as additional payment for services provided to that resident. However, the
nursing facility's ©bligation to provide the services exists regardless whether the facility
requests or receives an exceptional DME grant.

Subsection (c) (former subsection (d)).

$1187.154(c)(1).

Exceptional payments made pursuant to a grant will be subject to the conditions
and limitations set forth in 55 Pa. Code Chapter 1101, including 55 Pa. Code
§§ 1101.64 (relating to third-party medical resources). As explained elsewhere, the
purpose of exceptional DME grants is to provide nursing facilities with additional
payments in situations where they provide nursing facility services to certain residents
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who require certain unusual and expensive DME. In situations where a third party
payor has already paid for that DME, no grant is necessary. As explained above, the
issuance of a grant constitutes authorization from the Department to the nursing facility
to submit invoices for payments pertaining to nursing facility services involving the use
of exceptional DME. The submittal of these invoices is governed by § 1101.68.

Because exceptional DME grants are only issued infrequently and in
extraordinary circumstances, the Department has determined that each grant should be
treated individually, and that the terms and conditions should vary in accordance with
the particular needs and circumstances of the MA eligible resident, the capabilities of
the nursing facility, and the changing technology of DME. Consequently, the
Department has determined that the use of individual written grants is appropriate.
Each grant will specify: (i) the resident who needs the exceptional DME; (ii) the
exceptional DME and related services and items needed by the resident; (iii) whether
the nursing facility is authorized to request a lump-sum payment or periodic payment
under the grant; (iv) the amount of additional payment(s) and, if periodic payments are
authorized, payment intervals at which the additional payment amounts may be
requested; and (v) the effective date of the grant. § 1187.154(c)(2) ensures that the
imposition of those terms is specifically contemplated by the Department's regulations.

§ 1187.155 - Exceptional DME Notification and Reporting Requirements.

§ 1187.155 sets forth previously proposed provisions pertaining to the various
notices and status reports be given to the Department. Unless and until the Department
provides different guidance, all such reports and notices shall be sent to the Bureau of
Long Term Care Programs, attention Division of LTC Provider Services, P.O. Box 8025,
Attn: Exceptional Payment Section, Harrisburg, Pennsylvania 17105.

§ 1187.156 - Termination or Suspension.

$1187.156(al

§ 1187.156 was originally proposed as § 1187.155. As originally drafted, this
section spoke of the "revocation" of an exceptional DME grant. That term suggested
that a grant would only come to an end as a result of some affirmative act by the
Department. That suggestion was incorrect. Generally, a grant ends as a result of
some extrinsic event or condition. Therefore, the Department has modified the section
to speak of "termination."

As set forth in subparagraph (5)(i), when a grant is terminated, the nursing facility
no longer has authorization to obtain payments for services provided "after the
termination date." Thus, for example, if a grant is terminated because the nursing
facility is advised by the resident's attending physician that the exceptional DME is no
longer medically necessary (§ 1187.156(a)(1)(iv», the termination date is the date
specified by the physician and, while the facility can receive exceptional payments for
services provided up through that date, it no longer has authorization to receive
payments for services provided thereafter. This limitation is in keeping with the principle
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that exceptional DME grant payments are intended as payment for nursing facility
services.

In addition, the Department has modified this subsection to allow for the
suspension of payments under a grant. In all or most instances, these new provisions
will only apply when the grant in question authorizes periodic or monthly payments. The
Department has included these provisions as an intermediate measure, to be used
when termination appears unnecessary but when an interruption of payments also
seems appropriate.

During the public process, the Department received a comment suggesting that it
was not clear whether, in situations where the Department discontinues payment
because the need for the exceptional DME no longer exists, the Department would
issue advance notices. The Department agrees that advance notice should be given in
some instances and has accordingly revised the regulations at § 1187.156(a)(2).

$1187.156(b).

Subsection (b) makes explicit the Department's right to recover payments made
for services provided during a period of suspension or after the termination date of a
grant. In addition, it provides that, if a nursing facility that has received payments
pursuant to an exceptional DME grant has violated the provisions of Subchapter K or
the terms of its grant (e.g., by submitting a request for payment in excess of the amount
authorized, or for costs incurred for services and items not identified in the grant), the
Department can recover some or all of the exceptional payments made pursuant to that
grant in addition to or instead of terminating the nursing facility's grant. Under the latter
option, the nursing facility would still be bound by the terms of this subchapter and its
grant, even though the payments have been recovered.

$1187.156(cl

Subsection (c) makes clear that the rights and remedies available to the
Department under § 1187.156 do not supersede or replace any rights, remedies or
sanctions that are otherwise available to the Department under other laws and
regulations.

During the public process, the Department was asked whether the exceptional
DME grant process would have to be started over again if the Department revokes a
grant due to a resident being temporarily discharged or transferred to a hospital or other
health care provider. Another comment noted that some chronic conditions require
repeated admissions to a hospital and that it was not prudent to subject residents and
nursing facilities to repeated applications for exceptional DME for this reason. The
Department agrees that, on occasion, suspension of a grant may be preferable to
termination of the grant. Consequently, it has revised the regulations to permit
suspensions in certain circumstances.
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§1187.157-Appeals.

§ 1187.157 is a new section that sets forth provisions originally addressed in
draft § 1187.152(d) and (e).

§1187.157(a).

With one exception, the changes set forth in Subchapter K involve changes in the
manner that nursing facilities are reimbursed for nursing facility services provided to
certain MA residents. Thus, with one exception, the nursing facility is the only party who
can be aggrieved by the denial of a request for a DME grant, or by the termination or
suspension of such a grant. Consequently, in the original version of Subchapter K, the
Department proposed that, with one exception, only the nursing facility would have the
right to appeal the decision of the Department made under this subchapter.

The one exception ihvolves determinations of medical necessity. As discussed
above, regardless of whether a particular item of DME qualifies as "exceptional DME," if
the circumstances of a resident cause that item to be medically necessary, the nursing
facility has a positive duty under state and federal law to use that DME in providing the
resident with nursing facility services. However, if an item of DME is not medically
necessary, the nursing facility is not required to use it, although it may elect to do so.
Moreover, if the DME is not medically necessary and is not part of the routine items and
services provided by the nursing facility, but the resident nonetheless wants it, the
facility is entitled to charge the resident for that item.

As set forth in § 1187.151 (c)(2), one criterion that must be met in order for a
grant request to be approved is that the associated DME is "medically necessary."
When a nursing facility submits a request for an exceptional DME grant it must, among
other things, provide documentation and representation in support of the proposition
that the identified DME is medically necessary. In considering the request, the
Department reviews this information. If the Department concludes that the DME is not
medically necessary, this is a ground for denying the request. ]d. Thus, in the event that
a request is denied for lack of medical necessity, not only has the Department
determined that no exceptional payment will be made to the nursing facility but, in
addition, the Department has determined that the facility has no legal obligation to use
that DME in providing services to the resident. Only in this way does a Departmental
decision adversely affect the resident. As originally drafted, the resident would only
have been allowed to appeal a Departmental decision if it were based, in whole or in
part, upon a finding of no medical necessity. Consistent with this position, where a
request was denied for lack of medical necessity, the Department originally proposed
that nursing facilities would not be able to appeal that determination.

Commenters, and in particular those representing consumers' interests, were
critical of the manner in which the Department described the limited appeal rights of the
residents. In part, this criticism seems to reflect the idea that, by issuing a grant, the
Department is purchasing the DME for the resident. That conception is mistaken. As
discussed above, when the Department approves a grant, it gives its authorization for
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the nursing facility to bill for and receive an additional payment for nursing facility
services. Nonetheless, the Department does recognize that residents and/or their
authorized representatives may find this rule and the contemplated limitation on appeals
to be confusing. In addition, the Department recognizes that, on a regular basis,
nursing facilities commence appeals in the names of their residents. Therefore, in order
to simplify the process, the Department has revised the regulations such that residents
(acting directly or through their authorized representatives) and nursing facilities can
appeal all types of decisions relating to exceptional DME grants.

The Department's original position was based upon its determination that, except
in situations involving medical necessity, residents lacked standing because they were
not aggrieved. Although the Department has modified its regulations to permit residents
to maintain appeals in other instances, this change is not based upon a change in the
Department's conclusion that the residents are not aggrieved.

$1187.157(b)

As originally drafted, subparagraph (b)(1) was located in § 1187.152 and
provided as follows: "If, within the time limits set by subsection (d), the Resident or the
nursing facility fails to timely appeal the Department's decision to deny a grant as
provided in subsection (d), the Department's decision is final. Any dispute regarding or
arising from the Department's decision which is not timely presented by the resident or
the nursing facility to the Department for adjudication shall be deemed waived and
released and may not thereafter be the subject of any appeal, claim, proceeding or
cause of action against the Commonwealth of Pennsylvania, the Department or its
officials and employees. If the resident or the nursing facility timely appeals the
Department's decision to deny a grant, the Department's denial is not final until the
Department issues a final adjudication on the appeal. The Department's adjudication of
any such appeal shall be final, except as it may be reviewed by an appellate court
pursuant to the Administrative Agency Law (2 Pa.C.S. § 101 et seq.)." That provision
was deleted as redundant. As set forth at § 1187.157(a)(5), all appeals must be filed
with the BHA within 30 days of the date of the Department's written notice and, as set
forth in § 1187.157(a)(3), if a nursing facility appeals the denial, termination or
suspension of a grant, § 1187.141 (b), (d) and (e) apply. Those provisions already
establish that, if a nursing facility fails to timely appeal an adverse decision of the
Department, the Department's decision is final, and that any dispute regarding or arising
out of that decision that has not been timely presented to BHA is deemed waived and
released and may not thereafter be the subject of any appeal, action, or proceeding.
Those provisions further establish that, if a timely appeal is filed, the Department's
denial is not final until the Department issues a final adjudication of that appeal. Such
final decisions are, of course, reviewable by an appellate court pursuant to the
Administrative Agency Law (2 Pa.C.S. § 101 etseq.).

Section 1187.157(b)(2)(i) and (ii) indicates some of the implications when the
Department denies a grant request. Subparagraphs (iii) and (iv) indicates some of the
effects of a termination or suspension of a grant. In all cases, these provisions are
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intended to ensure that nursing facilities and residents have clear notice of the conduct
required and expected by the Department in such circumstances.

During the public process, the Department received a comment objecting to the
requirement that, as a condition of receiving an exceptional DME grant, a nursing facility
bring disputes relating to the grant initially and exclusively to BHA. The commenter
suggested that this provision eliminates providers' right to appeal to the Board of
Claims. The Department does not agree that the regulation eliminates any provider
rights. A payment made to a nursing facility for nursing facility services to MA recipients
- regardless whether the payment is made pursuant to per diem rates or an exceptional
DME grant -- is "assistance" for purposes of the Public Welfare Code, 62 P.S. § 402,
and, as such, is a "grant." 62 Pa.C.S. § 102(f); 25 Pa.B. 4477, 4477 (October 14,
1995). The Board of Claims does not have jurisdiction over disputes involving grants,
nor does it have jurisdiction over disputes involving MA provider agreements. 62
Pa.C.S. §§ 106(f) and (e). Further, an MA provider's relationship with the Department is
not contractual in nature. Rather, the obligations and duties of both the provider and the
Department are derived from and governed by law and regulation, not any contract.
The exceptional payment policies in Annex A do not create a contractual relationship or
contractual rights or impose contractual obligations. The policies allow a nursing facility
the option to request additional payments for services provided to MA residents when
those services require the use of exceptional DME, and authorize the Department to
issue a grant to the nursing facility when certain regulatory conditions are met. The
policies also set forth the applicable terms and conditions for such grants. In addition,
the Department notes that the regulatory language to which the commenter objects is a
continuation of longstanding policy and practice. The provision is based upon
analogous terms that have been included in all of the Department's exceptional
payment grant agreements with nursing facilities since 1988.

The Department received a comment suggesting that appeals brought before the
Bureau of Hearings and Appeals (BHA) should be expedited and decisions rendered
within 30 days of filing. Except in situations where the Department determines that an
item of DME is not medically necessary, the Department notes that the dispute
underlying an appeal from the denial or termination of an exceptional DME grant is
whether the Department's payments will be limited to those made pursuant to the per
diem rates or, in addition, will include payments made pursuant to a grant. In such
cases, therefore, the dispute involves a question of reimbursement, which does not
affect the nursing facility's obligation to provide necessary care to the resident.
Nonetheless, should a nursing facility or resident desire an expedited hearing, they may
ask BHA to expedite their appeals. BHA considers these requests on a case-by-case
basis. The Department also notes that, regardless of whether an appeal is filed, nursing
facilities are responsible to provide necessary care and services to residents.

The Department received a comment suggesting that the draft appeal provisions
appeared to produce decisions that would be forever binding, regardless of a possible
change in medical condition. The Department believes that the commenter's concern
relates to language that appeared in the prior drafts of the regulation, which stated: "If,
within the time limits set by subsection (d), the resident or the nursing facility fails to
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timely appeal the Department's decision to deny a grant as provided in subsection (d),
the Department's decision is final. Any dispute regarding or arising from the
Department's decision which is not timely presented by the resident or the nursing
facility to the Department for adjudication shall be deemed waived and released and
may not thereafter be the subject of any appeal, claim, proceeding or cause of action
against the Commonwealth of Pennsylvania, the Department or its officials and
employees. If the resident or the nursing facility timely appeals the Department's
decision to deny a grant, the Department's denial is not final until the Department issues
a final adjudication on the appeal. The Department's adjudication of any such appeal
shall be final, except as it may be reviewed by an appellate court pursuant to the
Administrative Agency Law (2 Pa.C.S. § 101 et seq.)." The Department has deleted this
language from the amendments in Annex A because the Department has determined
that it merely restates what the existing law, including § 1187.141 (b), (d) and (e),
already provide. The Department has, however, included a new paragraph,
§ 1187.157(b)(1), to make clear that the denial or termination of a grant does not
prohibit a nursing facility from submitting a new request for an exceptional DME grant
for the same resident who was the subject of a prior denied request or terminated grant
if the facility reasonably believes that there has been a change in the resident's
condition since the denial or termination.

The Department received a comment noting that, if the Department denies an
exceptional DME grant on the grounds that the identified DME is not medically
necessary, the draft amendments would permit the nursing facility to provide DME and
charge the resident. So long as the resident requests that the DME be provided, and so
long as the nursing facility complies with applicable state and federal requirements, the
nursing facility may do so. The commenter's concern was that, in such a situation, the
resident's entire personal needs account could be depleted to cover the expense of
costly DME. The commenter recommended that if exceptional DME is in use during an
appeal process, the nursing facility should assume the cost until an appropriate
alternative can be secured. The Department notes that, if as a result of the appeal, the
DME is found to be medically necessary, then regardless whether it is exceptional or
not, the nursing facility is required to provide it and refund any amount paid by the
resident. If, on the other hand, the DME is found to be not medically necessary, the
nursing facility is entitled to retain the money, since the resident requested that the DME
be provided.

The Department received a comment recommending that, instead of requiring a
nursing facility to issue a refund to the resident "immediately" in the event an appeal is
sustained, the regulation should be revised to permit the nursing facility 60 days from
the date the appeal is sustained to issue the refund. The commenter suggested that
such a revision would be consistent with the regulation governing refunds of resident
personal funds. The Department accepts the recommendation and has revised the
regulation to allow nursing facilities 60 days to refund payments made by residents.
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Fiscal Impact

A Public Sector

1. Commonwealth

Currently, the Department pays MA nursing facility providers on a per diem rate
basis for services provided to MA residents. These nursing facility per diem rates
include a capital component that provides a fair rental payment for use of the facilities'
allowable movable property. In addition to the per diem payment rates, the Department
also makes exceptional payments to nursing facilities in certain limited circumstances.
Prior to November 1,1999, exceptional payments were limited to the rental of
equipment and supplies necessary to care for the high technology-dependent residents,
such as ventilator dependent or head and/or spinal cord injured individuals.

The amendments in Annex A revise the Department's case-mix regulations to
incorporate and expand existing exceptional payment policies in order to permit the
Department to make additional payments to nursing facilities for nursing facility services
provided to certain MA residents who require medically necessary exceptional DME. As
a result of these amendments, exceptional payments will no longer be limited to the
rental of equipment and supplies, but will be based upon the costs to purchase and rent
exceptional DME and certain services and items necessary to the effective use of those
exceptional items, including staff and resident training.

These amendments also revise the Department's case-mix regulations to change
the payment methodology as it relates to the costs of movable property that is used by
nursing facilities to provide services to their residents by: (i) removing movable property
from the FRV calculation; (ii) recognizing minor movable property costs as net operating
costs; (iii) using actual audited major movable property acquisition costs to compute the
capital component of nursing facilities' case-mix per diem rates; and, (iv) eliminating the
application of the moratorium in determining allowable movable property costs.

The amendments set forth in Annex A will increase Departmental expenditures
by $26,633 million ($12,147 million in State funds) for Fiscal Year 2001-2002.

2. Political Subdivisions

There will be a fiscal impact on individual political subdivisions to the extent that
county nursing facilities receive additional exceptional payments and increased case-
mix per diem rates as a result of the amendments in Annex A.

B. Private Sector

1. General Public

Although the amendments provide for enhanced payments to nursing facilities for
certain medically necessary exceptional DME and otherwise revise the case-mix
payment methodology in a way that is likely to result in an increase in payment rates for
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the majority of MA nursing facility providers, there will be no fiscal impact on the general
public as a result of the amendments in Annex A. The additional and increased
payment rates authorized by these amendments will help to better ensure that MA
nursing facility providers provide services in conformity with law and that MA residents
of those providers receive necessary care and services in conformity with their care
plans.

2. Private Nursing Facilities

There will be a fiscal impact on individual private nursing facilities to the extent
that those facilities receive additional exceptional payments and increased case-mix per
diem rates as a result of the amendments in Annex A.

Paperwork Requirements

These amendments have increased the paperwork requirements for the
Commonwealth and for those nursing facilities requesting exceptional payment for DME
in accordance with conditions set forth in these regulations. The nursing facilities are
required to submit a request for exceptional payment, which includes documentation to
support their request, and obtain the Department's written response to that request. In
addition, nursing facilities are required to maintain a separate written log identifying
requests for exceptional DME and provide notification to the Department if an MA
eligible resident refuses medically necessary DME.

Effective Date

The following amendments are effective November 1,1999; Subchapter K, the
definitions of Durable medical equipment (DME), Related services and items and
Specially adapted DME as contained in § 1187.2 (relating to Definitions) and
§ 1187.59(c)(5) (relating to Nonallowable costs). All remaining amendments take effect
July 1, 2001, and, except to the limited extent specified in 55 Pa. Code § 1187.91 (iv)(D),
apply to cost reports for fiscal periods starting on or after January 1, 2001.

Sunset Date

There is no sunset date for these regulations.

Public Comment Period

Although these regulations are being adopted without being published as
proposed, interested persons are invited to submit their written comments within 30
days from the date of this publication for consideration by the Department as to whether
the regulations should be revised. Such comments should be sent to the Department of
Public Welfare, Office of Medical Assistance Programs, Attn: Regulations Coordinator,
Room 515 Health and Welfare Building, Harrisburg, Pennsylvania 17105.
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Persons with a disability may use the AT&T Relay Service by calling 1-800-654-
5984 (TDD users) or 1-800-654-5988 (Voice users). If you require another alternative,
please contact Tom Vracarich in the Office of Legal Counsel at (717) 782-2209.

Regulatory Review

Under § 5(f) of the Regulatory Review Act, the Act of June 30, 1989 (P.L 73,
No. 19) (71 P.S. §§ 745.1 - 745.15), the agency submitted a copy of these regulations
with proposed rulemaking omitted on DEC \ I 2f$l to the Independent Regulatory
Review Commission and to the Chairmen of the House Committee on Health and
Welfare and the Senate Committee on Public Health and Welfare. On the same date,
the regulations were submitted to the Office of the Attorney General for review and
approval pursuant to the Commonwealth Attorneys Act. In accordance with § 5(c) of
the Act, these regulations were approved by the Committees on and were
approved by the Commission on

The Department of Public Welfare finds:

1. That notice of proposed rulemaking is contrary to public interest under § 204(3)
of the Act No. 240 of July 31, 1968, P.L, 767 (45 P.S. § 1204(3)) and the
regulations thereunder, 1 Pa. Code § 7.4(3).

2. That notice of proposed rulemaking is omitted because this regulation relates to
a Commonwealth grant or benefit in accordance with § 1204(1 )(iv) of the
Commonwealth Documents Law (45 P.S. § 1204(1 )(iv)) and 1 Pa. Code
§ 7.4(1 )(iv).

3. That the adoption of the regulations in the manner provided in this Order is
necessary and appropriate for the administration and enforcement of the Public
Welfare Code, Act of June 13,1967 (P.L 31, Act 21) § 443.1(2) and (3) (62 P.S.
§443.1(2) and (3)).

The Department of Public Welfare, acting pursuant to the authority of the Public
Welfare Code, orders:

1. The regulations of the Department of Public Welfare are amended to read as
set forth in Annex A to this Order.

2. The Secretary of the Department of Public Welfare shall submit this Order
and Annex A hereto to the Attorney General and General Counsel for
approval as to the legality and form as required by law.

3. The Secretary of the Department of Public Welfare shall dually certify this
Order and Annex A hereto and deposit same in the Legislative Reference
Bureau as required by law.
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4. This Order shall take effect upon publication and apply retroactively to
November 1, 1999, for Subchapter K, the definitions of durable medical
equipment (DME), related services and items and specially adapted DME as
contained in § 1187.2 (relating to Definitions) and § 1187.59(c)(5) (relating to
Nonallowable costs). All remaining amendments take effect retroactively to
July 1, 2001, and apply to cost reports for fiscal periods starting on or after
January 1, 2001.
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ANNEX A

Title 55. Public Welfare

CHAPTER 1187. Nursing Facility Services

§1187.2. Definitions.

* * * * *

* * * * *

Appraisal - [of nursing facilities - The basis of valuation used to compute
capital payments to nursing facilities which involves the combined valuation of
buildings, building improvements, fixed equipment, movable equipment, furniture,
fixtures, land and land improvements.] A determination of the depreciated replacement
cost of fixed or movable property, made by qualified personnel of an independent
appraisal firm under contract with the Department.

* * * * *

Department of Health - The Commonwealth agency that, under a memorandum
of understanding with the Department, conducts certification surveys of nursing facilities
in the MA program.

Depreciated replacement cost - As used in conjunction with fixed property,
depreciated replacement cost is the amount required to replace the fixed property with
new and modern fixed property using the most current technology, code
requirements/standards and construction materials that will duplicate the production
capacity and utility of the existing fixed property at current market prices for labor and
materials, less an allowance for accrued depreciation. As used in conjunction with
movable property, depreciated replacement cost is the amount reguired to replace the
movable property with new and modern movable property, less an allowance for
accrued depreciation.

Depreciation - A loss of utility and a reduction in value caused by obsolescence
or physical deterioration such as wear and tear, decay, dry rot, cracks, encrustation or
structural defects of property, plant and equipment.



Durable medical equipment (DME) - Movable property that: (1) can withstand
repeated use; (2) is primarily and customarily used to serve a medical purpose; and, (3)
generally is not useful to an individual in the absence of illness or injury. Any item of
DME is an item of movable property. There are two classes of DME:

(i) Exceptional DME - DME that has a minimum acquisition cost that is
equal to or greater than an amount specified by the Department by notice
in the Pennsylvania Bulletin and is either specially adapted DME or such
other DME that is designated as exceptional DME by the Department by
notice in the Pennsylvania Bulletin.

(\\) Standard DME - Any DME, other than exceptional DME, that is used
to furnish care and services to a nursing facility's residents.

* * * * *

Fair rental value (FRV)- The imputed rent for the [equipment, housing and
shelter that] fixed or movable property used at a nursing facility [uses] to provide
nursing facility services [for] to its MA residents [which serves as the basis of the capital
payment].

* * * * *

Fixed property - Land [\]x land improvements^ [(for example, sewage treatment
facilities and parking lots);] buildings [and their structural components,] including
detached buildings and their structural components J: (for example, garages, laundry
and maintenance buildings);] building improvements,!; and equipment and fixtures
affixed to a building or connected to a utility, such as gas, water or electric, by direct
hook up (for example, walk-in refrigerators) heat, ventilation and air-conditioning
systems.] and fixed equipment located at the site of the licensed nursing facility that is
used by the nursing facility in the course of providing nursing facility services to
residents. Included within this term are heating, ventilating, and air-conditioning
systems and any equipment that is either affixed to a building or structural component
or connected to a utility by direct hook-up.

* * * * *

Independent assessor - An agent of the Department who performs
comprehensive evaluations and makes recommendations to the Department regarding
the need for nursing facility services or the need for specialized services, or both, for
individuals seeking admission to or residing in nursing facilities.



Initial appraisal - An appraisal of the fixed property of a new nursing facility,
made for the purpose of computing the fixed property component of that nursing
facility's initial capital rate. An initial appraisal will be based, in part, upon an on-site
inspection of the new nursing facility's fixed property conducted by qualified personnel
of an independent appraisal firm under contract with the Department.

Interest - [administrative - The direct actual cost incurred for funds borrowed to
raise short-term working capital related to financing of the day-to-day operational
activities of the nursing facility.

Interest - capital indebtedness - The direct actual cost incurred for funds
borrowed for capital purposes. Examples of capital purposes include acquisition of
nursing facilities, equipment and capital improvements.]

(0 Capital interest - The direct actual cost incurred for funds borrowed to
obtain fixed property, major movable property, or minor movable property.

(ii) Other interest - The direct actual cost incurred for funds borrowed on
a short-term basis to finance the dav-to-dav operational activities of the
nursing facility, including the acquisition of supplies.

* * * * *

Limited appraisal - An appraisal requested by a nursing facility and conducted
[for nursing facility additions or deletions to capital of more than $200,000 or 10% of the
nursing facility's existing appraised value, whichever is lower.1 to determine the effect of
changes in the fixed property of a nursing facility, where the cost of the changes to the
nursing facility was more than $200,000 or 10% of the most recent appraised
depreciated replacement cost of the nursing facility's fixed property, whichever is lower.
A limited appraisal results in the modification of the depreciated replacement cost set

forth in an initial appraisal, a reappraisal, or an updated appraisal.

* * * * *

Movable property - [Equipment, fixtures and furniture, for example, beds,
furniture and office equipment, located within the nursing facility's physical plant that are
not affixed to the nursing facility or connected to a utility by direct hook-up.] Any
tangible item that is used in a nursing facility in the course of providing nursing facility
services to residents and that is not fixed property or a supply. There are two classes
of movable property:

(i) Major movable property - Any movable property that has an
acquisition cost of $500 or more.

(ii) Minor movable property -Any movable property that has an
acquisition cost of less than $500.



Movable property appraisal - An appraisal of some or all of the movable
property of a nursing facility. Depending upon circumstances, this appraisal may
pertain to all movable property or only to major movable property. Movable property
appraisals are conducted by gualified personnel of an independent appraisal firm under
contract with the Department.

* * * * *

RUG-III - Resource Utilization Group, Version III - A category-based resident
classification system used to classify nursing facility residents into groups based on
their characteristics and clinical needs.

Real estate tax cost - The cost of real estate taxes assessed against a nursing
facility for a 12-month period, except that, if the nursing facility is contractually or
otherwise reouired to make a payment in lieu of real estate taxes, that nursing facility's
"cost of real estate taxes" is deemed to be the amount it is reguired to pay for a 12-
month period.

Reappraisal - [Ongoing appraisal of a nursing facility conducted at least once
every 5 years.] An appraisal of the fixed property of a nursing facility, made for the
purpose of computing the fixed property component of that nursing facility's capital rate.
A reappraisal will be based, in part, upon an on-site inspection of the nursing facility's

fixed property conducted by gualified personnel of an independent appraisal firm under
contract with the Department.

* * * * *

Related party - A person or entity that is associated or affiliated with or has
control of or is controlled by the nursing facility or has an ownership or equity interest in
the nursing facility. The term "control", as used in this definition, means the direct or
indirect power to influence or direct the actions or policies of an organization, institution
or person.

Related services and items - Those services and items that are necessary for
the effective use of exceptional DME. Related services and items are limited to
delivery, set up, and pick up of the equipment; service, maintenance and repairs of the
eguipment to the extent covered by an agreement to rent the eouipment; extended
warranties; all accessories and supplies necessary for the effective use of the
eguipment; periodic assessments and evaluations of the resident; and training of
appropriate nursing facility staff and the resident in the use of the eguipment.

* * * * *



[Replacement costs - The amount required to replace the entire nursing facility
at one time with a modern new nursing facility using the most current technology, code
requirements/standards and construction materials that will duplicate the production
capacity and utility of an existing nursing facility at current market prices for labor and
materials, less an allowance for accrued depreciation as evidenced by observed
condition in comparison with new facilities of like kind, with consideration to physical
deterioration.]

• * * * *

Special rehabilitation facility - A nursing facility with residents more than 70%
of whom have a neurological/neuromuscular diagnosis and severe functional
limitations.

Specially adapted DME - DME that is uniquely constructed or substantially
adapted or modified in accordance with the written orders of a physician for the
particular use of one resident, making its contemporaneous use by another resident
unsuitable.

Supply - A tangible item that is used in a nursing facility in the course of
providing nursing facility services to residents and is normally consumed either in a
single use or within a single 12-month period. Examples of supplies include: resident
care personal hygiene items such as soapf toothpaste, toothbrushes and shampoo;
resident activity supplies such as game and craft items; medical supplies such as
surgical and wound dressings, disposable tubing and syringes, and supplies for
incontinence care such as catheters and disposable diapers; dietary supplies such as
disposable tableware and implements and foodstuffs; laundry supplies such as soaps
and bleaches; housekeeping and maintenance supplies such as cleaners, toilet paper,
paper towels and light bulbs; and administrative supplies such as forms, paper pens
and pencils, copier and computer supplies.

* * * * *

[Transportation Equipment - Assets which are motor vehicles and special
motorized conveyances which must be registered with the Department of
Transportation.]

UMR - Utilization Management Review - An audit conducted by the
Department's medical and other professional personnel to monitor the accuracy and
appropriateness of payments to nursing facilities and to determine the necessity for
continued stay of residents.



Updated appraisal - An appraisal of a nursing facility's fixed property that is
based upon the depreciated replacement cost set forth in the nursing facility's initial
appraisal or most recent reappraisal and brought forward to a new date. An updated
appraisal does not involve an additional on-site inspection of the nursing facility's fixed
property. The depreciated replacement costs set forth in an updated appraisal are
determined through the application of factors to allow for appreciation and depreciation
estimated to have taken place between the two appraisal dates.

* * * * *



§ 1187.22. Ongoing responsibilities of nursing facilities.

* * * * *

(15) Assure that individual resident information collected in accordance
with this chapter is kept confidential and released only for purposes
directly connected to the administration of the MA Program.

(16) Maintain a separate written record in accordance with instructions by
the Department, identifying all requests or physician's orders received by
the facility for exceptional DME or such other DME as may be specified by
the Department.

(17) Notify the Department in writing within 15 days if an MA eligible
resident refuses DME that the Department has determined is medically
necessary.

* * * * *



SUBCHAPTER E. ALLOWABLE PROGRAM COSTS AND POLICIES

§1187.51. Scope.

it * * * *

(e) Within the limits of this subchapter, allowable costs for purposes of cost
reporting include those costs necessary to provide nursing facility services. These may
include costs related to the following:

(1) Resident care costs.

* • • * *

(xiv) Beauty and barber.

(xv) Supplies and minor movable property acquired during cost
report periods beginning on or after January 1, 2001, used in a
nursing facility in the course of providing a service or engaging in
an activity identified in paragraph (e)(1).

(2) Other resident related costs.

(i) Dietary [and foodi. including food, food preparation, food service,
and kitchen and dining supplies.

(ii) Laundry and linens,

(iii) Housekeeping.

(iv) Plant operation and maintenance, including the repair,
maintenance and service of movable property.

fv) Supplies and minor movable property acquired during cost
report periods beginning on or after January 1. 2001. used in a
nursing facility in the course of providing a service or engaging in
an activity identified in paragraph (eK2).

(3) Administrative costs.

* * * * *



(xiii) [Transportation equipment depreciation,

(xix) Transportation equipment interest,

(xx)] Amortization - administrative costs.

(xiv) Supplies and minor movable property acquired during cost
report periods beginning on or after January 1. 2001, used In a
nursing facility in connection with an activity identified in paragraph
(e)(3).

(4) Capital costs.

(i) Fair rental value of fixed property,

(ii) Movable property.

(A) When the nursing facility's most recent audited MA-11
cost report available in the NIS database for rate setting is
for a cost report period beginning prior to January 1, 2001.
the fair rental value of major and minor movable property.

(B) When the nursing facility's most recent audited MA-11
cost report available in the NIS database for rate setting is
for a cost report period beginning on or after January 1,
2001, the audited acguisition cost of major movable
property.

(iii) Real estate tax[es or reasonable payment made in lieu of real
estate taxes] cost.

* * * * *

§ 1187.56. Selected administrative cost policies.

Policies for selected administrative costs are as follows:

(1) Administrative allowance.

* * * * *



(ii) Home office cost allocations and management fees are subject
to the following conditions and limitations:

* * * * *

(D) Home office allocations, including administratively
allowable depreciation and interest costs [relating to
transportation equipment,] shall be reported [in] on the
[general administration] administrative line [on] in the [cost
report] MA-11.

* * * * *

(2) [Administrative cost] Other interest allowance.

(i) Other [I]interest [on indebtedness related to short-term financing
or raising of capital for operational expenses and obligations] is an
allowable administrative [interest] cost [expense.] if it is necessary
and proper. To be considered allowable, necessary and proper,
the interest expense shall be incurred and paid within 90 days of
the close of the cost reporting period on a loan made to satisfy a
financial need of the nursing facility and for a purpose related to
resident care. Interest [expense on indebtedness] incurred to pay
interest is nonallowable.

(ii) [Necessary and proper interest on indebtedness related to the
procurement of transportation equipment, including equipment for
normal, standby or emergency use, is an allowable administrative
interest cost expense, if the nursing facility is the recorded holder of
legal title to the transportation equipment and the transportation
equipment is used to provide compensable services to MA
residents.

(iii) The total amount of loans related to allowable transportation
equipment may not exceed the depreciation basis of the asset.

(iv) Allowable] Other interest [on indebtedness] shall not exceed
that amount which a prudent borrower would pay as described in
the Medicare Provider Reimbursement Manual (CMS Pub. 15-1).

[(v)] (iii) Other fliinterest [expense] is allowable if paid on loans from
the nursing facility's donor-restricted funds, the funded depreciation
account or the nursing facility's qualified pension fund.
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[(vi)] (iy) Monies borrowed for the purchase or redemption of capital
stock will be considered a loan for investment purposes. The
interest paid on these borrowed funds is a nonallowable cost. The
use of funds by the nursing facility for the redemption of capital
stock will be considered as an investment of available funds.

[(vii) Interest expense on funds borrowed for transportation
equipment purchases will not be allowed until the funds in the
nursing facility's funded depreciation account are fully expended.]

(3) Investment Income.

(i) Investment income is used to reduce allowable [administrative]
other interest [expense] unless the investment income is from one
of the following:

* * * * *

(4) [Administrative cost transportation equipment depreciation.

(i) Depreciation on transportation equipment, including equipment
for normal, standby or emergency use, is an allowable
administrative cost, if the nursing facility is the recorded holder of
legal title to the transportation equipment and the transportation
equipment is used to provide compensable services to MA
residents.

(ii) The straight-line method of depreciation shall be used.
Accelerated methods of depreciation are not acceptable. The
amount of annual depreciation shall be determined by first reducing
the cost of the asset by salvage value and dividing by the number
of years of useful life of the asset. A useful life may not be less
than the relevant useful life published by the American Hospital
Association (AHA) or the Internal Revenue Service for the
particular asset on which the depreciation is claimed.

(iii) Depreciation expense for the year of acquisition and the year of
disposal shall be computed by using either the half-year or actual
time method of accounting, provided that the number of months of
depreciation expense exceeds the number of months that the asset
was in service.
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(iv) The method and procedure, including the assigned useful lives,
for computing depreciation shall be applied from year to year on a
consistent basis from the date of the nursing facility's first filed cost
report and may not be changed.

(v) Transportation equipment shall be recorded at cost. Donated
assets shall be recorded at the current appraisal value. When an
asset is acquired by a trade-in, the cost of the new asset shall be
the sum of the book value of the old asset and any cash or
issuance of debt as consideration paid.

(vi) Gains on the sale of transportation equipment shall offset the
nursing facility's total transportation depreciation expense in the
365 days preceding the date that the asset was sold or retired from
service. Losses incurred on the sale or disposal of transportation
equipment are not allowable costs.

(5)] General administration expenses.

* • * * *

K6)] £5} Contracted management services.

* * * * *

[(7) Rental expense for plant, property and equipment. Rental expense
for plant, property and equipment is not recognized as a separate
allowable cost. It is included in the fair rental value.]

§ 1187.57. Selected capital cost policies.

[(a) Payment of capital costs will be determined on a facility-specific, prospective
basis and will be based upon the fair rental value of the nursing facility, the financial
yield rate and the nursing facility's real estate taxes or reasonable payment made in lieu
of real estate taxes.

(b) A nursing facility will be appraised at its depreciated replacement cost by
qualified personnel from an independent appraisal firm under contract with the
Department.
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(1) The depreciated replacement cost of each nursing facility as of
March 31, 1995, will be used for the January 1, 1996, rate setting. Capital
rates will be established annually.

(2) Nursing facilities will be reappraised at least every 5 years after
implementation of the case-mix payment system.

(3) Limited appraisals will be conducted when a nursing facility makes
additions or deletions to capital of more than $200,000 or 10% of the
appraised value, whichever is lower.

(4) The Department will participate in reimbursing a maximum cost per
bed regardless of the appraisal value under § 1187.112 (relating to cost
per bed limitation adjustment).

(5) The original cost of a nursing facility will not be a factor in the
determination of the appraised depreciated replacement cost.

(c) When there is a change in nursing facility ownership, the new nursing facility
owner will maintain the same appraisal value as the former owner.

(d) The Department will recognize capital costs for new or additional beds
subject to the conditions in § 1187.113 (relating to capital component payment
limitation).]

The Department will establish a prospective facility-specific capital rate annually
for each nursing facility. That rate will consist of three components: the fixed property
component, the movable property component and the real estate tax component.

(1) Fixed property component

l\) The Department will base the nursing facility's fixed property
component on the depreciated replacement cost of the nursing
facility's fixed property and the associated financial yield rate.

(ii) On an annual basis, the Department will determine the
depreciated replacement cost of each nursing facility's fixed
property as of March 31. and will use that determination in setting
the fixed property component for the rate year beginning on the
following July 1.
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(iii) The basis for the Department's determination of the
depreciated replacement cost of the nursing facility's fixed property
will be the most recent of the following appraisals, as modified bv
any limited appraisals, as of March 31:

(A) An initial appraisal;

(B) A reappraisal; or

(C) An updated appraisal.

(iv) An initial appraisal of the nursing facility's fixed property will be
conducted for any new nursing facility.

(v) A reappraisal of the nursing facility's fixed property will be
conducted at least every five years.

(vi) In situations where neither an initial appraisal nor a reappraisal
has been done within the 12-month period preceding March 31, the
depreciated replacement cost will be based upon an updated
appraisal.

(vii) A limited appraisal will be conducted if the nursing facility
notifies the Department that a limited appraisal is needed. In order
for the results of a limited appraisal to be included in the
determination of a nursing facility's fixed property component for
the next rate year, a limited appraisal must be reguested bv the
nursing facility no later than January 31 of the preceding rate year.

(viii) The depreciated replacement cost of the nursing facility's fixed
property is subject to the cost per bed limitation set forth at
§ 1187.112 (relating to cost per bed limitation adjustment) and, if
applicable, the bed moratorium limitation set forth in § 1187.113
(relating to capital component payment limitation).

(ix) The cost to purchase, construct, or renovate the fixed property
of the nursing facility will not be a factor in determining the
appraised depreciated replacement cost,

(x) When there is a change in nursing facility ownership, the new
nursing facility owner is deemed to have the same appraised
depreciated replacement cost as the former owner.
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(xi) All appraisals of fixed property will be performed by qualified
personnel from an independent appraisal firm under contract with
the Department.

(2) Movable property component

(i) When the nursing facility's most recent audited MA-11 cost
report available in the NIS database for rate setting is for a cost
report period beginning prior to January 1. 2001. the Department
will determine the movable property component of each nursing
facility's capital rate as follows:

(A) The Department will base the nursing facility's movable
property component on the depreciated replacement cost of
the nursing facility's major and minor movable property and
the associated financial yield rate.

(B) On an annual basis, the Department will determine the
depreciated replacement cost of each nursing facility's
movable property as of March 31. and will use that
determination in setting the movable property component for
the rate year beginning on the following July 1.

(C) The Department will base the determination of the
depreciated replacement cost of each nursing facility's
movable property on a movable property appraisal.

(D) When there is a change in nursing facility ownership, the
new nursing facility owner is deemed to have the same
appraised depreciated replacement cost as the former
owner.

(ii) When the nursing facility's most recent audited MA-11 cost
report available in the NIS database for rate setting is for a cost
report period beginning on or after January 1. 2001. the
Department will determine the movable property component of
each nursing facility's capital rate as follows:

(A) The Department will base the nursing facility's movable
property component on the nursing facility's audited cost of
major movable property, as set forth in that MA-11.
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(B) Each nursing facility shall report the acquisition cost of all
major movable property on the major movable property line
of its MA-11 and shall report the cost of minor movable
property and the cost of supplies as net operating costs in
accordance with § 1187.51 (relating to scope) and
instructions for the MA-11.

(3) Real estate tax cost component

A nursing facility's real estate tax component will be based solely
upon the audited cost of that nursing facility's 12-month real estate
tax cost, as set forth on the most recent audited MA-11 cost report
available in the NIS database.

§ 1187.58. Costs of related parties.

Costs applicable to services, movable property and supplies, furnished to the
nursing facility by organizations related to the nursing facility by common ownership or
control shall be included as an allowable cost of the nursing facility at the cost to the
related organization. This cost may not exceed the price of comparable services^
movable property, or supplies that could be purchased elsewhere.

§ 1187.59. Nonallowable costs.

(a) Nonallowable costs related to expenses and revenues. The Department will
not recognize as allowable costs the expenses or revenues of a nursing facility related
to:

* * * * *

(24) Depreciation [and interest on indebtedness for capital plant facilities
not included in the fair rental value payment.] on fixed or movable
property, capital interest, amortization - capital costs and rental expense
for fixed property.

• * * * *

(c) Income that reduces allowable costs.

* * * * *
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(5) Payments received pursuant to an exceptional DME grant reduce the
allowable cost of the major movable property and related services and
items in the cost centers where the costs were originally reported in the
MA-11.

* * * * *

§ 1187.60. Prudent buyer concept.

The purchase or rental by a nursing facility of [equipment,] services, movable
property and supplies, including Pharmaceuticals, [and the like,] may not exceed the
cost that a prudent buyer would pay in the open market to obtain these items, as
described in Medicare Provider Reimbursement Manual (CMS Pub. 15-1).

§1187.61. Movable property cost policies

fa) Except as otherwise specified in this section and subject to §§ 1187.58
(relating to costs of related parties) and 1187.60 (relating to the prudent buyer concept),
a nursing facility's allowable movable property shall be limited to the nursing facility's
actual acguisition cost of movable property placed in service during the cost report
period.

(b) Except in situations where an item of movable property is obtained from a
related party, the acguisition cost of that item shall be determined as follows:

(1) Acguisition cost is determined on a per-unit basis.

(2) When an item is purchased, the acguisition cost of that item is egual to
the total actual purchase price of the iterrt, regardless of whether the total
price is paid in full at the time of purchase or over a period of time, plus
the following: any reouired sales tax, shipping charges and installation
charges.

(3) When an item of movable property is leased or rented, the acguisition
cost is limited to the lower of: (a) the actual annual lease or rental
payments made by the nursing facility: or (b) the imputed purchase price
of the item, pro-rated on a straight-line basis over the useful life of the
item, as identified in the most recent Uniform Chart of Accounts and
Definitions for Hospitals published by the American Hospital Association
at the time the item is leased or rented. For purposes of this section, the
imputed purchase price of a leased or rented item is the lesser of:
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(D The suggested list price from the manufacturer of the item:

fii) The actual discounted price of the item available at the time of
lease or rental;

(iii) The purchase price for the item set forth in the lease or rental
agreement;

f iv) If the lessor is a related partyf the related party's acguisition
cost as determined in accordance with paragraph (2).

(4) When an item is acguired as the result of a gift or donation, the
acguisition cost of that item is deemed to be the appraised depreciated
replacement cost of the item provided that, on a date prior to the
submission of the MA-11 for the period in which the item is acguired, the
nursing facility obtains an appraisal of the item's depreciated replacement
cost from a licensed appraiser and submits a copy of the written report of
the appraisal to the Department with its MA-11. If the nursing facility fails
to obtain an appraisal of the item's depreciated replacement cost from a
licensed appraiser within the time period set forth above or if the nursing
facility fails to submit a copy of the written report of the appraisal to the
Department with its MA-11. the acguisition cost of the donated item or gift
is deemed to be zero ($0).

(5) When an item is acguired by a trade-in, the acguisition cost of the item
shall be the sum of the remaining book value of the item traded-in plus
any acguisition cost of the newly acguired item, computed in accordance
with paragraphs 2, 3t and 4. The remaining book value of the item shall
be determined based upon the useful life of the item, using the Uniform
Chart of Accounts and Definitions for Hospitals published by the American
Hospital Association, and depreciation computed on a straight-line basis.

(6) When an item is loaned to the nursing facility without charge, the
acguisition cost of that item is deemed to be zero ($0).

(7) When an item is covered by a standard express warranty, the cost of
that warranty is included in the acguisition cost of the item. The cost of
any extended warranty is not included in the acguisition cost of the item,

(8) When an item is acguired from a related party, the acguisition cost of
the item shall be determined pursuant to § 1187.58 (relating to costs of
related parties).
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(c) Offsets to reported cost of movable property.

(1) If a nursing facility conveys or otherwise transfers movable property
acquired during a cost report period beginning on or after January 1.
2001, to any other person as the result of a salet trade-in, gift, assignment
or other transaction, an offset will be made against the nursing facility's
allowable movable property costs in the year in which the conveyance or
transfer occurs. The amount of the offset will be the greater of the
amount paid or credited to the nursing facility for the item bv the person to
whom the item is conveyed or transferred or the remaining book value of
the item on the date the item is conveyed or transferred, as determined
based upon the useful life of the itemt using the Uniform Chart of
Accounts and Definitions for Hospitals published bv the American Hospital
Association, and depreciation computed on a straight-line basis.

(2) If a nursing facility removes from service an item acguired during a
cost report period beginning on or after January 1, 2001, before the
expiration of the useful life of the item, determined using the Uniform
Chart of Accounts and Definitions for Hospitals published bv the American
Hospital Association, an offset will be made against the nursing facility's
allowable movable property costs in the year in which the item is removed
from service. The amount of the offset will be the remaining book value of
the item, as determined based upon the Uniform Chart of Accounts and
Definitions for Hospitals published bv the American Hospital Association,
and depreciation computed on a straight-line basis.

(3) If, for movable property acguired during a cost report period beginning
on or after January 1, 2001, a nursing facility receives a refund, money or
credit under a lease or rental agreement: or money or credit as a result of
a trade-in; or money, including insurance proceeds or damages, as the
result of recovery of a loss related to that movable property, the amount
received bv the nursing facility will be offset against the nursing facility's
allowable movable property costs in the year in which the refund money or
credit is received.

(4) If a nursing facility fails to liquidate all or part of the acguisition cost of
an item reported on the MA-11 during a cost report period beginning on or
after January 1. 2001 in accordance with § 1187.52(b) (relating to
allowable cost policy) the unliguidated amount will be offset against the
nursing facilitvfs allowable movable property cost in a subseguent fiscal
period.
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(5) If a nursing facility receives a rebate on an item acquired during a cost
report period beginning on or after January 1, 2001. the rebate amount
received by the nursing facility will be offset against the nursing facility's
allowable movable property costs in the year in which the refund money or
credit is received.

(d) Losses incurred on the sale, transfer or disposal of movable property are not
allowable costs.

(e) The acquisition cost of movable property that is rented or leased is an
allowable cost only if the following requirements are met;

(1) The agreement to rent or lease the movable property must be in
writing, identify each item of movable property that is being rented or
leased, identify any other services or supplies that are being provided
under the agreement, identify the term of the agreement, the payment
intervals, and the amount of the periodic payments and total payments
due under the agreement.

(2) The agreement to rent or lease the movable property must set forth a
suggested purchase price for each item of movable property rented or
leased.
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SUBCHAPTER F. COST REPORTING AND AUDIT REQUIREMENTS

§ 1187J1. Cost reporting.

(a) A nursing facility shall report costs to the MA Program by filing an acceptable
MA-11 with the Department. Costs [as reported] in the MA-11 are:

(1) Resident care costs.

******

(xvi) [Durable medical equipment,

(xvii)] Beauty and barber services.

(xvii) Minor movable property.

(xviii) Other supplies and other resident care costs.

(2) Other resident related costs.

(i) Dietary [and food], including food, food preparation, food service,
and kitchen and dining supplies.

(ii) Laundry and linens.

* * * * *

(v) [Other resident related costs.iMinor movable property,

(vi) Other supplies and other resident related costs.

(3) Administrative costs.

* * * * *

(xiv) [Transportation equipment depreciation,

(xv) Transportation equipment interest,

(xvi) Equipment rental.

(xvii)] Federal/State Corporate/Capital Stock Tax.

[(xviii)] (xv) Officers' life insurance.
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[(xix)] (xvi) Amortization-administrative costs.

(xvii) Office supplies

(xviii) Minor movable property.

[(xx)] (xix) Other supplies and other administrative costs.

(4) Capital costs.

[(i) Depreciation, other than transportation equipment.

(ii) Interest on capital indebtedness, other than transportation
equipment.

(iii) Real estate taxes or reasonable payment made in lieu of
real estate taxes.

(iv) Rent of facility.

(v) Amortization - capital costs.]

(i) Real estate tax cost.

(ii) Major movable property.

(iii) Depreciation.

(iv) Capital interest.

(v) Rent of nursing facility.

(vi) Amortization - capital costs.

* * * * *

(c) The MA-11 shall identify costs of services, movable property [facilities] and
supplies furnished to the nursing facility by a related party and the rental of the nursing
facility from a related party.

* * * * *
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(f) The nursing facility shall maintain adequate financial records and statistical
data for proper determination of costs under the MA Program. The financial records
shall include lease agreements, rental agreements, ledgers, books, records and original
evidence of cost-purchase requisitions, purchase orders, vouchers, vendor invoices,
[requisitions for supplies] inventories, time cards, payrolls, bases for apportioning costs
and the like-which pertain to the determination of reasonable costs.

* * * * *

§ 1187.80. Failure to file an MA-11 [cost report].

(a) Failure by the nursing facility to file a timely [cost report] MA-11. other than a
final [cost report] MA-11 and annual [cost reports] MA-11s due along with a final [cost
report] MA-11, may result in termination of the nursing facility's provider agreement and
will result in adjustment of the nursing facility's per diem rate as provided in this
subsection. An [report] MA-11 is considered timely filed if the [cost report] MA-11 is
received within 120 days following the June 30 or December 31 close of each fiscal
year as designated by the nursing facility, or if an extension has been granted, within
the additional time allowed by the extension. The Department may also seek injunctive
relief to require proper filing, as the Department may deem is in the best interest of the
efficient and economic administration of the MA program.

(1) Cost report periods prior to January 1, 2001.

[(1 )]_Q) If an [cost report] MA-11 is not timely filed, the nursing facility's per
diem rate will be adjusted downward by 5% beginning the first day of the
next month and will remain [reduced at that rate] in effect until the date
that an acceptable [cost report] MA-11 is filed with the Department.

[(2)] (ii) If an [cost report] MA-11 is timely filed and is unacceptable, the
Department will return the [cost report] MA-11 to the nursing facility for
correction. If an acceptable [cost report] MA-11 is not filed by the end of
the 30th day from the date of the letter returning the unacceptable [report]
MA-11 from the Department, the nursing facility's per diem rate will be
adjusted downward by 5% beginning the first day of the next month and
will remain [reduced at that rate] in effect until the date that an acceptable
[cost report] MA-11 is filed with the Department.
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(2) Cost report periods beginning January 1, 2001, and thereafter.

(\) If an MA-11 is not timely filed, the net operating components of
the nursing facility's per diem rate will be adjusted downward bv 5%
and the movable property component of the nursing facility's capital
per diem rate will be reduced to zero ($0). This per diem rate
reduction will begin the first day of the next month and remain in
effect until the date that an acceptable MA-11 is filed with the
Department.

(ii) If an MA-11 is timely filed and is unacceptable, the Department
will return the MA-11 to the nursing facility for correction. If an
acceptable MA-11 is not filed bv the end of the 30th day from the
date of the letter returning the unacceptable MA-11 from the
Department, the net operating components of the nursing facility's
per diem rate will be adjusted downward bv 5% and the movable
property component of the nursing facility's capital per diem rate
will be reduced to zero ($0). This per diem rate reduction will begin
the first day of the next month and remain in effect until an
acceptable MA-11 is filed with the Department.

(b) [Failure by the] If a nursing facility fails to file a timely final [cost report]
MA-11 and outstanding annual [cost reports] MA-11s [will result in]:

(1) [Payment to the nursing facility for net operating costs for cost
reporting periods involved] The net operating components of the nursing
facility's per diem rate will be determined on the basis of the nursing
facility's peer group medians, prior to the percent of median adjustment in
accordance with § 1187.96 (relating to price and rate setting
computations), for the last fiscal period for which the nursing facility has
an acceptable [cost report] MA-11 on file.

(2) [No payment to the nursing facility provider for capital costs for cost
report periods involved.] The capital component of the nursing facility's per
diem rate will be set at $0.
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SUBCHAPTERG. RATE SETTING

§1187.91. Database.

The Department will set rates for the case-mix payment system based on the
following data:

(1) Net operating costs.

* * * * *

(iv) The net operating prices for year 3 of implementation and
thereafter will be established based on the following:

* * * * *

(D) For net operating prices effective on or after July 1,
2001, the Department will revise the audited costs specified
in clauses (A) through (C) by disregarding audit adjustments
disallowing or reclassifving to capital costs, the costs of
minor movable property (as defined in § 1187.2, effective on
July 1. 2001) or linens reported as net operating costs on
cost reports for fiscal periods beginning prior to January 1.
2001. The Department will not adjust the audited statistics
when revising the nursing facility audited Resident Care.
Other Resident Care and Administrative allowable costs to
disregard the adjustments relating to minor movable
property and linen costs. After revising the audited costs to
disregard these adjustments, the Department will recalculate
the maximum allowable administrative cost, and will disallow
administrative costs in excess of the 12% limitation as
specified in §1187.56(1)0).

* * * * *

(2) Capital costs.

(i) [The fair rental value will be established based on the most
recent nursing facility appraisal report.] Fixed property component.
The fixed property component of a nursing facility's capital rate will
be based upon the fair rental value of the nursing facility's fixed
property.
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[(ii) Real estate taxes or reasonable payment made in lieu of real
estate taxes shall be paid on the basis of actual costs as audited
on the most recent audited cost report in the NIS database used for
price setting.]

(ii) Movable property component.

(A) When the nursing facility's most recent audited MA-11
cost report available in the NIS database for rate setting is
for a cost report period beginning prior to January 1. 2001,
the movable property component of a nursing facility's
capital rate will be based upon the fair rental value of the
nursing facility's major and minor movable property.

(B) When the nursing facility's most recent audited MA-11
cost report available in the NIS database for rate setting is
for a cost report period beginning on or after January 1,
2001, the movable property component of a nursing facility's
capital rate will be based upon the audited costs of the
nursing facility's major movable property as set forth in the
nursing facility's most recent audited MA-11 cost report
available in the NIS database.

(iii) Real estate tax cost component. The real estate tax
component of a nursing facility's capital rate will be based upon the
nursing facility's actual audited real estate tax costs as set forth in
the nursing facility's most recent audited MA-11 cost report
available in the NIS database.

* * * * *

§ 1187.96. Price and rate setting computations.

* * * * *

(d) Using the [appraisal] N|S database in accordance with this subsection and
§ 1187.91 (relating to database), the Department will set ajrate[s] for the capital cost
category for each nursing facility fas follows:1by adding the nursing facility's fixed
property component, movable property component and real estate tax component and
dividing the sum of the three components by the nursing facility's total actual resident
days, adjusted to 90% occupancy, if applicable.
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[(1) For each nursing facility, the appraised depreciated replacement
value of the nursing facility, adjusted for the per bed limitation in
accordance with § 1187.112 (relating to cost per bed limitation
adjustment) and the bed moratorium addressed in § 1187.113 (relating to
capital component payment limitation), will be added to the appraised
depreciated replacement value of the movable equipment, adjusted for
the bed moratorium, to derive the total appraised value.

(2) The total appraised value will be multiplied by the financial yield rate to
determine the fair rental value for each nursing facility.

(3) The cost of real estate taxes or reasonable payment made in lieu of
real estate taxes will be added to the fair rental value for each nursing
facility to derive the capital cost.

(4) For each nursing facility, the nursing facility capital cost, as adjusted,
will be divided by the total actual resident days, adjusted to 90%
occupancy, if applicable, to derive the capital rate for the nursing facility.]

(1) The Department will determine the fixed property component of each
nursing facility's capital rate as follows:

(i) The Department will adjust the appraised depreciated
replacement cost of the nursing facility's fixed property to account
for the per bed limitation set forth at § 1187.112 (relating to cost
per bed limitation adjustment) and the bed moratorium addressed
in § 1187.113 (relating to capital component payment limitation).

(ii) The Department will multiply the adjusted depreciated
replacement costs of the fixed property by the financial yield rate to
determine the fair rental value for the nursing facility's fixed
property.

(iii) The nursing facility's fixed property component will egual the fair
rental value of its fixed property.

(2) The Department will determine the movable property component of
each nursing facility's capital rate as follows:

(i) When the nursing facility's most recent audited MA-11 cost
report available in the NIS database for rate setting is for a cost
report period beginning prior to January 1, 2001:
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(A) The Department will multiply the depreciated
replacement costs of the movable property by the financial
yield rate to determine the fair rental value for the nursing
facility's movable property.

(B) The nursing facility's movable property component will
egual the fair rental value of its movable property.

(ii) When the nursing facility's most recent audited MA-11 cost
report available in the NIS database for rate setting is for a cost
report period beginning on or after January 1. 2001. the amount of
the movable property component will be based upon the audited
actual costs of major movable property as set forth in the most
recent audited MA-11 cost report available in the NIS database.
This amount is referred to as the nursing facility's most recent
movable property cost.

(3) The Department will determine the real estate tax cost component of
each nursing facility's capital rate based on the audited actual real estate
tax cost as set forth in the most recent audited MA-11 cost report
available in the NIS database.

(e) The nursing facility per diem rate will be computed by adding the resident
care rate, the other resident related rate, the administrative rate and the capital rate for
the nursing facility.

§ 1187.97 Rates for new nursing facilities, nursing facilities with a change of
ownership, reorganized nursing facilities, and former prospective
payment nursing facilities.

(1) New nursing facilities.

* * * * *

* * * * *

(ii) [The capital portion of the per diem rate will be calculated based
on the appraisal of the nursing facility and the cost of real estate
taxes or reasonable payment made in lieu of real estate taxes
under § 1187.96(d)(3).] For nursing facilities enrolled in the MA
Program prior to January 1. 2001. the three components of the
capital portion of the case-mix rate are determined as follows:
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(A) The fixed property component will be determined in
accordance with § 1187.96 (d)(1) (relating to price and rate
setting computations).

(B)) The movable property component will be determined in
accordance with § 1187.96 (d)(2) (relating to price and rate
setting computations).

(C) The real estate tax cost component will be determined
based on the audited actual real estate tax cost.

(iii) [Newly constructed nursing facilities are exempt from the
adjustment to 90% occupancy until the nursing facility has
participated in the MA Program for one full annual price setting
period as described in § 1187.95 (relating to general principles for
rate and price setting).] For nursing facilities enrolled in the MA
Program on or after January 1, 2001, the three components of the
capital portion of the case-mix rate are determined as follows:

(A) The fixed property component will be determined in
accordance with § 1187.96 (d)(1) (relating to price and rate
setting computations).

(B) The movable property component will be determined as
follows:

(I) The nursing facility's acguisition cost, as
determined in accordance with § 1187.6Kb) (relating
to movable property cost policies), for any new items
of movable property acguired on or before the date of
enrollment in the MA program, will be added to the
nursing facility's remaining book value for any used
movable property as of the date of enrollment in the
MA program to arrive at the nursing facility's movable
property cost. If the nursing facility does not have a
depreciation schedule for its used movable property,
the allowable cost for those items will be the
depreciated replacement cost as determined by
Qualified personnel of the Department's independent
appraisal contractor.
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(II) The nursing facility's movable property cost will
then be amortized equally over the first three rate
years that the nursing facility is enrolled in the MA
program in order to determine the nursing facility's
movable property component of the capital rate.

(HI) After the first three rate years the nursing facility's
movable property component will be based on the
most recent audited MA-11 cost report available in
the NIS database. If no MA-11 is available in the NIS
database, the nursing facility will not receive the
movable property component of the capital rate.

(C) Real estate tax component.

(I) For the first three rate years, the new nursing
facility real estate tax component will be the nursing
facility's annual real estate tax cost as of the date of
enrollment in the MA program.

(II) After the first three rate years, the real estate tax
component will be based on the audited MA-11 cost
report available in the NIS database. If no audited
MA-11 cost report is available in the NIS database,
the nursing facility will not receive the real estate tax
component of the capital rate.

(iv) Newly constructed nursing facilities are exempt from the
adjustment to 90% occupancy until the nursing facility has
participated in the MA Program for one full annual price setting
period as described in § 1187.95 (relating to general principles for
rate and price setting).

(2) Nursing facilities with a change of ownership and reorganized nursing
facilities.

(ii) Resident assessment data will be transferred from the old
nursing facility provider number to the new nursing facility provider
number. The old nursing facility's MA CMI will be transferred to the
new nursing facility provider.
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(iii) Movable property cost policies.

(A) The acquisition costs of items acquired by the old
nursing facility provider on or before the date of sale are
costs of the old nursing facility provider and not the new
nursing facility provider.

(B) Regardless of the provisions of any contract of sale, the
amount paid by the new nursing facility provider to acquire
or obtain any rights to items in the possession of the old
nursing facility provider is not an allowable cost.

(C) If the new nursing facility provider purchases an item
from the old nursing facility provider, the cost of that item is
not an allowable cost for cost reporting or rate setting
purposes.

(D) If the new nursing facility provider rents or leases an item
from the old nursing facility provider, the cost of renting or
leasing that item is not an allowable cost for cost reporting or
rate setting purposes.

* * * * *

§ 1187.112. Cost per bed limitation adjustment.

(a) For year one of implementation the following cost per bed limitation
adjustment will be made:

(1) The allowable capital costs will be limited to a maximum participation
allowance cost per bed of $22,000. The cost per bed will be based on the
capitalized cost of fixed property. The cost of movable [equipment]
property will not be included in the $22,000 per bed limit.

(2) When the appraisal value exceeds the cost per bed limitation,
adjustment for the $22,000 per bed limitation will be made. The full
appraisal value will not be recognized.

(b) For year two of implementation and year three of implementation and
thereafter the following cost per bed limitation adjustment will be made:
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(1) The allowable capital costs will be limited to a maximum participation
allowance cost per bed of $26,000. The cost per bed will be based on the
capitalized cost of fixed property. The cost of movable [equipment]
property will not be included in the $26,000 per bed limit.

* • * * *

§ 1187.113. Capital component payment limitation.

(a) Conditions. The capital component payment for fixed property is subject to
the following conditions:

* * * * *
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SUBCHAPTER K. EXCEPTIONAL PAYMENT FOR NURSING
FACILITY SERVICES

§1187,150. Definitions,

The following words and terms, when used in this subchapter, have the following
meanings, unless the context clearly indicates otherwise:

Exceptional DME grant (grant) - Authorization permitting exceptional
payments under specified terms to a nursing facility, in addition to the nursing facility's
case-mix per diem rate, for nursing facility services that are provided to a specified
resident and that involve the use of certain exceptional DME. The amount of the
additional payment authorized by a grant is based upon the necessary; reasonable and
prudent cost of the exceptional DME and the related services and items specified in the
grant.

Resident - An MA eligible resident of a nursing facility enrolled in the MA
Program who, in a reguest for an exceptional DME grant is identified as needing
exceptional DME.

33



§ 1187,151 • Additional reimbursement of nursing facility services related to
exceptional DME.

(a) The necessary, reasonable and prudent costs incurred by a nursing facility
related to the purchase or rental and the use of DME in providing nursing facility
services to residents are allowable costs and included in the calculation of the case-mix
per diem rates subject to §§ 1187,1-1187,141 (relating to nursing facility services). Any
costs incurred in excess of the costs identified in a grant are not allowable costs under
55 Pa. Code Chapter 1187.

(b) When a nursing facility provides nursing facility services involving exceptional
DME to an MA eligible resident, the nursing facility may, in addition to the submission of
invoices for payment based upon the nursing facility's case-mix per diem ratef seek
authorization for additional payment by reguesting a grant from the Department in
accordance with § 1187.152(a) (relating to exceptional DME grants - process).

(c) The Department will issue a grant to a nursing facility if the Department
determines that all of the following conditions are met:

(1) The nursing facility's reguest for the grant complies with all applicable
Department instructions;

(2) The specified DME is medically necessary as defined in § 1101.21
(relating to definitions);

(3) The DME specified in the nursing facility's reguest is exceptional DME
as defined in § 1187.2 (relating to definitions);

(4) The nursing facility's physical plant, eguipment. staff, program and
policies are sufficient to insure the safe, appropriate and effective use of
the exceptional DME;

(5) The nursing facility certifies to the Department in writing, on a form
designated by the Department, that it has read and understands the terms
of the grant.
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S 1187,152. Exceptional DME grants - process.

(a) Requests for exceptional DME grants

(PA nursing facility must request a grant in writing on forms designated by
the Department and completed in accordance with all applicable
Department instructions. The request must be accompanied by all
necessary supporting documentation specified in the Department's
instructions and submitted to the Department no later than 30 days from
the date on which the nursing facility purchases or rents the DME for which
the nursing facility is requesting the grant.

(2) The nursing facility must provide copies of the nursing facility's reguest
to the resident and the resident's authorized representative, if any, when
the nursing facility submits the request to the Department.

(b) Notification by the Department. The Department will send written notice of the
Department's decision to approve or deny a nursing facility's request for a grant to the
nursing facility, the resident, and the resident's authorized representative, if any.

§ 1187,153. Exceptional DME grants - general conditions and limitations.

(a) Scope and effect of an exceptional DME grant

(PA grant authorizes exceptional payments to a nursing facility in addition
to the nursing facility's case-mix per diem payment rate for nursing facility
services provided to the resident. The amount of the exceptional
payments authorized by the grant is deemed to be the necessary,
reasonable and prudent cost of the exceptional DME and the related
services and items identified in the nursing facility's grant.

(2) A grant does not authorize exceptional payments for nursing facility
services that are provided to MA residents other than the resident, nor
does it limit costs that are, or must be, incurred by a nursing facility to
provide services to any of the nursing facility's residents (including the
resident) in accordance with applicable law and regulations.

(b) Applicability of laws. All nursing facility services provided by a nursing facility
receiving a grant, including services paid by the grant, remain subject to applicable
federal and state laws and regulations, including the laws and regulations governing the
MA Program.
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(c) Reporting of exceptional DME costs and grant payments.

(1) The nursing facility shall report on the MA-11. the costs related to the
acquisition of exceptional DME and related services and items paid by a
grant. In identifying the nursing facility's allowable costs, the nursing
facility shall adjust those reported costs to the necessary, reasonable and
prudent cost amounts identified in the nursing facility's grant.

(2) The nursing facility shall offset all payments made by the Department
pursuant to a grant against the allowable cost of the exceptional DME and
related services and items paid by the grant.

(3) The nursing facility shall identify and report in the MA-11, the costs
related to the acguisition of exceptional DME and related services and
itemst the adjustment to the amount identified in the grant, and the offset
of the payment made by the Department pursuant to the grant using the
accrual basis of accounting.

(d) Payment in full. A grant does not waive the preclusion on supplementation
established by law. Payment made by the Department pursuant to a grant is payment in
full for nursing facility services involving the exceptional DME and any related services
and items. The entire payment for all MA nursing facility services provided to the
resident, including the exceptional DME and any related services and items is:

(1) The nursing facility's case-mix per diem rate; plus,

(2) The exceptional payments authorized by the grant.

(e) Utilization review. Nursing facility services paid by a grant are subject to
utilization review by the Department, including assessments of the resident's continuing
need for the exceptional DME.

(f) Dispute resolution. Any dispute relating to a grant, including disputes relating
to any payments which the nursing facility believes are authorized by the grant and
disputes arising from the termination, suspension, or recovery actions taken pursuant to
§ 1187.156 (relating to termination or suspension of exceptional DME grants and
recovery of exceptional payments), shall be brought initially and exclusively for
adjudication to the Department's Bureau of Hearings and Appeals.
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(g) Records. In addition to the nursing facility's existing obligations to maintain
and provide documents and records, a nursing facility receiving a grant shall maintain
and, upon reguest, provide to the Department such additional documents and records as
may be necessary for the Department to determine the nursing facility's compliance with
this subchapter and the terms of the nursing facility's grant, including such documents
and records as may be necessary for the Department to determine the maximum
allowable cost of the exceptional DME as specified in § 1187.154(b) (relating to
exceptional DME grants - payment conditions and limitations)

(h) Term of the grant A grant is effective on the date specified in the nursing
facility's grant and ends on the date the grant is terminated pursuant to § 1187.156
(relating to termination or suspension of exceptional DME grants and recovery of
exceptional payments).

(i) Acquisition, maintenance, use and disposal of exceptional DME.

(1) A nursing facility must obtain exceptional DME and related services
and items paid by a grant at the lowest practicable cost and must
purchase by means of competitive bidding whenever required by law.

(2) Unless otherwise approved in writing by the Department a nursing
facility may use exceptional DME paid by a grant only as specified by the
nursing facility's grant

(3) Except as specified otherwise in paragraph (5), a nursing facility has
title to any exceptional DME and related items purchased by the nursing
facility under the grant.

(4) If an item of exceptional DME purchased under a grant is no longer
necessary to provide care and services to the resident and subject to
paragraph (2), the nursing facility shall make the item available for the
use, as necessary, in the care and treatment of other MA residents of the
nursing facility unless directed by the Department to transfer the
exceptional DME in accordance with paragraph (5).

(5) Upon termination of a grant, the Department may direct that the
nursing facility transfer the exceptional DME and related items to another
provider designated by the Department or to the resident. Title to the
transferred exceptional DME and related items shall then vest in the
designated provider or the resident. If a transfer is reguired pursuant to
this paragraph, § 1187.61 (c)(1) (relating to movable property cost policies)
does not apply.
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(6) A nursing facility shall, in accordance with sound business practice,
maintain and administer a program for the maintenance, repair,
protection, preservation and insurance of exceptional DME paid by a
grant

(7) In the event that a nursing facility is indemnified, reimbursed or
otherwise compensated for any loss, destruction or damage to
exceptional DME paid by a grant, the nursing facility shall, at the
Department's direction, use the proceeds to replace, repair or renovate
the property involved.

S 1187.154. Exceptional DME grants - payment conditions and limitations.

(a) Authorization of exceptional payments. Exceptional payments authorized by
an exceptional DME grant will be paid as follows:

(1) Periodic payments. Unless the grant authorizes a lump sum payment
pursuant to paragraph (2), the grant will authorize exceptional payments
to the nursing facility on a specified periodic basis. Authorization for
periodic payments will continue during the term of the nursing facility's
grant except during a period of suspension as specified in § 1187.156
(relating to termination or suspension of exceptional DME grants and
recovery of exceptional payments).

(2) Lump sum payment The grant may authorize a lump sum exceptional
payment to the nursing facility if the Department determines that a lump
sum payment is in the best interest of the MA Program. The amount of
this payment will be based upon and limited by the necessary, reasonable
and prudent costs incurred by the nursing facility to purchase exceptional
DME and related items.

(b) Maximum allowable payment. The maximum allowable exceptional payment
authorized by an exceptional DME grant is limited to the lowest of the following:

(1) The lower of the nursing facility's costs to acguire the exceptional DME
and related services and items; or, in the event the nursing facility is
acguiring the exceptional DME or related services and items from a
related party as defined in 55 Pa. Code § 1187.2 (relating to definitions),
the related party's cost to furnish the exceptional DME and related
services and items to the nursing facility;
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(2) The applicable MA outpatient fee schedule amount, if any: or

(3) Eighty percent (80%) of the amount if any, that would be approved by
Medicare if the DME or service or item were a Medicare Part B covered
service or item.

(c) Additional conditions and limitations. Exceptional payments made by the
Department to a nursing facility pursuant to a grant are subject to:

(1) The conditions and limitations set forth in 55 Pa. Code Chapter 1101,
including 55 Pa. Code §§ 1101.64 (relating to third-party medical
resources) and § 1101.68 (relating to invoicing for services); and,

(2) The terms of the nursing facility's grant.

§ 1187.155. Exceptional DME notification and reporting requirements,

(a) Status reports. A nursing facility receiving a grant shall submit periodic status
reports to the Department as specified in the nursing facility's grant.

(b) Notices. A nursing facility receiving a grant shall notify the Department in
writing within five days of any of the following occurrences:

(1) The resident dies.

(2) The resident ceases to be MA eligible.

(3) The resident is transferred or discharged from the nursing facility,
whether or not there is intent to return.

(4) The nursing facility determines, or is advised by the resident's
attending physician, that the exceptional DME is no longer medically
necessary.

(5) The resident notifies the nursing facility in writing that he or she
exercises his or her right to refuse use of the exceptional DME.

(6) The nursing facility ceases to use the exceptional DME or make that
DME available to the resident in the course of providing nursing facility
services to the resident.
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§1187.156. Termination or suspension of exceptional DME grants and recovery
of exceptional payments.

(a) Termination or suspension of an exceptional DME grant.

(1) Automatic termination. Any of the following conditions shall cause
termination of a nursing facility's grant without further notice or action by the
Department;

(0 The resident dies.

(ii) The resident ceases to be MA eligible.

(iii) The resident is transferred or discharged from the nursing
facility with no intent to return.

(iv) The residents attending physician notifies the nursing facility
that the exceptional DME is no longer medically necessary.

(v) The resident notifies the Department or the nursing facility in
writing that he or she exercises his or her right to refuse use of the
exceptional DME.

(vi) The nursing facility is no longer enrolled in the MA Program.

(2) Termination upon notice. The Department may terminate a grant upon
written notice to the nursing facility if any one or more of the conditions in
subparagraphs (i) through (vi) occur. The Department will simultaneously
provide a copy of the written notice to the resident and the resident's
authorized representative, if any.

(i) The Department determines that the exceptional DME is no
longer medically necessary.

(ii) The resident is temporarily discharged or transferred to a
hospital or other health care provider.

(iii) There is a change in state or federal law or regulations
governing payments to MA providers of nursing facility services.

(iv) Exceptional DME payments are no longer authorized under the
Commonwealth's approved Medicaid State Plan.

(v) The nursing facility has violated the terms of the grant,

(vi) The nursing facility changes ownership.
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(3) Suspension of grant payments. The Department may suspend
payments under a grant upon written notice to the nursing facility if one or
more of the conditions in subparagraphs (i) and (ii) occur. The
Department will simultaneously provide a copy of the written notice to the
resident and the resident's authorized representative, if any.

(i) The resident is temporarily discharged or transferred to a
hospital or other health care provider.

(ii) The resident is absent from the nursing facility because of
therapeutic leave.

(4) Termination or suspension date. A termination under paragraph (1) is
effective as of the date on which the condition giving rise to the automatic
termination first arises. A termination under paragraph (2) is effective on
the date specified in the Department's written notice to the nursing facility.
A suspension under paragraph (3) is effective on the date and for the
period specified in the Department's written notice to the nursing facility.

(5) Effect of termination.

(i) Termination of an exceptional DME grant whether automatic or
by written notice, terminates the nursing facility's authorization to
obtain exceptional payments for nursing facility services provided to
the resident after the termination date.

fii) Termination of the grant ends the nursing facility's grant and the
nursing facility's duty and obligation to comply with the terms of the
grant or the reguirements of this subchapter. except as may be
otherwise specified in the grant or in this subchapter.

(iii) Termination of a grant does not relieve the nursing facility of
any of the nursing facility's duties and obligations relating to
services provided to the resident or any other resident of the
nursing facility.

(6) Effect of suspension.

(0 Suspension of payments under a grant terminates the nursing
facility's authorization to obtain exceptional payments for nursing
facility services provided to the resident for the period specified in
the notice of suspension.
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Hi) Suspension of payments under a grant does not terminate the
nursing facility's grant or the nursing facility's duty and obligation to
comply with the terms of the grant or the reguirements of this
subchapter.

(iii) Suspension of payments under a grant does not relieve the
nursing facility of any of the nursing facility's duties and obligations
relating to services provided to the resident or any other resident of
the nursing facility.

(b) Recovery of exceptional DME grant payments.

(1) If a grant is terminated or if payments under a grant are suspended,
the Department will recover any exceptional payments made to the
nursing facility for services provided after the termination date or during
the period of suspension.

(2) If the nursing facility violates the provisions of this subchapter or the
terms of its grant, the Department may recover exceptional payments
made to the nursing facility in addition to or instead of terminating the
nursing facility's grant.

(c) Rights and remedies. The rights and remedies available to the Department
under this section are in addition to any rights, remedies and sanctions otherwise
available to the Department under law and regulation.

S 1187.157. Appeals.

(a) Appeals. An appeal may be filed by the resident or the resident's authorized
representative, by the nursing facility, or by both, from the Department's decision to
deny, terminate or suspend a grant, subject to the following:

(1) If the Department denies a grant because the DME is not exceptional
DME, an appeal of the denial may be filed solely on the basis that the
DME is exceptional DME as defined in § 1187.2 (relating to definitions).

(2) If the Department automatically terminates a grant pursuant to
§ 1187.158(a)(1) (relating to termination or suspension of exceptional
DME grants and recovery of exceptional payments), an appeal of the
termination may be filed solely on the basis that none of the conditions
specified in § 1187.156(a)(1 )(i) - (vi) (relating to termination or suspension
of exceptional DME grants and recovery of exceptional payments) has
occurred.
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(3) If a resident appeals the denial, termination or suspension of a grant,
55 Pa. Code Chapter 275 (relating to appeal and fair hearing and
administrative disgualification hearings) applies.

(4) If a nursing facility appeals the denial, termination or suspension of a
grant § 1187,14Kb). (d) and (e) (relating to nursing facility's right to
appeal and to a hearing) apply.

(5) An appeal from the Department's decision denying a reguest for a
grant must be received in the Department's Bureau of Hearings and
Appeals within 30 days of the date of the Department's written notice.

(8) If the resident or the nursing facility timely appeals the Department's
decision to deny, suspend or terminate a grant, the Department's decision
is not final until the Department issues a final adjudication on the appeal.

(b) Effect of decisions:

(1) Effect on subsequent grant requests. The denial or termination of a
grant, does not prohibit a nursing facility from submitting a new request for
an exceptional DME grant for the same resident, if the nursing facility
determines that there has been a change in the resident's condition since
the denial or termination.

(2) Effect on services:

(i) If the Department determines that DME specified in the nursing
facility's reguest is medically necessary but denies the reguest
because the DME is not exceptional DME. the nursing facility must,
as a part of the nursing facility services that it provides to the
resident, provide the DME to the resident, unless the resident
refuses the DME. regardless of whether the nursing facility or
resident appeals the Department's decision. If the resident refuses
the DME. the nursing facility must notify the Department in
accordance with § 1187.22(17) (relating to ongoing responsibilities
of nursing facilities).

(ii) If the Department determines that the DME specified in the
nursing facility's reguest is exceptional DME but denies the reguest
because the DME is not medically necessary, the nursing facility
may provide the DME and charge the resident in accordance with
and subject to applicable federal and state reguirements. including
42 CFR § 483.10(c)(8) and 55 Pa. Code § 1101.63(a) (relating to
payment in full), if, after receiving actual notice of the Department's
denial, the resident requests that the nursing facility provide the
DME. If the resident or nursing facility appeals the Department's
determination to deny the exceptional DME grant and the appeal is
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sustained, the nursing facility must refund any payment made by
the resident no later than 60 days from the date of the
Department's final adjudication sustaining the appeal.

(iii) If the Department terminates a grant or suspends payment
under a grant pursuant to § 1187.156(a)(2) and (3) (relating to
termination or suspension of exceptional DME grants and recovery
of exceptional payments), and the resident or the resident's
authorized representative appeals the termination or suspension
within ten (10) calendar days of the date on which the
Department's notice was mailed, the Department will continue to
make payments under the grant pending the outcome of the
hearing on the resident's appeal. It after the hearing, the
Department denies the resident's appeal, the Department will
recover any payments made under the grant on or after the
termination date or during the period of suspension specified in the
Department's notice.

(iv) If the Department terminates a grant or suspends payment
under a grant pursuant to § 1187.156(a)(2) and (3) (relating to
termination or suspension of exceptional DME grants and recovery
of exceptional payments), and the resident or the resident's
authorized representative does not appeal the termination or
suspension, or appeals more than ten (10) calendar days from the
date on which the Department's notice was mailed, the Department
will cease payments under the grant on the termination date or
during the period of suspension specified in the Department's
notice.
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Joyce, Mary

From: McElrath, Brenda
Sent: Wednesday, August 29, 2001 9:40 AM
To: Joyce, Mary
Subject: C. ROSS

PLEASE CALL COLLEEN ROSS AT 724-346-4617. IF SHE IS NOT IN PLEASE LEAVE MESSAGE
AND CALL-BACK NUMBER.
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