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(2) 1.D. Number (Governor’s Office Use)
No. 106-6

IRRC Number: 2& )] ('9

(3) Short Title

Envirommental Hearing Board Rules of Practice and Procedure

(4) PA Code Cite (5) Agency Contacts & Telephone Numbers

25 Pa. Code § 1021.1 et seqg. Primary Contact: Mary Arme Wesdock (412) 565-5245
Secondary Contact:

(6) Type of Rulemaking (Ghock ong) (7) 15 & 120-Day Emergency Certification Aachod?

(1 Proposed Rulemaking CINe X

[] Final Order Adopting Regulation X [] Yes: By the Attorncy General

(] Final Order, Proposed Rulemaking Omitted [ Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.
The rules have been reorganized and renumbered to make them more user-friendly.

A new rule has been added at § 1021.23 on withdrawal of appearance. The proposed rule states that an
attorney’s appearance for a party may not be withdrawn without leave of the Board unless another attorney

:asmtaedmappemwfor&emmdﬂwchmzeofmmeysdounotddaymymnofﬂn
itigation.

Several rules have been amended as follows:
The following definitions have been added to § 1021.2: electronic filing, filing attorney, legal document,

registered attomey and registration statement. These were necessitated by the new rules on electronic
filing.

The following ruies have been amended to authorize electronic filing and service: filing (existing §
1021.30, proposed § 1021.31), service by a party (existing § 1021.32, proposed § 1021.33), date of service
(existing § 1021.33, proposed § 1021.34) and docket (existing § 1021.41, proposed § 1021.38).

REV. 3/6/2002
Page 1 of 9



V4/02/2002 16:36 FAX 7177834738 ENVIRONMENTAL HEARING BD doo4/011

Regulatory Analysis Form

The rule on number of copies (existing § 1021.35, proposed § 1021.36) has been amended to clarify that
parties must file an original and two copies of memoranda of law, responses and replies.

The rules on motions (general) (existing § 1021.70, proposed § 1021.91) and procedural motions (existing
§ 1021.71, proposed § 1021.92) have been mendedtoreqtﬁreﬂmtpmﬁesMaproposedotdatoﬂﬁr
motions and responses.

The rule on discovery (existing § 1021.111, proposed § 1021.102) has becn smended to state that it

supersedes, rather than supplements, 1 Pa. Code §§ 35.145 — 35.152 of the General Rules of Administrative
Practice and Procedure.

The rules on reconsideration of interlocutory orders (existing § 1021.123, proposed § 1021.151) and
reconsideration of final orders (existing § 1021.124, proposed § 1021.152) have been amended to state that
a party may fil¢ a memorandum in support of his or her petition for reconsideration.

The rule on composition of certified record on appeal to the Commonwealth Court (existing § 1021.171,
proposed § 1021.201) has been amended to correct a typographical error. The rule contained an incorrect
citation to PAR.C.P. 1951, when, in fact, it should read “Pa.R.A.P. 1951,

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

The EHB is authorized by Section 5 (¢) of the Environmental Hearing Board Act, 35 P.S. § 7515(c), to
promulgate rules and regulations relating to practice and procedure.

(10) Is the regulation mandated by any federal or state Iaw of court order, or federal rogulation? Ifyes,
cite the specific law, case or regulation, and any deadlines for action.

No.

(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses? :

Reorganization and renumbering of the rules - The rules have been reorganized into a more orderly
format, thereby making them more user-friendly.

REV. 3/612002
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Electronic filing and service (proposed amendments to §§ 1021.2, 1021.31, 1021.33, 1021.34, 1021.38,
as renumbered) — These amendments will be beneficial to the practicing bar by providing an elective
means of filing and service of documents by electronic transmission.

Withdrawal of appearance (proposed § 1021.23) — The EHB currently has no rule on when or how an
attomey may withdraw his or her appearance of bebalf of a party. The rule is patterned in part on
. Pa.R.C.P. 1012(b).

Number of copies (proposed amendment to § 1021.36, as renumbered) — The current rule requires -
multiple copies of motions but is silent as to supporting memoranda of law, responses and replies. The
proposed amendment clarifies the number of copies of each type of document that a party must file.

Motions (General) and Procedural Motions (proposed amendments to §§ 1021.91 and 1021.92, as
renumbered) — Requiring motions and responses to contain a proposed order conforms to civil practice.

Discovery (proposed amendment to § 1021.102, as rcoumbered) ~ This involved a technical change to

state that the EHB's rules on discovery supersede rather than supplement the rules on depositions in the
General Rules of Administrative Practice and Procedure.

Reconsideration of interlocutory and final orders (proposed amendments to §§ 1021.151 and 1021.152,
as renumbered) — Because petitions for reconsideration must be filed within 10 days of the order for
which reconsideration is being sought, the EHB has customarily accepted the filing of petitions for
reconsideration without a supporting memoranda of law. The proposed amendments clarify that a party

may file a memorandum of law in support of a petition for reconsideration but do not require the filing
of a supporting memorandum.

- Composition of certified record on appeal to the Commonwealth Court (proposed amendment to §
1021.201, as renumbered) — The proposed amendment simply corrects a typographical error.

(12) State the public health, safety, environmental or general welfare risks associated with
nonregulation.

None.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible and
approximate the number of people who will benefit.)

The proposed reorganization of the rules will benefit all litigants appearing before the EHB, as well as
members of ths public who wish to refer to the EHB Rules of Practice and Procedure. The reorganized
rules will be ted in a more orderly and user-friendly format. The proposed rules permitting
electronic filing will add to the convenience of the parties in effecting filing and service of legal
documents.

REV, 3/62002
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existing EHB rules or practice and by making the rules and practice before the EHB similar to practice
before the courts of common pleas and the federal district courts.

The Department of Environmental Protection (DEP) will be similarly affected by the proposed
regulations since, with few exceptions, the DEP is the appellee in all appeals filed with the EHB.

(14) Dcscn'bewb.owxllbeadverselyaﬁ'octedbytheregulanon. (Qumhfytheadvusccﬂ'octsas
completely as possible and approximate the number of people who will be adversely affected.)

None.

(15) List the persons, groups or entities that will be required to comply with the regulation-
(Approximate the number of people who will be required to comply.)

Anyone who is a litigent before the EHB will be affected by the final regulations. This includes DEP
and other successor DER agencics, as well as anyone who appeals a DEP action to the EHB. Because
DEP regulates a wide variety of activities conducted by individuals and businesses as well as state and
local governments, they are all potential litigants before the EHB.

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

The final regulations were based on the recommendations of the EHB Rules Committee, a nine
member advisory committee established by Section 5(a) of the EHB Act. The Committee is comprised
of environmental law practitioners from both the public and private sectors, appointed by the Governor,
the Secretary of DEP, the majority and minority leadership of the House and Senate, and DEP’s Citizens
Advisory Council.

The Rules Committee’s meetings are sunshined according to law.

(17) Provide a spedﬁc estimate of the costs and/or savings to the regulated community assoaatad with
compliance, including any legal, accounting or consulting procedures which may be required.

On the whole, the final regulations would have little cost impact on either the public or private sector.

REV. 3/6/2002
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They may, in fact, have a favorable economic impact by climinating potential litigation over existing
uncertainties in EHB procedures, authority and requirements and by aiding in trial preparation and
presentation. The proposed amendments relating to electronic filing will serve as a convenience to the
parties and may resuit in an overall reduction of paperwork, thereby resulting in a potential cost savings.

No accounting or consultant procedures will be required by the regulations.

“ (l 8) Prowde 2 speczﬁc estunatc of the costs and/or savmgs to Tocal pvanments associated ‘mth
compliance, including any legal, accounting or consulting procedures which may be required.

On the whole, the final regulations would have little impact on cither the public or private sector.
Some cost savings may be achieved by eliminating potential litigation over existing uncertainties in EHB
procedures, authority and requirements and by aiding in trial preparation and presentation. In addition,
the proposed amendments relating to electronic ﬁhngmayresultinmovmll reduction of paperwork,
thereby resulting in a potential cost savmgs

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which may
be required.

On the whole, the final regulations would have little cost impact on either the public or private sector.
Some cost savings may be achieved by climinating potential litigation over uncertaintics in
procedures, authority and requirements and by aiding in trial preparation and presentation. In addition,
the proposed amendments relating to clectronic filing may result in an overall reduction of paperwork,
thereby resulting in & potential cost savings.

REV, 3/6/2002
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(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years.
CurrentFY | FY+1 FY +2 FY 43 FY +4 FY +5
Year Yoar | Year Year Year Year
SAVINGS: S S S s S $

Regulated Community
Local Government
State Government
Total Savings

COSTS:

Regulated Community
Local Government
State Government

Total Costs
REVENUE LOSSES:

Regulated Community
Local Government
State Government

Total Revenue Losses

(202) Explain how the cost estimates listed above were derived.

N/A -~ See above.

" REV. ¥62002
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"(206) Provide the past three yoar cxpendlture history for pm&.ms affocted by The regulation.

Program FY-3: FY 2 ' FY -1 Cuarrent FY
EHB 1,313,000 1,436,000 1,648,000 1,816,000

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

On the whole, the final regulations would have little cost impact on either the public or private sector.
" Some cost savings may be achieved by eliminating potential litigation over uncertainties in EHB
procedures, authority and requirements and by aiding in trial preparation and presentation. In addition,
the proposed amendments relating to electronic filing may result in an overall reduction of paperwork,
thereby resulting in a poteatial cost savings.

(22) Describe the nonregulatory alternatives considered and the costs associated with those alternatives.
Provide the reasons for their dismissal.

None.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

The concept of alternative regulatory approaches is not germane to procedural rules for adjudicatory
proceedings, as their content is dictated by relevant statutory, regulatory and constitutional provisions, as
well as judicial precedent.

REV. 3/62002
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"(24) Are there any provisions that are morc stringent than federal standards? If yes, ideatify the specific |
provisions and the compelling Pennsylvania interest that demands stronger regulation.

No.

(25) How does this regulation compare with those of other states? Will the regulation put Peonsylvania
at a competitive disadvantage with other states?

The EHB has not made a study of the rules of procedure before comparable administrative hearing
boards of other states but does not believe the proposed rules could in any way put Penmsylvania at a
competitive disadvantage. The EHB has been advised by an Allegheny County attorney who has
practiced in at least 20 other states that the Pennsylvania EHB is “the most efficient and proficient
environmental law tribunal” he had ever encountered. In addition, the proposed rules on electronic filing
should allow for even more efficient operation of the EHB.

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other state
agencies? If yes, explain and provide specific citations.

The regulations would affect DEP, which is the appellee in every appeal filed with the EHB, as well
a3 any other state agency that may become involved in litigation before the EHB. While agencies under
the Governor’s jurisdiction normally do not pursuc appeals to the EHB to resolve their differences with
DEP, thosc same agencies may be party-appellees with DEP where an appellant challenges an approval
given by DEP to another Commonwealth agency (e.g. a permit issued to PeanDOT to construct a
bighway culvert). Independent agencies, such as the Game Commission and the Fish and Boat

Commission, may challenge approvals granted by DEP (e.g. 2 Fish and Boat Commission appeal of a
surface mining permit).

The regulations of other state agencies would not be affected.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates, times,
and locations, if available.

The proposed rules were adopted by the EHB at a public meeting held on May 9, 2001 at the EHB’s
main office in Harrisburg, Pa., in accordance with Section 704 of the Sunshine Act, 65 Pa.C.S.A. § 704,
Following final rulemaking, the new rules are printed, published and distributed with the Board’s appeal
packet to attorneys in applicable state agencies and in the private sector. In addition, the Board’s staff is
available by telephone for any assistance.

REV. 3/6/2002
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(28) Will the regulation change existing reporting, record or other paperwork requirements?
Describe the changes and attach copies of forms or reports which will be required as a result of
implementation, if available.

A minor increase will be required as a result of the proposed amendment to the rule on number of
copies of legal documents to be filed with the EHB in hard copy. However, there is an opportunity for
parties to avoid this requirement by electing to use the EHB’s system for electronic filing and service.

(29) Please list any special provisions which have been developed to meet the particular needs of

affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

The proposed reorganization of the rules should provide a benefit to any members of the gencral
public who may need to refer to the EHB's rules, including pro se appellants.

(30) What is the anticipated effective date of the regulation; the date by which compliance with the

regulation will be required; and the date by which any required permits, licenses or other approvals must
be obtained?

Lplementation will occur immediately after adoption as final rules.

There are no conformity deadlines.

(31) Provide the schedule for continual review of the regulation.

Because the final regnlation are rules of procedure for a quasi-judicial tribunal, no sunset date has
been assigned. However, the effoctiveness of the regulations will be evaluated on &n on-going basis by
the EHB and the EHB Rules Committee.

REV, 3/62002
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND MLOOR - MARKET BTREET STATE OFFIOE BULDING
400 MARKET STREET, P.O. DOX 8487
HARRISEIVURG, PA 17103-8437
(T17) TB7-3483
TELECOMGR: (717) 7¢3-4738
‘April 2, 2002
Honorable Mary Jo White Honorable Arthur D. Hershey
Majority Chairman Majority Chairman
Senate Environmental Resources House Environmental and Energy
and Energy Committee Committee
168 Capitol Building 214 Capitol Annex
Harrisburg, PA 17120 Harrisburg, PA 17120
Honorable Raphae] J. Musto Honorable Camille George
Minority Chairman Minority Chairman
Senate Environmental Resources House Environmental and Energy
and Energy Committee Committee

17 Capitol, East Wing
Harrisburg, PA 17120

Robert E. Nyce, Execufive Director
Independent Regulatory Review Commission
14" Floor, Harristown 2

333 Market Street

Harrisburg, PA 17101

Madam and Gentlemen:

38-B Capitol, East Wing
Harrisburg, PA 17120

Today | delivered the EHB's final regulation No. 106-6 package to your office. However, |

inadvertently forgot to include the RAF form with the materials.’ Please supplement the EHB's
final regulation No. 106-6 with the attached materials.

Thank you, and sorry for any inconvenience this creates.

Yours truly,

ENVIRONMENTALHEARING BOARD

J o 2L S2

Donald L. Canmelite

Assistant Counsel
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NOTICE OF FINAL RULEMAKING
TITLE 25 - RULES AND REGULATIONS
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(25 Pa. Code, Chapter 1021)

PRACTICE AND PROCEDURE




PREAMBLE

The Environmental Hearing Board (Board) by this order amends Title 25 of the
Pennsylvania Code as set forth at Annex A. The amendments modify the rules of
practice and procedure before the Board by implementing improvements in practice and
procedure.

The Board approved the final regulations at its February 5, 2002 meeting.
Effective Date

The amendments will go into effect upon publication in the Pennsylvania Bulletin
as final rulemaking.

Contact Person

For further information, contact William T. Phillipy , Secretary to the Board, 2™
Floor, Rachel Carson State Office Building, P.O. Box 8457, Harrisburg, PA 17105-8457
(717) 787-3483. If information concerning this notice is required in an alternative form,
Mr. Phillipy may be contacted at the above number. TDD users may telephone the Board
through the AT&T Pennsylvania relay center at 1-800-654-5984.

Statutory Authority

The regulations are promulgated under the authority of Section 5 of the
Environmental Hearing Board Act (35 P.S. § 7515) which empowers the Board to adopt
regulations pertaining to practice and procedure before the Board.

Comments and Revisions to Proposed Rulemaking

The Board received comments on the proposed revisions from the Independent
Regulatory Review Commission (IRRC). The Board received no comments from the
public. The IRRC’s comments are addressed below.

Electronic Filing

The IRRC had the following comments regarding the definition of “electronic
filing.” First, it considered the phrases “or such other format as the Board may permit”
and “other device,” contained within the definition of “electronic filing,” to be vague and
unclear, and it recommended that the Board clarify these phrases. Use of the language
“or device” and “or such other format as the Board may permit” in the definition of
“electronic filing” is intended to make provision for emerging technology in both
computer software and hardware. These phrases are included in the definition of
“electronic filing” as being anticipatory of any advances in technology that would allow



parties to file electronically in a different format or by use of a different device than that
now being used.

The IRRC also recommended breaking the definition of “electronic filing” into
two sentences for the sake of clarity and readability. This has been done in the final-form
regulation. '

Registration Statement

The IRRC commented that the phrase “such other information as the Board may
require” contained within the definition of “registration statement” was vague. The
IRRC recommended including a list of the information required in a registration
statement in rule 1021.33 (service by a party). This has been done in the final-form
regulation.

Sunset Date

A sunset date has not been established for these regulations. The effectiveness of
the regulations will be evaluated on an ongoing basis by the Board and the Rules
Committee.

Regulatory Review

As required by Section 5(a) of the Regulatory Review Act, Act of June 30, 1989,
P.L. 73, 71 P.S. § 745.4(a), the Board submitted copies of the proposed rulemaking,
which was published in the Pennsylvania Bulletin Vol. 30, No. 23 (June 3, 2000), to
IRRC and the Senate and House Environmental Resources and Energy Committees for
review and comment. The Board, in accordance with Section 5(bj.1) of the Regulatory
Review Act (71 P.S. § 745.5(b.1)), also provided IRRC and the Committees with the
Regulatory Analysis prepared in compliance with Executive Order 1982-2 (relating to
improving government regulations) and copies of comments received.

In preparing the final form regulations, the Board has considered all comments
received. No comments on the proposed regulations were received from either of the
legislative committees.

These final form regulations were submitted to the House Environmental
Resources and Energy Committee and the Senate Environmental Resources and Energy

Committee on . Because no action was taken by the Committees within
20 days after submission of the final form regulations, they are deemed approved. IRRC
met on and approved the regulations pursuant to Section 5(c) of the
Regulatory Review Act.
Findings of the Board

The Board finds that
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(1) Public notice of the proposed rulemaking was given under Sections 2201 and
202 of the Act of July 31, 1968, P.L. 769, No. 240, 45 P.S. §§ 1201 and 1202
and the regulations thereunder at 1 Pa. Code §§ 7.1 and 7.2.

(2) These regulations are necessary and appropriate for administration of the
Environmental Hearing Board Act.

Order

(1) The regulations of the Board are amended by Annex A.

(2) The Chairman of the Board shall submit this order and Annex A to the Office

of Attorney General and Office of General Counsel as to legality and form as
required by law.

(3) The Chairman of the Board shall submit this order and Annex A to the House
Environmental Resources and Energy Committee, the Senate Envircnmental
Resources and Energy Committee, and IRRC, as required by law.

(4) The Chairman of the Board shall certify this order and Annex A anc. deposit
them with the Legislative Reference Bureau as required by law.

(5) This order shall take effect upon publication in the Pennsylvania Bulletin.

George J. Miller
Chairperson
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Annex A

TITLE 25. ENVIRONMENTAL PROTECTION
PART IX. ENVIRONMENTAL HEARING BOARD
CHAPTER 1021. PRACTICE AND PROCEDURE

TABLE OF CONTENTS
PRELIMINARY PROVISIONS
GENERAL
Sec.
1021.1. Scope of chapter
1021.2. Definitions
1021.3. Amendments to rules
1021.4. Construction and application of rules
TIME

1021.11. Effective dates of Board adjudications and

preliminary orders
1021.12. Extensions of time

REPRESENTATION BEFORE THE BOARD
1021.21. Representation
1021.22. Notice of appearance
1021.23 Withdrawal of appearance
1021.24 Referral to pro bono counsel
1021.25 Amicus curiae
DOCUMENTARY FILINGS
FILING AND SERVICE OF DOCUMENTS

Sec.
1021.31. Filing
1021.32. Service by the Board
1021.33. Service by a party
1021.34. Date of service
1021.35. Certificate of service
1021.36. Number of copies
1021.37. Publication of notice
1021.38. Docket

FORMAL PROCEEDINGS



APPEALS

Sec.
1021.51. Commencement, form and content
1021.52 Timeliness of appeal
1021.53 Amendments to Appeal; Nunc Pro Tunc Appeals
1021.54 Prepayment of penalties
1021.55. Hearing on inability to prepay penalty
SUPERSEDEAS
1021.61. General
1021.62. Contents of petition for supersedeas
1021.63. Circumstances affecting grant or denial
1021.64. Temporary supersedeas
SPECIAL ACTIONS
1021.71. Complaints filed by the Department
1021.72. Answers to Complaints filed by the Department
1021.73. Procedure after an Answer is filed

CONSOLIDATION, INTERVENTION, AND SUBSTITUTION OF PARTIES

1021.81. Intervention

1021.82. Consolidation

1021.83. Substitution of parties
MOTIONS

1021.91. General

1021.92. Procedural motions

1021.93. Discovery motions

1021.94. Dispositive motions

1021.95. Miscellaneous motions

PRE-HEARING PROCEDURES AND
PRE-HEARING CONFERENCES

1021.101. Pre-hearing procedure
1021.102. Discovery
1021.103. Subpoenas




1021.104.
1021.105.
1021.106.
1021.107.

1021.111.
1021.112.
1021.113.
1021.114.
1021.115.
1021.116.
1021.117.
1021.118.

1021.121.
1021.122.
1021.123.
1021.124.
1021.125.

1021.126

1021.131.
1021.132.
1021.133.
1021.134.

1021.141.

1021.151.
1021.152.

Pre-hearing memorandum

Pre-hearing conferences

Voluntary mediation

Authority delegated to Hearing Examiners

HEARINGS

Initiation of hearings
Waiver of hearings
Continuance of hearings
Venue of hearings

View of premises
Conduct of hearings
Presentation by the parties
Transcript

EVIDENCE

Motions in limine

Burden of proceeding and burden of proof

Evidence

Written testimony

Official notice of facts

Limiting number of witnesses and additional evidence

POST-HEARING PROCEDURES
Post-Hearing Briefs
Oral argument after hearing
Reopening of record prior to adjudication
Adjudications

TERMINATION OF PROCEEDINGS

Termination of proceedings

RECONSIDERATION

Reconsideration of interlocutory orders
Reconsideration of final orders



1021.161.

1021.171.
1021.172.
1021.173.
1021.174.

1021.181.
1021.182.
1021.183.
1021.184.

1021.191.

1021.201.

SANCTIONS

Sanctions

ATTORNEYS FEES AND COSTS AUTHORIZED
BY THE COSTS ACT

Scope

Application for Fees and Expenses
Response to Application
Disposition of Application

ATTORNEYS FEES AND COSTS AUTHORIZED BY
STATUTE OTHER THAN THE COSTS ACT
Scope
Application for Costs and Fees

Response to Application
Disposition of Application

ATTORNEYS FEES AND COSTS UNDER MORE
THAN ONE STATUTE

Application for Counsel Fees under more
than One Statute

APPELLATE MATTERS

Composition of the Certified Record on Appeal to
Commonwealth Court

[Subchapter A] PRELIMINARY PROVISIONS

GENERAL

§ 1021.1. Scope of chapter.

(a) This chapter governs practice and procedure before the Board.



(b) This chapter is not applicable to a proceeding to the extent that the applicable
statute governing or authorizing the proceeding sets forth inconsistent practice or
procedure.

(c) Except when inconsistent with this chapter, 1 Pa. Code Part II (relating to general

rules of administrative practice and procedure) is applicable insofar as it relates to
adjudicatory proceedings. When the term ‘‘agency’’ is used in 1 Pa. Code Part II,
‘‘Board”’ is to be understood; when the term “‘participant” is used in 1 Pa. Code Part
II, “‘party’’ is to be understood.

(d) Subsections (a)}—(c) supplement 1 Pa. Code § 31.1 (relating to scope of part).
§ 1021.2. Definitions.

(a) The following words and terms, when used in this chapter, have the following
meanings, unless the context clearly indicates otherwise:

Act—The Environmental Hearing Board Act (35P. S. § § 7511—7516).

Action—An order, decree, decision, determination or ruling by the Department
affecting personal or property rights, privileges, immunities, duties, liabilities or
obligations of a person including, but not limited to, a permit, license, approval or
certification.

Board—The Environmental Hearing Board, consisting of its chairperson and four
members, all of whom are administrative law judges appointed by the Governor to
hear appeals from actions of the Department.

Costs Act—The act of December 13, 1982 (P. L. 1127, No. 257) (71 P. S.
§ § 2031—2035), known as the Commonwealth Agency Adjudicatory Expenses
Award.

Department—The Department of Environmental Resources or its successor
agencies.

Dispositive motion—A motion that seeks to resolve the issues in an appeal without
the need for hearing or further hearing. The term includes a motion to quash appeal, a
motion to dismiss, a motion for summary judgment, and a motion for partial summary
judgment, but not a motion in limine.

Electronic filing — The electronic transmission of legal documents by means of a
computer or device, other than by facsimile transmission. LEGAL DOCUMENTS
MAY BE ELECTRONICALLY TRANSMITTED in the format of Word Perfect for
Windows or Microsoft Word for Windows or such other format as the Board may

permit.




Filing attorney — A registered attorney who files a legal document by means of

electronic filing on behalf of a client whom the attorney represents in a proceeding
before the Board.

Hearing examiner—A person other than a Board member designated by the Board
to preside at hearings or conferences.

Intervenor—A person who has been permitted to intervene by the Board, as
provided by § [1021.62] 1021.81 (relating to intervention).

Legal document — A motion, answer or other paper filed in a proceeding before the
Board other than a notice of appeal or a complaint that is original process naming a

defendant or defendants. A supbpoena or a bond or check issued to secure payment
of a penalty is not a legal document; the original of the documents excluded from this
definition must be filed or served.

Partyy—An appellant, appellee, plaintiff, defendant, permittee or intervenor.

Permittee—The recipient of a permit, license, approval or certification in a third-
party appeal.

Person—An individual, partnership, association, corporation, political subdivision,
municipal authority or other entity.

Pleading—A complaint filed under § [1021.56] 1021.71 (relating to complaints
filed by the Department) or answer filed under § [1021.57] 1021.72 (relating to
answers to complaints filed by the Department). Documents filed in appeals,
including the notice of appeal, are not pleadings.

Registered attorney — An attorney admitted to practice in this Commonwealth, or
other counsel permitted by Board order to represent a party for purposes of a
particular proceeding, who has filed an electronic filing registration statement with
the Board and to whom the Board has issued a password authorizing filing and

service through the Board’s website.

Registration _statement — A statement made on professional or organizational
letterhead requesting the use of the Board’s website for electronic filing eentaining

such-information-as-the Beard-may require.

Supersedeas—A suspension of the effect of an action of the Department pending
proceedings before the Board

Third-party appeal—The appeal of an action by a person who is not the recipient of
the action.



(b) Subsection (a) supplements 1 Pa. Code § 31.3 (relating to definitions) except for
““pleading’” which supersedes the definition of *‘pleading’’ in 1 Pa. Code § 31.3.

§ 1021.3. Amendments to rules.

(a) The Board retains continuing jurisdiction under section 5 of the act (35 P. S.
§ 7515) to adopt the amendments and additions to this chapter as may be appropriate.

(b) The Board is authorized to establish forms as may be required to implement the
act.

(c) Subsections (a) and (b) supersede 1 Pa. Code § 31.6 (relating to amendments to
rules).

§ 1021.4. Construction and application of rules.
The rules in this chapter shall be liberally construed to secure the just, speedy and
inexpensive determination of every appeal or proceeding in which they are

applicable. The Board at every stage of an appeal or proceeding may disregard any
error or defect of procedure which does not affect the substantial rights of the parties.

TIME

§ [1021.15] 1021.11. Effective dates of Board adjudications and preliminary
orders.

(a) Adjudications and orders of the Board will be effective as of the date of entry.

(b) Subsection (a) supersedes 1 Pa. Code § 31.14 (relating to effective dates of
agency orders).

§ [1021.17] 1021.12. Extensions of time.

(a) The time fixed or the period of time prescribed for the filing of a document
required or permitted to be filed under this chapter, other than the notice of appeal,
may be extended by the Board for good cause upon motion.

(b) The motion in subsection (a) shall conform to the provisions in § [1021.71]
1021.92 (relating to procedural motions).

(c) Subsections (2) and (b) supersede 1 Pa. Code § 31.15 (relating to extensions of
time).

REPRESENTATION BEFORE THE BOARD

§ [1021.22] 1021.21. Representation.



(a) Parties, except individuals appearing on their own behalf, shall be represented by
an attorney at all stages of the proceedings subsequent to the filing of the notice of
appeal.

(b) Corporations shall be represented by an attorney of record admitted to practice
before the Supreme Court of Pennsylvania. Corporations may also be represented by
an attorney in good standing and admitted to practice before the highest court of
another state on a motion pro hac vice filed by the Pennsylvania attorney of record.

(c) Groups of individuals acting in concert, whether formally or informally, shall be
represented by an attorney admitted to practice law before the Supreme Court of
Pennsylvania or by an attorney in good standing admitted to practice before the
highest court of another state who has made a motion to appear specially in the case
and agrees therein to abide by the Rules of the Board and the Rules of Professional
Conduct.

(d) Individuals may appear in person on their own behalf, however, they are
encouraged to appear through counsel and may be required to appear through counsel
under subsection (c) if the Board determines they are acting in concert with or as a
representative of a group of individuals.

(e) Subsections (a)—(d) supersede 1 Pa. Code §§ 31.21—31.23 (relating to
appearance in person; appearance by attorney; and other representation prohibited at
hearings).

§ [1021.23] 1021.22. Notice of appearance.

(a) Entries of appearance shall be filed with the Board and served upon the other
parties to the proceedings.

(b) Subsection (a) supplements 1 Pa. Code §§ 31.22 and 31.25 (relating to
appearance by attorney; and form of notice of appearance).

§ 1021.23. Withdrawal of Appearance.

(a) An attorney’s appearance for a party may be withdrawn without leave of the
Board if another attorney has entered or simultaneously enters an appearance for the
party and the change of attorneys does not delay any stage of the litigation.

(b)_In ruling on a motion for withdrawal of appearance under other circumstances, the
Board will consider the following factors: the reasons why withdrawal is requested;
any prejudice withdrawal may cause to the litigants; delay in resolution of the case
which would result from withdrawal; and the effect of withdrawal on the efficient

administration of justice.




(c) In the event withdrawal of counsel will result in an unrepresented party before the
Board, counsel seeking to withdraw shall provide the Board with a single contact
person for future service in all proceedings.

Comment: This rule permits the automatic withdrawal and concurrent entry of
appearance of substitute counsel under ordinary circumstances. Leave of the Board

must be obtained where withdrawal would have an adverse effect on the interests of
the client. Rule 1.16(b) of the Rules of Professional Conduct sets forth the bases for
withdrawal for good cause; however, Rule 1.16(c) provides, “When ordered to do so
by a tribunal, the lawyer shall continue representation notwithstanding good cause for
terminating the representation.”

§ 1021.24. Referral to pro bono counsel.

(a) The Secretary to the Board is authorized to refer persons who appear before
the Board on a pro se basis, and who claim not to be able to afford a lawyer, to one of
the following:

(1) The pro bono committee of the Pennsylvania Bar Association’s
Environmental, Mineral and Natural Resources Law Section.

(2) A county bar association lawyer referral service.

(b) The financial standard for determining a person’s inability to afford a lawyer will
be the standard adopted by the appropriate bar association at the time of referral.

§ [1021.117] 1021.25. Amicus curiae.

(a) Anyone interested in legal issues involved in a matter pending before the Board
may request leave to file an amicus curiae brief or memorandum of law, in regard to
those legal issues. The amicus curiae shall state in its request the legal issues to be
addressed in the brief and shall serve a copy of the request on all parties.

(b) If the Board grahts a request, the amicus curiae shall file the brief within the time
prescribed by the Board and shall serve a copy on all parties. Any party may file a

response to a brief amicus curiae which is adverse to its interests.
(c) The amicus curiae may present oral argument only as the Board may direct.
[Subchapter Bl DOCUMENTARY FILINGS
FILING AND SERVICE OF DOCUMENTS

§ [1021.30] 1021.31. Filing.



(a) Documents filed with the Board shall be filed at its headquarters—2nd Floor,
Rachel Carson State Office Building, 400 Market Street, Post Office Box 8457,
Harrisburg, Pennsylvania 17105-8457.

(b) The date of filing shall be the date the document is received by the Board.

(c) Documents may be filed by personal delivery, by mail or by facsimile. Legal
documents, as defined in § 1021.2 (related to definitions), may be filed electronically
in accordance with this chapter. When a document is filed by facsimile, the original
shall be deposited in the mail on the same day. If a document exceeds ten pages, the
facsimile shall consist of the first five pages and last five pages of the document and
the certificate of service. [A filing received after the close of the business day at 4:30
pm Eastern Time shall be deemed to be filed on the following business day.]

(d) Legal documents may be filed with the Board electronically through the Board’s
website by a filing attorney unless provided otherwise by Board order. A legal
document filed electronically shall be deemed the equivalent of the original document
subject to the following conditions:

) The electronic filing of a legal document constitutes a certification

by the filing attorney that the original hard copy was properly
signed and, where applicable, verified.

(2)  An executed hard copy of the legal document, with any required
verifications, shall be maintained by the filing attorney and
produced at the request of the Board or any other party within 14

days of the request.

() In filing legal documents electronically, a filing attorney shall be responsible for
the following:

) An objective description of the legal document consistent with the

title placed on the legal document as required by the Board’s
website.

) Any delay, disruption, interruption of the electronic signals and
readability of the legal document.

3) Any risk that a legal document may not be properly or timely filed
with the Board.

® Hard copy of any electronically filed legal document which exceeds 50 pages
in length must also be filed with the Board in accordance with subsection (a) and (c)

and § 1021.36 (relating to the number of copies). Exhibits to legal documents may be
filed and served either electronically or by hard copy in accordance with the sections
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in this chapter relating to filing and service. If these requirements are met by hard
copy of exhibits, they must be sent to the Board by mail or express delivery and, in

the case of requests for expedited disposition, service shall mean actual receipt by the
opposing party as required by section 1021.33 (b) (relating to service by a party).

(® Documents filed by United States mail, hand or other delivery services after
the close of the business day at 4:30 p.m. Eastern Time shall be deemed to be filed on
the following business day. Documents filed electronically, including by facsimile,
shall be deemed filed on the day received by the Board.

§ [1021.31] 1021.32. Service by the Board.

(a) Orders, notices and other documents originating with the Board shall be served
upon the person designated in the notice of appearance, or if no notice of appearance
has been entered, upon the person upon whom the notice of appeal or complaint was
served by mail or in person.

(b) Subsection (a) supersedes 1 Pa. Code § 33.31 (relating to service by the agency).

§ [1021.32] 1021.33. Service by a party.

(a) Copies of each document filed with the Board shall be served upon every party
to the proceeding on or before the day that the document is filed with the Board.
Service upon a party represented by an attorney in the matter before the Board shall
be made by serving the attorney.

(b) In matters involving requests for expedited disposition service shall be made
within the ensuing 24 hours of the time of filing with the Board. For purposes of this
subsection, service means actual receipt by the opposing party.

(c) Service of legal documents may be made electronically on a registered attorney

by any other registered attorney. The filing of a registration statement constitutes a

certification that the registered attorney will accept electronic service of any legal
document from any other registered attommey. A REGISTRATION STATEMENT

INCLUDES THE ATTORNEY’S NAME AND ADDRESS. E-MAIL ADDRESS

ATTORNEY IDENTIFICATION NUMBER, AND A REQUEST TO REGISTER
TO FILE AND ACCEPT SERVICE ELECTRONICALLY. A registered attorney
may withdraw his registration staternent for purposes of a specific case if he chooses
not_to receive electronic service in that case by filing an amendment to the filing

party’s registration statement.

(d) Subsections () [and (b)] — (c) supersede 1 Pa. Code § 33.32 (relating to service
by a participant).
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§ [1021.33] 1021.34. Date of service.

(a) The date of service shall be the date the document served is mailed, [or]
delivered in person or transmitted electronically. When service of the document. or
hard copy of exhibits to a legal document filed electronically, is by mail, 3 days shall
be added to the time required by this chapter for responding to the document.

(b) Subsection (a) supersedes 1 Pa. Code § 33.34 (relating to service by participant).
§ [1021.34] 1021.35. Certificate of service.

(a) Each document which is required to be filed with the Board shall include a
certificate of service which shall certify the date and manner of service and the name
and address of the person served.

(b) Subsection (a) supersedes 1 Pa. Code § 33.35 (relating to proof of service).

§ [1021.35] 1021.36. Number of copies.

(a) Except in the case of electronically filed documents. including exhibits, and
unless otherwise ordered by the Board, the following number of copies shall be filed
with the Board:

(1) [Dispositive motions and post-hearing briefs—three copies.] One original
and two copies of each of the following:

(i) Notices of appeal.

(i)  Complaints.

(iii)  Answers.

(iv)  Post-hearing briefs.

\4) Dispositive motions and related memoranda, responses and replies.

(2) [Prehearing memoranda, petitions for supersedeas and all motions, other
than motions for stays, extensions and continuances of procedural deadlines—two

copies.] One original and one copy of each of the following:

(i) Petitions for supersedeas and any related responses.

(i)  Pre-hearing memoranda.

(iii) Non-dispositive motions and petitions (other than motions for
stays. extensions and continuances of procedural deadlines), and
related memoranda, responses and replies.

(3) [Other documents—one copy. ] One original of other documents.

(b) One copy of [briefs and other] all documents submitted to the Board shall be
served on the other parties to the proceeding.
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§ (1021.36] 1021.37. Publication of notice.

Publication of a notice of action or proposed action by the Department or Board in
the Pennsylvania Bulletin shall constitute notice to or service upon all persons, except
a party, effective as of the date of publication.

[DOCKET]
§ [1021.41] 1021.38. Docket.

(a) The Board will maintain a docket of proceedings and a proceeding as initiated
shall be assigned an appropriate designation. The Board will maintain the docket on

its website available to all members of the public and will accept filings of legal
documents by electronic transmission from registered attorneys.

(b) The docket will register the date of all filings as well as the time of the filing if
the filing is made electronically. When a document is filed electronically, the Board
will transmit electronically a status message to all registered attorneys in the

proceeding when the document is filed.

(¢) The Board will maintain a complete official file on all proceedings consisting of

both _electronic and hard copy filings. The official copy of an electronically filed
document or Board order shall be that appearing on the Board’s website.

(d) The [docket and the] electronic docket will be available on the Board’s website
and the hard copy portion of the official file shall be available for inspection and
copying by the public during the office hours of the Board insofar as consistent with
the proper discharge of the duties of the Board.

(e) Subsections (a)— [(c)] (d) supersede 1 Pa. Code § 33.51 (relating to docket).
[Subchapter C} FORMAL PROCEEDINGS
APPEALS
§ 1021.51. Commencement, form and content.

(2) An appeal from an action of the Department shall commence with the filing of a
written notice of appeal with the Board.

(b) The caption of an appeal shall be in the following form:

ENVIRONMENTAL HEARING BOARD
2nd Floor, Rachel Carson State Office Building
400 Market Street, Post Office Box 8457
Harrisburg, Pennsylvania 17105-8457
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JOHN DOE, Appellant

234 Main Street, Smithtown,
Jones County, Pennsylvania 15555
(Telephone (123) 456-7890)

V. C e Docket No.

Commonwealth of Pennsylvania
Department of , Appellee

(c) The appeal shall set forth the name, address and telephone number of the
appellant.

(d) If the appellant has received written notification of an action of the Department,
a copy of the action shall be attached to the appeal.

(e) The appeal shall set forth in separate numbered paragraphs the specific
objections to the action of the Department. The objections may be factual or legal. An
objection not raised by the appeal or an amendment thereto under § 1021.53 (relating
to amendments to appeal; nunc pro tunc appeals) shall be deemed waived, provided
that, upon good cause shown, the Board may agree to hear the objection. For the
purpose of this subsection, good cause shall include the necessity for determining
through discovery the basis of the action from which the appeal is taken.

(f) When the appeal is from an assessment of a civil penalty for which the statute
requires an appellant to prepay the penalty or post a bond, the appellant shall submit
to the Board with the appeal a check in the amount of the penalty or an appropriate
bond securing payment of the penalty or a verified statement that the appellant is
unable to pay.

(g) Concurrent with or prior to the filing of a notice of appeal, the appellant shall
serve a copy thereof on each of the following:

(1) The office of the Department issuing the notice of Departmental action.

(2) The Office of Chief Counsel of the Department or agency taking the action
appealed.

(3) In a third party appeal, the recipient of the action. The service shall be made
at the address set forth in the document evidencing the action by the Department
or at the chief place of business in this Commonwealth of the recipient.

(h) The service upon the recipient of an action as required by this section, shall
subject the recipient to the jurisdiction of the Board as a party.
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(i) Appeliant shall provide satisfactory proof that service has been made as required
by this section.

(G) Subsections (a)—(i) supersede 1 Pa. Code § § 35.5—35.7 and 35.9—35.11
(relating to informal complaints; and formal complaints).

§ 1021.52. Timeliness of appeal.

(a) Except as specifically provided in § 1021.53 (relating to amendments to appeal;
appeal nunc pro tunc), jurisdiction of the Board will not attach to an appeal from an
action of the Department unless the appeal is in writing and is filed with the Board in
a timely manner, as follows, unless a different time is provided by statute:

(1) The person to whom the action of the Department is directed or issued shall
file its appeal with the Board within 30 days after it has received written notice of
the action.

(2) Any other person aggrieved by an action of the Department shall file its
appeal with the Board within one of the following: '

(i) Thirty days after the notice of the action has been published in the
Pennsylvania Bulletin.

(ii) Thirty days after actual notice of the action if a notice of the action
is not published in the Pennsylvania Bulletin.

(b) The appellant shall, within 20 days of the mailing of a request from the Board,
file missing information required by § 1021.51(c), (d) and (i) (relating to
commencement, form and content) or suffer dismissal of the appeal.

(c) Subsections (a) and (b) supersede 1 Pa.Code § § 35.5—35.7 and 35.9—35.11
(relating to informal complaints; and formal complaints).

Comment: The language ‘‘person to whom the action of the Department is issued or
directed”’ is intended to include, but not be limited to, the recipient of: an order, a
permit or license issuance or denial, a civil penalty assessment, or certification. See
section 4(a) and (c) of the act (35 P. S. § 7514 (a) and (c)).

§ 1021.53. Amendments to appeal; nunc pro tunc appeals.

(a) An appeal may be amended as of right within 20 days after the filing thereof.

(b) After the 20-day period for amendment as of right, the Board, upon motion by
the appellant, may grant leave for further amendment of the appeal. This leave may

be granted if appellant establishes that the requested amendment satisfies one of the
following conditions:
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(1) It is based upon specific facts, identified in the motion, that were discovered
during discovery of hostile witnesses or Departmental employes.

(2) It is based upon facts, identified in the motion, that were discovered during
preparation of appellant’s case, that the appellant, exercising due diligence, could
not have previously discovered.

(3) It includes alternate or supplemental legal issues, identified in the motion,
the addition of which will cause no prejudice to any other party or intervenor.

(c) An appellant may not request leave to amend a notice of appeal after the Board
has decided any dispositive motions or the case has been assigned for hearing,
whichever is later.

(d) These motions shall be governed by the procedures in § § [1021.70] 1021.91
and [1021.74] 1021.95 (relating to general; and miscellaneous motions) except that
the motion shall be verified and supported by affidavits.

(e) If motion to amend is granted, a party may request, in writing, a period of time to

conduct additional discovery limited to the issues raised by the amendment. These
requests shall specify a period deemed necessary therefor. The Board will act on any
such request as its discretion requires.

(f) The Board upon written request and for good cause shown may grant leave for
the filing of an appeal nunc pro tunc, the standards applicable to what constitutes
good cause shall be the common law standards applicable in analogous cases in
courts of common pleas in this Commonwealth.

(g) Subsections (a)—(f) supersede 1 Pa. Code § § 35.5—35.7 and 35.9—35.11
(relating to informal complaints; and formal complaints).

§ [1021.161] 1021.54. Prepayment of penalties.

(a) When a statute requires that an appellant prepay or post a bond to secure payment
of a penalty assessed by the Department, the appellant shall submit to the Board with
the appeal a check in the amount of the penalty or an appropriate bond securing
payment of the penalty as required by statute. The check shall be made payable to the
Commonwealth of Pennsylvania.

(b) A bond shall be in favor of the Department of Environmental Protection except
in the case of the Air Pollution Control Act (35 P.S. §§ 4001 - 4106 ) which currently
requires the bond to be in favor of the Board.

§ [1021.162] 1021.55. Hearing on inability to prepay penalty.
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(a) If an appellant submits a verified statement that he is unable to pay in accordance
with § 1021.51 (relating to commencement, form and content of appeals), the Board
may schedule a hearing on the validity of this claim and may require the appellant to
supply appropriate financial information to the Department in advance of the hearing.

(b) If the Board determines that the appellant is able to prepay the penalty assessed
or post a bond the Board will order the appellant to do so, within a period not to
exceed 30 days.

SUPERSEDEAS
§ [1021.76] 1021.61. General.

(a) A petition for supersedeas under section 4(d) of the act (35 P. S. § 7514(d)) may
be filed at any time during the proceeding.

(b) The Board will not issue a supersedeas without a hearing, but a hearing may be
limited under subsection (d).

(¢) A hearing on a supersedeas, if necessary, shall be held expeditiously—if feasible
within 2 weeks of the filing of the petition—taking into account the available time of
a Board member or hearing examiner, and taking into account the urgency and
seriousness of the environmental or other problem to which the order or action of the
Department applies. If good cause is shown, the hearing shall be held as soon as
possible after the filing of the petition.

(d) At the discretion of the Board, if necessary to ensure prompt disposition,
supersedeas hearings may be limited in time and format, with parties given a fixed
amount of time to present their entire case, and with restricted rights of discovery or
of cross-examination.

(e) Under § [1021.125] 1021.161 (relating to sanctions), the Board may impose
costs or other appropriate sanctions on parties or attorneys who, in the Board’s
opinion, have filed requests for supersedeas in bad faith or on frivolous grounds.

§ [1021.77} 1021.62. Contents of petition for supersedeas.

(a) A petition for supersedeas shall plead facts with particularity and shall be
supported by one of the following:

(1) Affidavits, prepared as specified in Pa.R.C.P. Nos. 76 and 1035.4 (relating
to definitions; and motion for summary judgment), setting forth facts upon which
issuance of the supersedeas may depend.

(2) An explanation of why affidavits have not accompanied the petition if no
supporting affidavits are submitted with the petition for supersedeas.
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(b) A petition for supersedeas shall state with particularity the citations of legal
authority the petitioner believes form the basis for the grant of supersedeas.

(c) A petition for supersedeas may be denied upon motion made before a

supersedeas hearing or during the proceedings, or sua sponte, without hearing, for one
of the following reasons:

(1) Lack of particularity in the facts pleaded.

(2) Lack of particularity in the legal authority cited as the basis for the grant of
the supersedeas.

(3) An inadequately explained failure to support factual allegations by
affidavits.

(4) A failure to state grounds sufficient for the granting of a supersedeas.

(d) The Board, upon motion or sua sponte, may direct that a prehearing conference
be held.

§ [1021.78] 1021.63. Circumstances affecting grant or denial.
(a) The Board, in granting or denying a supersedeas, will be guided by relevant
judicial precedent and the Board’s own precedent. Among the factors to be
considered:

(1) Irreparable harm to the petitioner.

(2) The likelihood of the petitioner prevailing on the merits.

(3) The likelihood of injury to the public or other parties, such as the permittee
in third party appeals.

(b) A supersedeas will not be issued in cases where pollution or injury to the public
health, safety or welfare exists or is threatened during the period when the
supersedeas would be in effect.

(c) In granting a supersedeas, the Board may impose conditions that are warranted
by the circumstances, including the filing of a bond or other security.

§ [1021.79] 1021.64. Temporary supersedeas.
(a) An application for temporary supersedeas may be filed when a party may suffer

immediate and irreparable injury before the Board can conduct a hearing on a petition
for supersedeas.
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(b) The application for temporary supersedeas shall be accompanied by a petition for
supersedeas which comports with § [1021.77] 1021.62 (relating to contents of
petitions for supersedeas).

(c) The application for temporary supersedeas and accompanying petition for
supersedeas shall:

(1) Be served upon the office of the Department which issued notice of the
action the applicant seeks to supersede and upon the Department’s Office of Chief
Counsel.

(2) Include a proof of service in accordance with Pa.R.A.P. No. 122 (relating to
content and form of proof of services).

(d) The Board will not issue a temporary supersedeas until it determines that the
Department has been served in accordance with subsection (c) and has had a
reasonable opportunity to respond by conference call or otherwise.

(e) When determining whether it will grant an application for temporary
supersedeas, the Board will consider:

(1) The immediate and irreparable injury the applicant will suffer before a
supersedeas hearing can be held.

(2) The likelihood that injury to the public, including the possibility of
pollution, will occur while the temporary supersedeas is in effect.

(3) The length of time required before the Board can hold a hearing on the
petition for supersedeas.

(f) Unless the Board orders otherwise, a temporary supersedeas will automatically
terminate 6 business days after the date of issuance.

SPECIAL ACTIONS
§ [1021.56] 1021.71. Complaints filed by the Department.
(a) When authorized by statute the Department may initiate the action by filing a
complaint or petition, together with a certificate of service and a notice of a right to

respond.

(b) This action shall commence when the complaint is filed and service of the
complaint and of a notice of a right to respond is made upon the defendant.
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(c) The complaint shall set forth the statutory authority under which the Board is
authorized to act and shall set forth in separate numbered paragraphs the specific facts
and circumstances upon which the request for action is based.

(d) The notice of a right to respond or defend shall conform to the following:

[Case Caption]
NOTICE

If you wish to defend against the claims set forth in the following pages, you must
take action within thirty (30) days after this complaint and notice are served by
entering a written appearance personally or by attorney and filing in writing with the
Board your answers, defenses or objections to the claims set forth against you. You
are warned that if you fail to do so the case may proceed without you and a judgment
may be entered against you by the Board without further notice for any claim or relief
requested by the Department.

You should take this paper to your lawyer at once. If you do not have a lawyer or
cannot afford one, contact the Secretary to the Board at (717) 787-3483.

(e) Subsections (a)}—(d) supersede 1 Pa. Code § § 35.5—35.7 and 35.9—35.11
(relating to informal complaints; and formal complaints).

§ [1021.57] 1021.72. Answers to complaints filed by the Department.

(a) Answers to complaints shall be filed with the Board within 30 days after the date

of service of the complaint, unless for cause the Board, with or without motion,
prescribes a different time. An answer will not be required in less than 10 days after
date of service.

(b) Answers to complaints shall set forth any legal objections as well as any denial
of facts, in a single pleading.

(c) Answers shall be in writing and so drawn as to fully and completely advise the
parties and the Board as to the nature of the defense, including affirmative defenses.
Answers shall admit or deny specifically and in detail each material allegation of the
complaint and state clearly and concisely the facts and matters of law relied upon.

(d) A defendant failing to file an answer within the prescribed time shall be deemed
in default and, upon motion made, all relevant facts in the complaint may be deemed
admitted. Further, the Board may impose any other sanctions for failure to file an
answer in accordance with § [1021.125] 1021.161 (relating to sanctions).

(e) No new matter or preliminary objections shall be filed.
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(f) Subsections (a)—(e) supersede 1 Pa. Code § § 35.5—35.7 and 35.35 (relating to
informal complaints; and answers to complaints and petitions).

§ [1021.58] 1021.73. Procedure after an answer is filed.

After an answer is filed the prehearing procedures in § [1021.81] 1021.101 (relating
to prehearing procedures) shall be followed.

CONSOLIDATION, INTERVENTION, AND SUBSTITUTION OF PARTIES
§ [1021.62] 1021.81. Intervention.

(a) A person may petition the Board to intervene in any pending matter prior to the
initial presentation of evidence.

(b) A petition to intervene shall be verified, and shall contain sufficient factual
averments and legal assertions to establish the following:

(1) The reasons the petitioner seeks to intervene.

(2) The basis for asserting that the identified interest is greater than that of the
general public.

(3) The manner in which that interest will be affected by the Board’s
adjudication.

(4) The specific issues upon which the petitioner will offer evidence or legal
argument.

(c) A copy of the petition shall be served upon the parties to the proceedings.

(d) A party may file an answer to the petition. An answer shall be verified and filed
within 15 days after service of the petition, unless a shorter time is ordered by the
Board.

(e) The Board will deny the petition if it fails to include sufficient legal grounds or
verified factual averments to establish the right to intervene.

(f) If the Board grants the petition, the order may specify the issues as to which
intervention is allowed. An order granting intervention allows the intervenor to
participate in the proceedings remaining at the time of the order granting intervention.

(g) Subsections (a)-—(d) supersede 1 Pa. Code § § 35.27—35.32 and 35.36 (relating
to intervention; and answers to petitions to intervene).

§ [1021.80] 1021.82. Consolidation.
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(a) The Board, on its own motion or on the motion of any party, may order
proceedings involving a common question of law or fact to be consolidated for
hearing of any or all of the matters in issue in such proceedings.

(b) Subsection (a) supersedes 1 Pa. Code § 35.45 (relating to consolidation).

Comment: See also § 1021.4 (relating to construction and application of rules)
authorizing the Board to interpret its rules to insure just, speedy and inexpensive
determinations.

§ [1021.54] 1021.83. Substitution of parties.

(a) A person who has succeeded to the interests of a party to an appeal by operation
of law, election to public office, appointment or transfer of interest may become a
party to the pending action by filing with the Board a verified petition for substitution
of party, which includes a statement of material facts upon which the right to
substitute is based.

(b) The substituted party shall have all the rights and liabilities of the original party to
the proceeding provided that any other party to the proceeding may move to strike the
substituted party for just cause. A substituted party-appellant is limited to pursuing
only those objections raised by the original appellant in its appeal, unless both the
original appellant and the substituted appellant meet the conditions of § 1021.53(b)(2)
(relating to amendment of appeals [discovery of facts which could not have been
previously discovered through due diligence].)

MOTIONS
§ [1021.70] 1021.91. General.

(a) This section applies to all motions except those made during the course of a
hearing.

(b) Motions and responses shall be in writing, [and be] signed by a party or its
attorney and shall be accompanied by a proposed order.

(c) A copy of the motion or response shall be served on the opposing party. The
motion or response shall include a certificate of service indicating the date and
manner of service on the opposing party.

(d) A motion shall set forth in numbered paragraphs the facts in support of the
motion and the relief requested.

(e) A response to a motion shall set forth in correspondingly-numbered paragraphs

all factual disputes and the reason the opposing party objects to the motion. Material
facts set forth in a motion, other than a motion for summary judgment or partial

22



summary judgment, that are not denied may be deemed admitted for the purposes of
deciding the motion.

() Except in the case of motions for summary judgment or partial summary
judgment, for purposes of the relief sought by a motion, the Board will deem a party’s
failure to respond to a motion to be an admission of all properly-pleaded facts
contained in the motion.

(g) Except as provided in § [1021.73(e)] 1021.94(e) (relating to dispositive
motions), the moving party may not file a reply to a response to its motion, unless the
Board orders otherwise.

(h) Subsection (b) supplements 1 Pa. Code § § 33.11 and 35.178 (relating to the
execution; and presentation of motions). Subsection (c) supplements 1 Pa. Code
§ 33.32 (relating to service by a participant) and supersedes 1 Pa. Code § § 33.35
and 33.36 (relating to proof of service; and form of certificate of service). Subsections
(d)—(f) supplement 1 Pa. Code § § 35.177 and 35.178 (relating to the scope and
content of motions; and presentation of motions).

§ [1021.71] 1021.92. Procedural metions.

(a) This section applies to motions pertaining to the procedural aspects of a case,
including motions for continuance, for expedited consideration, for extensions of time
in which to file documents and for stay of proceedings.

(b) Procedural motions do not require verification.

(c) Procedural motions shall contain a statement indicating the nonmoving party’s
position on the relief requested or a statement that the moving party, after a
reasonable effort, has been unable to determine the nonmoving party’s position.

(d) If all parties consent to the relief requested, the request may be embodied in a
letter, provided the letter indicates the consent of the other parties.

(e) Requests for extensions or continuances, whether in letter or motion form, shall
[contain a specific date for the extension or continuance] be accompanied by a

proposed order.

() A response to a procedural motion shall be filed with the Board within 15 days of
the date of service of the motion unless otherwise ordered by the Board.

(2) Procedural motions may not be accompanied by supporting memoranda of law
unless otherwise ordered by the Board.

(h) Subsection (b) supplements 1 Pa. Code § 33.12 (relating to verification).
Subsections (c) and (e) supplement 1 Pa. Code § 35.177 (relating to the scope and
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contents of motions). Subsection (d) supplements 1 Pa. Code § 35.179 (relating to
objections to motions).

§ [1021.72] 1021.93. Discovery motions.

(a) This section applies to motions filed to resolve disputes arising from the conduct
of discovery.

(b) Discovery motions shall contain as exhibits the discovery requests and answers
giving rise to the dispute.

(c) Responses to discovery motions shall be filed within 15 days of the date of
service of the motion, unless the Board orders otherwise.

(d) A party may file a memorandum of law in support of its discovery motion or its
response to a discovery motion. The supporting memorandum of law shall be filed at
the same time the motion or response is filed.

(e) Subsection (b) supplements 1 Pa. Code § 33.12 (relating to verification).
Subsections (b) and (d) supplement 1 Pa. Code § 35.177 (relating to the scope and
contents of motions). Subsection (c) supersedes 1 Pa. Code § 35.179 (relating to
objections to motions).

§ [1021.73] 1021.94. Dispesitive motions.
(a) This section applies to dispositive motions.

(b) Motions for summary judgment or partial summary judgment and responses
shall conform to Pa.R.C.P. 1035.1—1035.5 (relating to motion for summary
judgment) except for the provision of the 30-day period in which to file a response.

(c) Dispositive motions shall be accompanied by a supporting memorandum of law.
The Board may deny a dispositive motion if a party fails to file a supporting
memorandum of law.

(d) A response to a dispositive motion may be filed within 25 days of the date of
service of the motion, and may be accompanied by a supporting memorandum of law.

(e) A reply to a response to a dispositive motion may be filed within 20 days of the
date of service of the response, and may be accompanied by a supporting
memorandum of law.

(f) An affidavit or other document relied upon in support of a dispositive motion,

response or reply, that is not already a part of the record, shall be attached to the
motion, response or reply or it will not be considered by the Board in ruling thereon.
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(g) Subsection (c) supplements 1 Pa. Code § 35.177 (relating to the scope and
content of motions). Subsection (d) supersedes 1 Pa. Code § 35.179 (relating to
objections to motions).

Comment: Subsection (d) supersedes the filing of a response within 30 days set forth
in Pa.R.C.P. 1035.3(a).

§ [1021.74)] 1021.95. Miscellaneous motions.

(a) This section applies to a motion not otherwise addressed in § § [1021.71—
1021.73] 1021.92 — 1021.94 (relating to procedural motions; discovery motions; and
dispositive motions), including a motion in limine, a motion to strike and a motion for
recusal.

(b) Miscellaneous motions do not require verification.

(c) Responses to miscellaneous motions shall be filed within 15 days of the date of
service of the motion, unless otherwise ordered by the Board.

(d) A memorandum of law in support of a miscellaneous motion or response to a
miscellaneous motion shall be filed with the miscellaneous motion or response.

(e) Subsection (b) supplements 1 Pa. Code § 33.12 (relating to verification).
PREHEARING PROCEDURES AND PREHEARING CONFERENCES
§ [1021.81} 1021.101. Prehearing procedure.

(a) Upon the filing of an appeal, the Board will issue a prehearing order providing
that:

(1) Discovery shall be concluded within 90 days of the date of the prehearing
order.

(2) The party with the burden of proof shall serve its expert reports and answers
to all expert interrogatories within 120 days of the date of the prehearing order.
The opposing party shall serve its expert reports and answers to all expert
interrogatories within 30 days after receipt of the expert reports and answers to all
expert interrogatories from the party with the burden of proof.

(3) Dispositive motions in a case requiring expert testimony shall be filed
within 180 days of the date of the prehearing order. If neither party plans to call
an expert witness, dispositive motions shall be filed within 150 days after the
filing of the appeal unless otherwise ordered by the Board.
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(4) The parties may, within 45 days of the date of the prehearing order, submit
a Joint Proposed Case Management Order to the Board.

(b) A Joint Proposed Case Management Order shall propose alternate dates for the
conclusion of discovery, the service of expert or supplemental reports, and the filing
of dispositive motions. The Board may issue subsequent prehearing orders
incorporating the alternate dates proposed by the parties or other dates the Board
deems appropriate.

(c) After the Board resolves all dispositive motions, it will establish a hearing date
for the remaining issues. The Board may also direct that the parties meet prior to the
hearing to stipulate to uncontested facts, the qualifications of experts and the
admissibility of exhibits.

(d) The parties shall file their prehearing memoranda at least 20 days before the
scheduled hearing date.

(e) Subsection (d) supplements 1 Pa. Code § 35.121 (relating to initiation of
hearings).

§ [1021.111] 1021.102. Discovery.

(a) Except as otherwise provided in this chapter or by order of the Board, discovery

in proceedings before the Board shall be governed by the Pa.R.C.P. When the term
““court’” 1s used in the Pa.R.C.P., ““‘Board’’ is to be understood; when the terms
‘‘prothonotary’’ or ‘‘clerk of court’’ are used in the Pa.R.C.P., ‘‘Secretary to the
Board”’ is to be understood.

(b) Copies of requests for discovery or responses to requests are not to be filed with
the Board unless they are necessary for the resolution of a discovery dispute or
disposition of a motion pending before the Board.

(c) If a person or party is to be deposed by oral examination more than 100 miles
from his or its residence or principal place of business, the Board may, upon motion,
order the payment of reasonable expenses, including attorney’s fees, as the Board
deems proper.

(d) Discovery disputes shall be resolved pursuant to a motion filed in accordance
with § [1021.72] 1021.93 (relating to discovery motions), except that to facilitate the
prompt completion of discovery, the Board may hear argument on discovery disputes
by telephone conference call at the time the dispute arises and may issue oral rulings
which will be later memorialized in written orders.

(e) Subsections (a)}—(d) [supplement] supersede 1 Pa. Code § § 35.145—35.152
(relating to depositions).
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§ [1021.114] 1021.103. Subpoenas.

(a) Except as otherwise provided in this chapter or by order of the Board, requests for
subpoenas and subpoenas shall be governed by Pa.R.C.P. 234.1—234.4 and 234.6—
234.9. When the term “‘court”” is used in Pa.R.C.P. “Board’’ is to be understood;

when the terms ‘‘Prothonotary’’ or “‘clerk of court’’ are used in Pa.R.C.P. ‘‘Secretary
to the Board”’ is to be understood.

(b) Proof of service of the subpoena need not be filed with the Board.

(c) Subsections (a) and (b) supersede 1 Pa. Code § § 35.139 and 35.142 (relating to
fees of witnesses; and subpoenas).

§ [1021.82] 1021.104. Prehearing memorandum.
(a) A prehearing memorandum shall contain the following:

(1) A statement of the facts in dispute and the facts upon which the parties
agree.

(2) A statement of the legal issues in dispute, including citations to statutes,
regulations and caselaw supporting the party’s position.

(3) A description of scientific tests upon which the party will rely and a
statement indicating whether an opposing party will object to their use.

(4) A list of expert witnesses whose qualifications will not be challenged and
which may be entered into the record as an unchallenged exhibit.

(5) A summary of the testimony of each expert witness.
(6) The proposed order of witnesses.

(7) A list of the exhibits the party seeks to introduce into evidence and a
statement indicating whether the opposing party will object to their introduction.

(8) Signed copies of any stipulations reached by the parties.
(b) The Board may impose sanctions on a party which does not comply with the
requirements of subsection (a). These sanctions may include the preclusion of

testimony or documentary evidence and the cancellation of the hearing.

(c) The requirements of this section apply only to a party’s case-in-chief.

§ [1021.83] 1021.105. Prehearing conferences.
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(a) The Board, on its own motion or on motion of a party, may hold a conference
either prior to or during a hearing for the purpose of considering offers of settiement,
adjustment of the proceeding or any issue therein, or other matters to expedite the
orderly conduct and disposition of a hearing.

(b) A stipulation of the parties or rulings of the Board as a result of the conference
shall be binding upon the parties.

(c) The Board may issue prehearing orders as it considers necessary for limiting
issues of fact and law.

(d) The Board will, at any time, be authorized to delay a formal hearing and order
settlement discussions or stipulations, either on or off the record.

(e) Subsections (a)—(d) supplement 1 Pa. Code § § 35.111—35.115.

§ [1021.84] 1021.106. Voluntary mediation.

(a) Upon request by all the parties, the Board may stay a matter for a period of up to
120 days to allow the parties to utilize voluntary mediation services.

(b) The parties are responsible for selection of a mediator and payment of the
mediator’s fees.

(c) The request shall be filed at least 14 days before initiation of hearings by the
Board. The request shall identify the mediator selected and shall certify that the
parties have made arrangements for payment of the mediator’s fee.

(d) At the end of the initial stay, the parties shall jointly file a report, prepared and
signed by the mediator, which sets forth the history of mediation activities conducted.
The parties may request an additional stay if necessary to complete the mediation
process.

(e) The grant of an additional stay for mediation is in the Board’s discretion and the
Board may impose limitations the Board deems appropriate.

(f) A settlement reached by the parties as a result of voluntary mediation shall be
“submitted to the Board for approval under § [1021.120] 1021.141 (relating to
termination of proceedings).

(g) Only a signed settlement agreement shall be binding and it shall bind only the
parties signing it.

(h) A party’s participation in voluntary mediation may not be used as evidence in a
proceeding before the Board. Communications between the parties during the
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mediation period shall be regarded as offers of settlement and are neither discoverable
nor admissible as evidence in a proceeding before the Board.

(i) Subsections (a)—(h) supplement 1 Pa. Code § § 35.111 and 35.115 (relating to
conferences to adjust, settle or expedite proceedings; and offers of settlement).

§ [1021.99] 1021.107. Authority delegated to hearing examiners.
(a) The Board may appoint hearing examiners to preside at hearings. Subject to the
approval of the Board Member assigned to the case, the hearing examiner shall have
the following authority:

(1) To schedule and regulate the course of the hearings.

(2) To administer oaths and affirmations.

(3) To rule on motions in limine, offers of proof and the admission or exclusion of
evidence.

(4) To conduct pretrial conferences, settlement conferences and related pretrial
proceedings and to dispose of procedural matters.

(5) To schedule the filing of posthearing briefs following the conclusion of the
hearing.

(6) To recommend to the Board Member or to the Board an opinion and order or
adjudication disposing of the matters considered at the hearing.

(b) Subsection (a) supersedes 1 Pa. Code § 35.187 (relating to authority delegated to
presiding officers.)

HEARINGS
§ [1021.85] 1021.111. Initiation of hearings.
(a) If the proceedings are at issue and a hearing is required, a formal evidentiary
hearing shall be scheduled and a notice of hearing shall be sent to all parties to the

proceedings.

(b) Subsection (a) supersedes 1 Pa. Code § 35.121 (relating to initiation of
hearings).

§ [1021.94] 1021.112. Waiver of hearings.

(a) A hearing need not be held if waived by appellant or respondent or if parties
stipulate the essential facts or agree to submit direct and rebuttal testimony or
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documentary evidence in affidavit form (sworn or affirmed on personal knowledge)
or by deposition.

(b) Subsection (a) supersedes 1 Pa. Code § 35.101 (relating to waiver of hearing).

§ [1021.87] 1021.113. Continuance of hearings.

(a) Hearings may not be continued except for compelling reasons. Requests for
continuances shall be submitted to the Board in writing with a copy served upon the
other parties to the proceedings, except that during the course of a hearing in a
proceeding, the requests may be made by oral motion in the hearing.

(b) Subsection (a) supersedes 1 Pa. Code § 31.15 (relating to extensions of time).
§ (1021.96} 1021.114. Venue of hearings.

At the discretion of the Board, hearings will be held at the Commonwealth facility
nearest the location of the complaint sought to be remedied by the Department with
consideration for the convenience of witnesses, the public and the parties in attending
the hearings.

§ [1021.98] 1021.115. View of premises.

The Board may upon reasonable notice and at reasonable times inspect any real
estate including a body of water, industrial plant, building or other premises when the
Board is of the opinion that a viewing would have probative value in a matter in
hearing or pending before the Board.

§ (1021.86] 1021.116. Conduct of hearings.

(a) Hearings may be held, at the discretion of the Board, before the Board as a
whole, by individual Board members sitting as administrative law judges, or by
hearing examiners who are not members of the Board. Hearings held by hearing
examiners not members of the Board will be decided by the Board based upon its
review of the record and the examiner’s proposed adjudication. All final decisions
shall be decisions of the Board decided by majority vote. Petitions for supersedeas
and other petitions and motions may be decided by the Board member hearing the
petition or motion.

(b) Subsection (a) supersedes 1 Pa. Code § 35.123 (relating to conduct of hearings).

§ [1021.89] 1021.117. Presentation by the parties.

(a) Parties shall have the right to an opening statement, presentation of evidence,
cross-examination, objection, motion and argument, and closing argument.
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(b) The party with the burden of proof is required to make a prima facie case by the
close of its case-in-chief.

(c) Subsections (a) and (b) supersede 1 Pa. Code § 35.126 (relating to presentation
by the parties).

§ [1021.104] 1021.118. Transcript.

(a) Hearings shall be stenographically reported and a transcript of the report shall be
a part of the record.

(b) Parties desiring copies of the transcript shall obtain the copies from the official
reporter.

(c) Parties shall have the opportunity to review a copy of the transcript on file with
the Board.

(d) Subsections (a)—(c) supplement 1 Pa. Code § § 35.131—35.133 (relating to
general provisions).

EVIDENCE
§ [1021.88] 1021.121. Motions in limine.
A party may obtain a ruling on evidentiary issues by filing a motion in limine.
§ (1021.101] 1021.122. Burden of proceeding and burden of proof.

(a) In proceedings before the Board, the burden of proceeding and the burden of
proof shall be the same as at common law in that the burden shall normally rest with
the party asserting the affirmative of an issue. It shall generally be the burden of the
party asserting the affirmative of the issue to establish it by a preponderance of the
evidence. In cases where a party has the burden of proof to establish the party’s case
by a preponderance of the evidence, the Board may nonetheless require the other
party to assume the burden of proceeding with the evidence in whole or in part if that
party is in possession of facts or should have knowledge of facts relevant to the issue.

(b) The Department has the burden of proof in the following cases:

(1) When it assesses or files a complaint for a civil penalty.

(2) When it files a complaint for any other purpose.

(3) When it revokes or suspends a license, permit, approval or certification.

(4) When it issues an order.
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(c) A party appealing an action of the Department shall have the burden of proof in
the following cases:

(1) When the Department denies a license, permit, approval or certification.

(2) When a party who is not the recipient of an action by the Department protests
the action.

(3) When a party to whom a permit approval or certification is issued protests one
or more aspects of its issuance or modification.

(4) When a party appeals or objects to a settlement of a matter between the
Department and a private party.

§ [1021.107] 1021.123. Evidence.

(a) The Board is not bound by technical rules of evidence and relevant and material
evidence of reasonable probative value is admissible. The Board generally applies the
Pennsylvania Rules of Evidence.

(b) Copies of an exhibit to be offered into evidence shall be made available to
parties at the time it is identified as an exhibit unless otherwise ordered by the Board.

(c) Witnesses shall be sworn or shall affirm.

(d) ‘Subsections (a)—(c) supersede 1 Pa. Code § § 35.137—35.139, 35.162 and
35.166.

§ [1021.108] 1021.124. Written testimony.

(a) Written testimony of a witness, on numbered lines in question and answer form,
may be admitted into evidence provided the witness is present for cross-examination.

(b) Written testimony shall be filed concurrently with the prehearing memorandum
unless a different time is prescribed by the Board. Objections to written testimony
which can be reasonably anticipated prior to hearing shall be in writing and filed at
least 5 days before the hearing unless otherwise ordered by the Board.

(c) If a party desires to file written testimony prior to the close of the record, it may
do so only upon motion approved by the Board. This approval shall include the scope

of the written testimony and the time for filing the testimony and service upon
opposing counsel.

§ (1021.109] 1021.125. Official notice of facts.

(a) The Board may take official notice of the following:
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(1) Matters which may be judicially noticed by the courts of the
Commonwealth.

(2) Facts which are not in dispute.

(3) Record facts reflected in the official docket of the Board as referenced in
§ 1021.41(a) (relating to docket).

(b) Any party shall, on timely request, be afforded an opportunity to show why the
Board should not take official notice of items listed in subsection (a).

(c) A party requesting the taking of official notice after the conclusion of the hearing
shall do so in accordance with § [1021.122] 1021.133 (relating to reopening of
record prior to adjudication).

§ [1021.90] 1021.126. Limiting number of witnesses and additional evidence.

(a) The Board may limit the number of witnesses upon an issue and may request a
party to present additional evidence on an issue.

(b) Subsection (a) supplements 1 Pa. Code § § 35.127 and 35.128 (relating to
limiting number of witnesses; and additional evidence).

POST-HEARING PROCEDURES
§ {1021.116] 1021.131. Posthearing briefs.
(a) The initial posthearing brief of each party shall contain proposed findings of fact
(with references to the appropriate exhibit or page of the transcript), an argument with
citation to supporting legal authority, and proposed conclusions of law.

(b) Reply briefs shall be as concise as possible and may not exceed 25 pages. Longer
briefs may be permitted at the discretion of the presiding administrative law judge.

(c) An issue which is not argued in a posthearing brief may be waived.

(d) Subsections (a)—(c) supersede 1 Pa. Code § § 35.191—35.193 (relating to
briefs).

§ [1021.92] 1021.132. Oral argument after hearing.
(a) A party may, within 5 days after the last post-hearing briefing and prior to

adjudication, request oral argument before the entire Board. The Board may grant or
deny the request.
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(b) Subsection (a) supersedes 1 Pa. Code § 35.204 (relating to oral argument before
presiding officer).

§ [1021.122] 1021.133. Reopening of record prior to adjudication.

(a) After the conclusion of the hearing on the merits of the matter pending before the
Board and before the Board issues an adjudication, the Board, upon its own motion or
upon a petition filed by a party, may reopen the record as provided in this section.

(b) The record may be reopened upon the basis of recently discovered evidence
when all of the following circumstances are present:

(1) Evidence has been discovered which would conclusively establish a
material fact of the case or would contradict a material fact which had been
assumed or stipulated by the parties to be true.

(2) The evidence is discovered afier the close of the record and could not have
been discovered earlier with the exercise of due diligence.

(3) The evidence is not cumulative.

(c) The record may also be reopened to consider evidence which has become
material as a result of a change in legal authority occurring after the close of the
record. A petition to reopen the record on this basis shall specify the change in legal
authority and demonstrate that it applies to the matter pending before the Board. Such
a petition need not meet the requirements of subsection (d)(2) and (3).

(d) A petition seeking to reopen the record shall:
(1) Identify the evidence which the petitioner seeks to add to the record.

(2) Describe the efforts which the petitioner had made to discover the evidence
prior to the close of the record.

(3) Explain how the evidence was discovered after the close of the record. A
petition filed under subsection (b) shall be verified and all petitions shall contain a
certification by counsel that the petition is being filed in good faith and not for the
purpose of delay.

(e) The petition shall be served upon the parties to the proceedings. A petition will
be treated as a miscellaneous motion under § [1021.74] 1021.95 (relating to
miscellaneous motions) except that the motion would have to be verified or supported
by affidavits. The answer shall be verified if it includes factual assertions which are
not of record.
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(f) Subsections (a)—(e) supersede 1 Pa. Code § § 35.232 and 35.233 (relating to
reopening of record; and reopening by agency action).

Comment: This sets a standard which is more stringent than the materiality test of
Spang & Company v. DER, 592 A.2d 815 (Pa. Cmwith. 1991), but broader than the
grounds justifying reconsideration. The procedure differs from the standard motions
practice under § § [1021.70—1021.74] 1021.91 — 1021.95.

§ 11021.118] 1021.134. Adjudications.

(a) At the conclusion of the proceedings, the Board will issue an adjudication
containing a discussion, findings of fact, conclusions of law and an order.

(b) The Board will serve a copy of the adjudication on all parties to the proceeding
or their representatives.

(c) Subsections (a) and (b) supersede 1 Pa. Code § 35.226 (relating to final orders).
TERMINATION OF PROCEEDINGS
§ (1021.120] 1021.141. Termination of proceedings.
(a) A proceeding before the Board may be terminated by one of the following:
(1) Withdrawal of the appeal prior to adjudication.
(2) Settlement agreement.
(3) Consent adjudication.

(b) When a proceeding is withdrawn prior to adjudication, withdrawal shall be with
prejudice as to all matters which have preceded the action unless otherwise indicated
by the Board.

(c) When a proceeding is sought to be terminated by the parties as a result of a
settlement agreement, the form of the settlement agreement may be a consent order, a
consent assessment of civil penalties, a permit modification, or any other basis for
settling an action as permitted by law. If the settiement includes any action of the
Department which would have to be published if taken independently of the
settlement, that action shall be published by the Department as required by law.
Appealable actions of the Department contained in the settlement may be appealed to
the Board by an aggrieved person not a party to the settlement in the manner provided
by law. A party to the settlement may appeal only to the extent permitted by the terms
of the agreement. After the parties have agreed upon a settlement they may do one of
the following:
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(1) Notify the Board that the case has been settled and request that the docket
be marked settled.

(2) Notify the Board that the case has been settled, provide the Board with a
copy of the settlement agreement for inclusion in the record of the case, and
request that the docket be marked settled.

(3) Notify the Board that the case has been settled, provide the Board with a
copy of the settlement agreement for inclusion in the record, request the notice of
the settlement be published in the Pennsylvania Bulletin and request that the case
be marked as settled.

The notice of publication shall be in substantially the following form:
RE: (Case and Docket Number)
The Commonwealth of Pennsylvania Department of Environmental Protection
and (name of party or parties) have agreed to a settlement of the above matter.
The Commonwealth had ordered under date of , (name of party or parties)

to:

(Summarize order or appeal describing other action of the Commonwealth
from which appeal was taken).

The parties have agreed to a settlement, the major provisions of which
include:

(Summarize major substantive provisions of settlement agreement.)
Copies of the full agreement are in the hands of:
(Names, addresses of counsel and telephone numbers) and at the office of the

Environmental Hearing Board, and may be reviewed by any interested party on
request during normal business hours.

(d) When a proceeding is sought to be terminated by the parties pursuant to a
consent adjudication, all parties shall submit the proposed consent adjudication to the
Board for approval. No proposed consent adjudication will be approved by the Board
unless it contains the agreement of all parties to the action. The Board may refuse to
approve a proposed consent adjudication if any of its provisions are contrary to law or
constitute, in the discretion of the Board, overreaching or bad faith by any party. Prior
to approval, the Board will publish the major substantive provisions of the consent
adjudication in the manner indicated in subsection (c)(3). In addition, the notice shall
provide a comment period of at least 30 days for comments to be provided by the
public. When comments are received from the public the parties to the consent
adjudication shall respond to the comments. The Board may schedule a hearing prior
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to taking action on the consent adjudication. Any appeal from a consent adjudication
shall lie to the Commonwealth Court, and shall, when taken by an aggrieved person
not a party to the action, be taken within 30 days of the date of the Board’s action.

RECONSIDERATION
§ [1021.123] 1021.151. Reconsideration of interlocutory orders.

(a) A petition for reconsideration of an interlocutory order or ruling shall be filed
within 10 days of the order or ruling. The petition must demonstrate that
extraordinary circumstances justify consideration of the matter by the Board. A party
may file a memorandum of law at the time the motion or response is filed.

(b) A copy of the petition shall be served upon the parties. A party wishing to file an
answer may do so within 10 days of service or as ordered by the Board.

(c) The failure of a party to file a petition under this section will not result in a
waiver of any issue.

(d) Subsections (a)—(c) supersede 1 Pa. Code § 35.241 (relating to rehearing or
reconsideration).

Comment: There is no need to file a petition for reconsideration of an interlocutory
order in order to preserve an issue for later argument. Reconsideration is an

extraordinary remedy and is inappropriate for the vast majority of the rulings issued
by the Board.

§ [1021.124] 1021.152. Reconsideration of final orders.

(a) A petition for reconsideration of a final order shall be filed within 10 days of the
date of the final order. A party may file a memorandum of law at the time the motion
or response is filed. Reconsideration is within the discretion of the Board and will be
granted only for compelling and persuasive reasons. These reasons may include the
following:

(1) The final order rests on a legal ground or a factual finding which has not
been proposed by any party.

(2) The crucial facts set forth in the petition:
(i) Are inconsistent with the findings of the Board.
(ii) Are such as would justify a reversal of the Board’s decision.

(iii) Could not have been presented earlier to the Board with the
exercise of due diligence.
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(b) A copy of the petition shall be served upon all parties simultaneously with and in
the same manner as the filing of an appeal with the Board. A party wishing to file an
answer may do so within 10 days of service or as ordered by the Board.

(c) Subsections (a) and (b) supersede 1 Pa. Code § 35.241 (relating to rehearing or
reconsideration).

Comment: This provides a shorter time than the standard motions practice, since
reconsideration must be granted within 30 days under Pa.R.A.P. 1701. The Board’s
period for reconsideration of final orders will run contemporaneously with the 30-day
right of appeal to Commonwealth Court.

SANCTIONS
§ (1021.125] 1021.161. Sanctions.

The Board may impose sanctions upon a party for failure to abide by a Board order
or Board rule of practice and procedure. The sanctions may include dismissing an
appeal, entering adjudication against the offending party, precluding introduction of
evidence or documents not disclosed, barring the use of witnesses not disclosed, or
other appropriate sanctions including those permitted under Pa.R.C.P. 4019 (relating
to sanctions regarding discovery matters).

ATTORNEY FEES AND COSTS AUTHORIZED BY
THE COSTS ACT

§ [1021.131] 1021.171. Scope.

This section and § § [1021.132—1021.134] 1021.172 — 1021.174 apply to
applications for an award of fees and expenses under the Costs Act.

§ [1021.132] 1021.172. Application for fees and expenses.

(a) An application for fees and expenses shall be verified and shall set forth
sufficient grounds to justify the award. It shall also include the following:

(1) Identification of the final order under which the applicant claims to be a
prevailing party.

(2) A statement of the basis upon which the applicant claims to be a prevailing
party under the Costs Act.

(3) Specific information which is sufficient to demonstrate that the applicant
meets the definition of “‘party’’ under the Costs Act.

38



(4) An itemized list of recoverable fees and expenses including hours worked,
the rate charged, a reasonable description of the work performed during those
hours, and the nature and reasonableness of the expenses.

(5) The basis for the allegation that the position of the Department was not
substantially justified.

(b) An applicant shall file an application with the Board within 30 days of the date
of the final order under which the applicant claims to have prevailed, and shall be
docketed at the same number as that order. An applicant shall simultaneously serve
upon counsel of record for the Department a copy of the application in the same
manner that it is filed with the Board. Service by telefax shall satisfy the requirements
of this rule, if an additional copy is mailed on the same day.

(c) An application may be denied sua sponte if it fails to provide all the information

required by this section in sufficient detail to enable the Board to grant the relief
requested.

Comment: In preparing the petition to submit to the Board, an applicant should
consider the material contained in 4 Pa. Code Chapter 2, Subchapter A (relating to

submission and consideration of applications for awards of fees and expenses ) and
the Board’s prior decisions.

§ [1021.133] 1021.173. Response to application.

(a) The Department or other interested party shall file its response within 15 days of
the filing of an application. The response shall include the following:

(1) Raise any challenge to the sufficiency of the application.

(2) Demonstrate, if applicable, that the Department’s action was substantially
justified.

(3) Identify special circumstances which would make the award unjust.

(b) If the response asserts that the action of the Department was substantially
justified, it shall include the following:

(1) A statement of the Department’s basis for its action.

(2) A summary of the testimony and exhibits either in evidence or offered into
evidence in support of that basis.

(3) The legal justification for the action taken.
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(c) When an applicant prevails and no record has been made before the Board, the
Department may justify its action with affidavits.

§ [1021.134] 1021.174. Disposition of application.

(a) Each party shall file a brief simultaneously with the filing of its application or
response.

(b) The Board will award fees and expenses based upon the application and response
if it finds the following:

(1) The applicant is a prevailing party as defined in the Costs Act.

(2) The application presents sufficient justification for the award of fees and
expenses.

(3) The action of the Department was not substantially justified, in that it had
no reasonable basis in law or in fact.

(4) There are no special circumstances which would make the award unjust or
unreasonable.

(c) The Board will not find the Department’s action to be substantially justified, if
the response fails to present a prima facie case in support of the Department’s legal
position.

(d) The Board may reduce the amount of an award of fees and expenses, or deny the
award, to the extent that the applicant engaged in conduct during the course of the

proceedings which unduly and unreasonably protracted the final resolution of the
matter in controversy.

ATTORNEY FEES AND COSTS AUTHORIZED BY
STATUTE OTHER THAN THE COSTS ACT

§ [1021.141) 1021.181. Scope.
This subchapter applies to requests for costs and attorney fees when authorized by

statute other than the Costs Act. When a statute provides procedures inconsistent with
these procedures, the statutory procedures will be followed.

§ [1021.142] 1021.182. Application for costs and fees.

(a) A request for costs and fees shall be by verified application, setting forth
sufficient grounds to justify the award, including the following:
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(1) A copy of the order of the Board in the proceedings in which the applicant
seeks costs and attorney fees.

(2) A statement of the basis upon which the applicant claims to be entitled to
costs and attorney fees.

(3) A detailed listing of the costs and attorney fees incurred in the proceedings.
(b) An applicant shall file an application with the Board within 30 days of the date
of a final order of the Board. An applicant shall serve a copy of the application upon
the other parties to the proceeding,
(c) The Board may deny an application sua sponte if it fails to provide all the

information required by this section in sufficient detail to enable the Board to grant
the relief requested.

§ [1021.143] 1021.183. Response to application.

A response to an application shall be filed within 15 days of service. A factual basis
for the response shall be verified by affidavit.

§ [1021.144] 1021.184. Disposition of application.

(a) Each party may file a brief in accordance with a schedule established by the
Board.

(b) The Board may allow discovery and the taking of testimony in order to resolve
any factual issues raised by the application and response.

ATTORNEY FEES AND COSTS UNDER MORE
THAN ONE STATUTE

§ [1021.151] 1021.191. Application for counsel fees under more than one statute.
An applicant seeking to recover fees and costs under more than one statute shall file
a single application which sets forth, in separate counts, the basis upon which fees
and costs are claimed under each statute.

APPELLATE MATTERS

§ [1021.171] 1021.201. Composition of the Certified Record on Appeal to
Commonwealth Court.

(a) Unless the parties file a stipulation with the Board providing otherwise, within 20
days of the filing of the petition for review, the Board shall certify the record in
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accordance with [Pa.R.C.P.] Pa.R.A.P. 1951 (relating to record below in proceedings
on petition for review) and the record shall consist of:

(1) A list of the docket entries.

(2) The notice of appeal and the Department action appealed to the Board, or, if
the proceedings before the Board were initiated with a complaint, the complaint.

(b) In addition to items listed in subsection (a), for appeals of Board adjudication,
the record shall also include:

(1) The Board’s adjudication and order.

(2) The notes of testimony from the hearing, all exhibits admitted into
evidence.

(3) The parties’ posthearing memoranda, including requested findings of fact
and conclusions of law.

(4) Petitions for reconsideration or to reopen the record, answers and
accompanying exhibits.

(5) Other documents which formed the basis of the Board’s adjudication.

(c¢) In addition to items listed in subsection (a), for appeals of Board opinions and
orders, the record shall also include:

(1) The Board’s opinion and order.

(2) The motion or petition which was the subject of the Board’s opinion and
order, together with responses, answers, and replies, and accompanying exhibits.

(3) Petitions for reconsideration of the Board’s opinion and order, responses,
answers, and replies, and accompanying exhibits.

(4) Other documents which formed the basis of the Board’s opinion and order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

400 MARKET STREET, P.O. BOX 8457
HARRISBURG, PENNSYLVANIA 17105-8487
(717) 787-3483
TELECOPIER: (717) 783-4738

April 2,2002
Honorable Mary Jo White Honorable Arthur D. Hershey
Majority Chairman Majority Chairman
Senate Environmental Resources House Environmental and Energy
and Energy Committee Committee
168 Capitol Building 214 Capitol Annex
Harrisburg, PA 17120 Harrisburg, PA 17120
Honorable Raphael J. Musto Honorable Camille George
Minority Chairman Minority Chairman
Scnate Environmental Resources House Environmental and Energy
and Energy Committee Committee
17 Capitol, East Wing 38-B Capitol, East Wing
Harrisburg, PA 17120 Harrisburg, PA 17120

Robert E. Nyce, Executive Director

‘Independent Regulatory Review Commission
/ 14™ Floor, Harristown 2

333 Market Street

Harrisburg, PA 17101

Madam and Gentlemen:

In accordance with the provisions of the Regulatory Review Act, the Environmental
Hearing Board is transmitting a copy of the final regulatory package to its rules of practice and
procedure to the Senate Environmental Resources and Energy Committee, to the House
Environmental and Energy Committee, and to the Independent Regulatory Review Commission
for their review.

Sincerely,

ENVIRONMENTAL'NEARING BOARD

‘ -

William T. Phillipy ¥
Secretary to the Board
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