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(1) Agency — ‘ 3

Underground Storage Tank Indemnification Board

(2) 1.D. Number (Governor’s Office Use)

11-179 r
IRRC Number: d l

(3) Short Title

Regulations of the Underground Storage Tank Indemnification Fund

(4) PA Code Cite (5) Agency Contacts & Telephone Numbers

25 Pa. Code, Chapter 977, §§977.1- | Primary Contact: Peter J. Salvatore, Regulatory Coordinator,
977.50 1326 Strawberry Square, Harrisburg, PA 17120, (717) 787-4429
(6) Type of Rulemaking (check one) (7) Is a 120-Day Emergency Certification Attached?
Proposed Rulemaking X No
(] Final Order Adopting Regulation [] Yes: By the Attorney General
[] Final Order, Proposed Rulemaking Omitted [] Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

The purpose of this rulemaking is to adopt 25 PA Code Chapter 977 §§977.1 - 977.50, titled “Regulation of
the Underground Storage Tank Indemnification Fund” in order to delete 25 PA Code, Chapters 971, 973 and 975
and replace them with a consolidated regulation to comply with the amendments to the Storage Tank and Spill
Prevention Act. This proposal also establishes new sections dealing with the fees for certified companies, new
claims procedures for underground storage tank owners, operators and certified companies and dispute resolution
procedures.

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

This regulation is promulgated under the authority of the Storage and Spill Prevention Act (“Act”) (35 P. S.
§§6021.101 — 6021.2104).
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Regulatory Analysis Form

(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If yes,
cite the specific law, case or regulation, and any deadlines for action.

The Board is authorized to establish and assess fees and set claim’s handling procedures via a regulatory
scheme. Authority is granted to the Board at 35 P. S. §6021.701 et seq.

(11) Explain the compelling public interest that justifies the regulation. What is the problem it

addresses?

The Board seeks to repeal Chapter’s 25 PA Code §§971, 973 and 975, dealing with fees, fee collection
procedures and heating oil tanks, respectively. The Board is also promulgating a new regulation found
at 25 PA Code 977 which incorporates similar language found at §§971, 973 and 975. It also adds
subchapter dealing with General Provisions, Claims Procedures and Dispute Procedures.

(12) State the public health, safety, environmental or general welfare risks associated with
nonregulation.

The Underground Storage Tank Indemnification Fund pays for the cleanup and resultant impacts to third
parties when a release occurs from a regulated underground storage tank. Therefore, this regulation is
needed to capitalize the Fund and establish necessary claims procedures to ensure swift eligibility
determination, which leads to expedited cleanups.

(13) Describe who will benefit from the regulation. (Quantify the benefits as completely as possible and
approximate the number of people who will benefit.)

The regulation benefits the regulated tank owner and operator community as well as certified tank
installer companies. These entities will pay fees but may also receive claim benefits if a regulated
underground storage tank discharges into the environment.
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(14) Describe who will bé adversely affected by the regulation. (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

There will be no adverse effects on any party as a result of the repeal or addition to this regulation.

(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

The regulation applies to all regulated tank owners and operators and certified companies permitted by
the Department of Environmental Protection to do business in the Commonwealth.

(16) Describe the communications with and input from the public in the development and drafting of the
regulation. List the persons and/or groups who were involved, if applicable.

Each subchapter of this regulation was provided to the Board prior to a Board Meeting for discussion
and comment. Each subchapter was unanimously approved as presented. The Board is compromised of
10 members appointed by the Governor who represent the diverse tank owner and certified tank installer
community.

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated with
compliance, including any legal, accounting or consulting procedures, which may be required.

The regulation imposes fees on tank owners and operators and certified companies but provides up to $1
million in coverage to each of these candidates. The fees paid by each entity varies depending on the
type and size tanks owned or operated and the number of installations, major modifications and
removals performed by the certified installer.

REV. 02/08/2001
Page 3 of 8




Regulatory Analysis Form

(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures, which may be required. -

The regulation imposes maximum fees on tank owners and operators and certified companies but
provides up to $1 million in coverage to each of these candidates. The fees each entity pays varies
depending on the type and size tanks owned or operated and the number of installations, major
modifications and removals performed by the certified installer.

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures, which may
be required.

There are no costs or savings associated to state government associated with this rulemaking. The Fund
is financed entirely by fees paid by the regulated community, no tax dollars support the Underground
Storage Tank Indemnification Fund.
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(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state government
for the current year and five subsequent years. N/A

Current FY FY +1 FY +2 FY +3 FY +4 FY +5
Year Year Year Year Year Year

SAVINGS: $ $ $ $ $ $

Regulated Community

Local Government

State Government

Total Savings

COSTS:

Regulated Community

Local Government

State Government

Total Costs

REVENUE LOSSES:

Regulated Community

Local Government

State Government

Total Revenue Losses

(20a) Explain how the cost estimates listed above were derived.

The repeal of the existing regulations (§971, 973 and 975) and promulgation of the new regulation (§977)
are merely administrative tools to assist the regulated community in understanding Fund operations.
Consolidation of the regulations as proposed should provide faster retrieval of information by the regulated
community. Since fees are already assessed on tank owners or operators there are no savings, costs or
revenue losses to consider. Tank installers will be paying a new fee amounting to $2 million annually by
this program with retro-rated payments to equal this figure resulting in no net savings, costs or revenue
losses.
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(20b) Provide the past three-yea.r expcndlture history for programs affected by the regulation.
N/A.

Program FY -3 FY -2 FY -1 Current FY
Underground
Storage Tank
Indemnification $16 million $17 million $24 Million $35 million
Fund (estimated)

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

No costs or adverse effects are anticipated as a result of this regulation.

(22) Describe the nonregulatory alternatives considered and the costs associated with those alternatives.
Provide the reasons for their dismissal.

Repealing Chapter 25 PA Code §§971, 973 and 975 and incorporating similar provisions into §977 is
the most efficient method to achieve consistency with the authorizing statute. No other alternatives were
considered.

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

No other regulatory schemes were considered. The repeal of the older regulations and promulgation of a
new combined regulation is the most efficient method of updating the regulatory requirements.
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24) Are there any provisions that are more stringent than federal standards? If yes, identify the specific
provisions and the compelling Pennsylvania interest that demands stronger regulation.

Yes, certified companies are not mandated to show proof of financial responsibility. However, Act 13 of
1998 mandates that the Board provide coverage for those entities. The Board has no discretion.

(25) How does this regulation compare with those of other states? Will the regulation put Pennsylvania
at a competitive disadvantage with other states?

The rulemaking will not put Pennsylvania at a competitive disadvantage with other states.

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other state
agencies? If yes, explain and provide specific citations.

No.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates, times,
and locations, if available.

No public hearings or informational meetings are anticipated.
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(28) Will the regulation ché.nge existing reporting, record keeping, or other paperwork requirements?
Describe the changes and attach copies of forms or reports, which will be required as a result of
implementation, if available.

The repeal of the regulation imposes no additional paperwork requirements on the Department, regulated
community, or the public. However, the imposition of fees on certified companies will involve paper
work due to payment of fees.

(29) Please list any special provisions which have been developed to meet the partictlar needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

N/A

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other approvals must
be obtained?

The rulemaking will undergo a 30-day public comment period and will take effect upon approval of the
final form regulation by the legislative standing committees, the Office of the Attorney General, and the
Independent Regulatory Review Commission and upon final publication in the Pennsylvania Bulletin.

(31) Provide the schedule for continual review of the regulation.

The Department reviews each of its regulations for continued effectiveness on a triennial basis.
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Preamble

The Underground Storage Tank Indemnification Board (Board) hereby proposes to delete Chapters 971, 973
and 975 (relating to fees of the underground storage tank indemnification fund; fee collection procedures; and
heating oil tank optional program) and proposes to adopt Chapter 977 (relating to underground storage tank
indemnification fund), in their place. The new chapter is proposed to read as set forth in Annex A. This chapter
is proposed under the authority of the Storage Tank and Spill Prevention Act (act) (35 P.S. §§ 6021.101--
6021.2104).

Purpose

Chapter 977 is proposed to consolidate the regulatory requirements into one chapter and to clarify and explain
the establishment and collection of fees, the administration of claims, the Heating Oil Tank Optional Program
and dispute resolution procedures.

Background

The Board has determined that the adoption of Chapter 977 will facilitate the regulated community's
understanding of the Underground Storage Tank Indemnification Fund's (Fund) requirements. Also, legislative
amendments to the act in 1998 have added new responsibilities to the Fund, which are explained in this
proposed rulemaking.

Subchapter A (relating to general provisions) contains the definitions of those words that are used throughout
the chapter. Additionally, the purpose, scope and applicability sections are found in Subchapter A.

Chapter 971 presently establishes the fees to be assessed to Fund participants. The provisions of Chapter 971
are being proposed for deletion, and similar provisions are being proposed for incorporation into Subchapter B
(relating to fees and collection procedures). Chapter 973, Subchapter B also includes provisions of Chapter 973.

Chapter 975 currently establishes the requirements for owners or operators of underground heating oil tanks
of 3,000 gallons capacity or greater that elect to participate in the Fund (HOT owners or operators). The
provisions of Chapter 975 are being proposed for deletion, and similar provisions are being proposed for
incorporation into Subchapter C of Chapter 977.

The Board is also proposing to add Subchapter C (relating to coverage and claims procedure), which
addresses claims administration. The Board anticipates this subchapter will provide underground storage tank
owners or operators (UST owners or operators), HOT owners or operators, certified companies and distributors
insight into the Fund's claims procedure.

Lastly, the Board is proposing to add Subchapter F (relating to dispute procedures), to assist owners or
operators of a UST or a HOT, certified companies and distributors in understanding the Fund's dispute
resolution process.

The Board decided to include statutory language in its regulation in certain instances to assist the regulated
community's understanding of the Board's requirements.



Subchapter A. (General Provisions)

Subchapter A provides common definitions used throughout the chapter.

Specifically, § 977.1 (relating to purpose) is being proposed to refer to the requirements that owners or
operators of a UST or a HOT and certified companies must satisfy to become eligible for coverage from the
Fund.

Section 977.2 (relating to scope) is being proposed to provide the regulated community with a general
understanding of the areas addressed in this rulemaking. The section covers the establishment and collection of
fees from owners or operators of a UST or a HOT and certified companies, as well as claims procedures that
owners or operators of a UST or a HOT and certified companies must follow to pursue their claim. The Board is
also proposing to add provisions to this regulation for HOT owners or operators relating to the Heating Oil Tank
Optional Program. Additionally, the Board is proposing to promulgate standard dispute resolution procedures.

Section 977.3 (relating to applicability) is being added to identify who is affected by this regulation.
Specifically, this proposed section applies to owners and operators of a UST or a HOT and certified companies.
(For the purpose of this preamble, a "participant" shall include any of the following: an o*vner or operator of a
UST or a HOT or a certified company as defined in the proposed rulemaking. A "UST" refers to an underground
storage tank and a "HOT" refers to an underground heating oil tank as defined in the proposed regulatlons ) This
section also addresses the responsibilities of distributors of regulated substances.

Section 977.4 (relating to definitions) is being added to assist the regulated community and other interested
parties in understanding the words or phrases used in Chapter 977. These definitions are derived from several
sources, including the existing regulations, statutory definitions and words used in the environmental industry
and insurance market.

Subchapter B. (Fees and Collection Procedures)

Section 977.11 (relating to fund fees) states that fees are established and assessed by the Board to finance the
Fund. The Board's statutory authority for establishing fees is found in section 705(d) of the act (35 P.S.
§ 6021.705(d)). Section 977.12 (relating to owner and operator fees) establishes fees which may be assessed
upon owners or operators of a UST or a HOT, while § 977.19 (relating to certified company fees) establishes
fees which may be assessed upon certified companies.

Section 977.12 provides the Board with the flexibility to lower fees as established in this section by notifying
UST owners or operators at least 30 days prior to the scheduled fee change, however, the act limits fee changes
to once annually. This fee will also apply to HOT owners and operators. Additionally, the Board is adding
language that allows flexibility to change the fee assessed on regulated substances by publishing a notice in the
Pennsylvania Bulletin. Specifically, § 977.12(e) is added indicating that the Board will publish a list of any
changes regarding which substances are assessed which fees.

Section 977.12(c) is proposed to allow the Fund to limit the total fees paid by owners and operators of
nonretail bulk storage or gasoline tanks used for wholesale distribution to no more than the $5,000 annual limit
as required by the act. The remaining provisions of § 977.12 are similar to the provisions found in Chapter 971,
which is being proposed for deletion.



Section 977.13 (relating to tank fee payment procedure) proposes to incorporate language which is similar to
language currently found in § 973.3 without any substantive or procedural changes.

Section 977.14 (relating to gallon fee payment procedures) proposes to incorporate language which is similar
to language in § 973.4. The Board also proposes adding language in § 977.14(d) to address the statutory change
relating to distributors located outside the territorial boundaries of this Commonwealth. Section 705(e) of the
act allows distributors located outside this Commonwealth to collect and remit the gallon fees; however, the
distributors that fall into this category must post a performance bond in the amount of $1 million.

Section 977.15 (relating to the gallon fee discount for distributors) is similar to language currently found in
§ 973.5. There are no procedural or substantive changes to this proposed section.

Section 977.16 (relating to posting and collecting security) is similar to language currently found in § 973.8.
There have been no procedural or substantive changes made to this section.

Section 977.17 (relating to security for payment of gallon fees) is similar to the language currently found in
§ 973.9. There have been no procedural or substantive changes made to this section.

Section 977.18 (relating to capacity fee payment procedure) is similar to language currently found in § 973.6.
Previously, the Fund used the term "invoice"; it will now use the term "statement." Generally, the Fund will use
a database of pertinent information as maintained by the Department of Environmental Protection (Department)
to prepare statements. These statements will be forwarded to the participant for payment. The statements will
provide sufficient detail to show how fees are determined.

Section 977.19 (relating to certified company fees) is being proposed as the result of an amendment to the act,
specifically the act of January 30, 1998 (P.L. 46, No. 13) (Act 13). Act 13 requires the Board to provide
coverage to certified companies which is financed by fees to be assessed upon these companies. The Board, as
required by law, performed an actuarial evaluation of liabilities under this program and has adopted the fee
structure as found in § 977.19. To accomplish this task, the Board established a subcommittee comprised of
three Board members, Fund staff, and Department regulatory staff to recommend a fee structure, billing
mechanism and fee levels. Additionally, the Board hired William M. Mercer, Inc., consulting actuaries, to
perform an actuarial evaluation of the liabilities associated with- this new provision. At the September 1998
Board meeting, the subcommittee's recommendations were submitted to the Board. The Board unanimously
approved the recommendations and ordered that they be incorporated in this proposed rulemaking.

Specifically, the Board has decided that the fees for certified companies will be delineated into three major
categories. The following fees may be assessed: a certified company fee assessed at a maximum of $2,000 per
year on all certified companies; a certification fee assessed on the tank installer when an installation, major
modification, or removal activity is performed; and an activity fee which is assessed at a maximum rate of $100
per activity. The Department's database of certified companies and installers will be utilized by the Fund in
assessing fees.

Section 977.20 (relating to certified company fee, certification fee and activity fee payment procedures), is
proposed as a result of Act 13, which provides the Fund authority to assess fees and provide coverage to
certified companies.



Section 977.20(a) proposes to establish the procedures to be used by the certified companies that are required
to pay the certified and certification fees. This process is similar to the capacity fee payment procedures
proposed to be found in § 977.18. The Fund will use the existing certified tank installer and company database
maintained by the Department to prepare and forward statements to the certified companies. The certified
company shall pay the fee shown on the statement.

Section 977.20(b) proposes to outline the process by which certified companies shall remit payments of their
activity fees to the Fund. In this particular section, the Board requires the certified companies that perform the
installations, major modifications, or removals to pay the fees to the Fund. The certified companies shall submit
the fees using a form provided by the Fund. These forms for activities shall be submitted with the activity fee 30
days prior to the inception of the particular activity identified on the form. This prior notification will allow
uninterrupted coverage for the certified companies during the activity for which this fee is being assessed to
ensure the certified companies maintain their coverage in the event that a loss from the activity occurs during
the installation, major modification or removal of the tank.

Section 977.21 (relating to penalty for late payment of fees) proposes to incorporate language similar to
language presently found in § 973.3, relating to penalties for late payment of fees. The only change to this
section from its currently published format is that the Board is given discretion in assessing a late penalty for
fees. Prior to Act 13, the Board was required to assess a penalty of up to 5% of the amount due on 3 monthly
basis.

Section 977.22 (relating to fee dispute procedure) proposes to identify the rights of a participant, as well as a
distributor, who disputes the amount of an assessed or collected fee. This section incorporates similar provisions
currently found in § 973.7 relating to fee dispute procedures, and also refers the reader to § 977.51 (relating to
dispute procedures) for specific guidelines for presenting an appeal for resolving disputes.

Section 977.23 (relating to recordkeeping responsibilities) is similar to the language currently found in
§ 973.11. The only modifications made to § 977.23 clarify the types of records that the certified companies shall
retain.

Section 977.24 (relating to the audit of records) proposes to incorporate language similar to language
currently found in § 973.12. Language has been added to allow the Fund to audit the records of certified
companies because they now receive coverage under the Fund.

Subchapter C. (Coverage and Claims Procedure)

Since inception of the Fund's coverage on February 1, 1994, the Fund has handled approximately 2,400
claims for corrective action and for property damage and bodily injury. The Fund established a well-defined and
efficient program for handling claims that is designed to insure uniform claims handling. The Board is taking
this opportunity to publish the Fund's procedure to assist the regulated community in understanding the
coverage claims procedure.

Subchapter C establishes the claims procedure as detailed in Annex A. This subchapter also explains what a
participant must file to have a claim paid by the Fund. This subchapter is necessary to clarify the coverage as
outlined in the act and to encourage early reporting of claims which will expedite cleanup and lower costs.



Section 977.31 (relating to eligibility requirements) is being proposed to publish the five existing statutory
eligibility requirements as found in section 706 of the act (35 P. S. 6021.706), and add additional eligibility
requirements. These new requirements include that the participant cooperate with the Fund in investigating a
claim and in any litigation that may occur as a result of a release from a storage tank. Cooperation is essential if
the Fund is to be effective and efficient in claims handling. Another requirement for eligibility is that the
participant meet the notification requirements as proposed in § 977.34 (relating to claims reporting). Early claim
notification assists the Fund in documenting facts and other costs and identifying potential third-party actions.
Early notification allows facts to be collected while information is still fresh and allows for swift intervention to
minimize the environmental impact. Section 977.31 also proposes to explain when a certified company,
performing a tank handling activity on a UST or a HOT, is eligible for coverage.

Section 977.32 (relating to participant cooperation) explains the type of cooperation that is expected of a
participant. Generally, cooperation requires that the participant assist the Fund during the eligibility
determination process, claims investigation, the defense of a third-party action and any subrogation actions.
This section further provides that a lack of cooperation may result in denial of a claim or cessation of further
payments on a claim. These requirements are prudent business practices because thev assist the Fund in
processing claims effectively and efficiently for the benefit of the participant.

Section 977.33 (relating to Fund coverage and exclusions) is being proposed to explain the types of costs that
are covered by the Fund. This language is necessary to effectuate the purposes of the Fund and to avoid any
confusion on the part of the participant. This section provides a succinct description of the coverage available
for corrective action and for liability for property damage and bodily injury claims. This section outlines the
limitations on coverage, including deductibles, limits on payment and exclusions.

Certain exclusions from coverage are being proposed in this section. For example, the regulation bars
coverage for any release caused by the intentional acts of a participant. Contractual obligations whereby there is
an assumption of liability are also not covered, nor are default judgments. Any portion of a release which
occurred before February 1, 1994, is not covered.

Section 977.34 (relating to claims reporting) explains the responsibility of a participant to notify the Fund of
any potentially covered releases. In this section, a participant is required to notify the Fund no later than 60 days
after confirmation of a release as explained in the regulation. This proposal provides the participant adequate
time to report a claim. The 60-day notification also allows the Fund to promptly begin investigations. Currently,
there is no claims reporting requirement and there have been instances where claims are reported years after the
release actually occurred to the detriment of the Fund.

Section 977.35 (relating to third-party suit) outlines procedures for the participant to follow in the event of a
third-party claim. This section also clarifies the Fund's role in handling third-party suits brought against a
participant. The Board believes that defending third-party claims is a proper cost containment tool and should
be used wisely. Specifically, this proposed section provides guidance as to what type of information the
participant must provide to assist the Fund in its defense of any third-party suits. This section establishes the
Fund's authority to settle any claim presented by the third-party for bodily injury or property damage. Also, this
section establishes the Fund's role in assigning legal counsel where appropriate. In addition, this section limits
the Fund's obligation to defend any third-party actions when limits of liability have been exhausted for
corrective action and third party settlements.



Section 977.36 (relating to corrective action payments) establishes the process by which a participant may
receive payments for corrective actions taken as a result of a release from a UST or a HOT. This section also
establishes that corrective action costs must be reasonable and necessary. It clarifies what type of information
must be submitted so that the Fund can make informed reimbursement decisions.

Section 977.37 (relating to priority of payment) explains that the Fund may prioritize reimbursements to take
into account those items that directly impact on corrective action costs and human health.

Section 977.38 (relating to primary coverage) explains that the Fund is primary to all other coverage with
respect to eligible claims for personal injury and property damage from a release. Additionally, this section
explains that when the Fund determines that a certified company is responsible for a release that is the subject
of a claim, the coverage of a certified company will be exhausted before the coverage of an owner or operator
of a UST or a HOT is applied. This section will assist the insurance industry, the participant and the Fund in
coordinating benefits.

Section 977.39 (relating to claim dispute procedures) outlines the procedures necessary for a participant, or a
distributor, to appeal an adverse decision from the Fund. This section references the standard procedures found
in § 977.51. '

Section 977.40 (relating to subrogation for corrective action costs) explains that the Fund is subrogated to the
rights of recovery against any person for the costs of remediation. It also states that if an owner or operator does
not comply with the requirements of § 977.32, the Fund may deny any further payments on a claim.

Subchapter D. (Heating Oil Tank Optional Program)
Subchapter D is similar to the provisions currently found in Chapter 975.

Section 977.51 (relating to election requirements) addresses the procedure for HOT owners or operators to
participate in the Fund. This section incorporates similar language as currently found in § 975.3, and adds an
additional requirement in § 977.12, allowing the Board to require that fees be paid under this program.

Section 977.52 (relating to the coverage period) is similar to the language currently found in § 975.4. In this
section there are no substantive changes.

Section 977.53 (relating to cancellation of coverage) is similar to the language currently found in § 975.5. In
this section there are no substantive changes.

Section 977.54 (relating to dispute procedures) is similar to language currently found in § 975.6. In this
section, HOT owners or operators that have a dispute concerning the Heating Oil Tank Optional Program may
seek redress by filing a complaint using the procedures found in § 977.61.

Subchapter E. (Dispute Procedures)

Subchapter E is similar to language currently found in Chapters 973 and 975. The procedure in this
subchapter shall be followed by a participant or a distributor that wants to appeal a decision of the Fund.



Section 977.61 (relating to dispute procedures) is similar to the procedures currently found in Chapters 973
and 975. Certified companies and distributors may utilize the dispute procedures in keeping with the statutory
requirements. A 35-day period has been established during which a participant or distributor may request an
appeal once the Fund makes an eligibility decision. The 35-day time frame begins upon the mailing date of the
Fund's decision. Further, appeals of the Executive Director's decision to the Board shall be made within 15
days. The 15-day time frame begins upon the mailing date of the Executive Director's decision letter.

This section also requires a participant to pay fees in full during the pendency of any appeal. If the
complainants prevail in a fee dispute, fees paid plus interest will be refunded. The interest will be computed at
the rate determined by the Secretary of Revenue for interest payments for overdue taxes under section 806 of
the Fiscal Code (72 P. S. § 806). This section provides clear guidance on how to pursue an appeal involving fee
disputes and to ensure that coverage for an eligible claimant remains in place during the pendency of the
dispute. :

Affected Parties

A participant or a distributor transacting business in this Commonwealth is affected by this proposed
rulemaking. There is a fiscal impact as a result of this proposed rulemaking relating to fees. This proposed
rulemaking will have minimal impact on owners and operators as they have previously been paying fees and
receiving benefits.

Fiscal Impact
State Government

State government will not be affected by this rulemaking since the program is funded entirely by fees paid by
participants. No tax dollars are used to support this program. The fees paid by participants cover both claims
and administrative expenses.

General Public

The general public may be minimally affected to the extent that fees are assessed, since the general public is a
consumer of goods and services provided by owners and operators of a UST or a HOT who utilize the services
of certified companies. Theoretically, any fees imposed by this rulemaking may add additional costs which in
turn may lead to higher prices to consumers. However, the competitive market will likely serve as a buffer to
any increase to consumers.

Political Subdivisions

Political subdivisions are directly affected by the implementation of this proposed rulemaking since they
constitute a portion of the UST and HOT owner and operator community. The political subdivision may pay
fees based upon the types of product stored in their underground storage tanks and the cost of necessary services
supplied by certified companies to keep their tank systems in compliance with Federal and State mandates.
However, the political subdivisions receive benefits from the fees. If a release occurs, the political subdivision
may receive up to $1 million to clean the environment and minimize adverse impact to third parties.



Private Sector

Owners and operators of a UST or a HOT are directly affected by the implementation of these regulations
since they constitute a portion of the regulated community. The private sector may pay fees based upon the
types of product stored in their underground storage tanks and the cost of necessary services supplied by
certified companies. To offset this increase in costs the private sector shall receive up to $1 million in coverage
in the event of a release.

Paperwork

This proposed rulemaking will affect all UST owners and operators and certified companies in this
Commonwealth. There will be additional paperwork relating to payment of fees and claims made by a
participant. However, the Fund is developing electronic commerce capabilities to minimize paperwork burdens.
A participant can choose which method (hard copy or electronic commerce) best meets the participant's
individual business needs for paying fees, reviewing transactions and facility information, and communicating
with the Fund.

Effectiveness/Sunset Date

This proposed rulemaking will become effective upon final adoption and publication in the Pen}lsylvania
Bulletin as a final rulemaking. No sunset date is being assigned.

Contact Person

Questions or comments regarding the proposed rulemaking may be addressed in writing to Peter J. Salvatore,
Regulatory Coordinator, 1326 Strawberry Square, Harrisburg, PA 17120, within 30 days following the
publication of this notice in the Pennsylvania Bulletin. Questions or comments may also be e-mailed to
psalvatore@state.pa.us or faxed to (717) 772-1969.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71 P.S. §745.5(a)), the Department submitted a copy of this
proposed regulation on December 12, 2000 to the Independent Regulatory Review Commission. In accordance
with section 5(f) of the Regulatory Review Act (71 P.S. §745.5(f)), the Department did not submit the proposed
rulemaking to the Chairpersons of the Senate Banking and Insurance Committee and the House Insurance
Committee due to the adjournment of the legislative session sine die. On February 9, 2001, the Department re-
submitted the regulation to the Standing Committees in accordance to sections 5(a) and 5(e) (71 P.S. §§745.5(a)
and (e)).

In addition to the submitted proposed rulemaking, the Insurance Department has provided IRRC with a copy
of a detailed Regulatory Analysis Form prepared by the agency in compliance with Executive Order 1996-1,
"Regulatory Review and Promulgation.” A copy of the material is available to the public upon request. If IRRC
has objections to any portion of the proposed rulemaking, it will notify the Insurance Department within 10
days after the close of the Committees' review period. The notification shall specify the regulatory review
criteria that have not been met by that portion. The Regulatory Review Act specifies detailed procedures for the



agency, the Governor and the General Assembly to review these objections before final-form publication of the
rulemaking.

M. DIANE KOKEN, Insurance Commissioner

E. BRUCE SHELLER, Chair, Underground Storage Tank Indemnification Board



Annex A

TITLE 25. ENVIRONMENTAL PROTECTION. PART VIII. UNDERGROUND STORAGE TANK
INDEMNIFICATION BOARD

§§ 971.1--971.4. (Reserved).
§§ 973.1--973.12. (Reserved).
§§ 975.1--975.6. (Reserved).

CHAPTER 977. UNDERGROUND STORAGE TANK INDEMNIFICATION FUND
Subchapter A. GENERAL PROVISIONS

Sec.
977.1. Purpose.

977.2. Scope.
977.3. Applicability.
977.4. Definitions.

§ 977.1. Purpose.

This chapter sets forth the requirements that participants in the Fund shall satisfy to be eligible for Fund

coverage of corrective action costs, bodily injury and property damage.

§ 977.2. Scope.

This chapter addresses the establishment and collection of fees, the claims procedures, the optional heating

oil tank program and the dispute procedures of the Fund.

§ 977.3. Applicability.

This chapter applies to owners and operators of USTs, owners and operators of HOTs that elect to

participate in the Heating Oil Tank Optional Program, certified companies and distributors.

§ 977.4. Definitions.

The following words and terms, when used in this chapter, have the following meanings, unless the context

clearly indicates otherwise:

Act--The Storage Tank and Spill Prevention Act (35 P. S. §§ 6021.101--6021.2104).




Activity--Installing, making major modifications to or removing all or part of a storage tank system or

storage tank facility.

Activity fee--The per tank fee assessed upon a certified company for all activities on a UST or a HOT
calculated in accordance with section 705(d)(1) of the act (35 P. S. §§ 6021.705(d)(1)) and § 977.19 (relating to

certified company fees).

Board--The Underground Storage Tank Indemnification Board.

Bodily injury--Physical injury, sickness, disease or death sustained by a third party, resulting from a release

from a UST or a HOT, or a certified company activity.

Capacity fee--The fee assessed upon an owner or operator, calculated in accordance with section 705(d)(2)

of the act and § 977.18 (relating to capacity fee payment procedures).

Certification fee--The annual fee assessed upon a certified company which performs tank-handling activities

on a UST, calculated in accordance with section 705(d)(1) of the act and § 977.20(a) (relating to certified

company fee, certification fee and activity fee payment procedures).

Certified company--An entity, including, but not limited to, a sole proprietorship, a partnership or a

corporation, which is authorized by this title or the DEP to conduct tank-handling activities, tightness testing

activities or inspection activities using certified installers, certified inspectors or both.

Certified company fee--The fee assessed upon a certified company calculated in accordance with section

705(d)(1) of the act and § 977.20(a).

Certified tank installer--A person certified by the DEP to perform tank-handling activities on a UST or a
HOT.




Claim--A request for coverage and reimbursement from the Fund which is made by the participant that has

incurred, or will incur, corrective action costs or liability for bodily injury or property damage caused by a

release.

Claim investigation--The obtaining and reviewing of information concerning a reported claim including:

(1) Verbal or written statements.

(ii) Conducting on site visits and any information obtained from these visits.

(iii) Any other relevant information.

Corrective action costs--Reasonable and necessary expenses for corrective action, as defined in the act,

incurred by an owner or operator in response to a confirmed underground storage tank release as specified in

regulations promulgated by the DEP. The term does not include the cost of upgrading, routine inspections,

investigations or permit activities not associated with a release.

DEP--The Department of Environmental Protection of the Commonwealth.

Defense costs--Expenses incurred by the Fund in the investigation, settlement or defense of a specific claim,

including fees of attorneys that the Fund retains and other litigation expenses.

Discount--The amount retained by distributors who collect the gallon fee in accordance with § 977.22

(relating to fee dispute procedure).

Distributor--An intermediary that retains title to a regulated substance prior to delivery, and which delivers

that substance into a UST.

Distributor delivery invoice--The document supplied by the distributor to a UST owner or operator which

identifies the number of gallons of regulated substance delivered into a UST and the total gallon fee to be paid.

EPA--The United States Environmental Protection Agency.

Fund--The Underground Storage Tank Indemnification Fund.




Gallon fee--The fee assessed upon a UST owner or operator on regulated substances placed into a UST. The

gallon fee is calculated by multiplying the number of gallons of regulated substance entering a UST by the unit

charge in § 977.12 (relating to owner and operator fees).

Gallon fee statement--A form supplied by the Fund to a distributor or to a UST owner or operator upon

which the assessed gallon fee is noted, and which is returned to the Fund with the remittance.

HOT--Heating oil tank--An underground heating oil tank not regulated under regulations promulgated by

DEP, with a capacity of 3,000 gallons or greater used for storing heating oil products for use on the premises.

Nonretail bulk storage UST--A UST which is not used for dispensing gasoline to end-users.

Operator--Includes any of the following:

(i) A person who manages, supervises, alters, controls, or has responsibility for the operation of a UST.

(i) A person who manages, supervises, alters, controls, or has responsibility for the operation of a HOT,

and elects to participate in the Heating Oil Tank Optional Program.

Owner--Includes any of the following:

(i) A person who owns a UST storing regulated substances on or after November 8, 1984.

(ii) A person who owns a UST at the time all regulated substances were removed when removal

occurred prior to November 8§, 1984.

(iii) A person who owns a HOT and elects to participate in the Heating Oil Tank Optional Program.

Participant--Includes any of the following:

(i) An owner or operator of a UST.

(i1) An owner or operator of a HOT.

(iii) A certified company.

Property damage--Damage to the property of third parties that includes:




(i) Destruction of, contamination of, or other physical harm to real property or tangible personal

property, including the resulting loss of use of that property which occurred from a release from a UST on

or after February 1, 1994, or a release from a HOT on or after the date of election of coverage.

(ii) Loss of use of real property or tangible personal property that is not physically injured, destroyed or

contaminated, but has been evacuated, withdrawn from use, or rendered inaccessible because of a release

from a UST which occurred on or after February 1, 1994, or a release from a HOT on or after the date of

election of coverage.

Regulated substance--

(i) An element, compound, mixture, solution or substance that, when released into the environment,

may present substantial danger to the public health, welfare or the environment, and which is:

(A) Any substance defined as a hazardous substance in section 101(14) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C.A. § 9601), but not
includin_g substances regulated as a hazardous waste under Subtitle C of the Resource Conservation and
Recovery Act of 1976 (42 U.S.C.A. §§ 6921--6931).

(B) Petroleum, including crude oil or a fraction thereof and hydrocarbons which are liquid at

standard conditions of temperature and pressure (60° and 14.7 pounds per square inch absolute),

including oil, petroleum, fuel oil, oil sludge, oil refuse, oil mixed with other nonhazardous wastes and

crude oils, gasoline, and kerosene.

(C) Other substances determined by DEP by regulation whose containment, storage, use or

dispensing may present a hazard to the public health and safety or the environment, but not including

gaseous substances used exclusively for the administration of medical care.

(ii) The term does not include the storage or use of animal waste in normal agricultural practices.

Release--

(i) Spilling, leaking, emitting, discharging, escaping, leaching or disposing from a UST or a HOT into

surface waters and groundwaters of this Commonwealth or soils or subsurface soils in an amount equal to or

greater than the reportable release quantity determined under section 102 of the Comprehensive

Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C.A. § 9602), and regulations

promulgated thereunder, or an amount equal to or greater than a discharge as defined in section 311 of the

Federal Water Pollution Control Act (33 U.S.C.A. § 1321), and regulations promulgated thereunder.




(ii) The term also includes any spilling, leaking, emitting, discharging, escaping, leaching, or disposing

from a UST or a HOT into a containment structure or facility that poses an immediate threat of

contamination of the soils, subsurface soils, surface water or groundwater.

Security--A bond of the Commonwealth or the United States, a surety bond or an irrevocable letter of credit.

Statement--A document supplied by the Fund to the participant which documents the appropriate fees.

Subrogation--The right of the Fund to pursue a claim against a third party when the participant has been
indemnified by the Fund.

Suit--A civil action instituted against the participant for bodily injury or property damage resulting from a

release.

Tank fee--The fee assessed upon a UST owner or operator whose tanks store regulated substances, which is

calculated by multiplying the number of the USTs owned or operated by the per tank charge in § 977.12.

UST--Underground Storage Tank--

(i)_Any one or a combination of tanks (including underground pipes connected thereto) which are used

to_contain an accumulation of regulated substances, and the volume of which (including the volume of

underground pipes connected thereto) is 10% or more beneath the surface of the ground.

(ii) The term does not include:

(A) Farm or residential tanks of 1,100 gallons or less capacity used for storing motor fuel for

noncommercial purposes.

(B) Tanks used for storing heating oil for consumptive use on the premises where stored unless they

are specifically required to be regulated by Federal law.

(C) A septic or other subsurface sewage treatment tank.

(D) A pipeline facility (including gathering lines) regulated under:
(D _The Natural Gas Pipeline Safety Act of 1968, Pub.L. No. 90-481, 82 Stat. 720 (49 U.S.C.A.
App. §§ 1671--1687).




(II) The Hazardous Liquid Pipeline Safety Act of 1979, Pub.L. No. 96-129, 93 Stat. 989 (49
U.S.C.A. §§ 2001--2015).

(E) An interstate or intrastate pipeline facility regulated under state laws comparable to the

provisions of law in subparagraph (iv).

(F) Surface impoundments, pits, ponds or lagoons.

(G) Stormwater or wastewater collection systems.
(H) Flow-through process tanks.

(D) Liquid traps or associated gathering lines directly related to oil or gas production and gathering

operations.
(J) Storage tanks situated in an underground area (such as a basement, cellar, mine working, drift,

shaft or tunnel) if the tank is situated upon or above the surface of the floor.
(K) Except for tanks subject to the requirements of 40 CFR Part 280 (relating to technical standards

and corrective action requirements for owners and operators of UST), tanks regulated under the Solid
Waste Management Act (35 P.S. §§ 6018.101--6018.1003), including piping, tanks, collection and

treatment systems used for leachate, methane gas and methane gas condensate management.
(L) A UST whose capacity is 110 gallons or less.

(M) Tanks containing radioactive materials or coolants that are regulated under The Atomic Energy
Act of 1954 (42 U.S.C.A §§ 2011--2297).
(N) A wastewater treatment tank system.

(O) Equipment or machinery that contains regulated substances for operational purposes such as
hydraulic lift tanks and electrical equipment tanks.

(P) A UST that contains a de minimis concentration of regulated substances.

(Q) An emergency spill or overflow containment UST system that is expeditiously emptied after

use.

(R) A UST that is part of an emergency generator system at nuclear power generation facilities

regulated by the Nuclear Regulatory Commission under 10 CFR Part 50, Appendix A (relating to

general design criteria for nuclear power plants).

(S) Other tanks excluded by policy or regulations promulgated under the act.

Waste oils--An accumulation of oils from several sources, including the following:

(i) Water emulsified in oil.




(i1) The reaction of incompatible oils that have been mixed.

(iii) Foul or wet oil and sludge received from receipt operations.

(iv) Sludges or bottom sediment accumulating in the bottoms of storage tanks after a significant period

of time.

(v) Oil which has been spilled and then recovered from sumps, basins or other spaces.

(vi) Oil contaminated by gasoline or other petroleum products.

Wholesale distribution UST--A UST used for intermediate storage of gasoline prior to delivery into a UST

that directly serves end users.

Subchapter B. FEES AND COLLECTION PROCEDURES

Sec.

977.11. Fund fees.

777.12. Owner and operator fees.

977.13. Tank fee payment procedure.

977.14. Gallon fee payment procedure.

977.15. Gallon fee discount for distributors.
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977.17. Security for payment of gallon fee.

977.18. Capacity fee payment procedure.

977.19. Certified company fees.

977.20. Certified company fee, certification fee and activity fee payment procedures.

077.21. Penalty for late payment of fees.

977.22. Fee dispute procedure.

977.23. Recordkeeping responsibilities.
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§ 977.11. Fund fees.

The fees in this subchapter are established and assessed by the Board to finance the Fund.

§ 977.12. Owner and operator fees.

(a) Maximum fees. The Board may charge and modify fees, not to exceed the maximum fees established in

this section, based on an annual actuarial review. The Fund shall publish the annual fee in the Pennsylvania

Bulletin at least 30 days prior to the effective date of the scheduled fee change.

(b) Tank and gallon fees. A UST owner or operator storing gasoline, new motor oil, hazardous substances,

gasohol, aviation fuel, mixture, farm diesel and other types of substances based on the tank registration

information maintained by DEP may be assessed the following fees:

(1) Tank fee. A tank fee not to exceed a maximum fee of $100 per UST per year.

(2) Gallon fee. A gallon fee on all regulated substances entering a UST not to exceed a maximum fee of

2¢ per gallon.

(c) Nonretail bulk storage. Total fees paid by an owner or operator of a nonretail bulk storage or wholesale

distribution UST storing gasoline are calculated using the method described in subsection (b) and are capped at
$5.000 per UST per year in accordance with section 705(d)(3) of the act 35 P. S. § 6021.705(d)(3)).

(d) Capacity fee. An owner or operator which stores regulated substances including diesel, heating oil, used

motor oil, kerosene and unknown substances based on the tank registration information maintained by the DEP

may be assessed a capacity fee not to exceed a maximum fee of 15¢ per gallon of capacity, which amount is

calculated in accordance with section 705(d)(2) of the act.

(e) Changes to applicability of fees to particular substances. The Board may establiéh, by publishing a

notice in the Pennsylvania Bulletin, any changes regarding which substances are assessed a tank fee, a capacity

fee or a gallon fee.

§ 977.13. Tank fee payment procedure.

(a)_The Board may charge a per tank fee to a UST owner or operator.
(b) The tank fee shall be calculated as set forth in § 977.12 (relating to owner and operator fees)
(c) The UST owner or operator shall pay the tank fee on or before the fee payment due date on the

statement.



§ 977.14. Gallon fee payment procedure.

(a) A distributor shall collect any gallon fee directly from a UST owner or operator. If a UST owner or

operator pays the fee, but a distributor fails to remit the fee, a UST owner or operator, upon proof of payment,

will be eligible for Fund coverage. A distributor who fails or refuses to remit fees shall be subject to sanctions

as provided in § 977.16 (relating to posting and collecting security).

(b) On or before the last day of each month, a distributor shall remit to the Fund any collected gallon fees,

less the discount described in § 977.15 (relating to gallon fee discount for distributors). A distributor shall

submit a completed gallon fee statement to the Fund on a monthly basis to document the amount of product

distributed. The gallon fee will be based on the amount of regulated substance delivered into a UST by a

distributor in the preceding month.

(c) A distributor shall record the number of gallons delivered on the delivery invoice, *he receipt or another

form which documents the date and amount of regulated substance delivered. A distributor shall provide a copy

of this document to a UST owner or operator at the time of delivery. The number of gallons recorded on each

delivery invoice shall be used to calculate the total number of gallons on the gallon fee report form for the

preceding month. A distributor shall use the total of gallons recorded to calculate the gallon fee.

(d) A distributor located outside the territorial boundaries of this Commonwealth may collect and remit

gallon fees upon proof that a performance bond by a licensed company has been secured and maintained in the

amount of $1 million. If a UST owner or operator is using an out-of-State distributor that chooses not to collect

the fees, the UST owner or operator shall notify the Fund and shall remit fees to the Fund.

(e) A UST owner or operator who pays the gallon fee to the Fund shall pay the fees directly to the Fund and

record deliveries in accordance with subsections (a)--(d). A UST owner or operator who does not receive

regulated substances from a distributor shall notify the Fund and pay the fee directly to the Fund.

(f) If a UST owner or operator fails or refuses to pay the gallon fee, by the due date, a distributor shall

provide the Board in writing with the following information: the name and address of the owner or operator, the

street address of the UST location, the point of contact for the distributor, product delivery dates and the amount

of gallon fee not paid.

(g) If the Board determines that a distributor is ineligible, in accordance with § 977.16 to collect and remit

the gallon fee in accordance with § 977.12 (relating to owner and operator fees), a UST owner or operator shall

after notification of the distributor's status by the Board, pay the fee directly to the Fund following the

procedures in subsections (a)--(e).




(h) A UST owner or operator with tanks used for nonretail bulk storage or wholesale distribution of

gasoline is not required to pay more than $5,000 per tank per year in per gallon fees. See section 705(d)(3) of
the act (35 P. S. § 6021.705(d)(3)).

§ 977.15. Gallon fee discount for distributors.

(a) The net monthly gallon fee remitted to the Fund by a distributor under § 977.14 (relating to gallon fee

payment procedures) shall be the gallon fee less a discount computed as follows: 1% multiplied by the gallon

fee collected.

(b) The gallon fee discount will not be allowed when the gallon fee payment is received by the Fund after

the due date.

§ 977.16. Posting and collecting security.

(a) Requirement to post security.

(1) A distributor shall remit fees on or before the last day of each month. Fees shall be calculated based

on the quantity of the regulated substance distributed by the distributor in the preceding month. A distributor

shall be considered delinquent if fees are not received by the Fund within 45 days after the end of the

calendar month in which the product was delivered.

(2) A distributor shall post security for a minimum of 12 months following a delinquency.

(3) Following the posting of security, the Fund will have recourse against the security if the distributor

fails to timely remit to the Fund, all or part of the gallon fee due to the Fund.

(4) The form of security and the calculation of the amount of security shall be as set forth in § 977.17

(relating to security for payment of gallon fees).

(b) Collecting posted security.

(1) For any delinquent payment the Fund may make demand for payment upon the distributor's surety

or guarantor for payment of the full amount due the Fund.

(2) The distributor shall post replacement security within 5 days after collection of the posted security.

A distributor who fails or refuses to post replacement security is ineligible to collect the fees of the Fund.

§ 977.17. Security for payment of gallon fee.

(a)_The value of the security posted by a distributor shall be calculated by multiplying the gallon fee as set

forth in § 977.12 (b)(ii) (relating to owner and operator fees) by the number of gallons of regulated substance

(except heating oil and diesel fuel products) distributed over the 3-month period in the past calendar year in

which the distributor distributed the greatest volume of regulated substance.




(b) The Fund will accept only payment bonds issued by surety companies licensed to do business in this

Commonwealth.

(c) Negotiable securities of the United States or the Commonwealth may be used in lieu of a surefy bond if

the face value of the security is not less than the amount of the security required. The securities shall be held by

the State Treasurer.

(d) Bank letters of credit submitted as collateral shall be subject to the following conditions:

(1) The letter of credit shall be a standby or guarantee letter of credit issued by a Federally insured or

equivalently protected bank or banking institution authorized to do business in this Commonwealth.

(2) The letter of credit shall be irrevocable and shall be so designated. The letter of credit shall name the

Fund as the beneficiary and shall be payable to the Fund. The Fund may accept a letter of credit for which a

limited time period is stated if the following conditions are met and are stated in the letter:

(i) The letter of credit is automatically renewable for additional time periods unless the bank gives

at least 90 days prior written notice to both the Fund and the owner or operator, of its intent to terminate

the letter of credit at the end of the current time period.

(i) The Fund may draw upon the letter of credit before the end of its time period, if the distributor is

required to post security under § 977.16 (relating to posting and collecting security) and has failed to

replace the letter of credit with other acceptable means of compliance in accordance with section 215 of
the Oil and Gas Act (58 P. S. §§ 601.215) within 30 days of the bank's notice to terminate the letter of

credit.
(iii) A distributor will notify the Fund within 30 days of the bank's notice to terminate the letter of

credit.

(3) The letter of credit shall be governed by the Uniform Custom and Priorities for Accounting Credits,

International Chamber of Commerce, Publication Number 400 (1983 edition), and the laws of the

Commonwealth, including 13 Pa.C.S. § 5101 (relating to letters of credit).

(4) The Fund will not accept a letter of credit from a bank, which has failed or refused to pay, in full, on

a letter of credit previously submitted as collateral to the Fund.

(5) The Fund will not accept a letter of credit that contains rights of set-off, or liens in favor of the

issuing bank.
(e) If the Fund collects an amount under the letter of credit in excess of the fees due, following failure of

the distributor to replace the letter of credit after demand by the Fund, the Fund will hold the excess proceeds as




cash collateral. The distributor may obtain the excess after the distributor has submitted, and the Fund has

approved, a bond or other form of security posted in compliance with this section.

§ 977.18. Capacity fee payment procedure.

(a) The Fund may charge the capacity fee to an owner or operator.

(b) The capacity fee shall be calculated as set forth in § 977.12(d) (relating to owner and operator fees).

(c) An owner or operator shall pay, on or before the due date indicated on the statement, the full amount of

the capacity fee or a monthly payment of 1/12 of the total capacity fee due.

§ 977.19. Certified company fees.

(a) Maximum fee. The Board may charge and modify fees, not to exceed the maximum fees established in

this section, based on an annual actuarial review. The Fund shall publish the annual fee in the Pennsylvania

Bulletin at least 30 days prior to the effective date of the scheduled fee change.

(b) Certified company fee. Certified companies may be required to pay to the Fund a certified company fee

not to exceed a maximum fee of $2,000 per year.

(¢) Certification fee. Certified companies which perfoﬁn tank-handling activities on a UST as described in

this subsection, may be required to pay to the Fund an annual certification fee for each of the certifications held

for each of the certified installers, based on the certification information maintained by the DEP:

(1) Installation and modification certification (UMX) fee not to exceed a maximum fee.of $100.

(2) Removal certification (UMR) fee not to exceed a maximum fee of $50.

(3) Tightness Tester certification (UTT) fee not to exceed a maximum fee of $25.

(4) Storage tank liner certification fee (TL) not to exceed a maximum fee of $100.

(d) Activity fee. A per tank activity fee may be assessed on all activities on a UST or a HOT. The tank

installer must complete an activity fee form for each activity. These forms and the activity fees shall be

submitted to the Fund 30 days prior to the commencement of the activity. The fees are as follows:

(1) Installation Activity Fee not to exceed a maximum fee of $100.

(2) Major Modification Activity Fee not to exceed a maximum fee of $100.

(3) Removal Activity Fee not to exceed a maximum fee of $100.

§ 977.20. Certified company fee, certification fee and activity fee payment procedures.

(a) Certified company fee and certification fee payment procedures.

(1) This section applies to a certified company that performs installations, major modifications, or

removals ofa UST ora HOT.




(2) A certified company shall pay the certified company fee and the certification fee to the Fund on or

before the due date on the statement.

(3) The assessed fees shall be calculated as set forth in § 977.19 (relating to certified company fees).

(4) A certified company shall pay, by the due date indicated on the statement, the full amount of the fee

or a monthly payment of 1/12 of the total certified company fee and certification fee.

(b) Activity fee payment procedures.

(1) This section applies to a certified company that performs installations, major modifications, and
removals of a UST or a HOT.

(2) The certified company shall submit any required installation, modification and removal fees on a

form provided by the Fund for each facility where the certified company is performing an activity.

(3) The certified company shall submit the form and activity fee at least 30 days prior to the inception

of the tank-handling activity.
(4) The activity fee shall be calculated as set forth in § 977.19(d) (relating to certified company fees).

§ 977.21. Penalty for late payment of fees.

Failure or refusal of a participant to pay the fee or a part of the fee by the date established by the Board for

the payment of fees may result in a penalty of 5% of the amount due which shall accrue on the first day of

delinquency. Thereafter, on the last day of each month during which a part of a fee or a prior accrued penalty

remains unpaid, an additional 5% of the then unpaid balance shall accrue in accordance with section 705(¢e) of

the act (35 P. S. § 6021.705(e)).

§ 977.22. Fee dispute procedure.

(a) General disputes. The participant or a distributor that disputes the amount of an assessed fee may obtain

review by filing a complaint with the Fund's Executive Director following the procedure established in § 977.61

(relating to dispute procedures).

(b) Change in tank ownership. If a change in the ownership of a UST occurs and the prior owner failed to

pay assessed fees, the current owner may file an affidavit supplied by the Fund to establish date of ownership.

The Fund may waive unpaid assessed fees up to and including the date of purchase of a UST. Coverage for

releases occurring on or after the date of ownership may be considered for Fund coverage, based on the

eligibility requirements as found in § 977.31 (relating to eligibility requirements).




§ 977.23. Recordkeeping responsibilities.

(a) An owner or operator shall maintain for 3 years documents necessary to verify the payment of the

gallon, capacity, and tank fees. At a minimum, these records shall include:

(1) Distributor delivery invoices.

(2) Financial records documenting payment of fees.

(3) Regulated substance inventory documents.

(4) Copies of the statement for a gallon, capacity, or tank fee.

(b) A distributor shall maintain for a minimum of 3 years documents necessary to verify the number of

gallons of regulated substances delivered into a UST. Records shall be maintained by customer account and

shall include at a minimum:

(1) Distributor delivery invoices.

(2) Financial records, by customer account, documenting payment of the gallon fee.

(3) Financial records pertaining to remittance of the gallon fee by distributor.

(4) Regulated substance inventory records.

(5) Copies of the Fund's gallon fee statement.

(c) A certified company shall maintain for 3 years documents necessary to verify the company certification

and the number of installer certifications held by the employes of the company for the installation, major

modification, and removal of a UST or a HOT. This documentation shall include, at a minimum:

(1) Copies of DEP company certification and tank installer certificates.

(2) Financial records documenting payment of fees to the Fund.

(d) A certified company shall maintain documents necessary to verify the number of installations,

modifications, and removal activities performed on a UST or a HOT. This documentation shall include, at a

minimum:

(1) Copies of the tank activity report form originally submitted to DEP.

(2) Financial records documenting payment of fees to the Fund.

(e) Documents identified in this section shall be made available to the Fund upon request.

§ 977.24. Audit of records.

The Fund may require audits of the participant or a distributor to protect the rights and responsibilities of the
Fund.




Subchapter C. COVERAGE AND CLAIMS PROCEDURES

Sec.

977.31. Eligibility requirements.

977.32. Participant cooperation.

977.33. Fund coverage and exclusions.

977.34. Claims reporting.

977.35. Third-party suit.

977.36. Corrective action payments.

977.37. Priority of payment.

977.38. Primary coverage.

977.39. Claim dispute procedures.

977.40. Subrogation for corrective action cost.

§ 977.31. Eligibility requirements.

(a) To be eligible for Fund coverage, the participant shall meet the following eligibility requirements as set
forth in section 706 of the act (35 P. S. §§ 6021.706):

(1) The participant is potentially liable for the corrective action costs, bodily injury or property damage.

(2) The current fee required under section 705 of the act (35 P. S. § 6021.705) has been paid.

(3) A UST or HOT has been registered in accordance with the requirements of section 503 of the act
(35P.S. §6021.503).

(4) The participant has obtained the appropriate permit or certification, if required under sections 108,
501 and 504 of the act (35 P. S. §§ 6021.108, 6021.501 and 6021.504).

(5) The release that is the subject of the claim occurred after the date established by the Board for
payment of the fee required by section 705(d) of the act (35 P. S. § 6021.705(d)). This date is established as
February 1, 1994.

(6) The participant cooperates, as defined in § 977.32 (relating to participant cooperation), with the Fund in

its eligibility determination process, claims investigation, the defense of any suit, the pursuit of a subrogation

action and other matters as requested.

(7) The participant has met the notification requirements of § 977.34 (relating to claims reporting).




(8) If the claimant is a certified company, the company conducted a tank-handling activity on a UST or a

HOT from which the release occurred.

§ 977.32. Participant cooperation.

(a) At a minimum, the participant shall cooperate by:

(1) Providing all information requested by the Fund including tank system design documents, inventory

records, tank tightness test results, contracts, and other information pertinent to a claim within 30 days of the

request of the Fund, or additional time as set by the Fund.

(2) Permitting the Fund or its agent to inspect, sample, and monitor on a continuing basis the property

or operation of the participant.

(3) Providing access to interview employes, agents, representatives, or independent contractors of the

participant; and to review any documents within the possession, custody or control of the participant

concerning the claim.

(4) Submitting, and requiring employes, consultants, and other interested parties subject to its control to

submit, to an examination under oath upon the request of the Fund.

(5 Obtainihg competitive proposals for work to be performed when requested by the Fund.

(b) The participant shall cooperate in all respects with the Fund, its investigators, attorneys, and agents

during the investigation and resolution of a claim, including the defense of a suit, as provided in § 977.35

(relating to third-party suit) and any subrogation action as provided in § 977.40 (relating to subrogation for

corrective action cost).

(c) Lack of cooperation by the participant with the Fund or its investigators, attorneys, or agents may result

in denial of the claim or cessation of further payments on a claim.

§ 977.33. Fund coverage and exclusions.

(a) Fund coverage.

(1) Corrective action. The Fund shall indemnify an eligible owner or operator for up to the available

coverage limit, for reasonable and necessary corrective action costs.

(2) Bodily injury or property damage. The Fund shall indemnify the eligible participant, up to the

available coverage limit, for bodily injury and property damage.

(i) The Fund may defend any suit against the eligible participant. The cost of this defense does not

reduce Fund coverage limits.




(ii) Punitive or exemplary damages awarded against the participant as a result of a suit are excluded

from Fund coverage.

(3) Deductible. Payment of a claim for corrective action costs shall be subject to a deductible in an

amount not less than $5,000 per tank per occurrence for each UST or HOT that contributed to the release. If

an eligible claim for bodily injury or property damage results from the release, an additional deductible per

tank per occurrence in an amount not less than $5,000 applies to all claims in addition to the deductible for

corrective action. A certified tank installer is subject to one deductible per tank per occurrence. The Fund in

its discretion may pay the entire claim and seek reimbursement of the applicable deductible from the

participant. The Fund shall publish the deductibles in the Pennsylvania Bulletin annually.

(4) Limits of liability. Payment of corrective action costs and bodily injury and property damage claims

are subject to the following limits of liability:

(i) Payments for reasonable and necessary corrective action costs, and bodily injury or property

damage may not exceed a total of $1 million per tank per occurrence and may not exceed the annual

aggregate limit.
(i1) Payments may not exceed:

(A) _An annual aggregate of $1 million for each owner and operator of 100 or less UST or an

owner or operator of 100 or less HOT.

(B) An annual aggregate of $2 million for each owner or operator of 101 or more UST or an

owner or operator of 101 or more HOT.

(iii) For the purpose of determining coverage limits, any release, whether sudden, accidental,

intermittent or continuous will be considered one occurrence.

(iv) The Fund will only reimburse an owner or operator for reasonable and necessary corrective

action costs.

(v) Damages paid to a third party for bodily injury or property damage may not exceed the amount

of damages awarded by a court of competent jurisdiction or the amount agreed to by the Fund in

settlement of the claim or suit resulting from a release. Under no circumstances will the Fund pay any

amount in excess of the Fund's limit of liability as found in paragraph (4).

(b) _Exclusions. Fund coverage does not apply to the following:

(1) Any release caused in whole or in part by the intentional act of the participant.

(2) Any damages which the participant is legally obligated to pay solely by reason of the assumption of

liability in a contract or agreement unless the participant has paid all current and past-due fees to the Fund




as required by section 705(e) of the act (35 P. S. § 6021.705(e)), and the release was not discovered or

known by the participant or by any previous participant, prior to the payment of any past due fees.

(3) Any portion of a release which occurred before February 1, 1994.

(4) Any claim made against a certified company before the date of election of coverage.

(5)_Any claim made against the participant for a release discovered before any required fees are paid.

(6) Default judgments.

§ 977.34. Claims reporting.

The participant shall notify the Fund within 60 days after the confirmation of a release under §§ 245.304

and 245.305 (relating to investigation of suspected releases; and reporting releases).

§ 977.35. Third-party suit.

(a) Suit. In addition to the requirements of § 977.32 (relating to participant cooperation), the participant

shall assist the Fund in its defense of a suit. The participant shall forward to the Fund all materials including:

(1) Technical reports, laboratory data, field notes, or any other documents gathered by or on behalf of

the participant to abate a release or to implement corrective action.

(2) Documentation of release detection methods, such as tank and line tightness tests or inventory

records to verify that a release has taken place.

(3) Correspondence between the participant and any other persons relating to the release or claim that is

the subject of the suit

(4) Demands, summons, notices, or other processes or papers filed with, in or by a court of law,

administrative agency, or an investigative body relating to the release or claim.

(5) The expert reports, investigations and data collected by experts retained by the participant relating to

the release or claim.

(6) Other information developed or discovered by the participant concerning the release or claim.

(b) Legal defense undertaken by the Fund. The Fund may settle or defend any claim for bodily injury or

property damage. The Fund may assign legal counsel to defend any suit brought against the participant by a

third party. The Fund will not reimburse legal fees for any firm not assigned by the Fund.

(c) Defense and exhaustion of limits. The Fund is not reqliired to pay defense costs after the limit of liability

is exhausted.



§ 977.36. Corrective action payments.

(a) The Fund shall make payments for reasonable and necessary corrective action costs to an owner or

operator, unless a signed Authorization to Pay Form provided by the Fund has been submitted designating

another person to receive Fund payments.

(b) Time and expense charges for remediation invoices shall be submitted to the Fund for all work

performed. For invoices to be paid by the Fund, the invoices must be fully documented to include:

(1) Time sheets for personnel and equipment.

(2) Statements of work performed.

(3) Receipts or other documentation for expendable supplies and subcontractor supplies.

(4) A list of tests performed with costs and results for any laboratory analyses.

(5) The owner, operator or remediation contractor shall supply rate schedules, fees for service

schedules, and contracts with consultants.

(6) All subcontractor invoices.

(c) An owner or operator may request that the Fund employ an alternative remediation payment option to

include pay for performance type contracts.

§ 977.37. Priority of payment.

The Fund may prioritize reimbursements. The prioritization may take into account corrective action costs

and the impact of the release on human health.

§ 977.38. Primary coverage.

(a) Primary coverage. The Fund provides primary coverage for corrective action costs and eligible claims

for personal injury and property damage due to a release from a UST or a HOT.

(b) Combined limits. When the Fund determines a certified company is responsible for the release that is

the subject of the claim, the coverage of a certified company will be exhausted before the coverage of an owner

" or operator of a UST or a HOT is applied.

§ 977.39. Claim dispute procedures.

The participant, or a distributor, that disputes a determination of the Fund may obtain a review of the

determination by filing an appeal with the Executive Director of the Fund by following the procedures

established in § 977.61 (relating to dispute procedures).

§ 977.40. Subrogation for corrective action cost.




(a)_The Fund, after any payment, shall be subrogated to all of the rights of recovery of an owner or operator

against any person for the costs of remediation.

(b) If an owner or operator does not comply with the requirements of § 977.32 (relating to participant

cooperation), the Fund may deny any further payments on a claim.

Subchapter D. HEATING OIL TANK OPTIONAL PROGRAM

Sec.

977.51. Election requirements.

977.52. Coverage period.

977.53. Cancellation of coverage.

977.54. Dispute procedures.

§ 977.51. Election requirements.

To elect coverage from the Fund, a HOT owner or operator shall:

(1) Complete and submit an application form available from the Fund.

(2) Provide the Fund with a copy of a tank tightness test utilizing an EPA approved testing system,

indicating a satisfactory result. The test must have been completed within the 30-day period preceding the

application date.

(3) Submit a fee determined by the Fund not to exceed a maximum of $100. The fee will be credited to

the applicant's account if the application is approved or returned if the application is rejected.

(4) Pay any fee established in § 977.11 (relating to Fund fees).

§ 977.52. Coverage period.

If the Fund determines that the requirements set forth in § 977.31 (relating to eligibility requirements) have

been satisfied, coverage by the Fund will be effective from the date the application is received. A HOT owner

or operator will have continuous coverage provided all fees are paid within 30 days of the due date indicated on

the statement provided by the Fund.

§ 977.53. Cancellation of coverage.




(a) A HOT owner or operator may cancel coverage by providing advance written notice to the Fund.

Coverage will be terminated on the date notice is received by the Fund or on a later date as requested by the

HOT owner or operator. Fee refunds shall be made on a pro-rata basis.

(b) The failure of a HOT owner or operator to remit fees within 30 days of the due date indicated on the

statement will cause coverage to be canceled as of the due date. A fee is deemed paid on the date the payment is

received by the Fund. Coverage may be reinstated as provided in section 705(e) of the act (35 P.S.
§ 6021.705(e)).

§ 977.54. Dispute procedures.

A HOT owner or operator who disputes a decision of the Fund may obtain review by filing a complaint with

the Fund's Executive Director following the procedures set forth in § 977.61 (relating to dispute procedures).

Subchapter E. DISPUTE PROCEDURES

Sec.

977.61. Dispute procedures.

§ 977.61. Dispute procedures.

(a) An appeal of a decision of the Fund shall be made in writing to the Executive Director of the Fund. The

appeal must be received within 35 days of the mailing date of the Fund's decision. An appeal shall contain:

(1) The name and address of the appellant.

(2) A statement of the facts forming the basis of the complaint.

(3)_Supporting material.

(b) An appeal of the Executive Director's decision shall be made in writing to the Board. The appeal must

be received by the Board within 15 days of the mailing date of the decision. The appeal process shall be

conducted in accordance with 1 Pa. Code Part II (relating to the General Rules of Administrative Practice and

Procedure).
(c) An adjudication of the Board may be appealed in accordance with 2 Pa.C.S. § 702 (relating to appeals).

(d) To remain eligible for Fund coverage, disputed fees shall be paid in full during the pendency of an

appeal.



(1) If a participant or a distributor prevails in the appeal, fees paid in excess of the amount determined

to be due plus interest shall be refunded. Interest shall be computed at the rate determined by the Secretary

of Revenue for interest payments for overdue taxes under section 806 of the Fiscal Code (72 P. S. § 806).

(2) Penalties authorized by the act or by § 977.21 (relating to penalty for late payment of fees) will be

retroactive to the first day of delinquency.




Comments on the regulation listed below have been received from the following:

Reg # Regulation Title

11-179 Regulation of the Underground Storage Tank Indemnification Fund

Mpr. David E. Callahan

Executive Director

Associated Petroleum Industries of Pennsylvania

240 N. Third Street
Harrisburg, PA 17108

Phone: (717)234-7983 X00000

Date Received 01/19/2001

EMail: apip@worldnet.att.net

Mr. John D. Pile

Earthtech, Inc.
336 Bloomfield St., Suite 201
Johnstown, PA 15904

Phone: (814) 266-6402 X00000

PA DEP Certified Remover

Date Received 01/23/2001

EMail:

Mr. John W. MyersJr.

Professional Enterprises Inc.
140 Buckeye Road
Karns City, PA 16041-1408

Phone: (724) 445-7064 X00000

Date Received 01/23/2001

EMail: fullycertified@aol.com
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/ ‘1 ‘ arth teCh, In c. Environmental. \ining &

Site Development Services
CONSULTING SCIENTISTS & ENGINEERS www.scientificengineers.com

January 18. 2001

Peter J. Salvatore

RECEIVED
Regulatory Coordinator

1326 Strawberry Square JAN 2 3 2001
Harrisburg. PA 17120
Ofies of Gpecia) Propas

RE: Underground Storage Tank Indemnification Fund
25 PA Code, Chapter 977.19 & 977.20

Dear Mr. Salvatore:

We are writing to comment on the proposed regulations noted above and published in the
Pennsylvania Bulletin in Volume 30, No. 52 on December 23, 2000. We feel the proposed
regulations will cause qualified individuals and companies to allow their certifications to
expire, and therefore, reduce competition in this market. We also feel the requirements of
the regulation are excessive for companies who already have errors & omissions (E & O)
insurance.

Earthtech. Inc. is certified in removal and inspection in Pennsylvania. We have been
involved in the management of underground storage tanks since the mid-1980's. Due to
the risk involved in tank handling activities, we have always carried E & O insurance for
the protection of our clients and our company. Thankfully, we never had to make an E &
O claim for a release caused by Earthtech, Inc. during a removal.

Our clients consist mainly of small fuel retailers. municipalities, and private companies
who have decided to get out of the fuel storage business and remove their underground
storage tank(s). Typically, we provide the certified remover and subcontract the actual
digging to a local professional excavator. This method has provided cost effective means
of removing the tank for our customer. Although our workload has dropped dramatically
since the upgrade deadlines have passed, we still present another option when compared to
the tull time installer. Many of our customers felt they were ignored by the full time
installer who realizes a larger profit margin from a removal/installation project when
compared to a small removal only situation.

With our current tank removal workload and the published proposed regulations (flat tee
for all companies certified for tank handling activities pay $2000.00 per year). we

- —
Mailing Address: 336 Bloomfield St.. Suite 201 Office Numbers: Johnstown: (814) 266-6402 FAX: (814) 266-6330
Johnstown. PA 15904 Somerset: (814) 443-3384




Underground Storage Tank Indemnification Fund 2
25 PA Code, Chapter 977.19 & 977.20

anticipate the expiration of all our PA DEP underground storage tank removal
certifications.

We thank-you for your time and consideration.

Sincerely.

e N
/’%u/ /(/. g/é‘/
John D. Pile

PA DEP Certified Remover

cc: file



COMMONWEALTH OF PENNSYLVANIA

INSURANCE DEPARTMENT
OFFICE OF SPECIAL PROJECTS Phone: (717) 787-4429
1326 Strawberry Square Fax:  (717) 705-3873
Harrisburg, PA 17120 E-mail: psalvato@ins.state.pa.us
February 9, 2001

Mr. Robert Nyce

Executive Director

Independent Regulatory Review Comm.
333 Market Street

Harrisburg, PA 17101

Re:  Insurance Department Proposed
Regulation No. 11-179, Underground
Storage Tank Indemnification Fund

Dear Mr. Nyce:

Pursuant to Section 5(a) of the Regulatory Review Act, enclosed for your information and review is
proposed regulation 25 Pa. Code, Chapter 977, Regulation of the Underground Storage Tank
Indemnification Fund.

Chapter 977 is proposed to consolidate the regulatory requirements from Chapters 971, 973 and 975 into
one chapter and to clarify and explain the establishment and collection of fees, the administration of
claims, the Heating Oil Tank Optional Program and dispute resolution procedures.

This regulation was erroneously submitted to the Environmental Resources and Energy standing
committees of the Senate and the House according to section 5(f) of the Regulatory Review Act. It is
being re-submitted to the proper Committees that were designated in January 2001. Copies of comments
received are also being forwarded to the Committees with the regulation.

If you have any questions regarding this matter, please contact me at (717) 787-4429.

Sincerely yours,

A

Peter J. Salvatore

Regulatory Coordinator
11-179p sine die reassigned
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