
(1) Agency

Pennsylvania Public Utility Commission <

(2) I.D. Number (Governors Office Use)

L-00990140/57-204

This space for use by IRRC

REOEr/ED
000SEP21 AMU: fl

IRRC Number: C*fr3fc?
(3) Short Title

Rulemaking Order Standardizing Local Exchange Company Responses to Customer Contacts Alleging
Unauthorized Changes to the Customer's Telecommunications Service Provider and Unauthorized Charges Added to
the Customer's Bill

(4) PA Code Cite

52 Pa. Code Sections 64.2; 64.23

(5) Agency Contacts & Telephone Numbers

Primary Contact: Temence J. Buda 787-5755

Secondary Contact: Janice Ragonese 772-4835

(6) Type of Rulemaking (check one)

• Proposed Rulemaking
E3 Final Order Adopting Regulation
• Final Order, Proposed Rulemaking Omitted

(7) Is a 120-Day Emergency Certification Attached?

|g| No
• Yes: By the Attorney General
• Yes: By the Governor

(8) Briefly explain the regulation in clear and nontechnical language.

Over the last two years, hundreds of residential customers have filed informal telecommunications industry -
related complaints with the Commission regarding certain practices identified as "cramming," which is adding an
unauthorized charge to a customer's telephone bill, and "slamming," which is the unauthorized change of a
customer's telecommunications service provider. The purpose of the regulation is to implement rules which
standardize local exchange company responses to customer contacts alleging cramming and slamming

(9) State the statutory authority for the regulation and any relevant state or federal court decisions.

66 pa. C.S. Section 1501
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(10) Is the regulation mandated by any federal or state law or court order, or federal regulation? If

yes, cite the specific law, case or regulation, and any deadlines for action.

See answer to No. 9 above

(11) Explain the compelling public interest that justifies the regulation. What is (he problem it
addresses?

The problem it addresses is the influx of these complaints that are first made to LEC's, and ultimately
involve Commission intervention. The regulations are intended to place responsibility for resolving the
complaints on the party responsible for the problem, the interexchange long distance carrier, the
competitive local exchange carrier, billing clearinghouse, or information service provider.

(12) State the public health, safety, environmental or general welfare risks associated with
nonregulation.

(13) Describe who will benefit from the regulation, (Quantify the benefits as completely as possible
and approximate the number of people who will benefit.)

All telecommunication customers could effectively benefit from the regulation.
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(14) Describe who will be adversely affected by the regulation. (Quantify the adverse effects as
completely as possible and approximate the number of people who will be adversely affected.)

(15) List the persons, groups or entities that will be required to comply with the regulation.
(Approximate the number of people who will be required to comply.)

All local exchange companies

(16) Describe the communications with and input from the public in the development and drafting of
the regulation. List the persons and/or groups who were involved, if applicable.

Bell Atlantic; AT&T; GTE; MCI; OCA; Pennsylvania Telephone Association; United telephone
Company; and Sprint Communications

(17) Provide a specific estimate of the costs and/or savings to the regulated community associated
with compliance, including any legal, accounting or consulting procedures which may be
required.

Although the regulations may initially increase the regulatory costs of companies complying with its
provisions, the long run impact may be to decrease the costs of handling customer complaints.
However, an estimate of these costs and/or savings cannot be made at this time.

Page 3 of 8



(18) Provide a specific estimate of the costs and/or savings to local governments associated with
compliance, including any legal, accounting or consulting procedures which may be required.

N/A

(19) Provide a specific estimate of the costs and/or savings to state government associated with the
implementation of the regulation, including any legal, accounting, or consulting procedures which
may be required.

Although the regulations may initially increase the Commission's regulatory costs, the long run
impact may be to decrease the costs of handling informal complaints filed by customers. However, an
estimate of these costs and/or savings cannot be made at this time,
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(20) In Ae table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance for the regulated community, local government, and state
government for the current year and five subsequent years.

SAVINCS-
Regulated ^om inanity
1 oral Government
s*ffltf Government
Total SaYiniis

Regulated Communify
lineal Government
State Government
Total Costs
RRVRN1IR T/1SSF8:
Regulated Com munity
lineal Government
State f Government
Tnfol DAVAIIIIA T A C C P ^ ^

Current FY
Year Year

FY+2
Year

FY+4
Year

a

(20a) Explain how the cost estimates listed above were derived.

The fiscal savings and costs are not subject to a reasonable estimate.
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(20b) Provide the past three year expenditure history for programs affected by the regulation.

Program FY-3 FY-2 Current FY

N/A

(21) Using the cost-benefit information provided above, explain how the benefits of the regulation
outweigh the adverse effects and costs.

N/A

(22) Describe the nonregulatory alternatives considered and the costs associated with those
alternatives. Provide the reasons for their dismissal.

N/A

(23) Describe alternative regulatory schemes considered and the costs associated with those schemes.
Provide the reasons for their dismissal.

N/A
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(24) Are there any provisions that are more stringent than federal standards? If yes, identify die
specific provisions and the compelling Pennsylvania interest that demands stronger regulation.

(25) How does this regulation compare with those of other states? Will die regulation put
Pennsylvania at a competitive disadvantage with other states?

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or other
state agencies? If yes, explain and provide specific citations.

(27) Will any public hearings or informational meetings be scheduled? Please provide the dates,
times, and locations, if available.

No
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(28) Will the regulation change existing reporting, record keeping, or other paperwork requirements?

Describe the changes and attach copies of forms or reports which will be required as a result of
implementation, if available.

(29) Please list any special provisions which have been developed to meet the particular needs of
affected groups or persons including, but not limited to, minorities, elderly, small businesses, and
farmers.

(30) What is the anticipated effective date of the regulation; the date by which compliance with the
regulation will be required; and the date by which any required permits, licenses or other
approvals must be obtained?

The regulation will become effective upon publication in the Pennsylvania Bulletin.

(31) Provide the schedule for continual review of the regulation.

The regulation will be reviewed on an ongoing basis.
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L-00990140/57-204
Final Rulemaking

Standardizing LEC responses to customer contacts
alleging unauthorized charges added to the customer's bill and
unauthorized changes to the customer's long distance carrier

52 Pa. Code, Chapter 64

The Pennsylvania Public Utility Commission on July 20, 2000, adopted a final rulemaking order standardizing
local exchange company responses to customer contacts alleging cramming and slamming. The contact persons are
Janice Ragonese, Bureau of Consumer Services (717) 772-4835 and Terrence Buda, Law Bureau (717) 787-5755.



EXECUTIVE SUMMARY

L-00990140/57-204
Final Rulemaking

Re; Standardizing Local Exchange Company Responses to Customer Contacts
Alleging Unauthorized Changes to the Customer's Long Distance Carrier and

Unauthorized Charges Added to the Customer's Bill

52 Pa. Code Chapter 64

Over the last two years, hundreds of residential customers have filed

informal telecommunications industry-related complaints with the Commission

regarding certain practices identified as "cramming," which is adding an

unauthorized charge to a customer's telephone bill, and "slamming," which is

changing a customer's telecommunications service provider without authorization.

The purpose of the regulation is to standarize local exchange company responses

to customer contacts alleging these practices. By standardizing these responses,

the procedures will reduce the need for customers to seek Commission

intervention to resolve cramming and slamming complaints. Thus, by having the

local exchange company place the responsibility for resolving the complaint on the

interexchange carrier, information service provider, or billing clearinghouse, the

party responsible for the problem will have to expend time and effort to resolve the

matter, as opposed to the local exchange company and the Commission's Bureau

of Consumer Services.

The contact persons are Terrence J. Buda, Law Bureau, (717) 787-5755 and

Janice Ragonese, Bureau of Consumer Services, (717) 772-4835.



Pennsylvania Public Utility Commission
Harrisburg, PA 17105-3265

Public Meeting held July 20,2000

Commissioners Present:

John M. Quain, Chairman
Robert K. Bloom, Vice-Chairman
Nora Mead Brownell
Aaron Wilson, Jr.
Terrance J. Fitzpatrick

Rulemaking Re Standardizing Docket No. L-00990140
Local Exchange Company Responses to
Customer Contacts Alleging Unauthorized Changes
to the Customer's Telecommunications Service Provider and
Unauthorized Charges Added to the Customer's Bill

FINAL RULEMAKING ORDER

BY THE COMMISSION:

At Public Meeting of January 14, 1999, the Commission issued an order at this

docket adopting and directing publication of proposed regulations to standardize local

exchange company responses to customer contacts alleging unauthorized changes to the

customer's telecommunications service provider and unauthorized charges added to the

customer's bill. In addition, the Commission adopted the proposed regulations as Final

Interim Guidelines at M-00981063 to be used by jurisdictional utilities, on a voluntary

basis, to provide guidance until such time as final regulations are approved. The

proposed regulations were published on May 29, 1999, at 29 Pa.B. 2779, and a 30-day



comment period set. The proposed rulemaking was served on all jurisdictional

telecommunications utilities, the Office of Trial Staff, the Office of Consumer Advocate,

the Small Business Advocate, and all commentators to the Tentative Order at

M-00981063. The 30-day comment period ended June 28,1999.

We received written comments from Bell Atlantic-Pennsylvania, Inc. (BA-PA);

the Office of Consumer Advocate (OCA); the Pennsylvania Telephone Association

(PTA); Conectiv Communications, Inc. (Conectiv); the Office of Trial Staff (OTS), and

the Independent Regulatory Review Commission (IRRC).

We have considered all these comments. We appreciate and thank the

commentators for suggestions to improve the proposed regulations.

Cramming

1. General Comments

The PTA comments that the Commission's action is a step in the right

direction toward elimination of this illegal and reprehensible conduct. PTA clarifies their

previous comments emphasizing that "consistent with the concept of regulatory parity,

the Final Regulations should be applicable to both ILECs and CLECs." PTA also

emphasizes that the local exchange carrier (LEC) is not responsible for the ultimate

actions taken by service providers, and believes, therefore, that the Commission should

limit LEC responsibilities.

BA-PA applauds the Commission's efforts to protect consumers, supports the

adoption of the proposed cramming regulations with one exception (see comment to

subsection (a)(5) below), and believes that they are appropriate and should be adopted.

The OCA states that the regulations are a "step in the right direction" and commends the

Commission for taking a proactive stance. OCA supports the guidelines but believes that

the rules could be strengthened. The OCA also believes that the Commission should

consider steps to prevent slamming and cramming.



Response to General Comments

We appreciate industry support for our rulemaking initiative. However, while we

hope that the implementation of these regulations will have the effect of deterring future

cramming occurrences, the purpose of the proposed regulations is to standardize the

LEC's response to the customer contact once the unauthorized charge appears on the bill.

Consistent with the concept of regulatory parity, the proposed regulations would apply to

all companies providing local exchange service.

2. Comments on Subsection (a) - Billing period

In its comments, IRRC requests an explanation as to why the cramming provisions

do not reference specific billing periods like the slamming provisions. IRRC points out

that subsection (a) sets forth the LEC's responsibilities when the customer alleges that

cramming has occurred "on the bill rendered to the customer" while subsection (b)

establishes the LEC's responsibilities in a specific time frame when a customer alleges

"slamming has occurred on one or both of the past two bills." IRRC recommends that for

consistency, the same-reference to billing periods should be included in subsection (a).

Response to Comments on Subsection (a)

We understand IRRC's concern. Nevertheless, we disagree with their

recommendation that, for consistency, the reference to billing periods that appears in

subsection (b) should also be included in subsection (a). Given that slamming and

cramming are different, we made a conscious decision not to reference a specific billing

period in subsection (a). We did not want to limit the time frame in which a customer

could bring a cramming allegation to the attention of the LEC. We believe that entities

that engage in cramming appear to rely heavily on consumer confusion over telephone

bills in order to mislead consumers into paying for services that were not authorized or

received. Cramming is not as evident on bills as slamming and, therefore, can be more

easily overlooked by a consumer. Because the cramming charge often appears as a single



line item with a general label such as "monthly fee," it can be difficult to detect without

careful review of every bill. By using language in our regulation that refers to a general

time frame, stated as "on the bill rendered to the customer/9 we believe that we are

providing additional protection to the consumer and, therefore, are not changing the

wording in subsection (a).

3. Comments on Subsection (a) (2) - Removing Charges from LECBill and Recoursing to

Service Provider or Billing Agent

The OCA recommends in its comments that in addition to informing the customer

that the charges will be removed and recoursed, the LEC should also inform the customer

that failure to pay crammed charges cannot result in termination of basic service. IRRC

also comments that customers may not be aware that basic service cannot be terminated

for failure to pay non-basic charges and recommends that we adopt OCA's

recommendation.

Response to Comment on Subsection (a)(2)

Having reconsidered our position on this issue, we agree with IRRC and the OCA

that we should improve the consumer protection provision of this rulemaking by adding

the requirement that the LEC explicitly disclose, upon the initial cramming complaint,

that the customer's local basic service cannot be terminated for failure to pay the

crammed charges. We now believe that even though termination of basic local service in

these instances is prohibited, consumers may be concerned that their local service can be

disconnected for failure to pay these unauthorized charges. Therefore, we have changed

the language in the regulation to require that LECs explicitly disclose this information.



4. Comments on Subsection (a) (5) - LEC Informing the Customer of the Right to Contact

the Pennsylvania Office of Attorney General, the Federal Communications Commission,

and the Federal Trade Commission

In its comments, IRRC points out that subsection (a)(5) requires the LEC, at the

customer's request, to provide information on how to file a complaint with the

Pennsylvania Office of Attorney General (OAG), the Federal Communications

Commission (FCC), and the Federal Trade Commission (FTC). IRRC states that it is

concerned that this information may be valuable to customers, but customers may not be

aware they can ask for it. The OCA also submits in its comments that the requirement to

provide complaint information to customers should not be limited to customers who

specifically request it, emphasizing that it may be especially important for customers

alleging cramming to have the information they need to protect themselves if further

collection action is taken.

Conectiv suggests that this provision should specify that the carrier may provide

information "orally or in writing" about pursuing a complaint with the OAG, FCC; or

FTC. • .-

BA-PA suggests in its comments that this rule should be clarified to "properly

limit complaint disclosure information to that pertaining to the appropriate complaint

forum, depending on the nature of the cramming charges complained about." BA-PA

expresses concern that the language as written suggests that the customer receive

information about how to file complaints with all three of the entities listed. BA-PA

suggests that this rule be clarified by changing the language to read "the Pennsylvania

Office of Attorney General, the Federal Communications Commission, or the Federal

Trade Commission, as appropriate."

Response to Comments on Subsection (a)(5)

We agree with IRRC and OCA and, therefore, will amend this provision to require

LECs to disclose to their customers information on filing a complaint with other agencies.



We believe that consumers should be fully informed about their options. Finally, we do

not believe that requiring LECs to disclose this information would be excessively

burdensome.

We disagree with the Conectiv and BA-PA suggestions to change the language

under subsection (a)(5). In response to Conectiv's suggestion that the language should

specify that the contact information can be "oral or written," we believe that the language

can be interpreted to allow oral or written information and it is not necessary to

specifically state the form in which the information can be provided.

Furthermore, we shall not adopt BA-PA's recommendation to limit the complaint

disclosure information. We do not want to burden the LEC with having to make judgment

calls, and we believe that requiring the LEC to provide the customer with the information

relevant to contacting all three agencies or only the agency for which the customer

requests information is in the best interest of the customer. We disagree that the word

"and" acts as an encouragement to file complaints with multiple agencies. It is the

consumer's prerogative to file a complaint with any agency that he or she wishes, and the

agency will then redirect the consumer if there is a more appropriate forum for that

complaint.

5. Comments on Subsection (a)(6) - Record Maintenance to Monitor Adherence to Billing

Contract

Both the OTS and the PTA commented on this subsection relating to record

maintenance. The OTS proposed language changes that it believes would facilitate the

performance of duties and responsibilities delegated to the OTS to investigate and

prosecute incidents of customer complaints of both cramming and slamming. The

additional language proposed by the OTS would require the LEC to submit quarterly

reports to OTS and BCS summarizing the records of all customer complaints of

cramming. The PTA suggested that the reporting rules be similar to the FCC's. In its

comments, the PTA said "periodic reporting of cramming and slamming complaints, like



that presently proposed before the FCC, would provide the Commission with pertinent

information upon which it could base an investigation or take appropriate penal action."

The PTA also commented that it believes the 3-year record retention period is too lengthy

and should be shortened.

Response to Comments on Subsection (a)(6)

As indicated earlier, the overall intent of this rulemaking in regard to cramming is

to provide a customer with a means to eliminate crammed charges by standardizing the

LEC's response to a customer alleging cramming. However, as pointed out by OTS and

the PTA, with a periodic reporting requirement, the Commission may have the

opportunity to further investigate some of these entities and even to take action against

them with periodic reporting. We believe that quarterly reports would provide pertinent

information upon which we could base such action. Therefore, we have amended

subsection (a)(6) to require quarterly reports to the Commission.

In response to the PTA's suggestion that the 3-year record retention period is too

lengthy, we see no supporting evidence that this is the case. We reiterate our response to

the first round of comments, settling on three years consistent with the statute of

limitations provision at 66 Pa. C.S. §3314.

Slamming

L General Comments

Comments made by BA-PA indicate that their major concern is that the proposed

regulations are inconsistent with the FCC rules on slamming. The PTA also comments

that the Commission should reconsider finalizing the proposed rules until the FCCs

slamming rules are final so that they are not inconsistent with the FCCs. On this point,

PTA agrees with BA-PA.

IRRC, in its comments, questioned why it is necessary for the Commission to

proceed with its own slamming rules prior to final implementation of the FCC rules.



IRRC noted that commentators have questioned the need for the Commission to put the

proposed subsection (b) slamming rules in place "at a time when the FCC liability rules

on slamming are pending/5 IRRC referenced commentators9 assertions that "if both sets

of rules are in place at the same time and contain conflicting requirements, it will be

virtually impossible for them to comply." IRRC recommended that if the Commission

does finalize these slamming regulations, it should ensure that the final-form regulation

does not conflict with the FCC requirements and that any inconsistencies be eliminated

"to avoid potential compliance problems and additional recordkeeping and paperwork

requirements."

Conectiv supports the Commission's efforts, but cautioned that "any rules

promulgated by the Commission be consistent with any cramming and slamming rules

which the FCC may adopt in response to the May 17,1999 stay of the liability provisions

of the FCC's slamming rules by the U.S. Court of Appeals for the District of Columbia

Circuit." Conectiv adds that it supports the Commission's development of a process for

responding to consumer complaints if no consistent liability scheme is implemented at the

federal level.

The OCA points out that the Commission should expand the rules to encompass

local service slamming. The OCA submits that "the PUC should use the authority

pursuant to the Public Utility Code to take action against slammers." OCA comments

that while they support the broad definition of slamming, Chapter 64 does not contain any

specific reference to slamming and cramming.

As indicated above, BA-PA recommends that the Commission reconsider the

adoption of its proposed slamming regulations or defer such adoption pending the FCC's

implementation of comprehensive liability slamming rules. In presenting the basis for its

position, BA-PA asserts that there are conflicts between the proposed state rules and the

federal rules that would make it impossible for BA-PA and other Pennsylvania LECs and

interexchange carriers (IXCs) to comply with both sets of rules. PTA agrees with this

position that the Commission should re-evaluate its decision to move forward with this
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rulemaking so that carriers are not subjected to two differing sets of slamming

regulations.

BA-PA explains that the FCC has both adopted and proposed comprehensive

slamming rules to enforce the Telecommunications Act of 1996 prohibition of slamming.

47 U.S.C. § 258; In Re Implementation of the Subscriber Carrier Selection Changes

Provisions of the Telecommunications Act of 1996; Policies and Rules Concerning

Unauthorized Changes of Consumers Long Distance Carriers, Second Report and Order

and Further Notice of Proposed Rulemaking, CC Docket No. 94-129 (Released Dec. 23,

1998). BA-PA maintains that the FCC's slamming liability rules conflict with proposed

Section 64.23(b)(3), (4), and (5).

The liability rules were stayed by the United States Court of Appeals for the

District of Columbia Circuit (D.C. Circuit). MCI WorldCom, Inc.v. FCC, No. 99-125

(D.C. Cir. May 18, 1999). However, the D.C. Circuit on June 27 granted the FCC's

motion to dissolve the stay of the slamming rules. In its First Order on Reconsideration at

CC Docket No. 94-129 (Released May 3,2000), the FCC revised the liability rules so as

to provide for slamming disputes to be brought before state commission's and modified

the liability rules that apply when a customer has paid charges to a slamming carrier.

According to BA-PA s comments, the Commission's proposed regulations require

LECs to remove alleged slammer IXC charges from a customer's bill and recourse them

back to the IXC. In contrast, BA-PA believes that the FCC liability rules set forth

different procedures to determine slamming liability along with refund and payment

responsibility. As an example, BA-PA points out that the Commission's rules require

BA-PA to remove and recourse up to two months of a customer's billed charges from an

alleged slammer IXC. However, under the FCC's liability rules the customer is absolved

of liability for unpaid charges imposed by the slammer IXC for services provided during

the first 30 days after the unauthorized change.

BA-PA also alleges further inconsistencies involving the FCC regulations and, in

summary, believes that we should defer adopting our proposed rules pending the FCC's



implementation of its slamming liability rules. If necessary, BA-PA suggests that the

Commission can modify its regulations to be consistent with the rules finally

implemented by the FCC.

Response to General Comments

We have been persuaded by BA-PA's comments that the proposed regulations as

they apply to slamming are in need of some modification to forestall any potential

conflicts with federal requirements. However, we do not anticipate the need to generally

postpone the adoption of final regulations as they apply to a LEC's response to slamming

complaints.

Our position is grounded in the basic belief that these proposed regulations do not

affect or even address liability for instances of slamming. Whereas the FCC's rules -

provide a comprehensive scheme for determining liability for unpaid charges and paid

charges between the customer,.authorized IXC and slammer IXC, the Commission's

proposed regulations address merely.the LEC's response to the slam and the charges that

the LEC will be allowed to bill. In other words, these regulations do not determine

liability or require the LEC to take any action with respect to disposition of the charges.

Rather, the Commission's proposed regulations simply require the LEC to refrain from

billing for charges on one or both of the past two bills. 52 Pa. Code §64.23(b). Our

regulations specifically contemplate that an IXC or billing agent may attempt to directly

bill the customer. 52 Pa. Code §64.23(b)(5).

Therefore, given our intention that the LEC will only remove charges from the

LEC bill and not determine liability, it will be necessary to delete the reference in Section

64,23(b)(3) that requires the LEC to recourse the charges. This phrase "and [charges]

returned to the IXC or its billing agent" implies that a disposition of the charges has been

made by the LEC. Clearly, this is not our intention and we shall delete this language so

that subparagraph (b)(3) limits the LEC's action to removing the charges from the bill.

10



Although this issue was not raised with respect to cramming, we shall, for the same

reasons, delete the reference to "recourse" in subsections (a)(2) and (a)(4).

In taking this action, we are mindful that a LEC may have had contractual

responsibilities for the billing services it provides and that the FCC's rules propose to

impose on carriers, including LECs, the responsibility to enforce the slamming liability

rules. In order to comply with this regulation the LEC will not be able to bill for the

second month in which slamming has occurred. Therefore, to the extent that the LECs

billing contract with the IXC would require that these charges be placed on the LEC bill,

the contract would have to be modified to recognize the regulation. It is hoped that the

residual effect of this modification will be to deter the unauthorized switch in the first

instance. Finally, compliance with the regulation by the LEC would not prevent the

executing carrier from implementing the FCC's rules by informing the subscriber of the

30-day absolution period or the subscriber's liability for any other charges. The proposed

regulation will merely prohibit the LEC from billing for any unauthorized charges that

pertain to the last two bills after the slam has occurred.

2. Comments on Subsection (b) - Time Period for Filing a Slamming Complaint

Conectiv comments that this section establishes a procedure for addressing a

customer's allegation that "slamming has occurred on one or both of the past two bills

rendered to the customer," but should specify the carrier's responsibilities in the event

that charges by an unauthorized carrier appeared on the customer's bilLpxk>tl0Jiie last

two bills. In other words, Conectiv wants the proposed regulations to address situations

where a customer might delay informing the local carrier that their service was slammed.

Conectiv recommends that the Commission establish a time period after which the

customer could not have the service switched back without charge. Conectiv presents a

potential situation of a customer intentionally switching carriers, using the new carrier for

six months and then informing the LEC that the service had been slammed thereby

entitling the customer to a change back to the original carrier without charge because the

11



slammed charges appeared on the last two bills. Conectiv recommends that the

regulations specify clearly that a customer who acquiesces in the carrier change for more

than 90 days would not receive the protections provided by the rules.

Response to Comments on Subsection (b)

Based on documentation from our Bureau of Consumer Services' (BCS) regarding

IXC slamming complaints, we decline to adopt Conectiv's recommendation. The case

documentation from those complaints filed by customers with BCS does not offer any

evidence that customers make allegations of slamming to avoid a charge for switching

carriers. Therefore, we do not believe it is necessary to specify a limit after which a

customer complaining that his or her service was slammed would not be entitled to the

protections set forth in the regulations.

3. Comments on Subsection (b)(2) - Account Safeguard

Both IRRC and the OCA comment about the LEC's role in providing customers

with the optional safeguard to protect an account from being slammed again in the future.

IRRC expresses concern that although subsection (b)(2) requires the LEC to put a

safeguard on the customer's account at the customer's request, the customer may not

request such a measure because he or she may not be aware that a safeguard is an option.

IRRC recommends that the Commission amend subsection (b)(2) to require the LEC to

inform the customer that a safeguard can be placed on the account.

The OCA, in its comments, states that it supports the Commission's clarifying

change to make this provision state that the safeguard is to be placed on the account by

the LEC "at the request of the customer." The OCA reiterates that this change helped to

alleviate concerns about the potential anti-competitive use of such safeguards.

IRRC, in further comments on this provision, brings up a clarity issue. IRRC

states that it is not clear what constitutes the customer's "express authorization" and

12



recommends that, for improved clarity, we amend this subsection to specify what

constitutes "express authorization."

Response to Comments on Subsection (b)(2)

We agree with IRRC that customers may not be aware that requesting a safeguard

on their account is an option. We believe that we can rectify the problem without

resurrecting concerns about possible anti-competitive use of such safeguards. This can be

done by requiring that the LEC inform the customer about the option of having a

safeguard put on the account. We believe that as long as the customer, not the LEC,

makes the choice to safeguard the account from future slamming, consumer interests will

be served without impeding competition.

For clarity and continuity, we have accepted, in part, IRRC's recommendation

regarding express authorization. We will use the term "express consent" rather than

"express authorization" to reflect the terminology used in the FCC's regulations regarding

slamming. We will also add a reference to the FCC's niksjanpracedMres^for lifting

prefensdjzamer freezes. A preferred carrier freeze prevents a change in a customer's

preferred carrier selection unless the customer gives the carrier from whom the freeze was

requested his or her express consent. Once a freeze is placed on the account, no one,

including the customer, will be able to make a change in carrier selection unless the

customer lifts the preferred carrier freeze. Therefore, the express consent needed to make

a change in the customer's preferred carrier selection would be the customer's written and

signed authorization stating the customer's intent to lift a preferred carrier freeze; or the

customer's oral authorization stating his or her intent to lift the freeze. The oral

authorization must be done using a three-way conference call between the customer, the

submitting carrier, and the carrier administering the freeze, whereby the carrier

administering the freeze can confirm appropriate verification data.
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4. Comments on Subsection (b)(3) - Informing Customer thai Isolated Charge Will Be

Removed and Returned to the IXC or Billing Agent

IRRC questioned the reasonableness of requiring the LEC to return the charges to

the IXC or its billing agent. Conectiv also commented on this requirement. Conectiv

recommended that this provision be changed to require the LEC simply to remove the

charges from the LEC bill. Conectiv presented a two-pronged argument in support of this

change. First, Conectiv contends that not all carriers' billing systems have the ability to

return the usage to the IXC or its billing agent. Second, Conectiv states that "this

information is one of the internal mechanics of billing between companies." IRRC

recommended that we should require only that the LEC remove the charge from the

customer's bill and that the LEC and the IXC can determine how these charges should be

handled.

Response to Comments on Subsection (b)(3)

We agree with IRRC and Conectiv and have changed the language in this

provision to omit the requirement to "return" charges to the IXC or its billing agent.

5. Comments on Subsection (b)(6) - Provide Customer with Right to Contact the PA

OAGandFCC

This subsection substantially mirrors subsection (a)(5) in the cramming section and

elicited the same comments. The OCA and IRRC both maintain that customers may be

unaware that complaint disclosure information is available and therefore would not know

to ask for it. IRRC comments that subsection (b)(6) should require LECs to inform

customers that complaint information is available upon request. IRRC notes that

subsection (b)(6) requires the LEC, at the customer's request, to provide information on

how to file a complaint with the Pennsylvania OAG and the FCC. IRRC states that it is

concerned that this information may be valuable to customers, but customers may not be

aware they can ask for it. In the case of slamming, the OCA has an additional
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suggestion. The OcA recommends that slamming complainants should also be advised

that they may file complaints with the Public Utility Commission, as well as the FCC or

the Attorney General's Bureau of Consumer Protection. The OCA presents, as a basis for

this recommendation, that "most telephone bills involve both intrastate and interstate toll

charges, and in such cases, the PUC certainly has jurisdiction to act."

Response to Comments to Subsection (b)(6)

We agree with the recommendation made by IRRC and the OCA that customers

should be informed that complaint information is available upon request. Therefore, we

have added this requirement. As with subsection (a)(5), we believe that it would not be

burdensome to require LECs to disclose to customers that information on filing their

complaint with other agencies is available. We believe that fully informing consumers

about their options realizes the consumer protections intended by this section.

In addition, we agree with the OCA that complainants should be advised that they

may file complaints with the Public Utility Commission, as well as with the FCC or the

Attorney General's Bureau of Consumer Protection. There is nothing more that the

Commission would be able to do at the informal level for an individual customer beyond

making sure that the LEC removed the charges from the local bill and returned the

customer to the authorized provider. However, a person complaining of slamming should

be informed of the right to file a formal complaint with the Commission. Therefore, we

have changed this section accordingly to include advising complainants that they may file

complaints with the Public Utility Commission.

6. Comments on Subsection (b)(7) - Record Maintenance

Both the OTS and the PTA commented on this subsection relating to record

maintenance. The OTS proposed language changes that it believes will facilitate the

performance of duties and responsibilities delegated to the OTS to investigate and

potentially prosecute incidents of customer complaints of slamming. The additional
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language proposed by the OTS would require the LEC to submit quarterly reports to OTS

and BCS summarizing the records of all customer complaints of slamming. The PTA

suggested that the reporting rules be similar to the FCC's.

In its comments, the PTA said "periodic reporting of cramming and slamming

complaints, like that presently proposed before the FCC, would provide the Commission

with pertinent information upon which it could base an investigation or take appropriate

penal action." Finally, the PTA commented that it believes the 3-year record retention

period is too lengthy and should be shortened.

Response to Comments on Subsection (b)(7)

The overall intent of this rulemaking in regard to slamming is to provide a

customer with a means to eliminate slammed charges from the LEC bill and to return to

the authorized carrier. We believe we have accomplished this by standardizing the LEC's

response to a customer alleging slamming. However, as pointed out by OTS and the ~

PTA, the Commission may have the opportunity, with periodic reporting, to further

investigate IXC service providers and take action against them as appropriate. We believe

that quarterly reports would provide this pertinent information upon which we could base

such action. Therefore, we have amended subsection (a)(7) to require quarterly reports to

the Commission.

In response to the PTA's suggestion that the 3-year period is too lengthy, we see

no supporting evidence that this is the case. We reiterate our response to the first round

of comments — three years is consistent with the statute of limitations in the Public Utility

Conclusion

We believe that the final-form regulations promulgated by this order are extremely

important to consumers. The regulations provide standards for LECs responding to

allegations of cramming and slamming, thereby requiring the LEC to address the
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customer's immediate problem and help the customer to safeguard his or her rights after

cramming or slamming has occurred.

All interested parties have had an opportunity to provide public comment; first, on

the Interim Guidelines at M-00981063, and then on the proposed regulations originally

published May 29, 1999 at 29 Pa. B. 2779. We have carefully considered these

comments and have also taken into consideration developments at the federal level.

Finally, we have made additional changes to Annex A, but consider them to be

purely editorial. In particular, we have reversed the order of cramming and slamming in

the title.

Accordingly, under 66 Pa. C.S. §§ 501 504-506, 1301, and 1501, and the Act of

July 31, 1968 (P. L. 769 No. 240) (45 P. S. §§ 1201-1208), and regulations promulgated

thereunder at 1 Pa. Code §§ 7.1-7.4, the Commission hereby adopts final regulations to

standardize local exchange company responses to customer contacts alleging

unauthorized charges added to the customer's bill and unauthorized changes to the

customer's telecommunications service provider, as noted and set forth in Annex A;

THEREFORE,

IT IS ORDERED:

1. That the Commission's regulations are hereby amended by revising §64.2

(Definitions) and adding new §64.23 as set forth in "Annex A" to this Order.

2. That the Secretary shall submit this order and Annex A to the Office of

Attorney General for approval as to legality.

3. That the Secretary shall submit this order and Annex A to the Governor's

Budget Office for review of the fiscal impact.

4. That the Secretary shall submit this order and Annex A for formal review by

the designated standing committees of both houses of the General Assembly, and for

formal review and approval by the Independent Regulatory Review Commission.

5. That the Secretary shall deposit the original certified order and Annex A with

the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.
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6. That a copy of this order and Annex A shall be served upon all persons who

submitted comments in this rulemaking proceeding.

7. That the regulations adopted with this order are effective upon publication in

the Pennsylvania Bulletin.

8. That the contact persons for this matter are Janice Ragonese, Bureau of

Consumer Services (717-772-4835) and Terrence Buda, Law Bureau (717-787-5755).

BY THE COMMISSION,

Y vi\J\
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED: July 20, 2000

ORDER ENTERED: JUL 2 0 2000
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Annex A

TITLE 52. PUBLIC UTILITIES

PART I. PUBLIC UTILITY COMMISSION

Subpart C. FIXED SERVICE UTILITIES

CHAPTER 64. STANDARDS AND BILLING PRACTICES FOR RESIDENTIAL

TELEPHONE SERVICE

Subchapter A. PRELIMINARY PROVISIONS

§ 64.2. Definitions.

Cramming—The submission or inclusion of unauthorized, misleading, or deceptive

charges for products or services on an end-user customers' CUSTOMER'S local

telephone bills.

Service/wovjJer--Facilities-based interexchange carrier, et interexchange reseller or

information service provider initiating the service or charges TO END-USER

CUSTOMERS.

Slamming-The unauthorized changing of a customer's telecommunications provider,

whether for local exchange service, intraLATA toll or interLATA toll.



Subchapter B. PAYMENT AND BILLING STANDARDS

§ 64.23 Standardizing Local Exchange Company responses to customer
contacts alleging unauthorized changes to the Customer's Long
Distance Carrier and Unauthorized Charges Added to the Customer's
Silk

STANDARDIZING LEC RESPONSES TO CUSTOMER
CONTACTS ALLEGING UNAUTHORIZED CHARGES
ADDED TO THE CUSTOMER'S BILL (CRAMMING)
AND UNAUTHORIZED CHANGES TO THE
CUSTOMER'S LONG DISTANCE CARRIER
(SLAMMING).

(a) Cramming. Upon contact from the A customer alleging that cramming has

occurred on the bill rendered to the customer by the local exchange carrier LEC, the local

exchange carrier LEC shall do the following:

(1) Identify the charge^ and clarify that the customer's complaint is that the

customer did not authorize the chargers) or order or use the services or products

associated with the charges.*

(2) Inform the customer that the chargers) will be removed from the local

exchange carrier LEC bill and reconrsed to the service provider or its billing agent THAT

BASIC LOCAL SERVICE CANNOT BE DISCONNECTED FOR FAILURE TO PAY

CRAMMING CHARGES.*

(3) Inform the customer that the local exchange carrier LEC will instruct the

billing agent and/or service provider, OR SERVICE PROVIDER, OR BOTH, to take the

steps necessary to prevent further billing of those charges or types of charges to the

customer's account.*



(4) Inform the customer that removal of the charge(s) from the local exchange

carrier LEC bill does not guarantee that the service provider or its billing agent will not

use other collection remedies, including direct billing of the recoursed REMOVED

chargers) or use of a collection agency.?

(5) Provide to customers who indicate a desire to receive complaint disclosure

jflforrTijitioTi jideciUjite information about how to purcue the complaint acainst the service

provider or billing agent by contacting the PROVIDE NOTICE OF A CUSTOMER'S

RIGHT TO PURSUE A COMPLAINT. TO CUSTOMERS WHO INDICATE A

DESIRE TO RECEIVE COMPLAINT DISCLOSURE INFORMATION, THE LEC

SHALL PROVIDE INFORMATION ABOUT HOW TO PURSUE THE COMPLAINT

AGAINST THE SERVICE PROVIDER OR BILLING AGENT BY CONTACTING

THE Bureau of Consumer Protection, (800) 441-2555 of the Pennsylvania Office of

Attorney General, the Federal Communications Commission, and the Federal Trade

Commissionj-afid.

(6) Maintain for a minimum of three years records of &e ALL customer

complaints of cramming in order to monitor adherence to the terms of the billing contract

the local exchange carrier LEC has with the service provider and/or billing agent OR

BILLING AGENT, OR BOTH, relating to cancellation of the contract for excessive

cramming complaints. SUBMIT QUARTERLY REPORTS SUMMARIZING SUCH

RECORDS TO THE COMMISSION'S OFFICE OF TRIAL STAFF AND BUREAU OF

CONSUMER SERVICES IN A FORMAT PRESCRIBED BY THOSE BUREAUS.

(b) Slamming. Upon contact from A the customer alleging that slamming has

occurred on one or both of the past two bills rendered to the customer by the lecal

exchange carrier LEC, regardless of dates of calls CHARGES, the local exchange carrier

LEC shall do the following:



(1) Identify the name of the alleged unauthorized IXC SERVICE PROVIDER,

isolate the charge^, and clarify that the customer's complaint is that the customer did not

authorize the switch to thic IXC; THAT PARTICULAR SERVICE PROVIDER.

(2) Offer to restore the customer's account, at no charge, to the IXC SERVICE

PROVIDER the customer had received service from prior to the unauthorized switch,

and* at the request of the customer, to place a safeguard be placed on the customer's

account to prevent the T EC from proccccino & cervice provider rcouect for 3 switch

without the LEC obtaining express consent from the customer, consistent with FCC rules

or procedures for lifting preferred carrier freezes INFORM THE CUSTOMER OF THE

OPTION TO REQUEST THAT A SAFEGUARD BE PLACED ON THE

CUSTOMER'S ACCOUNT TO PREVENT THE LEC FROM PROCESSING A

SERVICE PROVIDER REQUEST FOR A SWITCHAKITHOUT THE LEC

OBTAINING EXPRESS CONSENT FROM THE CUSTOMER, CONSISTENT WITH

FCC RULES OR PROCEDURES FOR LIFTING PREFERRED CARRIER FREEZES.

(3) Inform the customer that the isolated chargers) will be removed from the

local exchange carrier LEC bill and returned to the IXC or its billing agent;.

(4) Inform the customer that the local exchange carrier LEC will instruct the IXC

and/or billing agent SERVICE PROVIDER OR BILLING AGENT, OR BOTH, to take

the steps necessary to prevent further billing to the customer's account.*

(5) Inform the customer that removal of the chargers) from the local exchange

carrier LEC bill does not guarantee that the IXC SERVICE PROVIDER or its billing

agent will not use other collection remedies, including direct billing of the recoursed

chargers) or use of a collection agency.*

(£\\ PTYWJHP +Q customers who indicate 31 desire to receive complftiflt-^difidofittre

information adequate information about how to pursue a complaint against the IXC

Bureau of Consumer Protection, 800 'Ml 3555 of the Pennsylvania Office of Attorney

General. PROVIDE NOTICE OF A CUSTOMER'S RIGHT TO PURSUE A



COMPLAINT AGAINST THE SERVICE PROVIDER OR BILLING AGENT AND, TO

CUSTOMERS WHO INDICATE A DESIRE TO RECEIVE COMPLAINT

DISCLOSURE INFORMATION, INFORMATION ABOUT HOW TO PURSUE A

COMPLAINT AGAINST THE SERVICE PROVIDER OR BILLING AGENT, OR

BOTH, BY CONTACTING THE FEDERAL COMMUNICATIONS COMMISSION,

THE PENNSYLVANIA PUBLIC UTILITY COMMISSION, OR THE BUREAU OF

CONSUMER PROTECTION, (800) 441-2555 OF THE PENNSYLVANIA OFFICE OF

ATTORNEY GENERAL.

(7) Maintain for a minimum of three years records of ALL the customer

allegations of slamming AND SUBMIT QUARTERLY REPORTS SUMMARIZING

SUCH RECORDS TO THE COMMISSION'S OFFICE OF TRIAL STAFF AND

BUREAU OF CONSUMER SERVICES IN A FORMAT PRESCRIBED BY THOSE

BUREAUS.
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF PENNSYLVANIA

HARRISBURG, PENNSYLVANIA

THE CHAIRMAN September 2 1 , 2000

The Honorable John R. McGinley, Jr.
Chairman
Independent Regulatory Review Commission
14th Floor, Harristown II
333 Market Street
Harrisburg, PA 17101

Re: L-990140/57-204
Final Rulemaking
Standardizing LEC responses to customer contacts
alleging unauthorized charges added to the customer's bill
and unauthorized changes to the customer's long distance
carrier
52 Pa. Code Chapter 64

Dear Chairman McGinley:

Enclosed please find one (1) copy of the regulatory documents
concerning the above-captioned rulemaking. Under Section 745.5(a) of the
Regulatory Review Act, the Act of June 30, 1989 (PL 73, No. 19) (71 PS
§§745.1-745.15) the Commission, on May 19,1999, submitted a copy of the
Notice of Proposed Rulemaking to the House Committee on Consumer
Affairs, the Senate Committee on Consumer Protection and Professional
Licensure and to the Independent Regulatory Review Commission (IRRC).
This notice was published at 29 Pa.B. 2779, on May 29, 1999. In
compliance with Section 745.5(b.1) copies of all comments received were
provided to your Commission and the Committees.



In preparing this final form rulemaking, the Public Utility
Commission has considered all comments received from the Committees,
IRRC and the public.

/ v
truly yours,

John M. Quain
Chairman

Enclosures
cc: The Honorable Clarence D. Bell

The Honorable Lisa Boscola
The Honorable Chris R. Wogan
The Honorable Keith McCall
Legislative Affairs Director Perry
Chief Counsel Pankiw
Regulatory Coordinator Del B ion do
Assistant Counsel Buda
Ms. Ragonese
Mr. Zogby
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